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TREATISE 

O  f    T  H  E 

PLEAS    OF     THE     CROWN5 

OR, 

A   SYSTEM  Of    THE   PRINCIPAL    MATTERS   RELATING   TO  THAT 
SUBJECT^   DIGESTED   UNDER   PROPER   HEADS. 

INTWOBOOKS.  ^ 

WILLIAM     HAWKINS, 

SERJEANT    AT    LAW. 


BOOK     THE     FIRST, 

THE    SIXTH    EDITION, 

In  which  the  Text  is  carefully  collated  with  the  original  Work ;  the  marginal 
References  correded ;  new  References  from  the  modem  Reporters  added ; 
a  Variety  of  Manmfcript  Cafes  infcrted  ;  and  the  whole  enlarged  by  an  In- 
corporation of  the  feveral  Statutes  upon  Subjefls  of  Criminal  Law,  to  the 
Twenty-seventh  Year  op  George  the  Third.  To  which  an  Expla« 
natory  Preface  is  pre£xed,  and  new  and  copious  Indexes  are.  fubjoined. 

B  Y 

THOMAS       LEACH,    Eso, 

op  the  middle  temple, 
BARRISTER    AT     LAW, 


LONDON: 

PRINTED   BY   HIS  MAJESTY'S  L AW-PRINTERS. 

PUBLISHED    FOR    THE    EDITORt 

And  (M  ly  Thomas  Wbimldom,  Bookfcller,  No.  43,  Fleet  befit* 
JM:f  Om  FMfmfEifti  SMHnn  in  £o4rJs. 


T  O 
THE     RIGHT    HONOURABLE 
Sir     J    AMES     EYRE,    Knight^ 

LORD     CHIEF     BARON 
OF  HIS  MAJESTY'S  COURT  OF  EXCHEQUER. 

MY    LORD, 

THE   permiffion  to  infcribe  mjr  humble  labours  to  your  Lordfliip, 
IS  a  teftimony  of  your  Lordfbip's  known  difpofltion  to  encourage 
even  the  appearance  of  ufefiil  induftry. 

The  original  Work,  as  well  from  the  nature  of  its  fubjed,  as  from 
its  eftablifhed  merit,  feems  to  poflefs  a  natural  claim  to  your  Lordfhip's 
protedion.  It  regards  a  fyftem  of  lanf,  the  moft  ferious  and  import* 
ant  in  its  confequences  to  the  interefts .of  fociety  i  the  profound 
knowledge,  and  firm,  but  benevolent  adminiftration  of  which,  has 
eminently  difiinguiihed  your  Lordihip  in  the  eyes  of  the  profeffion,  and 
of  the  public. 

Your  Lordfhip  will  permit  me  to  join  in  that  refped  and  veneration 
which  is  fo  juftly  enteruined  for  your  Lordihip's  high  judicial  charader  ; 
and  particularly  to  exprefs  the  honour  and  gratitude  I  feel  in  being  allowed 
to  fubfcribe  myielf, 

MY    LORD, 
Your  Lordfhip's 

Moft  obedient 
«nd  obliged  humble  fervant. 


THOMAS    LEACH. 


70    THE    RIGHT    HONORABLE 

rMOM^S    Lord    PARKER, 

Baron    of     M  A  G  C  L  E  S  F  I  E  L  D^ 
Lord    Chief   Juftice    of   E  N  G  L  A  N  D. 

Mr    LORD.  • 

THE  following  Treaii/e^  containing  that  part  of  the  U^» 
which  is  peculiarly  und^r  the  adminiftration  of  the  chief 
jufticc  of  Englandj  I  prefumed)  in  regard  to  the  fubjedk  of  it, 
to  think  of  prefcnting  it  to  your  lordihip,  which  your  good^ 
nefs  having  been  plcafed  to  permit,  it  is  with  the  \t(%  unea^ 
finefs  that  I  venture  to  make  ic  public  i  for  I  could  not  hope 
to  introduce  it  into  the  world  with  greater  advantage  than  yn* 
der  your  protcAion* 

Ihis  was  the  real  ground  of  my  ambition>  to  dedicate  it 
to  your  lordihip,  and  not  to  give  myfclf  an  opportunity  of 
publifhing  how  much  I  honour  thofe  wonderful  talents^  that 
have  raifed  you  to  fo  high  a  ftation :  A  private  charaAer  in- 
deed may  be  fet  forth  to  advantage,  and  many  virtues  in  it 
be  made  known  by  an  addrefs  of  this  nature,  which  might 
othcrwife  have  lain  for  ever  concealed :  But  your  lordfhip's  M 
public  and  confpicuous,  and  can  appear  no  where  with  fo  much 
luftre  as  when  you  fit  in  judgment,  where  that  vaft  genius  you 
are  bleffed  with,  fhines  forth  to  all  the  world,  adorned  with 
all  the  improvements  that  human  art  can  furnifb^  and  fup« 
ported  with  the  greatefl  courage  and  integrity. 

And  nothing  lefs,  my  lord,  could  give  you  that  command 
of  all  the  variety  of  bufinefs  which  comes  before  you,  and  tha( 
facility  with  which  you  difpatch  it :  The  mpft  intricate  points 
of  law,  that  have  for  ages  lain  in  Confuflon  and  pbicuzity^ 
when  they  fall  under  your  lordihip's  confideration,  receive  fuch 
lightt  are  dated  and  explained  with  fuch  cxadt  mcchpdi  aa4 
filVh  firopriety  and  beaut;^  of  cxprcHioa,  chat  the  moUt  I^Aitt 
luojjs  appear  aot  more  dcg^nt,  flOT  the  moft  dciBOa* 

A  2  ftm^^^ 


rbe        DEDICjiTJOJSt. 

ftrativc  more  convincing:  This,  my  lord^  is  the  agrccibic 
part  of  the  exercife  of  your  aiithority,  being  no  violence  td 
that  general  humanity  which  you  delight  to  Ihew  to  all  man- 
kind :  But  the  duties  of  your  office  require  you  fumetimcs  ta 
put  on  another  charafter  and  to  (hew  tn6  awftil'  face  of  juftice, 
to  curb  the  rage  of  an  unruly  pfeople,  and  to  fright  them  into 
their  duty  by  the  terrors  of  the  law;  and  'tis  with  pleafure  all 
good  men  fee  your  lordlhip  purfuc  the  prevailing  vices  of  the 
age  with  fuch  zeal  and  indignation,  that  crimes  no  longer  ap- 
pear lefs  odious  for  being  fafhionable,  nor  arc  they  more  fe« 
cure  from  punifliment  for  being  popular. 

Thefe,  My  lord,  are  bleflings  which  the  whole  nation  Ihares 
in,  and  have  an  influence  upoi»  all  parts  of  the  civil  admini-^ 
ftration :  But  we,  who  have  the  honour  to  attend  your  lord- 
lhip at  the  bar,  are  in  a  more  particular  manner  to  acknow^ 
ledge  our  obligations,  for  that  candor  and  condefcenfion  with 
which  you  treat,  us:  The  encouragement  you  give  to  our 
\veak  endeavours,  no  lefs  engages  our  aflfedtions,  than  your 
comprciienfive  knowledge  and  clear  and  accurate  judgment 
command  our  reverence  and  eftcem. 

Such  goodnefs  charms  all  that  approach  and  feel  it;  and  it 
was  with  unniverfal  joy  we  faw  your  lordfliip's  firmnefs  to  the 
prcfent  eftablilhment,  and  great  ferw:es  to  your  country,  d it- 
tinguifhed  lately  by  an  accefllon  of  honor  from  his  majcfty, 
whofe  wifdom  in  conferring  his  favours  has  eminently  appear- 
ed, by  the  many  fignal  benefits  the  nation  has  received  from 
thofe  who  have  the  honor  to  ferve  him.  I  am  with  the  greateft 
refpcci, 

Mr    LORD, 

TOUR    LORDSHIP'S 
..    .       .  MOST    OBLIGED, 

,/.AND   MOST  HUMBLE   SERVANT, 
WILLIAM    HAWKINS. 


T  HE 


' ,   \  T.H    E 

A  U  T  H  O  R's     PRE  FA  C  E. 


NOTHING   is   more  common   than   to  hear  thofc  who 
hare  taken  only  a  fuperficial    view  of  the  crown- law,  * 
charge  ic  with  numbcrlefs  hardftiips   and  undiftin^uifliing  ri- 
gor; whereat  thofe,  who  have  more  fully  examined  it  igrcei 
that,  ir  wants  nothing  to  make  ic  admired,  for  clemency  arid 
equity,  as  well  as  ju dice,    but«  to   be  underftood  r    It  is  fo' 
agreeable  to  reafon,  that  even   thofe  who  fufFcr  by   it,  cah-^ 
not  charge  ic  with  injuftice;  fo  adapted  to  the  common  good, 
as  tofuffirr  no  folly  to  go  unpunifhed,   which  that  recj'urres' 
to  be  retrained  I  and  yet  fo  tender  of  the  infirmities  of  human 
nature,  as  never  to  refufc  an  indulgence,  where  the  fafety  of 
the  public  will  bear  it ;  It  gives  che  prince  no  power,   but  of 
doing  good  I  and  reftrains  the  people  from  no  liberty,'  but  of 
doing  evil* 

It  would  bf  needlefs  therefore  to  fay  any  thing  of  the  ufcful- 
nefs  of  this  treatife,  could  I  be  fo  htippy  as  any  way  to  come 
up  to  the  defign  of  it,  which  was  to  vindicate  the  juftice  and 
reafonablenefs  of  the  laws  concerning  criminal  matters,  and  to 
reduce  them  into  as  clear  a  method,  and  explain  them  in  as 
familiar  a  manner,   as  the  nature  of  the  thing  will  bear. 

Had  any  of  thefe  great  men,  who  formerly  have  written 
on  this  fubjccl,  gone  through  the  whole  law  relating  to  it,  all 
farther  attempts  of  this  kind  had  been  unneceffary.  The  trea- 
tife, publifhcd  under  the  name  of  Sir  Mathew  HaU^  is  incie^  d 
very  ufeful,  and  written  in  a  clear  method,  and  with  grt  *r 
learning  and  Judgment ;  but  it  is  certainly  very  imperfeft  ii*  rlic 
whole,  and  Icems  to  be  only  a  model  or  plan  of  a  work  of  thii 
kind,  which  is  faid  to  have  been  intended  by  him. 

Sir  Edward  Coke's  third  tnftitute  is  alfo  a  treatife  of  great 
learning,  and  not  unworthy  of  the  hand  that  produced  it  i  but 
yet  ic  fecms  by  no  means  a  complcat  work,  many  confiderable 
heads  being  either  wholly  omitted  in  it,  or  barely  touched 
wptin, 

.^  3  •  T\vc 


The      PREFACE. 

The  trettife  of  Sir  IVill,  Staundfprde  fcems  to  be  writ  with 
great  judgment,  but  he  takes  in  a  very  fmall  compafs,  fcarce 
mentioning  any  offences  under  felonies. 

As  for  tbt  treatifcs  of  Lamhard^  Cro$i^i^ny\PuIfm^^un^  psf-  • 
ton^  they  having  an  eye  chiefly  to  the  dircftion  of  jufti^ces  of . 
peace ;  and,  treating  of  the  crown-law  no  fartl^cr  than,  as  ic  ^ 
concerns  them,  are  far  from  being  complpat  iyftcms  of  it.  , 

l^pon  the  whole,  ^.  apprehend  that  .none  of  the  authorii  be- 
fore  mettioned  were  fo  perfc^,  but  that^  by  reducing  aU  the 
1»V5  relating  to  this  fubjcfib,  under  one  general  fchenae,  they 
might  generally  be  underftood,  with  much  lefs^ifficulty  than 
they  have  hitherto  been.  This  *twa*  induced  ,me  to.writc  on 
this  fubied,  and  I  hope  to  flnifh  the  whole  in  two  books^  pro- 
pofing  in  tbi$  firft  to  fticw  the  nature  of  criminal  offences ;  and 
m  the  fecond,  the  manner  of  bringing  offenders  to  punifli-. 
ment. 


THE 


T  HE 

E  p  I  r  0  R's     PR  E  F  A  C  E  ^ 

TOm£    THIHD   EDITION.       .        :       . 

1^  fhis  ediiiim  ahJkaSls  of  the  Jiatufes  madefince  the  Author 
ivrcte  relating  to,  ih^  J^ij^^  V^  tbis  Treatift^  bave  H^  inf- 
tied.  'Zaribas  ^alfo  Heen^ taken  to  make  additionat  'refertnm  Nf 
the  hpittx  pufHikd  in^^^  Author  fiii^ed  tbU  work^  and 

to  Sir  Matthtw  -Hae's  HiflSfria  Hadtof^      Cototiit.    Sack 
referptfes    as  onjjt   tend^  to    (or^nn  what  is  advanced  in    the 
te'xV are' ibrofffi info  tbi'^ti^^n'i^^ini^wb^^fleti^poiMt  or  dif-- 
fnencd ^peme^'h  Ofoery  it  *^as  thlffgbt  frope/  fit  flavr 'tbemi ' 
together  toitk  tboiitfjhaff}  of  ^Ik 'fatiJLteSy  by  wiy^4f^additHm\ 
at  'ti$  tfid  of  each  ^hooi ;    h  vibi(b ,  means  tbe  iMrtteiJetjodeaftf: 
wtfrlt^ts.lm'^'tmfim^  any  tbing  if  tbe  iCtoH^s^'StU  ibfy 

pif^s  t/i'DTi  edition  are  made  to  cQrreJpond  v?itb  tb^iflMj 
fonher^  Jo  that  reforeneet  to  onr  Author  from  tbe  modem  t^ohs^m^ 
i^  turned  io  i^tfb  envfll'eafy  a^  before.  '    "   '  -•  -- 

G,  I,  SCQTt, 


THE 

E  D  I  r  0  R's    PREFACE 

TO   THE   FOURTH  EDITION. 

THE  fame  method  has  been  obferved  in  thi^  edition  as  by  tbe 
ahuve  G.  L.  Scotr,  in  referring  not  only  to  tbe  Statutes^ 
hut  aljo  to  the  later  RcportSy  wit..  Lord  Raymond's,  Sir  John 
Strangc's,  and  other  authors  of  the  befi  authority^  brought  down 
tq  tb(  ^rejent  time. 


A  4  rHl 


THE 

E  D  J  T  0  R's    PREFACE 

TO  THE  FIFTH  EDITION, 

■  :» 

t 

*TpH/5  iditten  is  improved  wiib  ixtraffs'  from  the  late  Mr. 
A  J*  Pofttr's  Cr^u^ff  Law  I  Ca/es  Tempore  Hardwicke  Ch. 
y.  Majier  BurrowV  and  Mr.  Serjeant  Wilfon's  Reports ;  Mr. 
^^JAuk^ot^s  Commentaries  I  and  from  the  Statutes y  to  loGeo. 
III.  inclufive. 


PREFACE 


R     E    F   A    C    E 

TO   THE 

PRESENT    EDITION. 


THE  high  cftimation  in  which  Mr.  Serjeant  Hawkins^ 
Treatife  of  the  Pleas  of  the  Crown  has  been  univerfally^. 
held  by  th^  Gentlemen  df  t^e  profcflion,  renders  any  attemj^t 
either  to  praife  or  to  explain  the  original  work  unneceitary^ 
But  as  the  pftfent  edition  is  materially  different,  froiti  all  tho(^ 
which  have  preceded  it,  the  Editor  feels  it  incumbent  on-hiltl 
tO'  dcfcribe  the  general  defign  upon  which  he  has  endeavoured 
to  raiie  tkns  invaluable  produAion  from  its  former  Aate  of  iri^ 
))afe&ion« 

This  admired  Treatife  of  Criminal  Law,  was  firft  publiihed 
fooD  after  the  acceflion  of  the  prefent  Royal  Family  to  the  throhe. 
The  increalb  of  commerce,  opulence,  and  luxury,  fince  that 
periodj  has  introduced  a  variety  of  temptations  to  fraud  ahd 
rapine,  which  the  legiflature  has  been  forced  to  repel,  by  & 
multiplicity  of  occafional  ftatutes,  creating  new  offences  aiid 
infliding  additional  punifliments. — Thefe  ftatutes,  are  now,  for 
the  firft  time,  incorporated  with  the  original  text,  digefted  into 
order,  and  either  arranged  under  the  feveral  titles  to  which  they 
refpcdtively  belong,  or  erefted  into  feparate  and  independent 
chapters,  in  the  form  of  Appendix. — To  prevent,  howevef, 
the  reputation  of  the  Author  from  the  danger  of  being  injured 
by  any  falfe  or  injudicious  infertion  of  the  Editor,  the  new  mat- 
ter is  carefully  diftingui(hed  by  this  mark  t>  ^c  the  opening  of 
each  fedion. 

fiut  while»  during  this  interval,  the  legiflature  was  thus  ahki- 
i«%  prajv^nHog  MW  laws,  to  meet  the  various  emergencies  of 


PHEFACE    TO    THE    PRESENT    EDITION. 

■'    "        ■  '  ■  *         •      . .         .      ■ 

the  rimcsj  many   of  the  ftatutes  recited  in  the  fornncr  editions^ 
of  thi^,  work,  either  expiredj^  or  were  repealed:— Of  thfVdcaA  ' 
%n^  uftrefs  matter,  the  Editor  has  prcfeiv'ed  fqchportibhioRly^'  "» 
jis  arc  made  ilic  fubjefts  of  the  avthbr*»t)b(h'wi6M.'^Thtf^ 
obfcrvations,  it  is  true,  ^re  the  expofitjons  of  ftatutes  now  ex* 
tin^ ;  but^'ais'theypct^^ia^y  form  apartof  the  original  coi^fipow 
fiti6n^  4^  vt^oi;^  have  b^en  a  violation  of  his  duty  af^Ec^i^orj^  u>.^ 
have  ^kpi^hged  thenn,  andwotUdh^ve  deprived ^tH^. Author  ol*.. 
a  propo^tibnate  (hare  of  the  vcn^rvion  9fl^  refpcft  witlt  whick  ^ 
every  part  of  his  work  has  been  uniformly  and  deservedly  ho;* , 
noured.     The  prefcrvation  of  theqo  in^kKxi  nv^^roye  eflecvtially. . 
ufeful  5  for  as  many  of  the  new  ftatutes  frequently  purfu^  wixh  ^ 
very  little  variation,  the  language  of  (he  old  en^^ing  fl^uf^r^t ^ 
the  (bund  conftrnftions  that  have  expounded  the  one,  will  fervQ 
either  direftiy,  or  by  analogy,   to   illuftr^c  aiitf  cxpls^in   tbp 
other,  -^ 

Th^many  other  parrf:^mentary  alteratioM.  which  th^  crimih^t ' 
Jaws  of 'th;s  country  have  undergone,  d<tring  the  long  coo¥fe"&r 
near  fevehty  years,  are  ^Ifp  ingrafted  ifttd  the  body  Qt  the  w6i^kV* 
and  the  whore  text  is  Carefully  coUate^  wifh  the  fotrrtcrc^^oW^'^ 

and  v^itji  the  pn.i^ted  ftatutes  ^   •:  ^  -r 

The  multiplicity  ef  marginal  reftrenees,  with  wWcH  thia 
work  fa-  peculiarly  abounds,  was  continued,  in  the  former 
editions,  withqwt  intermiflion,  throughout  the  page ;  and  the , 
cyr  was,  thereby,  forced  upon  a  painful  rcfearch,  to  find  the 
ktrrrs  hyi^hich  their  feveral  applications  were  if>tended.t^  be 
difoveredv  jl-his  obfeurity  is  removed ;  and  they  are  now. 
placed  oppofire  the  refpf<5live  fc6l5ohs  to  which  they  refcr^— 
f  hefc  references  have  alfo  undergone  a  carcf^l  examination  i; 
rhftfc  which  were  found  to  burthen  the  margin  without  illuftrat- 
ingjfi|t*teKt  are  expunged  i  and  nc^  citations  extraAed  fropF^ 
alLtHe"tiio$iern  reporters  are  i'ofe^ted  in  their  (lead.  9ttt  this 
new.  arrangement  of  the'  references  lias  connpelled  fhe  Editor- 
to  abandon  the  ufaal" mn.dcrtf  prinrirtg  the  pa^s  of  the  old 
rdiOons  iri  the  mr^rgin/  He'  has,  however,  prefiiied  a  ca|^l0  ta 
fach  volume,  whicn  exhibits,  atone  view,  where  e\^ery  ;pag^ 
in  the  for^nc'r  cditipns  begins  and  ends  in  the  prcfent  work; 

To  the  .text  tlius  formed  apd  bro^gKt  do^r?  to  the  pr^fenft 
(efii^n  ofpaHi^mept,  the  dctcrminatip/js  of  th?  fuperior.  courts, 

.    .     .  decifion^ 
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dccifions  of  the  judges  upoii  refcjrved  caFcs^  and  points  rulrdt 
b;  fluthofky  iipont^iaU,  ore  added  as.connmcntaries,  and  madte 
to  acc«inp40)^  the  foi^ipoa  tjicy  are  d^ngned  to  expounds 

Upon  this  part  <SFthe  work  the  Editor  is  fearful  that  his  2eai 
motto  omiC; any  tUiiftration,  which,  by  poflibiiicy,  might  be  ufe- 
ful,  may  have  bctrtyed  him  into  the  error  of  inlerting  many 
notes,  either' not  fufficiently  comprefTed  or  fupcrabundant. 
He  flatters  himfelf,  however,  that  as  many  of  them  are  tfan* 
fcribcd~  from  Manuscript  Cases,  which  haye  never  be- 
fore bepn  printed,  their  novelty  will,  in  lomc  meafurc,  com- 
penfate  both  for  their  length  and  miiltiplrciry. 

The  fourccs  from  which  he  has  derived  his  colleftion  of  maiiu- 
fcript  cafes  have  been  various ;  but  he  has  infertcd  thofe  oniy 
which. appeared  to  him  to  pofTcfs  unqueAionable  authenticity.  If, 
upon  infpe£tion,  any  ihould  be  found  not  perfe<^ly  correa,  it 
fboidd  be  remembered,  that  decidons  upon  referved  cafes  6f  cri- 
minal law,  are  not,  like  arguments  relating  to  ptopcrty,  open 
to  the  acquifition  of  attentive  induftry  in  WfSTMiNStER-HALL, 
but,  being,  in  general,  difcuflcd  by  the  judges  themlelves,  and 
the  refolutions  delivered  atL  the  (everal  circuits,  on  which  the 
cafes  arofe,  they  are  to  be  acquirrd  only  by  the  favour  of  the 
judges,  or  by  the  private  frienddiip  of  thofe  to  whom  they  may 
have  been  communicated.  Upon  this  fabjcft  the  Editor, 
with  a  mixture  of  pride  and  gratitude,  acknowledges  the  great 
and  liberal  afliftancc  he  has  received  from  his  profeflional  friends, 
whofe  kindnefs  will,  pei-haps,  be  found  to  form  the  moft  valuable 
part  of  thc  work. 

The  Author,  in  his  Preface,  dcirlares  that  it  was  his  intention 
"  to  reduce  all  the  laws  relating  to  The  Pleas  of  the  CroWn, 
"  under  one  gcntTal  fcheme,  that  they  might  be  underftood 
"  witbmuch  icfs  difficulty  than  they  had  been."— To  aCcom- 
plifb  chifidengn  of  his  Author,  the  Editor  has  anxioufly  endea* 
vouFcdtoform  the  work  into  one. complete  and  entire  code  of 
Englijb,  criminal  jurifprudcnce,  as  it  exifts  at  this  day,  upbn 
the  records  of  the  law  :  but  he  is  fearful  that  his  zeal  has  led 
hirn  to  attempt  a  performance  too  difficult  for  his  exertions  to 
flbiiii^'^,  upon  a  review  of  the  Iheets,  fcveral  alterations  and  ar- 
f^inffi^  fuggcfted  themfelves  to  his  mind,  which  he  con^ 

^W^nald  have  rcndeird  thc  whole  more  pirfcO:  and  compkie^. 

Coniidecvt^ 
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Confident^  however,  that  no  pains  have  been  fpared,  and  rc\y^ 
ing  that  the  work  has  received  a  *  real  and  ufeful  improvement 
from  the  alterations  and  additions  which  have  been  made^  ho 
refpeSfuUy  fubmits  his  li|bours  to  tike  iudgil^entj  C2i^\ifi)ur,  aivd. 
prptcftioft  of  a  Kilned  ani  liberaLjlotefliofi.'^  -*  ^ 

•      •  ■   .  ■;    i.-  :  -v.-  ^    .:.  '•    '  ■•■■ 
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OF    THE    FIRST    BOOK    OP 

The  Pleas  of  the  Crown. 


AL  L  peribns  whatibever  afe  liable 
to  be  pnniihed  as  crimiiial  offen- 
ders, onlefs  they  can  excofe  themielves, 
cither, 

1  In  refpe€t  of  their  want  of  reaibn  ; 
ur> 

2  In  refped  of  their  fabjedioa  to  the 
power  of  other8>  c«  i« 

Offences,  confidered  in  relation  to 
the  perions  againft  whom  they  are  com- 
mirted,  are  either » 

I  Sach   as    are    more   immediately 

againft  God  ;  or, 
a  Such  as   are    more    immediately 
againft  man« 

Offences  more  immediately  againft 
God,  are  either  by  common  law  or  by 
fiatucc. 

Thofe  at  common  law  are  either  capi>- 
tai>  or  not  capital. 

The  capital  are  of  three  kinds. 

1  Hcrefy,  c.  !• 

2  Witchcraft,  c  3* 

3  Sodomy*  c.  4» 

Tboie  not  capital  are  either  by  com^- 
mon  law  or  ftatate. 

Thofe  by  common  law  are  of  five 
kiMls, 

I  Blaiphemies  againft  God,  c.  5. 
Ct. 

z  ScoCng  at   the  foiptves,   c.  5. 


4  Open  kwdnefs  gfoOy  (bfthdalottlf 
c«  ^.  f.  4. 

5  Seditious  words  againd  the  eftabliih* 
ed  religion,  c,  5.  f.  6. 

Thofe  by  ftatute  are  two-fold» 

I  Such  as  are  againft  religion  in  ge» 

neral* 
t  Such  as  are  againft  the  eftabltflied 

church. 

Thofe  againft  religion  in  getterd  art 
of  four  kinds) 

1  Profanations  of  the  Lord's  day> 
c.  6«  f.  i#2>  3. 

2  Profane  fwearing  and  cnrfing)  c.  $» 
A  4. 

3  Drunkennefs,  c.  6.  f.  5* 

4  Reviling  the  Lord's  Sttpper^  c.  6» 
f.  6« 

Thofe  againft  the  eftabliftied  diuk-cb 
are  three-fold. 

1  Such  as  concern^  peffons  In  ge* 
neral. 

2  Such  as  more  immediately  relatt 
to  thofe  of  the  popifti  religion. 

3  Such  as  more  immediately  regard 
proteftant  diflenters,  c.  16. 

Thofe  which  concern  all  peffotii  In 
general,  are  either* 

1  Againft  the  common  prayer^  c*  7» 
or, 

2  In  accepting  or  holding  an  oIKct 
without  due  conformity  to  the 
church,  c«  i«  ori 
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.  3  In  teadiing  fchopl  witboBt  con{br9l- 

iiig  to  the  churchy  c*  9*  or* 
4  In  not  coming  to  church^.c.  IQ^ 

•*•  .   "v    -,     ■  ''I    .  '*   ^. 

Thofc  rehting  inoft  immediately  ti) 
pcriibns  of  the  popiih  i;dLigion^  -a^pe  of ^ 
.  tpgi*  kindSf  .     - 

I  Popiih  recufancy*  c.  i  a. 
4  The  odence  ofC^yvng  or  hearing  of 
mafst  or  other  popifh  fef vice,  c«  t  j . 

3  The  oifcncc  at'  ret  making  a  de- 
claration againit  popery,  c.  14. 

4  The  offence  of  promoting  or  encou- 
ragiag  the  popiHi  religion  ;  either, 

I  In  jMving  or  receiving  popiih 
^^uulriuD  f'Q.  1 5 .  f.  I »  a,  3 . 

t  In  prutelii  n  g  the  popiih  religion , 
c.  15.  from  f.  4.  to  f.  15. ' 

3  In  buying  or  felling  popiih 
^]^s>  c«  15.  f.  15« 

Oilences  more  immediately  agy.inft 
man,  are  either  more  immediately 
a^ctinU  the  king,  or  more  imxnediaiely 
ag^tinfl  the  fubjedt. 

Thofe  more  particularly  againfl  the 
Mn^>  are  either  capital  or  not  capital* 
The  capital  are  cither^ 

1  High  treafon  j  or, 

2  fcionies. 

High  treafon  ib  either, 

1  Such  as  is  withirv  z^  K.  3.  and  other 
(latatea  grounded  upon  it.  an4  ex- 
plaining it ;  or, 

2  Such  a^  depends  upon  fubfequent 
itatuteii. 

Of  treafoM  within   25  £d«  3.  there 
are  four  fpecies. 
'  i  TVt  which  immediately  Goncerns 
the  king*  his  w^ie  or  children^  c*  1 7. 
f.  3,  4,  &C. 

2  That  which  concerns  his  office  in 
the-  adi&iai^atioQ  of  juilioe,  €.17* 

3  That  which  concerns  his  fcal,  c«  17. 

f-4«-    -  ,    -    . 

4  That    which    concerns    his  com, 

c.  17*  f.  54- 

Of  high  treafon  depending  OH  fubfe- 
•  &W^^  ^J^t^l'  there  are  three  species . 


.^  I- OfTencei^naphoUing  or  favouring 
the' power  of  Che  pope. .  ^ 
^  ..OiFeQccs  a^nil  xkc  fxcitiint  fuC'^ 

)  Oifencet  m  uibng  tneik^ithout  the 

ki^^'s  Hcetice^  q.  17,,  f^ifS. 
.Orb£ncesm^ Hpholdi^g; or  f^vpu^Pg 
tKe'piwer  Of  the  pope,  there  ire  five 

fpecies.  .      •  •       . 

1  Extolling  tile  pope's*  power^  c.  J  7. 

2  Putting  in  ofc  popiih  bull^,  c.  17. 

f'7Sr  .'./'■ 
3.  Perverting  others,  or  bcinjg  per- 
verted to  popery,  c.  17.  C  76. 
4  Receiving  popiih  Orders  or  educa- 
tion in  popiih  feminaries;  and  not 
fubmitting,  &c.  c.  17.  A  79. 
J  RfiiuAog  a  fecond.  tender  of  the 
oaths,  c«  17..  f,  84^ 

Felonies  more  immediately  againil 
the  king,  are  of  five  kinds, 

I  Offences  relating  to  the  eoin  or 
bullion. 

a  Offentes  againft  the  king's  council, 
c.  ig.  f.  8. 

3  The  offence  of  paffiAg  beyond  fea, 
to  ierve  a  foreign  prince,  c.  18. 
f.  10. 

4  The  ofcncc  of  embezzling  the 
king's  armour,  c.  i$*  f.  iz. 

5  The  ofience  of  relieving  a  popiih 
prie^  c.  i3,  f.  14. 

Of  felony  relating  to  the  coin  or  bul«  . 
lion,  there  are  three  f|kctes. 

I  The  offence  of  debaiing  it,  c.  18. 

f.  u 
a  The  offence  of  unlawfully  diininiih' 

ing  it,  c,  1 8.  f.  2, 
3  The  offence  of  endeavouring  by 

extraordinary  means  to  incrcafe  ir, 

c.  1 8.  f.  7. 

Of  offences  more  immediately  againft 
the  king,  noL  capital,  there  are  iw« 
kinds, 

1  Ppamumre\ 

2  Miiprifion. 

Offencci  opipingjUnd^r  tke  notion  of 
f^imuMtri^  ^  x  either^ 

I   Againft 
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«own  ;  'of,  !^ '  *^  "^   '    '      ." 
i  Agul  lOieJMttMriti^^f  .fl«e  Ling 
and  parftamcACft  c.  i^.  '£"44« 

Of  olctac&'.of  diis  kjbd  tgahi^  the 
pmogitiVt  «f  ^H  crowni  ttot  ftfe  aim 

I  Making  ufe  of  papal  bolh»  C:.  tp. 

s  Deroeating  from  the  king's  com- 
mon Uiv  courts,  c.  15.  f.  14. 

3  Appealing  vo  Romt  from  any  of 
the  Ring's  courts,  c.  19.  f.  so. 

4  Exerdiing  the  jttHfdia&on  6f  a  Aif. 
fragan.  Without  the  appointnient 
of  the  bilhop'of  the  diocefe»  c.  19. 
f.  21. 

$  Rvfiifing  TO  eieifl  or  confenrate  the 
perfon  nominated  by  the  king  to  a 
biflioprick,  c.  19.  A  22. 

6  Maintaining  the  pope's  power, 
c.  19.  f.  33. 

7  Bringing  in  ^;'«m  Dfi,c.  19.  f.  24. 

8  Contributing  to  the  maintenance  of 
a  popifh  femmary^,  c.  19.  f.  26. 

9  Refiding  the  oaths,  c.  19.  f.  27. 

Mifprifions  more  immediately  againft 
ti:«  king  are  either  negative  or  politivc. 

The  negative  is  commonly  called 
ffiil}ri£on  of  trealbn,  c.  20* 

Pentivt  mifprifions  of  this  kind  either 
emount  to  milprifion  of  treafon,  or  do 
noc« 

Of  fuch  mifprUions,  amounting  to 
mifprifions  of  treafon,  there  is  onl^  one 
fpecies ;  Ibrging  foreign  coin  not  cur- 
rent here,  c.  20.  f.  7. 

Of  fachmifprifibns  not  amcuncing  to 
mifpriilon  of  creafon,  there  art  tour 
kimit, 

I' Contempts  againft  the  king's  pa- 
lace or  courts  of  juitice,  c.  a  1. 

a  Contempts  againit  his  prerogative, 
'   '''c.  22.- 

*)*'Cofireffiptv' againft  his  perion  or 
government,  c.  23. 

4  Contempts  againit'histitle^  c.  24, 


Of 


pts  againft  the  king's  pre  • 
ve'are  three  Qieci^i,  ' 


i  frdefVi<igt1be»iefvft!rof  a  foreign 
p^ihd^  ta  chat  of  oor  own,  Ci  t a« 
-  1.  y.  •  r  - 

3  Dilbbeying  chf  kSng\  laVrful  com^ 
mandi  or  p rohlbiUoif,  c.  22^  A  4.. 

Of  contempts  agaihft  the  king^s  pet^ 

fon  or  government*  there  are  fix  kinds^ 

I  Cnargirig  the  government  with  op- 

predion  or    weak    axlmihillratiuni 

c.  23.  f.  a. 
t  Doing  an  ad  which  impliedly  en*' 

courages  rebellion^  c.  23.  f.  4. 

3  Endeavouring  to  frighten  the  kin^ 
into  a  change  of  his  fflcilores»  c.  e  51 

f.  4-     . 

4  Sj^reading  falfc  rumours  concern- 
ing  the   kings   intentions,  c.  25. 

^-  5-     .        . 

5  Char<jing  him  with  a  breach  of  hii 

coronatimi  oath,  c.  f.3.  f.  6. 

6  Speaking  contemptuoufly  qf  him» 
c*  23.  fi  7. 

Of  contempts  agnihfl  the  king's  litlei 
there  are  two  kindb, 

1  Denying  his  title,  c.  24.  f.  r. 

£  Kefuiing  to  take  the  oaths  rccjuired 
by  law  for  the  fupport  of  hif  gu- 
vernm^nt. 

Of  o/Tencirs  in  refttfing  to  take  fuch 
oaths,  there  arc  two  knidb, 

t  The  offence  of  rrfufing  the  oath 
required  Ly  common  law,  c.  24. 
f.3. 

2  1  ne  offence  of  rcfufing  the  oath) 
required  by  Itatute. 

Of  offences  in  refufxng  the  oalhs  re- 
quired by  ftatnie,  there  are  two  kinds^ 
1  The  oHence  of  rcfu/ing  the  oaths 

of  allegiance  and  fuptemacy,  c.  24^. 

f.  4.  • 

9  The  offence  of- reftifing  the  oath  of 

abjuration,  c.  24.  f.  6.    - 


Oflences  mor?  immediately  againft 
the  fubjcd,  are  either  capital*  or  not 
capital. 

The  capual  arc  either  by  the  commod 
flaw  or  by'&atute. 
^  to  aflitt'Win/:^  the  good  I     Thofcbf  tht  commaai  law  art  com^ 
ArjmtliCj  c.  22.  f0j»  I Oiittcd  tithcr$ 

*  1    AiJ^oAIV^ 
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I  Agnnft  tbfi  life  of  a  man;  or, 
a  Againft  his  goods  ;  or. 

3  Againft  his  habitation  ;  or, 

4  Al^ainft  public  joftice. 

Thofe  againft  the  life  of  a  man,  are 
filher, 

I  Cafual,  not  being  occafioned   by 

the  default  or  procurement  of  any 

(a^LXi,  c«  z6,  or, 
\  Such  as  come  under  the  notion  of 

homicide,   being  occafioned  b/  a 

man,  c*  26.  f.  a. 

Qf  hpinicidet  there  are  two  kind«, 
\  Such   as   is  committed    againft  a 

tn^n'sown  life,  c.  27. 
^  Such  as   is  committed  againft  the 
Vii^  of  another. 

Qf  homicide  againfl  the  life  of  an- 
other, there  be  two  kinds, 

\  Such  as  amounts  not  to  felony. 
2  Such  as  amounts  to  felony. 

Of  fiich  homicide  not  amounting  to 
felony,  there  are  two  kinds,    ^ 
\  Justifiable. 
^  Excufabie. 

Juftifiable  homicide  is  either  of  a  pub 
]|C  or  a  private  nature. 

That  of  a  public  nature  is  of  two 
kinds, 

I  Such  as  happens  in  the  due  execu. 

tioot  c.  28.  f.  4.  and, 
i|  Such  as   happens  in  the  due  ad- 
\aucement  oi  public  juilice. 

Of  the  latter  there  are  two  kinds, 
I  Such  as  happens  in  criminal,  c.  28. 

i,  11.  and 
j|  Such  as  happens  in  ciyil  caufes, 

c.  ^8.  f,!;. 

Of  juftifiablft  homicide  of  %  private 
nature,  there  are  two  kinds, 

I  Such  as  happens  in  killing  a  wrong- 
doer, c.  28.  f.  21. 

9  Such  as  happens  in  killing  an  inno- 
cent perfon,  c,  28.  f.  26.  | 

Of  excttfable  homicide  there  are  two 


I  Homicide  ftr  infmrtmmmm,  c.  ao. 
f.  I. 

z  HotDidde/i^r/emdemf^,  c.  29.  f.  12. 

Homicide  againft  the  life  of  another, 
amounting  to  felony,  is  either  wkh  or 
without  malice. 

That  which  is  without  malice  u  cal-. 
led  manflaughterorchancemedley,  c.  20. 

Of  fuch  homicide  with  malice  there 
are  two  kinds, 

1  Murder,  c.  31* 

2  Petit  trcafon,  c.  32. 

Of  murder  there  are  two  kinds, 

1  Such  as  is  done  with  exprcfs  malice. 

2  Such  as  is  done  with  implied  malice. 

Of  murder  done  with  exprefs  naalice, 
there  are  three  kinds, 

1  Such  as  happens  in  duelling^  c.  j  i  • 
f.  21. 

2  Such  as  happens  in  killing  another 
without  any  provocation;  or  but 
upon  aflightone,  c.  31.  f.  32, 

3  Such  as  happens  in  killing  one 
whom  the  perfon  killing  intended 
to  hurt  in  a  left  degree,  c.  31. 
f.  28. 

Murder  done  with  implied  malice  ge- 
nerally happens  in  the  following  iu« 
fiances : 

1  Where  the  principal  intention  is  to 
commit  another  felony,  c.  3 1 .  f.  41  * 

2  Where  the  principal  de/ign  is  tm 
commit  a  bare  breach  of  the  peace, 
4iot  intended  againft  the  perfon  of 
him  who  happens  to  be  flain,  c.  a  1. 
f.  46. 

3  Where  the  chief  motive  is  to  affifl 
a  third  peribn,  c  31.  f.  49. 

4  Where  the  dire£l  defign  is  to  efetpe 
from  an  arrefl,  c.  31.  f.  55. 

5  Where  the  principal  purpofe  is  to 
ufurp  an  illegal  authority,  c.  31. 
f.59. 

6  Where  no  mifchief  is  intended  at 
all,^  c.  31.  {,  61; 

Of  petit  tieofon  there  are  three  kinds, 
c.  32. 

1  Where  a  fcr\  ant  kills  his  mailer. 

2  Where  a  wife  kills  her  hufband* 

3  Where  an  ecclcfialUcal  perfons  kills 
his  prelate. 
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t^r  ^piul  o£eiices  at  common  law 
againft  the  goods  of  Another^  there  are 
two  kinds. 

1  Sinplt  larceayi 

Of  finplehvceay  there  Aire  t!Jb  tWo 
)unds. 

1  Grand  larceny,  Cb  ja.  A  i^ 
.  M  PetUlarceny,  c«  3s.  f.  31. 

MixM  hating  b  ddiier  ffom  th€  per- 
fon  of  a  man,  or  from  his  hoefe,   c.  36* 

Of  minted  larceny  from  the  perfon> 
there  are  two  kinds, 

1  Robbeky,  c.  34% 

2  Larceny  from  the  perfon^  c%  35, 
Alio  there  b  another  offence  of  this 

nature  called  piracy^  c.  37. 

Capita!  offi!nces  at  common  law  a- 
gainft  the  habiution  of  a  0ian>  aire  of 
two  kinds, 

I  Burglary,  c.  38. 

s  Arfon,  c*  39. 

bffenoel  ttiofe  immediately  agasnft 
the  fubjed,  made  capital  by  ftatute,  are 
fuch  as  are  committed, 

1  Agabft  women,  (and  of  ihefe  there 
are  two  kinds, 

t  Rape. 

2  Forcible  marriage.) 

2  Againft  the  rights  of   marriage> 

c-  43- 

3  Againft  the  members  of  a  man's 
body,  c  44, 

4  Againil  records,  c.  45. 

5  Againfl  cattle,  c.  36. 

6  By  poryeyors,  c.  47, 

7  Byfoldiersandi|iaruen>  c.  48« 
6  By  hunters,  c.49. 

9  By  deftroyers  of  fences,  turnpike 
roads  and  bridges,  c.  50. 

10  Bygaolersi  c  5U 

1 1  By  tranfportcrs  of  iheep  or  wool, 
€•  5ak 

12  Byiefvaptt,  c.  $p 
«3  By  Egyptians  c.  54* 

14  By  cutters  of  pow-dike»  c.  5$< 

1 5  By  trefpaflers  on  the  borders  ahd 
rioters,  c.  56k 

^6  By  bankrupU)  c.  574 

Vofc.l4 


17  By  counterfeiters  of  bank  nottt) 
\exchequer  bills,  ftam^Si  South-fea 
bonds>  lottery  orders,  &c.  c.  j  8, 

18  Againft  proper^  adhbrent  to  the 
freehold.     App.  1; 

19  Againft(hipsindiilre&k&ci  App.f. 

20  By  taking  fifli^  Sec.    App.  3. 

21  By  malicious  incendiaries.  App.  4; 
2i  By  (hooting  ata^other^  and  threat** 

ening  letters.    App.  5. 

23  By  fmugglers.  App.  6.  . 

24  By  baying  and  receiving  uokii 
goods.    App.  7. 

25  By  advertiiing  a  reward.  App.  8. 

26  By  dcAroyers  of  garments*  hop- 
binds,  and  mine  engines.   App.  9* 

27  Bydefb-oyiBgoflooms,&ci  Ap.id. 

28  By  not  performing  quarantiuei 
Appi  Ilk 

29  By  hindering  the  6xpoHatibn  of 
com.     App.  12. 

30  By  returning  fromtrAnfpbrtation; 
App.  13. 

31  By  aifaUlting  with  intent  to  robi 
App.  14-  . 

OfTctices  more  immediately  again  ft 
the  fubjedi  not  capital,  are  of  two  kinds| 

1  Mifprifion  of  felony,  c.  59% 

2  Oilier  interior  ofteoces. 

Such  inferior  offences  ar^  of  twd 
kinds> 

1  SacKas  ahiOUnt  to  ahadt^al  diflur- 
bance  of  the  peace. 

2  Such  as  clu  not  amount  to  fnch  a 
diRurbance. 

For  the  prevention  of  the  former  of 
thef?  kinds  of  OiFences>  the  law  has  pro- 
vided two  remedies, 

1  By  lurety  for  keeping  {hi  pcacej 
c.  60. 

2  By  Turcty  for  the  good  behaviour^ 
c.  6i. 

Of  the  abov^ini^iitioned  oBences  ai» 
mounting  to  the  attuul  Uiliuib.iiKc  of 
the  peace,  there  are  two  kinds^ 

I  Such  as  may  be  couiuiitced  by  ont 
or  two  perlons; 

a  Such  as  require  a  greattt  nnmbcn 

Of  thofe  which  may  be  dbmmilt^J  by 
one  or  two  perlbns,  tnere  are  four  ki^ds^ 
I  AfTauits,  c.  ^2.  f.  r. 
J  Bzttcnes,  c.  62.  f,  ti 
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3  Affrtyji,  c,  63*     • 

4  Forcible    entries  '  and  'detainers^ 
c.  64. 

Of  thofe  which  require  a  greater  note- 
ber  of  perfons  there  are  three  kinds, 
I  Riots,  c.6j;.  f.  |. 

3  Unlawful  afTemblies^  c.  45*  f.  9. 

Of  fuch  inferior  offences  not  amount- 
ing to  an  adnal  difturbance  of  the  peace, 
there  are  two  kinds^ 

1  -  Soch  as  are  committed  by  officers. 

2  Such  as  are  committed  by  common 
peribns,  without  any  relation  to  ati 
ofHce* 

Of  c/Tcnces  of  this  nature  j  committed 
by  officers*  there  are  three  fpecies. 

1  Negledl  or  breach  of  duty,  c.  66. 

2  Bribery,  c.  6j. 

3  Extortioh,  c.  68. 

Of  ciTences  of  this  nature,  committed 
by  private  perfons,  without  any  relation 
to  any  office,  there  are  two  kinds, 

1  Such  as  are  infamous  and  groGly 
fcandalous,  proceeding  from  prin- 
ciples of  downright  diflioneily,  ma- 
lice, or  fa^ion. 

2  Such  as  are  of  an  inferior  nature, 
and'  neither  infamous  nor  grofsly 
fcandalous. 

Of  cfFencet  of  the  fir  A  fort,  there  arc 
fix  fpecies, 

1  Perjury,  c.  69, 

2  Ft>rgery,  c.  70. 

3  Cheats,  c.  71. 

4  Confpiracy,  c.  72. 

5  Libels,  c.  73. 

6  Keeping  of  a  bavirdy-houfe,  and 
other  uAlawfal  place,  c.  74. 

,Of  offentci  of  the  latter  fort,  there 
are  two  kinds, 

I  Such  as'  inqre  immediately  affi^a 
'•  •    the^pubKc.'*  -  i 


2  6uch  as  more  wmediately  aftcfi 

the  interelb  of  particular  perfons. 
Of  thofe  which   more   immediately 
affied  the  public,  there  are  Four  kinds^ . 

1  Common  noKances^  ^>  75* 

2  Monopolies,  €,79; 

5  Pareftalliag,  9p^>»£ogi   and  re- 

grating,  c.  8t).    •       - 
Of  viduds,  app« 
4  Barratry,  c.  8l. 

The  mod  remarkable  klhds  of  com- 
mon noifances  are,  '^ 

1  9uch   as  relate  to  highways  and 
turnpike  roads* 

2  Such  as  relate  to  public  houfes^ 
c.  78, 

Thofe  which  relate  to  highways  come 
under  a  twofold  conlideration, 

1  As  they  relate  to  highways  and 
turnpike  roads  in  general,  c.  76. 

2  As  they  relate  to  bridges  in  parti<* 
cular,  c.  -j-j. 

Of  the  offences  above-mentioned 
more  immediately  aiFeding  the  intertils 
of  particular  perfons  there  are  three 
kinds, 

1  Ufury^  c.  82. 

2  Maintenance. 

3  Buying  or  foiling  a  pretended  title, 
c.  86. 

Maintenance  is  two-fold. 

1  Ruralif,  c.  65.  f.  3. 

2  Curialis^  c.  82.  f.  3. 

Of  maintenance  citriaiis  there  are 
three  fpecies, 

1  General  maintenance,  c.  8^3.  f.  4. 

2  Champerty,  c.  84. 

3  Embracery,  c.  85. 
Of  feducing  artificers. 

Of  ading  plays  without  licence. 

Of  embezzling  naval  ^res. 

Of  exercifmg  a  trade  without  fcrring 

apprenticeffiip. 
Of  granting  fraudulent  permits. 
Of  fur^harging  boats. 
Of  vagrants* 
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ERRATA   tt    ADDENDA. 

iPj^ge      9  thajK  4,  dele  hfrnaJtm,  He. 

75  line  5,  ioftead  of  <'  mntk/mcbUa^i,*^  teid  *'  wtbmijiuh  IkiHi^^, 
125  iMe  (i)>  line  t,  inftead  of  '' fmmd'*  read  '' fami.'* 

132  fed*  3»  after  '»  B.  TrtJ.   8.  it."  in  mar.  read  "  Z«r«#  95.'* 

133  fed.  7^  lines  3  and  4,  inftead  of  "  wuiy  h,^*  read  "  iV." 

153  fed.  7>  line  4*  inilead  of  *•  ifii  ban,''  read  "////  ksd  Im,'^ 

164  fed.  t6>  note  C^),  after  "  J#<S.''  read  "  ^a/  f7W>  1  SU'wir  $3.'' 

168  i^^  line  ]6,   ''read  "  30  2(|f  nturn  fr§m  trM^/f9rtiai$v^il  Mj 
^ffkukh^  with  imtna  t§  r§i.** 

172  after  fed.  it,  **  read  ^«  Sicmuttj.** 

173  fed.  12,  line  18,  note  in  mar.  after  '*  fmJties,''  read  ^*  n/idt  Jfi 

175  inilead  of  "  th.  34>"  read  "  cb  44." 

177  fed.  4,  line   11,  inftead  of  "  Jufilti   tttgtam,^  read  "  Jn/iia 

250*  line  5,  after  '*  Edward,''  read  "  /A#  Fwrth.*' 

290  fed.  54»  bftead  of  **  haft  m9w  ixfired,*'  in  mar.  read  "  iSr^^  ibi» 
txpsred.*' 

312  ftd.  1,  note  (i),  line  3,  after  "  383/*  read  »*  12  Mid.  314.*' 

186  note  (14),  line  13,  inftead  of  '*   iuquifitivB  art  modi,'*  read  "  it 
modi." 

j^$j  line  32,  of  the  text>  inftcad  of  **  pMnifitdir  fir,''  read  *•  puniJM 
at  for.*' 

470  fed.  I,  line  2,  ixx^tzAoi**  auallowanct,"  read  '*  is  ana/lrwanct.^' 

$26  fed,  13,  after  "  la  il&«/.  516/'  in  mar,  read  "  2  JtJksaj  340. 


TREATISE      . 

O    F 

THE  PLEAS  OF  THE  GROWN^ 

BOOK    THE    FIRST. 

CHAPTERTHEFIRST. 

Of    the    persons   who   may    be    cuiltY 
OF  CRIMINAL  OFFENCES. 

THE   guilt  of  offending  againft  any  law  whatfocvcr,  i  Hile  tf. 
neceflarily  fuppofing  a  wilful  difobcdience,  can  never  J  ^^"^1*'* 
juftly  be  imputed  to  thofe  who  are  either  incapable  of  "  '      * 
iinderftanding  it,  or  of  conforming  thcmfelves  to  it.     There- 
fore,   before  I  come  to  the  fevrral  kinds  of  offtnces,  I  (hall 
fhew  what  degrees  of  difcretion  and  freedom  are  required  in  the 
<ommiffion  of  them.     For  the  better  underftanding  whereof, 
I  Ihall   confider  what  offenders  arc  excufeable.— Firft,  in  re- 
fpc€t  of  their  want  of  reafon. — Secondly,  in  refpcdl  of  theiJr 
fubjedion  to  the  power  of  others,  \ 

Sf^,  I.  As  to  the  Firft  point  it  is  to  be  obfcrved,  that 
thofc  who  are  under  a  natural  difability  of  diftinguifliing  be-  ^'^''  ^^ 
tween   good  and  evil,  as   (i)  infants  under  the  age  of  dif- pou.  125,  i^A. 

129. 
Sam.  io«  2S.  43.     3  Inft.  4.    P^lt.  c«  147*     J  Hale  i6t  zg,  515,    Co«  Lit.  247.    4  C&#  114 
Hob.  224:     S  St.  Tr.  322. 

(1)  Oa  the  attainment  of  foQiteen  yean  of  age,  the  criminal  adlions  of  infants  are  fubjc^l  to  the 

fame  modes  of  conftniftion  as  thofe  of  the  (eft  of  fociety^  for  the  law  prefumes  thehumiin  mind  hat 

acquired,  at  this  period,  acompleat  (enfeof  right  and  v^ong.  Dr.  ^  St.  c.  26.  Co.  Lit.  79. 171.  247. 

Dalt.  476.  505. — Daring  the  interval  between  the  age  of  fourteen  years  and  that  of  fevrn,  the  mind 

nfrimafaeie  prefumedto  be  unac<iuainted  with  guilt.  And  thefc  prefumptions  entertained  in  favour 

ofinnocence,  accumulate  in  an  inverfe  proportion  with  the  decreai'e  and  tcndernefs  of  the  otx'ender^s 

years,     z  Hale  25.  27*     From  this  fuppofed  imbecillity  of  mind,  the  procc^ivc  hui.>anity  of  the 

law  will  noty  without  anxious  drcumfpeaion,  permit  an  infant  to  be  convidled  on  his  own  confeifion* 

C.  Jac.  466*     f  Hale  24*    Fof.  70*     Yet  if  it  appear  by  ftrong  and  pregnant  evidence  and  rircum- 

ftances  that  he  was  perfectly  confciousof  the  nature  and  malignity  of  the  crime,  the  verdi^   of  « 

j'ury  may  iindhim  guilty,  andjudgmentof  death  may  be  given  againft  him.      i  Hale  20.  25.  434* 

B.  Cor.  133.     4Comm.  23.     Fof.  71.     O.B.  17^4.  p*  971.-     Vor  iraiitiafuf'pier  eetaum  I  and  tht 

capacity  ot  contrafiiiig  guilt  is  meafured  more  by  the  apparent  flrength  ot  rhe  oftcnJcr*s  unuer- 

i^aading  than  by  \ears  and  days*     B.  Cor.  74.     4  Comm.  23.     B<it  within  the  age  of  feven  years 

an  infant  cannot  be  pnnilhed  for  any  capital  offence,  whatever  circumdanccs  of  a  mifchievous  dif* 

cietion  may  appear  )  for  ex  prefumfticne  juris g  he  cannot  have  difcrctioa  :  and  «»gainft  thisprefump- 

»»«  na  ^rtrjaeht  (kiW  bfc  admitted.     Mirr.  c.  4.  f.  6.     Plowd.  19.     1  Hale  ao,     Fof.  349;     4 

Conoii.  23.     Cowp.  22a,  223.     Therefore  if  a  cHU  unt'pr  this  a^e  Ileal  the  goods  or  fire  tha  houfe 

«f  aaother^  he  cannot  be  puniOted  for  either  the'larceny  or  the  arfon.     i  Hale  19.  5)4.     Fof.  1 1 3* 

349*    Bat  there  if  an  inftance  of  a  pardpn  granted  to  an  infant  for  homicide  committad  wilKm  tl^^ 

■teof^bfmyeartU    Regift*  309* 
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%  Of  thb  persons  who  may  be  guilty    Bfctii 

cretion,  tdeots  and  lunaticks,  (2)  are  not  punifliable  by  any 
criminal  profecution  whatfoever. 

(»)  Idedcy  It  a  defeft  of  anderftanding,  fr)ra  the  moment  of  birth ;  Co.  Litt.  147.  F.  N.  B. 
530.  I  Comm.  304.  a  perfon  thereforcy  ^orn  deaf  and  dumb  is ^nW/^rif  within  this  definition. 
0.  Cor.  xij.  I  Hale  34. — Lunacy  is  a  partial  derangement  of  the  intelle^ual  faculties,  the 
Icnfes  retnming  at  uncertain  intervals  5  the  offender  therefore  is  only  proteftcd  from  punithment  for 
*£k%  doaedsring  the  preralence  of  his  diforder.  i  Hale  31.  4  Comm.  24* — Madncfs  is  a  total  alie* 
aszion  of  the  mind,  i  Hale  30.  4C0.  114«  Thefe  defed^^,  whether  permanent  or  temporary, 
mull  be  unequivocal  and  plain,  n«»t  an  idle  frantic  humour,  or  unaccountable  mode  ofa£lion,  buC 
an  abiblttte  difpoflcflion  of  the  free  and  natnral  agency  of  the  human  mind.  8  ^u  Tr.  322.  i 
Hale  c.  4.    O. B.  17S4.  p.  257. 

sRoli.  324.  Se^.  2.     Indeed  it  was  anciently  holden,  in  refpefl  of  that 

V^'  3$»-  high  regard  which  the  law  has  for  the  fafety  of  the  king's 

S^.^*  perfon,  that  a  madman   might  be  puni(bed  as  a  traitor,  (3) 

3  fall.  6.  for  killing  or  offering  to  kill  the  king  ;  but  this  is  contradi^- 

C^Lit  247.  ^j  jjy  j|jg  j^^j.  opinions. 

I  Hak  38,  37.  4  Comm.  25. (3)  See  33  H.  8.  c  20.  repealed  by  i  ft  2  P.  &  M.  c.  xo. 

s6  Air.  27.  S£^.  3.     And  it  feems  agreed  at  this  day,  that  if  one,  who 

Sm.^o.  ^^^  committed  a  capital  offence,  become   rton  compos  before 

1  And.  107.  conWAion,   he  (hall   not  be  arraigned;  and  if  after  convic- 

'^\      ^  tipn,  that  he  (hall  not  be  executed. 

3  Inll.  4. 6.  ' 

I  Hale  34,  3$.    4  St.  Tr.  205,    8  St.  Tr.  235.    4  Comm.  24,  25.  388. 

Pak.^  22  AIT.      5^.  ^.   But  by  17  Geo.  2.  c.  5.  f.  20.  (which  fcems  agrft- 

(Tlie  i2Aaae,  *^'^  ^^  ^^^  ancient  common  law)  it  is  enaftcd,  "  That  it  (hall 

c  23.  «poa  this  ^  and  may  be  lawful  for  any  two  or  more  juffices  of  the  peace 

fubj»Q  fi^ick    <c  urherc  a  dangerous   lunatick  fhall  be  found,  by  warrant 

the^«£re£.  "  under   their  hands  and  feals,   diredled    to  the  conftables, 

tiiMi  t«  fcipeaiad  ^  church wardens,  and  overfeers  or  fome  of  them,    of  the 

by  f3Ceo.fc    u  parifli  or  place,  to  caufe  fuch  lunatick  fo  to  be  apprehend- 

••  *4*i  €€  ^^^  an^j  [^gpt  fafely  locked  up  in  fome  fccurc  place  withia 

^<  the  county,  or  precind  where  the  pari(h  or  place  (hall  lie, 

^  as  fuch  juftices  (hall  under  their  hands  and  feals  dire£t  and 

^*  appoint ;  and  (if  fuch  juflices  find  it  necelTary)  to  be  there 

*<  chained,    if  the  laft  legal  fettlement  of  fuch  perfon,  (hall 

•*  be  in  any  pari(h  or  place  within  fuch  county  or  precindl ; 

**  and  if  fuch  fettlement  (hall  not  be  there,  then  fuch  danger- 

Aad  "  °^  lunatick  (hall  be  fent  to  the  laft  legal  fettlement  by  pafs 

1C9.         '      ^*  (mutaiis  mutandis)  as  aforefaid;  and  (hall  be  locked  up  or 

1Rar.so.56.    «  chained   by    warrant  of    two    juftices  of  the   county   to 

1^101.226.        "  which  fuch  perfon  is  fo  fent  (4)."-^ And,  by   the   com- 

X  Hak  35!        mon  law,  if  it  be  doubtful  whether  a  criminal,  who  at  his  trial 

is  in  appearance    a  lunatick,    be  fuch   in   truth  or  not,   it 

fhall  be  tried  by  an  inqueft  of  office,  to  be  returned  by  the 

(4)  ButtVit  tGt  relates  only  to  vagrant  lunaticks  who  are  Arolling  up  and  down  the  country,  and 
does  not  extend  to  perfons  of  rank  and  condition  in  the  world,  whofe  relations  can  take  care  of 
them  properly  by  applying  to  the  court  of  Chancery.    2  Ack.  52. 

{hcriff 
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AeriflFof  tbe  county  wherein  the  court  fits  ;  (5)  and  if  it  t>€ 
found  by  them  that  the  party  only  feigns  himklf  mad,  and  h^ 
fiill  refufe  to  anfwer,  be  fhall  be  dealt  with  as  one  that  fiands 
mute.  (6). 

(5)  Every  perfon  o/tbe  agtf  of  difcrctton  is  prefunted  of  fine  memory  until  the  contrary  ^^f^i^r^ 
which  may  tx  either  by  cheinrpedionof  thecourt,  i  Hale  53.  Tr.  p.  Paii  14.  O.  Bi  1783.  No. 
4«-^By  evidence  given  to  thejury,  who  are  charged  to  try  the  indictment.  3  Bac.  Ahti  Si.  i  Hale 
33*  35*  3^*  .  O.B.  1784.  No.  aSS. — Or,  being  a  coUateral  ilTue,  the  fafi  may  be  pleaded  and  re« 
plied  to  ere  tcmust  and  a  vrrxV^  awarded,  returnable  inftanterf  in  the  nature  of  aninquefl  v(  office* 
Foft.  46.  Kel.  13.  1  Lev.  61.  i  Sid.  71.  4  Comm.  Appen.  f-  3.  And  this  method,  in  cafea 
of  importanccy  doubt,  or  difficulty,  the  court  will,  in  prudence  and  difcretion,  adopt.  1  Hale  35* 
Siv.  CO.  56.     I  And.  154. 

(6;  By  12  Ceo.  3.  c.  20.  In  felony  and  piracy  the  judgment  (hall  be  the  fame,  c'n  ftindiag  mute^. 
as  If  the  prifoner  had  confeifed  the  indidment  or  appeal. 

S/4Sf.  5.     And  if  one  who  wants  difcretion  commit  a  trefpaft  *  R.  Abr.  54^. 
againft  the   perfon  or  poffefEon  of  another,  he  (hall  be  com-  ifcor^J"*  '^^* 
pelled  in  a  civil  adion  to  give  fattsfatSlion  for  the  damage.         Hob.  134I 

Co.  Lit.  247. 
%%^.     Plow.  364.    2  Inft.  284*    414.     Pop.     141.    BrownL   197.    Noy  129.    C.  Jac.467* 
J  Htle  15,  16.  20.    4  Comm.  22.    2  Comm.  2911 

&^.  6.     And  he  who  is  guilty  of  any  Crime  whatevei',  Crdm; ap. 
through  his  voluntary  drunkennefs,  fhall  be  puniflied  for  it  as  ^%^^\^^^^* 
much  as  if  he  had  been  fober.  Piuw.  19.* 

4  Comm.  x6«    8  St.  Tr.  285.    4  Co.  115.    Dalt.  c.  1481 

Si£f.  7.     Alfo  he,  who  incites  a  madman  to  do  a  murder  Keiy.  53. 
or  other  crime,  is  a  principal  offender,   and  as  much  punilh-  ^Hak^iiV*^* 
able  as  if  he  had  done  it  himfelf. 

SeG.  8.     And  if  it  appear  by  the  circumftances,  that  an  in-  ^'  ^^o'*  i«8» 
fent  under  the  age  of  difcretion  could  diftinguifh  between  good  J*2i\  gju  6e« 
and  evil,  as  if  one  of  the  age  of  nine  or  ten  years  kill  another,  12.  Ail*.  30. 
and  bide  the  body,  or  make  excufes,  or  hide  himfclf,  he  may  ^-  Cor.  6.  6t« 
be  convicted  and  condemned,  and  forfeit,  Uc.  as  much  as  if  s?K  c.']6* 
he  were  of  full  age.     Biit  in  fuch  a  cafe  the  judges  will  in  27. 
prudence  refpite  the  execution,  in  order  to  get  a  pardon  :  aiid  ^'^^jf^*'^^* 
it  is  faid,  that  if  an  infant  apparently  wanting  difcretion  be  j  Hale  434/ 
indited  and  found  guilty  of  felony,  the  juiliccs  thcmfelves  5^9>  570* 
may  difmifs  him  without  a  pardon,  i^c.  (7)  pl^^J^' }?' .   . 

Fof.  70. 

(7)  This  authority  to  difmifs  him  irufl  be  underftood  of  a  reprievp  tiefote  jndgmcnt,  or  that 
the  jury  6nd  the  prifoner  within  the  age  of  (even  years,  or  not  of  fufficient  difcretion  to  judge  be« 
tvecn  good  and  evU.     I  Hale  27. 

&/?.  9.     As  to  the  fecond  point,  vi%.  How  far  thofe  arc  V****  ^"*  5^- 
to  be  excufed'who  are  under  the  power  of  others  : — A  feme  ^^*'^^' '^/ ^*' 
covert  is  fo  much  favoured  in  refpeA  of  that  power  and  •au-  Sum.  65. 
ibority  which   her  hufband  haa  over  her,  that  fhe  (hall  not  4  Comm.  28. 

'  Kcly.  \\, 

iHife4|.  516.  ft  voL  32P*    B.  Cor.  t6. 108.    Pair.  /|4«  157.    0.  B.  1784.  p.  119.   'fihs 

B2  fuffer 


4  Of  the   persons   who  may  be  guilty  'Bk.t; 

fuffcr  any  puniflimcnt  for  committing  a  bare  theft  (8)  in  com- 
pany widi,  or  by  coercion  of,  her  hufoand. 

{%)  This  exemption  extend*  to  burglary.  Kcly  31.  F,  Cor.  199.  and  feemingly  to  robbrry,  as  an 
effiroce  of  a  nature  certainly  not  m9re  heinous.  The  reafon  of  this  rule  is  faid  to  be  "  becaufe  the 
•*  wife  cannot  know  what  property  her  hufband  may  claiip  in  the  goods  taken."  10  Mod.  63.  If 
this  be  the  true  principle,  the  cafes  of  robbery  and  burglaty  are  in  fome  me^fure^  diftinguifliabl* 
vpott  this  fabjeft;  for  in  burglary,  the  abfcncc  or  prefen^e  of  the  party  is  immaterial,  but  in  rob- 
bery, prefimce  is  an  unaroidable  and  eflential  ingredient  to  the  crime,  and  affords  to  the  wife  an 
oppottumty  of  judging  in  what/crf  0/ right  the  goods  are  taken.— f^</r,  infra.  (c&,  11. 

J  loftw  ToS.  Se^.  10.     Neither  (hall  (he  be  deemed  acceffary  to  a  felon/ 

i*Haie^       for  receiving  her  hufband,  who  has  been  guilty  of  it,   as  her 
hufband  (hall  be  for  receiving  her.   (9) 

(9]  Nor  a  ^ocipal,  though  the  huiband*s  offence  be  treaion,  for  (he  is  fuh  potefiatt  virif  and 
bound  to  receive  hJm.  Neidier  is  Ae  affeded  by  receiving,  jointly  with  her  hufband,  any  other 
offender,  i  Hale,  4S.  For  (he  cannot  be  admitted  as  a  witnefs  to  difcover  even  collaterally,  her 
huihand^a  guilt.    Brownl.  47.  DaJt,  540.     1  Hale  301.     O.  B.  J785.  p.  i«i. 

dUJT  f  ^'^  ^^^'  I  '•  But  if  (he  commit  a  theft  of  her  own  voluntary 
F.  Cor?t99«  *^»  or  l>y  the  bare  command  of  her  hufband,  or  be  guilty  of 
3^1*  trcafon,  mur<fcr,  or  robbery,  in  company  with,  or  by  coer- 

I  nide^'  'J^cion,  of  her  hufband,  (lo)  (he  is  punifhable  as  much  as  if  (he 
iCumm.  c  29!  were  fole. 

I.ucas  63. 

Kely  31*    S«  P.  C.  10.  19.  142.  4Comm.  29.    Fide  O.  B.  X7S5.  No.  3. 

(10)  Or  receive  Helen  goods  of  her  ownfcparate  a£(,  without  the  prWity  of  her  hufband,  or,  if 
he,  knowing  thereof,  leave  the  houfe  and  forfake  her  company ;  ihe  alone  ihail  be  guilty,  u 
acceffary.  %z  Afs.  40.  DaJt.  157.  for  the  coercion  which  isfuppofed  to  be  conveyed  by  the  command 
or  prefence  of  the  hutband  it  only  a  prefumpiion  of  law,  and  like  other  prefumptions  may  be 
repelled,  i  Hat^,  516.— In  treafon,  no  plea  of  coverture  (hall  eacufe  the  wife;  no  prefumptioa 
of  her  hufband*s  coercion  /hall  CKCeouate  h^r  guilt,  for  he  has  no  right  to  that  obedience  from  a 
wife,  which  be,  as  a  fubjed,  has  forgotten  to  pay.  In  murder  alfo  this  privilege  is  denied,  be- 
caufe the  offence  is  repugnant  to  the  laws  of  nature,  which  ihall  never  be  contravened  by  the  refmc- 
mena  of  civil  focicty.    4  Comm.  29. 

*K*^b'^^*  ^'^'   ^^'  ^'^^  ^  wife  may  be  indi£led  together  with  her 

I  sia.Vitli  hufband,  and  condemned  to  the  pillory  with  him  for  keeping  a 
Hob.  95.  bawdy-houfc ;  for  this  is   an  offence  as  to  the  government  of 

Salk«  384.        ihg  houfe,  in  which  the  wife  has  a  principal  (hare  ;  and   alfo 
fuch  an  offence  as  may  generally  be  prefumed  to  be  managed 
by  the  intrigues  of  her  fex. 
9C0.  ya,  g^^^  j^.  And  generally  a  feme   covert    fhall   anfwer  as 

I  Sii^ziJl*      much  as  if  fhe  were  fole,  for  any  offence,  not  capital,  againft 
Moor  Si3.        the  common   law,  or  flatute,  (and  if  it  be  of  fuch  a  nature 
Hob  **"^^^       that  it  pay  be  committed  by  her  alone,  without  the  concur- 
3Keb.  34*        rence  of  the  hufband)  fhe  may  be   punifhed  for  it  without 
the  hufband,  by  way  of  indidmenft,  which  being  a  proceed- 
ing grounded  merely  on  the  breach  of  the   law,  the  hufband 
Ihalji  not  be  included  in  it  for  an  offence  to  which  he  is  no  way 
privy.     And  if  a  woman  bring  a  malicious  appeal   for  the 
F.^«.  7 1!       death  of  her  hufband,  known  by  her  to  be  alive,  {he  may  be  * 
Jhimp,  loj.     imprifoned  for  the  falfe  appeal,  till  fhe  make  fine  to  the  king, 

and 
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and  the  hufband   fliali  go  at  large.    But  if  a  wife  incur  the  ^o^*  p*  17*  >>• 
forfeiture  of  a  penal  ftatute,  tlie  hufband  may  be  made  a  party  ^i^*'j^^' 
to  an  adion  or  information  for  the  fame,  (as  he  may  be  gene-  Noy,  103. 
rally  to  any  fuit  for  a  caufc  of  adion  given  by  bis  wife)  and  ^^^*  *5' 
Audi  be  liable  to  anfwer  what  (ball  be  recovered  thereon,  (xi)  233!^^'  ^^' 

(ix)  She  may  be  indited  tlone  for  a  riot.  Dalt.  447.  For  felling  gin  agjunft  the  InjuadloDi  of 
the  9  Geo.  a.  c  23.  Scr.  xi»9.  For  recufincy.  Scr.  xiio.  Hob.  96.  i  Sid.  410.  ix  Co* 
64.  bar.  25.  For  being  a  common  fcold,  cowimunis  r'uearrix*  6  Mo.  213.  239.  For 
aflault  and  battery.  Salk.  384.  For  foreftalling.  Sid.  410.  For  ufury.  Skin.  348.  For  bar- 
*ratry.  Bac  Ab.  280.  Con*  Roll.  39.  Poli.  243.  For  a  forcibly  entry.  Poft.  X47.  For  keeping 
a  gaming  hoiife.  10  Mod.  335.  Keeping  a  bawdyhoufe,  if  the  huflband  doe*  not  live  with  he»* 
X  Bac.    Abr.  294.     For  trefbafs  or  Hinder.  Keilw.   61.  R.  Abr.25X.     Leon.  122.     C.  Car*  jyin 

Se^.  14,     Neither  a  fon  nor  a  fervant  are   excufed   the  Sum.  66. 
commiffion  of  any  crime  whether  capital  or  not  capital,  by  the  p^[  l^ 
command  or  coercion  of  the  father  or  mafter.  i  Hale  44. 


THERE  are  other  exemptions  from  puniihment,  than  thofe  which  have  been  mendoned  la  thit 
cbap,.:r. — Firft,  By  ctfualty  and  misfortu.:e  ;  thui  if  in  the  execution  of  a  lawful  a^,  an  unintended 
dcA.h  or  maim  enfuc,  the  paity  ftands  excufed  from  all  guilt.  B.  Cor.  229.  22  AiT.  71* 
I  Hjie,  39.  Kel.  123.  4  C).  124.  4  Com.  27. — Secondly,  by  ignorance  or  miftake*,  aa 
when  a  man  intending  to  do  a  lawful  a^,  doc  s  that  which  is  unlawful.  Jonea«  15.  C.  Car.  53l« 
But  thismuft  bv'  an  ignorance,  or  miftake  infant,  and  not  in  law,  for  ignorattM  jur'n  quod  fvYfiff 
tenatir  jelre  wrff mem  excufau  Plow.  543.  1  Hu'e,  42.  4  Comm.  27.— Thirdly,  By  compumoa 
or  ncceHHty ;  as  mhere  the  aft  proceeds  from  tiie  lawful  coercion  of  another  \  or  arifes  from  ciicum* 
ftaocej  of  unavoidable  confhratnt ;  or  the  impulle  of  a  juft  and  well  grounded apprehenfion  of  death* 
I  Hale,  50  54*  Plow.  18.  3  InO.  10.  Br^c.  i6.  Reg.  88.  .N.  B.  X77.  1  Comm.' ijr* 
4  Comm.  30.  And  v.\  chcfe  circumlances  of  accident,  neceffity,  or  iafirmi*-y,  muft  be  fatisfa^- 
rily  proved  by  the  |>rifoner,  unlefs  they  arife  out  of  the  evidence  adduced  agaioft  him*  Fol  2^(« 
td.Rjy.  1493.     Str.  773*     |Ha]Cf34* 


CHAPTER    THE     SECOND. 
Of   HERESY. 

OFFENCES  confidercd  in  relation  to  the  perfons  4  Comm.  4x. 
againft  whom  they  are  committed,  are  either,— Firft,  Beccar.  c.  8. 
fuch  as  are  more  immediately  againft  God,  or.  Secondly,  fuch 
as  are  more  immediately  againft  man. — Offences  mere  im- 
mediately againft  God,  are  either  by  common  law  or  by 
ftatute.  Tho(e  at  common  law  are  either  capital  or  not 
capital.  The  capital  offences  of  this  nature  are  of  three 
kinds  :  Herefy.  Witchcraft.  Sodomy.— Concerning  Hercfy, 
I  fhall  confider,  i .  What  it  is.  2.  By  whom  it  is  cog- 
nizable.    J.  How  it  is  punilbable. 

^1 
Seif.  I.     As  to  the  firft  point,  it  feems,  that  among  pro-  4Comm. 44.  > 
teftantt,  herefy  is  taken  to  be  a  falfe  opinion,  repugnant  to  l.  258!—*^ 
fixne  point  of  dodrine  clearly  revealed  infcripture,  and  ei- .1  Hale  38* 
ther  abblutely  eflTential  to  the  Cbriliidn  /aitb,  or  at  Icaft  of  ^^^ 

^3  h&y 
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^c"'  ^*  *!«  ^'^'  ^'     ^"^  *^  '®  impoffiblc  to  fct  down  all  the  particular 

4^  ®'""*'  4^?  errors,  which  may  properly  be  called  heretical,  concerning 
which  there  are,  and  always  have  been  fo  many  intricate 
difputes.  However,  the  firft  of  Elizabeth,  which  ere<3ed  the 
high-commifTion-court,  having  retrained  the  fame  from 
adjudging  any  points  to  be  heretical,  which  have  not  been 
determined  to  be  fuch,  either  by  fcripture,  or  by  fome  one 
of  the  four  firft  general  councils,  or  by  fome  other  council, 
byexprefs  words  of  fcripture,  or  by  the  parliament,  with  the 
affent  of  the  convocation ;  it  has  been  fince  generally  holden, 

tiaft.  40*        that  thefe  rules  will  be  good  dire<5tions  to  eccleflaftical  courts 

Sum.  3.  in  relation  to  herefy, 

B.  Mcrcfy        •     Sf^.  3.     As  to  the  fecond  point,  v!z.  By  whom  herefy 
»V."Abr.  *26.  ?^  cognizable,  it  is  certain,  that  the  convocation  may  declare 
•what  opinions  are  heretical :  but  it  hath  been  queftioned  of 
late,  whether  they  have  power  at  this  day  to  convene  and 
convift  the  hcretick. 
T. V.B. 269.       g^^^  ^^     However  it    is   agreed,  that  every  bifhop  may 
i"Hilc?'39».      coBvidl  pcrfons  of  herefy  within  his  own  diocefe,  and  proceed 
Gib.40!.  410.  by  church-cenfures   againfl:   thofe  who    fhall  be  convi^led  ; 
11  Co.  ^6, 57,  jjy^  it  is  faid,  that  no  fpiritual  judge,  who  is  not  a  bifhop, 
3  Vnft.  40.        hath  this  power ;  and  it  has  been  queftioned,  whether  a  con- 
%  $t.  Tr.  27J.  virion  before  the  ordinary  were  a  fufticient  foundation  where- 
on to  ground  the   writ  di  haretico  comburendo^  as  it  is  agreed 
that  a  convidion  before  the  convocation  was. 

SeSi.  5.     By  24.  Hen,  8.  c.  9.  the  arch  bi^opof  either 

province  may  cite  any  perfon    before  him  for  herefy,  if  the 

immediate  ordinary  either  confent  thereto,  or  do  not  his  duty 

in  punifiiing  the  fame. 

«7H.  «.  14.  Se£i.  6.     But  it  is  certain,  that  a  man  cannot  be  proceeded 

lum.'i.  againft  at  the  common  law,  in  a  temporal  court,  merely  for 

Hob.  236.        herefy  ;    yet  if  in  maintenance  of  his  errors  he  fet  up  con- 

3^"^  39-         venticles  and  raife  factions,  which   may  tend  to  the  difturb- 

FinchfiiV      ?"^^  ^^  ^^^  publick  peace,  it  feemeth  that  he  may   in  this 

I  s.ik.  135.     refpc£l  be  fined  and  imprifoned,  upon  an  indidment,  C*fr.  at 

^e  common  law. 
'?ft*'^^^*         5^^.  7.     Alfo    a  temporal   judge   may    incidently    take 
|um.'4^*        knowledge  whether  a  tenet  be  heretical  or  not;  as  where  one 
X  Roll,  no:     was  comnf^itted  by  force  of  2  H.  4.  c.  5.  for  faying,  that  he 
%  Bulft.  309,     ^35  p^^  bound  by  the  law  of  God  to  pay  tithes  to  the  cu- 
rate ;  and  another  for  faying,  that  though  he  was  excomuni- 
cated  before  man,  yet  he  was  not  fo  before  God.     The  tem- 
poral  courts,  on  an  habeas  corpus  iiv  the   firft  cafe,  and  an 
"a&ion  of  falfe  ifnprifoninent  in  the  other,  adjudged  neither  of 
the   points  to   be   herefy  within  thatilatute^  for  the  king's 
courts  will  examine  all  things  which  are  ordained  by  ftatute. 
cCo.  5.  $0^.  B.     Alfo  in   a  quare  impedit^  if  the  bifhop  p]ead  that 

iAnia  19 f J  ^  bercfuiedihe  clerk  for  Heyefy,  it  feems  that  he  muft  fct  forth 
*''•'■  '    .  '.  the 
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the  particular  point,  that  it  may  appear  to  be  heretical,  to  the  >  I^n  i9?* 
court  wherein  the  aftion  is  brought,  which  having  conufancc  J  J^  ^^ 
of  the  original  caufe,  muft  by  confequence  have  a  power  as 
to  all  incidental  matters  neceflary  for  the  determination  of  it  ^ 
and,  without  knowing  the  very  point  alledged  againCl  the 
clerk,  will  not  be  able  to  give  dtre£lion$  concerning  it  to 
the  jury,  who  (if  the  party  be  dead)  are  to  try  the  truth  of 
the  allegation. 

Si^.  o.  But  if  a  man  be  proceeded  againft  as  an  heretick  5  Co.  tu 
in  the  ipiritual  court  pr9  falute  anima^  and  think  himfclf  ag-  *7  H.  S.  i4« 
grieved,  his  proper  remedy  fecms  to  be  to  bring  his  appeal  to 
a  higher  eccleiiaftical  court,  and  not  to  move  for  a  prohibition 
from  a  temporal  one,  which,  as  it  feems  to'  be  agreed, 
cannot  regularly  determine  or  difcufs  what  (hall  be  called 
herefy. 

Seff.  10.     As  to    the  third  point,   viz.    How  herefy  is  F.  N.  B.  269. 
punifhable,  there  is  no  doubt  but  that   at  common  law  one  | J^^'  ^3* 
convided  thereof,  and  refufing  to  abjure  it,  or  falling  into  Dr.  ik^'sc.l.|. 
it  again  after  he  had  abjured  it,  might  be  burnt  by  force  of  the  <^*  >9- 
writ,  de  hantuo  comburendo^    which  was    grantablc  out  of  ^"^'  ^' 
chancery  upon  a  certificate  of  fuch  conviction  ;  but  it  is  faid, 
that  he  forfeited   neither  lands  nor  goods,  becaufe  the  pro* 
ceedings  againft  him  were  only  froJaluU  anima. 

Seel.   1 1 .     But  at  this  day  the  iaid  writ  de  hareilco  combu" 
TifidQ  is  abo!i(hcd  by  29  Car.  2.  c.  9.     And  all  the  old  ftatutes 
which  give  a  power  to  arrcft  or  imprifon  perfons  for  herefy,  5^^.-^ 
or  introduced  any  forfeiture  on  that  account  are  repealed.  Giib.  353. 
Yet  by  the  comtnon  law,  an  obftinate  heretick  being  excom*  '*  ^^'  44^ 
municate  is  ftill  liable  to  be  imprilbned  by  force  of  the  writ, 
Je  excommunicato  capiendo^  till    he  makes  facisfa<flion    to  the  t  SaUc  293. 
church.     And  by   9  ic   10  W.  3.  c.  32.     "  If  any  perfon^*^  **•  3*4» 
^  having  been  educated  in,  or  having  made  profeffion  of  the 
**  Chriftian  religion  within  this  realm,    (hall   be  convi£led 
«•  in  any  of  the  courts  of  JVeJImtnfier^  or  at   the  affixes,  of 
«*  denying  any  one  of  the  perfons  in  the  holy  Trinity  to  be 
^  Qod,  or  of  maintaining  that  there  are  more  Gods  than  one, 
^  or  of  denying  the  truth  of  the  Chriftian  religion,  or  the 
^  'divine  audiority  of  the  holy  fcriptures,  he  fliall   for  the 
^  firft  offence  be  adjudged  uncapable  of  any  office  ;  and  for 
^  the  fecond,  fliall  be  difabled  to  fue  any  a&ion,  or  to  be 
*^  a  guardian,  executor  or  adminiftrator  \  or  to  take  by  any 
^  legacy  or  deed  of  gift,  or  to  bear  any  office  civil  or  mili- 
^  tary,  or  benefice  ecclefiaftical,   for  ever,    and  ft^ll  alfo3  J«««s«€.ti* 
^  fuffer    imprifonment    for   three    years,    without    bsul  or 
*^  mainprizei  from  tbf  time  of  fuch  convi^ion." 


^4  CHAi»»p 
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CHAPTER    THE    THIRD, 

Of   WITCHRAFT, 

S  lnft.44.  /^  F  ofFenders  of  this  nature  there  are  faid  to  be  three  kinds. 
Pait.  p.  513.  Vy  — Firft,  conjurers,  who  by  force  of  certain  magick  words 
5*4*  endeavour  to  raife  the  devil,  and  compel  him  to  execute  theU 

commands. — Secondly,  witches,  who  by  way  of  friendly  con- 
ference are  faid  to  bargain  with  an  evil  fpirit  to  do  what  they 
deftrcofhim, — Thirdly^  forcerers  or  charmers,  who  by  the 
ufe  of  certain  fuperflitious  forms  of  words,  or  by  means  of 
images,  or 'other  odd  reprefentations  of  perfons  or  things,  fefr* 
are  faid  to  produce  ftrange  efFeds  above  the  ordinary  courfe 
of  nature* 
5  Jnft.  44.  Se^.  2.     All  thefe  were  anciently  punifhed  in   the  fame 

SiiiDin*  6.*  ^*  manner  as  hereticks,  by  the  writ  de  haretico  comburendo  after 
S.  P.  C.  1%.  a  fentence  in  the  ecclefiaftical  court,  and  a  relapfe.  And  it 
C.Eiii.  571.    j3  fjyd  a]fQ^  that  they  might  be  condemned  to  the  pillory,  CsTr, 

upon  an  indi£tment  at  common  law. 
J  Hale  383.  Sgif^  J.     In  the  time  of  king  Edward  the  third,  one  taken 

V^CoxJ\iy    w*^*^  ^^^  ^^^^  ^"^  ^^^^  ^^  ^  ^^^  man,  and  a  book  of  forcery, 

was  brought  into  the  Icing's  bench ;    but  there  being  no  in- 

di£iment  agaiuft  him,  he  was  fworn  that  from  thenceforth  he 

would  not  be  a  forcerer,  and  then  delivered  from  prifon,  and 

%  Keb.  7T9.      the  head  was  burnt  at  his  charge :  but  this  method  feems  to 

be  obfolete  at  this  day. 
By  33  H-  c.  8.  ggff^  ^^  By  I.  Jac.  I.  €•  12.  (the  only  law  now  in  force 
ibreery"vcre  ag^inft  thcfe  offenders)  they  are  divided  into  two  degrees  j 
maiie  fe-  and  thofe  in  the  firil  degree,  and  their  acceflaries  before,  (hall 
tu/'v'!iBu't'  f"''^^'^  *s  felons  without  clergy.  Of  thcfe  there  are  the  four' 
accdfaVies  after  following  fpecies.  Firft^  Sucb  as  (hall  ufe  any  invocation  or 
were  ictitied,  coniuration  of  any  evil  fpirit :  and  fuch  feem  clearly  to  be 
1  Hale  7.  within  the  law,  tho'  no  fpirit  do  adually  appear.— &r5iii{r^ 

Sum.  6. 7.        Such  as  confult,  covenant  with,  entertain,  employ,  feed,  or 

4  ixm.  45.  con.  ,  .,  7.  .'  .  .    '  1    t_    /•  •! 

reward  any  evil  fpirit -to  anymtent:  and  thefe  are  agreed  to 

be  within  the  ftatute,  though  nothing  farther  be  done  upon 

iuch  confultation,  isfc. — Thirdly^  Such  as  take  up  any  dead 

perfon's  body,  or  any  part  thereof,  to  be  ufed  in  any  manner 

of  witchcraft :  and  thefe  are  alfo  clearly  within  the  ftatute^ 

.  1  Joa.  J43«       though  they   do  not  actually  fo  ufe  xu^^Fourihiyj  Such  as 

^.  exercife   any  witchcraft,   inchantment,   charm»   or  forcery^ 

vvjiereby  any  perfon  (hall  be  killed,   deftroyed,    confumed, 

or  lamed  in  bis  or  her  body,  or^any  part  thereof.     But  none 

are  within  this  branch  who  do  not  a£hially  effe^  fuch  mifr 

0.'     .  ■         -        ^ea. 


Ch-^  Of    SODOMY;  , 

SiSi.  5.  Thofe  in  the  fccond  degree  fliall  for  the  firft  offence 
fuficr  a  year's  imprifonment,  and  the  pillory ;  and  for  the  fe- 
cond,  as  felons  without  clergy.     And  thcfc,  by  the  manifcft 
purport  of  the  words  of  the  a<^,  which  is  very  obfcurely  pen- 
ned,   feem  to  be  divided   into  the   two   following   fpecies  t 
Firft^  Such  as  take  upon  them  by  witchcraft,  inchantment,  laMod,  556. 
charm  or  forcery  tb  tell  where   treafure  is   to  be  found,  or 
where  things  loft  orftolenmay  be  found,  or  to  do  any  thing  ^y^-C^^^ 
to  the  intent   to  provoke  any  perfon   to  unlawful  love,  or  toe.  n. 
hurt  or  deftroy  any  perfon  in  his  or  her  body,  though  the 
faoie  be  not  effected.  Secondly^  Such  as  fhall  ufe  any  witchcraft, 
&c.  whereby  any  cattle  or  goods  of  any  perfon  (hall  be   de-  Sum.  S. 
ftroyed,  wafted    or  impaired :    but  thofe,   who    takfe  upon  ^  ^"^'  4^* 
them  to  do  this,  are  not  within  the  ^&  unlefs  they  adually 
doit. 

t  But  this  ftatute  of  James  is  repealed  by  9  Geo.  2.  c.  5. 
which  enails,  ^'  That  no  proceeding  ftiall  be  had  againft  any 
^^  perfon  for  witchcraft,  forcery,  inchantment  or  conjuratiooi 
^  or  for  charging  another  with  fuch  crimes  ;  and  that  who- 
^  ever  fliall  prietend  to  exercife  thofe  ads,  or  (hall  undertake 
•*  to  tell  fortunes,  or  pretend  by  crafty  fcience  to  difcovcr 
^  fiolen  goods,  fliall  be  imprifoned  for  one  year,  ftand  four 
^  times  in  the  pillory,  and  And  fureties  as  the  court  (hall 
"  think  fit.'*  Alfo  by  17  Geo.  2.  c.  5.  «  All  jugglers, 
"  fortune  tellers,  gypfies  pretending  phyfiognomy,  palmiftry, 
^  or  the  like  crafty  fcience,  ftiall  be  deemed  rogues  and  va« 
^  gabonds,  and  fuffer  as  the  z&.  directs." 


CHAPTERTHE    FOURTH. 
OpSODOMY. 

Horrendum  ilhid  peccatumH! 

ALL  unnatural  carnal  copulations,  Vhether  with  man  omca.  36, 37. 
beaft,  feem  to  coflcte  under  the  notion  offodomy,  which  ^/^*^v'v 
was  felony  by  the  antient  common  law,  and    puniflied,  ac-  Fortifc.  91'. 
cording  to  jbme  authors,  'with  burning  ;  according  to  others,  4  Bac.  Ab.  569. 
with  burying  alJVe  :*  but  at  this  day  by  force  of  25  H.  8.  c.  6. 
&  5  Eliz.  17.  is  puniflied  in  the  fame  manner  as  other  felonies, 
which  are  excluded  from  clergy.  ( i ) . 

(0  According  to  Britton  b.  6.  c.  9.  thefe  unmrural  •ffeaders  wete  on  conviAlon  committed  to 
^sftames.  Fleu  b.  6.  c.  3^.  buries  them  alive  within  the  earth,  and  the  Mirrourc.  l.  f.  14* 
€oofi|ni  them,  with  juft  indications  to  (hameful  and  eternal  oblivion. 

Se^,  1.  'In  every  indidment  for  this  offence,  there  muft  be  '»  Co.  36,  37. 
the  words  rem  habuit  vemream^  l£  carnaliur  cognovit  \  and  q^^^^'h^^  6x%. 

•  e    i*       ^  ^1^*     Sfd  5*id« 

^m/^^  />A^Vca/^//J/.    HoUis'f  cMfe,  it  Lincoln,  1781.    Prcnlice'i  cafe,  AdtauiX- 

confequently 
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confequcntly  fome  kind  of  penetration,  and  alfo  of  cmiffion, 
muft  be  proved  j  but  any  the  leaft  degree  is  fufficient,  and 
cmifTion  is  prima  fade  an  evidence  of  penetration. 

tBy  the  22  Geo.  2.  c  33.  f.  19.  "If  any  perfon  in  his 
**  Majefty's  fleet  commits  this  crime,  their  aiders  or  abbct- 
•'  tors,  they  (hall  fufFcr  death  by  court  martial." 


CHAPTER    THE    FIFTH. 

Of  offences  against  GOD  not  CAPITAL 
AT   COMMON    LAW. 

3Bac.Ab.38.  y^FFENCES  more  immediately  againft  God  not  ca- 
KJ  pital  arc  either  by  the  common  law  or  ftatute*  Tbofc 
by  the  common  law  are, 

3Keb.'6o7.  Si£i,  I.  All  blafphemies  againft  God,  as  denying  his  being 

*  st».  834.       or  providence,    and    all  contumelious   reproaches  of  Jefus 

4Comin.S9.       Chr\a 

1  BUck.  395.     ^nrilt. 

VI  Mod.  141.  Si^.  2.  All  profane  fcoffing  at  the  holy  fcripture,  or  ex* 
Str.  416. 7S8.    pofing  any  part  thereof  to  contempt  or  ridicule. 

I  Bar.  K.  B.  ao.  x  Burn.  225.  4  Comm.  41.     3  Burn  £.  L.  loi.    Fitsg.  65. 

I  St.  Tr.8(».  Se^.  3.  Impoftors  in  religion,  as  falfely  pretending  to  ex- 
'  I:**L'^  traordinary  commiffions  from  God,  and  terrifying  or  abufing 
'    *         '     the  people  with  falfe  denunciations  of  judgments,  i^c. 

Can.  109.  Se^.  4.  All  open  lewdnefs  grofsly  fcandalous,  fuch  as  was 

Dalt,  114.  that  of  thofe  perfons,  who  cxpofed  themfelves  naked  to  the 
X  Harvr.  xV».     People  in  a  balcony  in  Covent- garden  with  moft  abominable 

circumftances. 
X  Yen.  993.  Se£f.  5.  Offences  of  this  nature,  becaufe  they  tend  to  fub- 

iKeb.|2i.  vert  all  religion. or  morality,  which  arc  the  foundation  of  go- 
1  Si'd.*%'8.  vernment,  are  punifliable  by  the  temporal  judges  with  fine  and 
ScobeU  12 X.  imprifonment,  and  alfo  fuch  corporal  infamous  punifiiment  as 
sfr^"""6^*^^*^^  the  court  in  difcretion  (hall  feem  meet,  according  to  the 
78«.  ^^  '         hcinoulhefs  of  the  crime, 

Ld.  Ray.  451. 

Si^.  6.  Seditious  words  in  derogation  of  the  eftablifhed  re- 
ligion are  indictable,  as  tending  to  a  breach  of  the  peace  ;  as 
cfla^ A4.*2»x.  ^^^^*  y^"""  religion  is   a  new  religion,  and  preaching  is  but 
*  prattling,  and  prayer  once  a  day  is  more  edifying. 


CK^?TER 


It 


CHAPTER  THE    SIXTH. 
Ot  OFFENCES,  against  RELIGION. 


OFFENCES,  by  ftatute,  not  capital,  more  immediately  4Coinm.6j. 
^  agatnft  God,  are  either  fuch  as  are  againft  religion  in 
general;  or  againft  the  eftablKhed   church. 

Thofe  againft  Religion   in   Genieral,  are   of  feveral 
kinds. 

Se^.  I.    Firft   profanation  of  the   Lord's  Day. — By  27  Walton  c 4^. 
Hen.  6.  c.  5.  **  all  manner  of  fairs  and  markets  upon  fealt  ^'^^^  *^^- 
*^  days,  or   on  Sundays^    (the  four  Sundays  in   harveft   ex- 
*'  cepted,)  (ball  clearly  ceafe,  on  pain  of  forfeiting  the  goods 
**  expofed  to  falc-"     By  i  Car.  i.  c.   i.  "  there  IhaJl  be  no 
**  meetings,  aflemblies,  or  concourfe  of  people  out  of  their 
**  own  parifiies  on  the  Lord's  day. — Nor  any  bear-beating, 
^  buU-baiting,  interludes,  common  plays,  or  other  unlawful 
*'  exercifes  and  paftimes  ufed  byany  perfon  or  perfons  with- 
*•  10  their  own  parilbes,  («)  on  pain  of  forfeiting  3/.  t^^j^d,  {a)  Thyi  ad 
^*  to  the   poor   for   every  oflFence,   on   convi£lion,  before  a  i(^Fii«<)iy  aUowi 
"  magiftrate,    on    view,     confcflion,    or  the    oath   of  one  cre^;^^,"' th 
**  witnefs,  **  to  be  levied  by  diftrcfs,  or,  in  default,  to  be  fct  in  thcTeVpIaivi 
"  three  hours  in  the  flocks."  By  3  Car.  i.  c.  a-  "no  pack-  py!^e«> after 
"  horfe,  waggon,  cart,  wain,  nor  any  drover  with  cattle,  (hall  over"/i*co**  ^* 
"  travel  on  the  faid  day  on  pstin  of  twenty  (hillings.— Nor  (hall  63. '       °"**^ 
*•  any  butcher  ib)  kill,  or  fell  any  viduals  upon  the  faid  day  ,,.  ^. 

on  pain  of  6  J.    8  d.  offence  »t  com. 

roon  law,  the 
indidmeat  tberefbfc  muft  conclude  contra  farmamfiatutu    Strange  yci.    But  at  fcilioiu  it  U  ufutl 
to  'uhUd  for  the  aiufancc  in  keeping  opea  (hop.  C.  C.  C.  37«« 

t  SiSf.  1.  By  29  Car.  a.  c.  7,  **  no  tradefman,  labourer,  or 
"  other  perfon,  above  the  age  of  14  years,  (hail  excreife  any     • 
**  wordly  bufinefs,  labour,  or  work  of  their  ordinary  callings 
•*  00  the  Lord's  day,  (Works  of  neceflity  [c)  and  charity  only  (')  Thertf^  t 
"excepted)  on  pain  of  forfeiting  51.     And  no  perfon  (hall  ^'aua^or**" 
*  piiblickly   cry,    (hew  forth,  or    expofe  to    fale   {d)    any  dinner  for  hit 
••  wares,  merchandizes,  fruit,  herbs,  goods  or  chattels  what-  "»ftomers,  % 
"  fetver,  upon  the  Lord's   day  on  pain  of  forfeiture.     And  *  "J^^Ja/to  "* 
''by  Par.    2.    no    drover,  horfe  courfer,   waggon,  butcher,  pu<iding»,  pies 
"kiggler,  or  their  (i^rvants,  (hall  travel  or  come  to  his  inn  or  ,ofi^',*"'{4^J| 

1x4.   Cowpcr 
^B^    Bat  dbe  offender  cannot  be  conTiAed  more  than  once  for  any  number  of  wBt%  on  the  fame 
^  Cicppf  V.  Durdcn*  Tr.n.  17  Geo.  3.     {d)  By  x  Jac.  i.e.  22.  no  fhoe-oukec  ihaUezpvie 
H  nfe  Mv  Aoc<»  &€•  tftt  P«>o  of  3 1«  4  d.   a  pair. 

.  /  B  6  "lodging 

n   /'- 


k^ 
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**  lodging  on  pain  of  20  s.     Nor  (hall  any  perfon  ufe,  employ^ 

*'  or  travel  with  any  boat,  wherry,  lighter,  or  barge,  without 

Raymond  256.  »<  permiflion  from  a  jufticc,  on  pain  of  51.    And  if  any  perfon 

I  lltTejt^'  **  which    fhal!   travel,    be    then    robbed,  no  hundred  (haU  be 

J  Modern  56.     **  charged.  And  no  perfon  upon  the  Lord's  day  (hall  fcrve  any 

^b'  ^Abr^°**  *'  ^^^^1  procefs,  &c.  (except  in  cafes  of  treafon  or  felony,)  but 

Term'  Rcpom",  "  the  fame  (hall  be  void  and  the  offender  liable  in  damages." 

i6y  By  13  Geo.  3.    c.    80.    "no  perfon  (ball  on  a  Sunday  or  on 

"  Chriftmas  day,  kill  any  game,  or  ufc  any  gun,  dog,  net,  or 

"  engine  for  that  purpofe,  on  pain  from  io7.  to  20/.  for  the 

*' firft  offence  ;  from  20/.  to  30/.  for  the  fecond  ;  and  being 

This  fuifam      "  comnitted  for  the  third  ofFence  till  the  feffions, unlefs  he  give 

penalty  muft  be  *«  bail."     By  2 1  Geo,   3.  c.  4,  "  every  place  of  publick  en- 

Ax^  wccLr   "*  **  tertainmcnt  or  debating,  opened  upon  any  part  of  the  Lord's 

"  day,  to  which  admittance  (ball  be  had  for  money  or  tickets,  or 

*<  by  charging  an  extraordinary  price  for  refre(hments,&c.  fball 

"  be  deemed  a  diforderly  place,  and  the  vifible  keeper  (halt  for- 

•*  feit   200/.  the  chairman^  lOo/.  the  perfon  coUefling  the 

•*  money  or  tickets,  50/." 

Se£f.  3.  But  by  10  &  II  W.  3.  c.  24.  •^Mackrell  are  per- 
"  mitted  to  be  fold  both  before  and  after  divine  fervice,  on 
"  Sundays/*  And  fifli  carriages  (by  2  Geo.  3.  c.  15.)  (hall  be 
allowed  to  pafs  whether  laden,  or  returning  empty.  By  x  i  & 
Appmntcd  by^^^  12  W.  3.  c.  21.  "Forty  watermen  may  ply  on  the  Thames. 
Company."*"  *  **  And  hackney  coachmen  and  chairmen  are  permitted  by  9 
Ann.  c.  23.  to  work  within  the  bills  of  mortality/'  By  29 
Car.  I.  c.  7.  *^  meat  may  be  drefied  and  fold  in  inns,  cook- 
er (hops,  or  vi£hiaIling-houfes."  "  And  milk  may  be  cried  and 
<<  fold,  on  the  Lord's  day,  before  9  in  the  morning,  and  after 
•^  4  in  the  afternoon." 

SeSJ.  4.    Secondly,  Prophane  curfmg  and  fwearing.     By  19 
Geo.  2.  c.  21.  **  if  any  perfon  (hall  profanely  curfe  or  fwear, 
•*  and  be  convifted  on   oath  of  one  witnefs,  or  by  confeflion, 
8  ModCTn  59.     **  or  ''y  ^^c  hearing  of  one  magiftrate,  he  fliall  forfeit,  firft, 
Seif.  Caf,  356.  <«  Every  day-labourer, common  foldier,(aiIor,  or  feaman,  ix.— * 
Stycr  304.^      *«2dly.  Every   other   perfon  under  the   degree  of  a  gentle- 
6oM86t%99.  "man,  2  x.— 3dly,  Every  perfon  of,  or  above  the  degree  of  a 
Bur. X50, 1036,  «(  gentleman,  5/.    On  a  fecond  conviction    double*,  and  for 
Raym.  ^368,      "  ^^^^^y  Other,  treble  the  fum  firft  forfeited,  for  the  benefit  of 
1376/1387/      *^  the  poor;   or  being  a  labourer  or  gentleman,  confined  to 
io  Modern »i 3.  cc  hard    labour    for    iq    days,    or  being  a  common  foldier^ 
1  Bura  401.       ^^  ^^  ^^.j^^    .^  employ^    fet  in  the    flocks  for  one  hour,  for 
"  every  fiilgle  offence,   and  two  hours  for  any  greater  num- 
*<  ber  at  the    fame  time."     The  confiable   to    make   infor- 
mation if  the  offender  be   known  to  him  j  if  unknown  he 
wfoniitirin.  18  required  to  Carry  him  before  a  juflice.  {a)  The  profecution 

tf  rely  optional. 

4  Bmb  299*    N.  B*  This  adl  dl«£ts  tht  fonn  oi  the  conTldion.    Vide  B«rn*s  Juft*  40X« 

4  muft 
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miift  be  widiin.  eight  days.  The  aS  to  be  read  in  all  churches 
after  every  quarter  day.  The  magiftrate  neglecting  hit 
doty  forfeits  five  pounds  ;  the  conftable  forty  ihiilings,  &c. 
And  by  22  Geo.  2.  c.  33.  This  ofience  committed  in  his 
Majefty*s  fleet,  noay  be  punilhed  at  the  difoFetion  of  a  court 
nurtial.  ^  ^^^  ^^ 

Se£f.  5.  Thirdly,  Drunkennefs,  for  which  by  4  Jac.  i.  c.  5.  1  Burn '40. 
all  perfons  wbatfoever  forfeit  five  (hillings  to  the  poor :  and  ^  J>^  >-  ^'  9* 


for  which  feamen  may  by  22  Geo.  2.   c.  33.   be  punilhed  by  j/jac/j 
fine,  &c.  as  the  court  martial  ihall  think  fit;.  iCar.'x. 


I.  c. 

C4* 


Se^*  6.  Fourthly,  Reviling  the  facrament  of  the  Lord's  4  Comm.  50. 
{ujfpcT  with  contemptuous  words,  &c.  for  which  by  i  £dw. 
6.  f.  I.  which  was  repealed  by  i  Mary  c.  2.  and  revived  by 
I  ElJK.  c.  I.  the  ofFender  (hall  be  imprifoned,  fined,  and  ran- 
fomed. 

t  By  3  Jac.  J.  c.  21.  "  Whoever(hall  ufe  the  name  of  the 
^  holy  Trinity  profanely  or  jeftingly,  in  any  ftage  play,  in- 
**  terlude,  or  (hew  (hall  be  liable  to  a  qui  tarn  penalty  of  ten 
«  pounds."  By  i  Will.  3.  c.^8.  f.  17.  **  Whoever  (hall  deny 
^  in  bis  preaching  or  writing,  the  doQrine  of  the  blefTed  Trinity 
^  ihall  loofe  all  benefit  of  the  a£t  for  granting  toleration,  &c.'' 

Ssff.  7.  I  (hall  not  mention  the  offences  againft  2  &f  3  ^  Bum.  1S5, 
£dw.  6.  c.  19.  &  5  Eliz.  c.  5.  relating  to  fads  and  Hfh-  i86. 
days,  becaufe  it  is  exprefsly  declared,  that  thofe  ftatutes  are 
enaded  merely  on  a. political  account,  and  it  is  made  penal  to 
afirm  that  any  eating  of  fi(h,  or  forbearing  of  fle(h  mentioned 
therein^  ia  oecefTary  to  (alvationy  or  that  it  is  the  fervice  of 
God. 


CHAPTER    THE    SEVENTH. 

Of   offences   against   thb    COMMON 
PRAYER. 

OFFENCES  againft  the  cft'abli(hed  church  are,  Firft, 
Such  as  concern  a!l  perfons  in  general ;  Secondly,  Such 
as  more  immediately  relate  to  thofe  of  the  PopUh  religion  ; 
Thirdly,  Such  as  more  immediately  regard  Protcftant  diflen- 
tcrt,-«-Tbofe  which  concern  all  perfons  in  general  are,  Fird, 
Againft  the  Common  Prayer.  Secondly,  In  accepting  or 
iuiidiog  an  office  without  due  conformity  to  the  church. 
Thirdly,  In  teaching  fchool  without  conforming  to  the  church. 
Foitftbly,  In  not  coming  to  church. 

&fll»  t.  And  firft  of  offences  againft  the  Common  Prayer.  As  ^  camm.  s©    ' 
l^whidlk  it  tt>  be  obferved;That  by  2  &  3  £du\  6.  c  1 .  &  6  1  Lev.  195. 
Vim^ai,  M.  which  were  repealed  by  i  Mary  2.  c.  2.  and  reviv-  ^*r^'  5»  ^»  I* 
r*Sii^mke.a.  the  Common  Prayer  Book,  was  firft  eft  aWilhcd  ^  BumlV.U 
^  under  t»^« 
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under  fevere  penalties,  but  the  fame  penalties  being  repeated 
and  enlarged  by  i  £liz.  c.  2.  and  13  and  14  Car.  2.V.  4*  which 
enadh  the  ufe  of  the  fame  common  prayer  with  fome  altera- 
tions, thofe  ftatutes  of  Edward  the  fixth,  feem,  at  this  day, 
to  be  of  little  ufe. 

Se^.  2.     By  I  Eliz.  c.  2.  f.  4,  5,  6.     '*  If  any  parfon, 

**  vicar  or  other  whatfoever  minifter,  that  ought  to  fay  the 

**  faid  Common  Prayer,   bfc.  (hall  refufeto  ufe    it  in  fuch 

*'  church,  i^c.  or  other  place  where  he  ihould  ufe  to  miniiler 

^'  the  fame,  or  wilfully  or  obftinately  ftanding  in  the   fame, 

Iia"e*V^^  "*"  *'  "^^  *"y  other  form,  or  fpeak  any  thing  in  derogation  of  the 

3  Mod.  78.       *'  ^^i^  book,  or  any  thing  therein  contained,  he  forfeits  for 

^^  the  iirft  offence  one  year's  profit  of  all  his  fpirkual  promo* 

.    ^*  tions,  and  (hall  fufFer  fix  months  imprifonment  j  and  for 

**  the  fecond  offence  (hall  be  deprived,  tf^." 

Se£f.  3.  In  the  conftrudion  of  this  aft  it  has  been  refolved, 

Firft,  that  under  the  words, "  Parfon,  vicar,  or  other  whatfoever 

<^  minifter,    that  ought    or  (hould  fay.  the  faid  Common 

Dyer  103.        "  Prayer,  &c.**  thofe  clergymqn  who  have  no  cure  are   in- 

t  Leo.  295.      eluded,  as  much  as  thofe  who  have  one,  and   that  they  are 

punifhable  for  ufmg  any  other  form,  (5fc.  inafmuch  as  by  their. 

ordination  they  are  obliged  to  officiate  in  the  offices  of  the 

church,  ^c.  and  it  is  faid  that  they  are  fufficiently  (hewn  to 

be  in  holy  orders  by  the  word  clericus  in  an  indidment. 

Gib.  268.  Se£i.  4.  Secondly,  that  this  ftatute   being  not  only   in  the 

5  Co.  Cawdry't  jjgjf  n^j^j-jyg^  (^^   j^jf^  cxprefsly  faving  the  jurifdi&ion  of  ec- 

Pop!s9'  *       clefiaftical   courts,  does  not  reflrain  them  from  proceeding 

%  Ks  Abr.  ai2.  againft  thefe  offenders  in  their  own  methods,  as  difturbers  of 

the  unity  and  peace  of  the  church  ;  and  confequently  that 

fuch  perfons  may  be  deprived  by  the  faid  court  according  to 

the  courfe  of  the  fpiritual  law,   for  the  firft  offence. 

Se^.  5.     Alfo  it  is  further  enaScd,  by  1  Eliz.  c.  2.  f.  9. 

**  That  if  any  pcrfon  (hall  in   plays,  fongs,  or  other  open 

''  words,    fpeak   any   thing    in    derogation,    depraving    or 

ride  7  &  8  Sec-  u  defpifiDg  of  the  faid  book,  fcfr.     Or  by  open  faft  compel. 

The  13&T4         <^^  otherwife  procure   or  mamtam  any  mmilrer  to  fay  any 

Car.  2.  c.  4.    <«  Common  Prayer  openly,  fcfr.  in  other  form  :  or  (hall  by 

Yau^^^.     "  *"y  ^^^^^  '^^^  means  let  any  minifter  to  fay  the  faid   Com- 

mnd22Geo.'2.  *'  cnon  Prayer,  {^Tr.  be  (hall  forfeit  one  hundred  marks  for  the 

^n  —         "  firft  offence,  and  four  hundred  for  the  fecond,  ^c.  (which  if 

a  Shower  53.     44  j^^  ^^^  ^^^  within  fix  weeks  after  conviction,  he  (hall  fuffir 

**  fix  months  imprifonment  for  the  firft  offence,  and  twelve 

*^  for  the  (econd)  and  for  the  third  offence  (hall  forfeit  all  his 

<(  goods  and  chancls,  and  (hall  fuffer  imprifonment  for  life.'' 

Se£I*  6.     It  has  been  made  a  queftion  in   the  conftru£tion 

Pst%9fii,  231.  of  this  claufe,  whether  if  the  party  die  within  fix  weeks,  the 

faid  forfeiture  be  not  difcharged,  finceby  the  ad  of  God  the 

ele£tion  of  paying  it,  or  fuffering  imprifonment  in  lien  of  it, 

ia  taken  away. 


«c 


CHAPTER    THE    EIGHTH. 

OfOFFENCES  in  accepting  or  hold- 
ing AN  OFFICE  WITHOUT  dueCON- 
FORMITY    TO  THE    CHURCH. 

OFFENCES  in  accepting  or  holding  an  office,  with- 
out  due  conformity  to  the  church,  are  of  two  kinds. 
Firft,  in  not  receiving  the  facrament  both  before  andafter  ^Comm.  57. 
die  acceptance  of  an  office.  Secondly,  in  going  to  any 
other  place  for  religious  worihip,  than  church  during  the 
the  continuance  in  an  office. 

Se3.  I.     As  to  the  firft  ofthefe  offences,  it  is  ena£ted  by 
13  Car,  2.  ft*  2.  c.  I.  f.  10.  12.     "  That  no  pcrfon  (hall 

be  placed,  eleAed  or  chofen,  to  any  office  or  place   of 
"  mayor,  alderman,  recorder,  bailifF,  town-clerk,  common- 
*•  council-man,  or  other  office  of  magiftracy,  place  of  truft, 
•*  or  other  employment  relating  to  the  government  of  any 
*^  city,  corporation,  borough,  cinque  port  or  other  port  town, 
•*  who  fhaii  not  have   received  the  facrament,  according  to  »  Vea*.  847- 
^'  the  rights  of  the  church   of  England,   within    one  year 
^  next  before  (lich  eledion ;  and  that  every  perfon,  fo  placed 
**  or  eleded,  fliall  take  the  oaths  of  allegiance  and  fuprcmacy, 
^  at  the  (ame  time  when  the  oath  for  the  due  execution  of 
^  the  (aid  office,  ^c,  (hall  be  adminiftred ;  and  that  the  faid 
^  oaths  (hall  be  adminiftred  and  tendered  by  thofe  who  admi- 
^  nifter  the  oath  of  office,  and  in  default  of  fuch,  by  two 
"  juftices  of  the  peace   of  the   corporation,  i^c.'*   Which  Salk.  ^2%* 
nudccs  it  neceflary  in  a  return  to  a  mandamus,  fetting  forth 
that  the  party  did  not  take  the  oaths  before  the  mayor,  isfc. 
to  add,  that  he   did.  not  take  them  before   two  juftices   of 
peace,  Wr.     And  it  is  further  enadled,   **  That  on  default  5  ^^^  3' ^« 
^  hereof,  every  fuch  eleSion,  placing  and   choice  (hall  be  lJj!^iJ^l'^^rtt 
^  void."     And  it  hath  been  adjudged  to  be  no  excufe,  that  249. 
die  oaths  were  not  tendered. 

t  But  now  by  5  Geo.  i.  c.  6.  for  eftabli(hing  the  peace  and 
quiet  of  corporations,  it  is  enabled,  *^  That  all  perfons  re- 
**  aoired  to  take  the  faid  oath,  or  fubfcribe  the  faid  declaration, 
^  mall  be  confirmed  in  their  refpe£live  offices,  and  be  free  from 
^  aU  incapacities  and  penalties  ;  and  none  of  their  ^As  (hall 
^  be  queftioned,  notwithftanding  their  omiflion  to  take  the 
*  oath,  or  fubfcribe  the  faid  declaration. — And  that  fo  much 
'  of  the  (aid  aA  as  requires  the  taking  or  fubfcribing  the 
^  bnt  if  repealed."     And  it  is  further  cnaaed,  «  That  ^11  ^     '    ' 

^Mfali  Ml  the  a&ual  poflfeffion  of  any  office  that  were  re- 
i'JlthA^  tlic  above  i&,  to  take  the  facrament  within  one 

"  year 


i6  Of    OFFENCES    IN    accepting     Bk.i* 

**  year  next  before  their  elcftion  into  fuch  office  (hall  be  con- 
^<  firmed  in  their  refpe^live  offices,  and  be  difcharged  of  all 
^<  incapacities,  and  none  of  their  ads  fhall  be  queftioned, 
^'  notwitbftanding  their  omiffion  to  take  the  facrament  as 
'^  aforefaid,  nor  fliall  they  be  removed  by  the  corporation,  or 
<^  otherwife  profecuted  for  or  by  reafon  of  fuch  omiffion,  un- 
^'  leTs  fuch  perfon  be  fo  removed,  or  fuch  profccution  com- 
^<  menced  within  fix  months  after  the  eleAion"    ( i ) 

r  j)  If  neither  of  thefe  erenti  have  happened  within  the  time  limited,  the  eledion  becomet 
abfolute  and  unavoidable,  i  BUck  229.  Burr.  loig.  Cowp.  539.  540.  for  the  ftatute operated ' 
39  a  prote^on  to  the  poiTeiiion  and  not  as  a  bar  to  the  remedy,     ^ide  infra  N.  (2) 

Ch.  24.  f.  7.  t  However  by  i  Geo.  i.  ft.  2.  f.  13.  amended  by  2  Geo.  a# 
c.  31  and  9  Geo.  2.  c,  26.  "  All  perfons  who  bear  any  office^ 
^<  civil  or  military,  l^c,  (hall  take  the  oaths,  therein  recited,  of 
{a\  As  recited  "  allegiance  and  fupremacy  {a) ;  and  the  oath  of  abjuration  (*). 
6  Geo.  3.  c.  53.  u  AifQ  all  perfons  who  were  before,  (hall  ftill  continue,  oblig- 
i^wC &Mrc.  "  ^^  ^^  receive  the  facrament.  And  fubfcribe the  declaration 
I.  f.*4-  8.  "  againft  tranfubdantiation  (f ).  And  by  11  Geo.  x.  c.  4.  f.  4. 
(0  As  recited  <*  mayors,  bailiffs,  or  other  chief  officers  of  corporations, 
25  Car.  2.  c,  a. «  glcdled  pufuant  to  the  direftions  of  that  ftatute,  fliall  take 
J  ^urr,i92.  **  ^^^  oaths,  by  law  required,  at  the  time  of  their  admiffion 
306.  *      *      *^  into  fuch  office,  before  fuch  officer  as  (hall  prefide  at  fuch 

4  Burr.  2132.    "  Cleaioil." 

3  Burn  257.  SiSi.  2.     Alfo  it  IS  enaded  by  25  Car.  2.  c.  2.  ^'  That  aU 

4  Mod.  233.  <«  offices,  civil  and  miliury,  except  thofe  of  inheritance, 
f.?v*p"ft-^*  *'  "  appointing  fufficient  deputies,  and  all  who  have  any  fee,  £^r. 
ch.  24.  f.  '7.      **  by  patent  from    the  king,  except  fuch  as  (hall  be  granted 

<'  for  valuable  confideration  for  life  or  years,  and  not  relate 
^*  to  any  office  or  place  of  truft,  and  aUb  all  who  have  any 
^<  place  of  truft,  or  any  employment  in  the  king's  houihold, 
*'  (hall  take  the  oaths  of  allegiance  and  fupremacy,  and  teft, 

(2)  For  various  dccifion^  upon  the  corporation  and  teft  a£b,  as  they  refpe^  the  coadud  of  protiefHnt 
difTcntrrs  -vide  the  King  v.  Read,  a  Mod.  299.  Mayor  of  Guilford  v.  Clark  2  Ventris  24^8.  The 
King  V.  Lai  wood,  §lcln.  574.  4  Mod.  269.  SulJc  167.  Cjrth.  306.  and  the  King  ▼.  Grofvenorf 
Str.  1193*  But  ill  the  cafe  of  Harrifon,  Chamberlain  of  London  v.  Evaos  in  176s.  the  queftion 
was  very  rlaborately  decermiilcd. — In  1748.  the  corporation  of  London,  by  a  bye  law,  impofed  a 
a  fine  of  fix  hundred  pounds,  upon  every  pcifon,  who,  being  eleded,  /hould  refufe  lo  fcnre  the 
office  of  iherifT. — The  plaintilT  levied  debt,  in  the  flicritF's  court,  againft  the  defendant  for  this 
penalty.  The  defendant  pleaded  the  13  Car.  2.  averring  that  he  was  a  proteftantdifleDtcr  within 
the  toleration  aA,  i  &  2  W.  &  M.  c.  18.  of  fcrupulous  confcirnce;  and  therefore  had  not  received 
the  facrament.  The  plaintiff  replied  the  5  Geo.  x.  c.  6.  which  confirmi  members  of  corpontiODS 
in  their  refpedive  offices,  although  they  have  not  received  the  facrasQeot  according  to  the  dircdiont 
of  the  13  Car.  a*  To  this  replication  the  def^ndint  demurred  \  and  judgment  was  givca  upon  it 
in  favour  of  the  city.  The  defendant  appealed  to  the  court  of  huA^mgii,  wheie  the  Judgment 
was  affirmed.  A  fpecial  commiffion  of  errors  was  fued  out  by  the  defendant  dire^ed  to  Willet^ 
Parker,  F  oiler,  Bathurft,  anUWilmotj  and,  after  great  argument  and  deliberation,  the  judgment 
of  the  Sheriff's  court,  and  the  affiimance  by  the  court  of  huftings,  were  unanimoufiy  rcverfed< 
The  plaintiff  brought  .a  writ  of  error  in  p.irliament ;  and  on  the  4th  February  1767.  Lord 
Mansfield,  with  five  other  fudges  againft  Fcrrot,  wziz  of  opioioa,  that,  upon  the  faAs  admitted 
by  the  pleadings  in  thiscauie,  the  defendant  Uvans,  fiioulJ  be  allowed  to  object  to  the  validity  of 
his  eleAion  to  the  office  oi  fhcriif,  in  barr  ro  the  i^rciVnt  action  \  by  reafon  that  he  had  not  cakea 
the  facrament  withio  the  time  limitted.  iljpcnd.  to  iuRieaua  Letters^  %  Burn.  £cc.  L.  i68. 
Covrp.  393.  535. 

••  thf 


Ch.    8.  0&     HOLDING     AN     OFFICE,     (fc.  41) 

*<  the  next  term,    in  the  King's  Bench,   or   Chancery,   or 

«  Qmrter-Seffions,  and   receive  the  facraoient  within  three 

**  moothf,  and  give  in  a  certificate  thereof,  proved  by  two 

**  witneflcs,  to  the  court  wherein  they  take   the  Hiid  oaths. 

*<  And  in  cafe  of  negleA,  (hall  be  difabled    to  hold  the  faid 

««  offices,  ^i.  and  forfeit  five  hundred  pounds,  except  femes^ 

"  covert,  fa^f." — But  it  hath  been  adjudged,  that  the  perfons  j"^''^' 

fo  difabled  lofe  only  their  right  to  the  profits   of  their  offices  c;ibr.  506!^* 

Jrom  the  time  of  fuch  difability;  but  that  they  lofc  nothing  Comb.  315. 

vefted  in  them  before.     Alfo,  it  hath  been  adjudged  to  be  no  ^^^j  ^"^^ 

excuie    for  a   perfon  bound  by  law  to  accept  a  corporation 

o6ke,  that  he  is  difabled  to  receive  the  facrament,  by  having 

been  excommunicated. — And  quare^  if  it  be  any  excufe,  that 

his  confcience  will  not  fuffer  him  to  take  it,  being  a  protcf- 

tant  diflenter,  i^c,  Fitle  note  2.  p.  i6. 

Sr£l.  3.     Notwithftanding  the  words  of  the  firftofthefe  5^^^V„^^* 
ads  are   fo  very  ftrong  as  to  make  fuch  cleftion,  t^c,  void,  ,  jon.sV.  137! 
and  thofe  of  the  fecond  to  make  fuch  perfons  difabled  in   law  2  Lfv.1X4.24z. 
to  all  intents  and  purpofes  whatfoever,  to  have,  occupy,  or  *  ^^*^'  '^3« 
cojoy  the  faid  offices  ^  yet  it  hath  been^Hrongly  holdcn,  that 
the  2i£ts  of  one  under  fuch  a  difability,  being  inflated   in    fuch 
an  office,  and  executing  the  fame  without   any  obje<Slion  to 
his  authority,  may  be  valid  as  to  Grangers.  For  other  wife  not 
only  thofe  who  no  way  intringc  this  law,  but  even  thofe  whofc 
benefit  is  intended  to  be  advanced  by  it|  might  be  fuflerers  for 
another's  fault,  to  which  they   are  no   way  privy ;  and  one 
chafm   in  a  corporation   happening    thro*  the  default  of  one 
head  officer  would  perpetually  vacate  the    afts  of  all  others, 
wbofe  authority,  in  refpedlof  their  admiifion  into  their  offices, 
or  otherwife,  may  depend  on  his. 

Sf^.  4.      By  25  Car.  2.  c.  2.  f.  17.   it  is  exprefsly  provid-  5^00.431. 
cd,  that  **  The  faid  a<a   (hall   not   extend   to    conltables  or  ^.^^^    ^^^^ 
**  churchwardens,  or  fuch  like  inferior  civil  officers,  or  to  a  25S.  andToco. 
"  bailiff*  of-a  manor  or  lands,  or  fuch  like  private  officers."  »•  ^-s*  «..  13. 

But   it   hath  been  queftioned,  whether   it  extends  to  the  ^  '^' 
cenfor  of  the  college  of  phyficians. 

Sf^.  5.     As  to  the  fecond  ofFence  of  this  kind,  viz,  that  ('"•^'^  ro  Ann. 
of  going  to  any  other  place  for  religious  worfhip   than  the  tWo^mrr  cdu 
church,  during  the  continuance  of  an  office,  it   is   ena£)ed,  tinn  is  repealed 
by  5  Geo.   i.  c.  4.     "That  if  any  mayor,  bailifF,  or  other  t>y  tJ»f  sGco.i. 
'*  nugiftratc,    in  England,  Wales,    Berwick  upon    Tweed,  ^'  "*' 
**  Jerfey  or  Guernfey,  (hall  knowingly  or  wilfully  refort  to,  or 
^  be  prefcnt  at  any  publick  meeting,  for  religious  worfhip^ 
^  other  than  the  church  of  England,   as  by  law  eflablifhed, 
**  in  the  gown  or  other  peculiar  habit,  or  attended  with  the 
**  enfign  or  the  eniigns,  of  or  belonging  to  fuch  his  office* 
*^  that  every  fuch  mayor,  bailifF,  or  other  magiflratc,  being 
**  thereof  convided  by  due  courfc  of  hw,  (hall  be  difabled 
**  to  hold  fuci  o/Sce,  or  emplo/mcntSf  and  Qxall  be  adjudged 
''iacMpMeto  bcMF  Mii/ publick  oBcc  or  empiovment   what- 

'^^^  ^'  ^  '       "  foevcr 
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4Co«m.  5f.      •*  focvcr  within   England)    Walcs^  Berwick    upon  Tweed, 
"  Jcrfejr,  or  Gucrnfcyi" 


CHAPTER      THE       NINTH. 
Or  OFFENCES  IK   teaching    S  CHO  OL 

WITHOUT     CONFORMING     TO    THE    CHURCH. 


Cartb.4.64,465. 
2  Vent.  41. 
Vide  19  Gen.  3. 
c.  44.  Poll  Ch. 
16.^.5. 


(The  ti  Anne 
*A'at  reciccd  in 
the  former 
edition.) 


A.»  to  poptfii 
yn;-j>r:JcuJar» 


AS  to  the  ofFcnce  of  teaching  fchool  without  conform-* 
ing  to  the  churchy  lb  far  as  it  concerns  all  pcrfons  in 
general,  it  is  enaded  by  23  Eli?.,  c.  i.  f.  6,  7.  **  That  i? 
**  any  perfon  or  perfonsj  body  politick  or  corporate,  fhall 
*'  keep  or  maintain  any  fchool-mafter,  who  (hall  not  repair 
**  to  church  according  to  the  form  of  the  faid  ftatute,  or 
**  be  allowed  by  the  bifhop  or  ordinary  of  the  diocefe^ 
*•  (who  (hall  not  take  any  thing  for  the  faid  allowance)  thejr 
**  fliall  forfeit  for  every  month  ten  pounds  j  and  fuch  fchool- 
"  mafter  prefuming  to  teach  contrary  to  the  faid  adt,  and 
•*  being  thereof  convidteJ,  (hall  be  difabled  to  be  a  teacher 
'*  of  youth|  and  (hall  fuftlr  imprifonmcnt,  without  bail  or 
••  mainprize,  for  one  year.*' 

Se^.  2-  And  it  is  further  enaftcd  by  i  Jac.  i.  c.  4.  f.  9* 
•*  That  no  perfon  (hall  keep  any  fchool,  or  be  a  fchooU 
**  matter,  out  of  the  univerfitics  or  colleges  of  this  realmj 
**  except  it  be  in  fomc  publick  or  free  grammar-fchool,  or  In 
**  fome  fuch  nobleman's,  or  noble  Woman'sjor  gentleman's,  of 
^  gentle  woman's  houfc,  as  are  not  rccufants,  or  where  the 
"  famcfchoolmaftcr  (hall  be  fpccially  licenfed  thereunto  by  the 
**  archbilhop,  bi(bop  or  guardian  of  the  fpiritualitics  of  that 
••  dioccfc,  upon  pain,  that  as  well  the  fchool-mafter,  as  alfo 
*•  the  party  that  (hall  retain  or  maintain  any  fuch  fchool- 
•*  matter,  contrary  to  the  meaning  of  the  faid  ftatute,  (hall 
**  forfeit  each  of  them,  for  every  day  fo  wittingly  offending, 
«  forty  (hillings." 

t  or/?.  3,  But  it  having  been  doubted  whether  fuch  perfons 
as  are  within  the  benefit  of  i  William  &  Mary,  c.  18.  com* 
monly  called  the  Toleration  A^^  are  not  exempted  from  the  pe- 
nalties of  the  abovcmentioncd  ftatutcs,  it  was  explained  by 
la  Anne,  ft.  2.  c  7. — But  this  aft  being  repealed  by 
5  Geo.  X.  c.  4.  the  operation  of  the  aft  of  toleration  is 
confequently  revived,  by  which  it  is  enaftcd  '*  that  neither 
*♦  the  23EIi2*  c.  .!•  nor  any  other  law  or  ftatute  of  this 
*^  reaim^  made  againft  papitts,  or  popifh  recufants,  except 
•^  25  Car.  2.  c.  2.  and  30  Car.  2.  ft.  2.  c.  i.  fiiall  be 
•*  conftrued  to  extend  to  any  perfon  difTenting  from  the  church 
^y  of  England  that  (hall  take  the  oaths  mentioned  in  the 
*^  Brfiof  Vv'illiam  and  Mary,  and  fubfcribe  the  declaration 
*^  iiic/jtioned  in  the   ^oCar.  a.  c,  \»*' 


'5 

CHAPTER    THE    TENTH. 
Or  OFFENCES  in  not  coming  to  CHURCH. 

FO  R  the  better  undcrftanding  of  the  offences  of  not 
coining  to  churchy  fo  far  as  the  fame  relate  to  all  perfohs 
in  general,  except  fuch  as  are  within  the  indulgence  of  i  Wil- 
liam &  Mary,  c.  i8»  which  is  commonly  called  TiJ^  Tolera^ 
tkn  Acli  I  fliall  confider,-^Firft,  How  far  perfons  are  punifliable 
for  their  own  abfence  from  the  church.— Secondly,  how  far 
they  are  puniibable  for  fuffering  fuch  abfence  in  others. 

In  order  to  (hew  how  far  perfons  arc  punifliable  for  their 
own  abfence,  I  fhall  confider  the  following  particulars  t 
Firfl,  What  forfeitures  of  moneys  lands  or  goods,  fuch  offen- 
ders incur.  Secondly,  In  what  manner  they  are  to  be  pro- 
ceeded againft  for  thofe  forfeitures.  Thirdly,  What  other 
inconveniencies  they  are  fubjecl  unto.  Fourthly,  By  what 
means    they  may  be  discharged » 

As  to  the  firft  point,  I  fhall  confider,  FirJ}^  'What  forfei- 
tures of  ikioney  \  and,  Secondly^  \\  hat  forfeitures  of  lands  and 
goods  fuch  offenders  are  liable  unto. 

The  forfeitures  of  money,  to  which  they  are  liable,  are 
direefold  ;  i.  That  of  twehe  pence  fof  the  abfence  of  one 
Sunday,  or  other  holy-day.  2.  That  of  twenty  pounds  for 
the  abfence  of  every  month  contained  in  a  convi(5ti(>n.  3. 
That  of  twenty  pounds  for  the  abfence  of  every  month  after  a 
conviction. 

SiSi*,   t.  And  firft,  The  forfeiture  of  twelve  pcrice  for  the  ' 
abfence  of  one  Sunday,  or   other  holy- day,  depends  upon  i 
EliB.  c.  2-  by  which  it  is  enacted,  **  That  all  perfons  inhabit- 
•*  ing  within  this  realm,  or   any  other  the  king's  dominions,    • 
"  iball  diligently  and   faithfully,  having  no  lawful  or  rcafon- 
**  able  excufe  to  be  abfent,  endeavour  to  rcfort  to  their  parifh 
**  church  or  chapel  accuftomed,  or  upon  reafonable  let  therc- 
*•  of,  to  fome  ufual  place,  where   common  prayer  and  fuch 
•*  fcrvice  of  God  (hall  bcufed,  in  fuch  time  of  let,  upon  every 
*'  funday,  and   other  days  ordained  and   ufed  to  be    kept    as 
•*  holy-days,  and  then  and  there  to  abide  orderly  and  fobcrly,  By  3  Jac.  c.  4. 
•*  during  the  time  of  the  common  prayer,  preaching,  or  other  ^-  *7»  i^*  thi» 
«  fervice  of  God,  there  to  be  ufed  and  miniltered,  upon  pain  I^SbTuit 
**  of  punifhment  by  the  cenfures  of  the  church,  and  aifo  upon  churchwardens 
•*pain  that  every  perfon  fo  offending  Ihall    forfeit  for  cverv  *»y  «*''^''«^«  ^y 

4*5-     .      «•  I  »  ^    warrant  of  one 

^Muchoftence  twelve  pence.  jufticft. 

&^.  2.  In  the  expofiiion  of  this  {tauucj  the  following 
opmioDS  bMvc  bccjj  AaJdca.  /}'^//,  That  t/jc  indicimeut  needs 
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%  Leon.  5.  not  flicw  that  the  party  had  no  rcafonable  excufc  for  his  ab- 
GoJb.  14S.  fence,  or  that  he  \%  an  inhabitant  within  this  realm,  &c.  But 
c!b.  291.  964.  'hat  the  defendant,  if  he  have  any  matter  of  this  kind  in  his 

favour,  ought  to  (hew  it. 
2Roii.43S,455.       Seff,  3.  Secondly^  That  if  the  fpiritual  court  proceeding  upon 
t  Bum.  159.      ^j^jg  ftatpje,  refufc  to  allow  a  rcafonable  excufc,  they  may  be  pro- 
ID.  35  .  192.  j^jjjj^^j  .  ^^j  jj^jj.  jf  ^i^y  proceed  wholly  on  their  own  canons, 
they  (hall  not  be  at  all  controlled  by  the  common  law  (un- 
Icfs  they  a&in  derogation  from  it)  as  by  queftioning  a  matter 
not  triable  by  them,  as  the  bounds  of  a  parifh,  &c.  for  they 
fhall  be  prefumed  to  be  the  beft  judges  of  their  own  laws. 
1  Roll.  93.  StH,  4.,     Thirdly^  That  he  who  miftehives  himfelf  in  the 

r^b*'  ^V'  church,  or  mifles  ekher  morning  or  evening  prayer,  or  goes 
D9*lt.  c  45*.  f.  away  before  the  whole  fcrvice  is  over,  is  as  much  within  the 
106. 1  sid.  301,  ftatutc  as  he  who  is  wholly  abfent ;  and  that  he  who  is  abfent' 
*^Kcb^*ia4!^*  ^^^^  ^^^  ^^^'"  parifh  church,  fhall  be  put  to  prove  where  he 
went  to  church. 

1  And.  139.  Sell.  5.  FouriJiIyy  That  the  offence  in  not  coming  to  church 
Hob.  251.         confifting  wholly   in  a   non-fcafancc,   and  not  fuppofing  any 

2  can,  X  7*     £^^  done,  but  barely  the  omiffion  of  what  ought  10  be  done, 

needs  not  be   alledgcd    in   any  certain  place;   for,    pioperly 
fpcaking,  it  is  not  committed  any  where. 

SeSl.  6.  Secondly,  The  forfeiture  of  twenty  pounds  for 
the  abfcnce  of  a  whole  month  contained  in  a  convi(5lion,  de- 
pends upon  23  Eliz.  c.  I.  f  5.  by  which  it  is  ena<^ed  "  That 
**  every  perfon,  above  the  age  of  fixteen  years,  who  IhalJ  not 
*'  repair  to  fome  church,  chapel,  or  ufual  place  of  common 
Prec.ofdfdara.  "  prayer,  but  forbear  the  fame,  contrary  to  the  tenor  of  the 

2oT;»oT^'^'  **  f^^^  ^^^"^^  °^  ^  ^^'  ^'^'^-  ^"^  ^^^"g  thereoflawfully 
**  convifted,  fhall  forfeit  to  the  king,  for  every  month  which 
•'  he  or  (he  (hall  fo  forbear,  twenty  pounds." 

11  Co.  63.  SeH,  7.     In  the  expofition  hereof  it  hath  been  refolvcd, 

I  Roll.  94,        Firji^  That  this   ftatute,  by  inflicting  twenty  pounds  for  a 

month's  abfence,  difpenfes   not  with  the  forfeiture  of  twelve 
pence  given  by  i  Eliz.  c. '2.  for  the  abfcnce  of  one  Sunday; 
for  both  may  well  (land   together,  and  the  twelve  pence,  is 
immediately  forfeited  upon  the  abfence  of  each  particular  day^ 
Lutw.  i62;t63.       Si£i.  8.  Seeond/y^  That  thefc  words,  **  being  thereof  Uwfully 

II  Co.  57.  59.  <«  conviaed,"  are  no  more  than  the  law  would  have  implied, 
t33°av^.^'^°*   if  they  had  not  been  exprefled,  and  therefore  operate  nothing. 
D>rrr6o.  From  whence  it  follows,  that  they  neither  caufe  the  parity  to' 
3Buift.  S7.        forfeit  any  thing  by  a  convidlion,  unlefs  judgment  be  given 

thisreon,  nor  reftrain  the  forfeiture  to  fuch  offences  only,,  as 
are  tommitted  after  a  previous  conviftion,  inafmucb  a.9.th^y- 
mean  no  more  than  what  the  law  proyidcs  of  common  right 
in  evci'y  cafcj'vfz.  That  the  party  lliall  forfeit  nothing -tUl 
he  be  tdnvifttd.  '     '         •  ,.  .'...■       ..;.:;' 

If  Co.  58.  60.      ^eif.  i).  ThirJfy^  Th:rt  he  who  is  cohtfeoiiKd  on  denpurr^r,  - 
1  Roii.'S9.9o.  or  mkil dldu  is  fufficieTitly  convided  within  t^c  aft  ;  i\fi[  .vnhft- 
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tvcr  is  adjudged,  is  convift,  though  it  follow  not  that  every 
one,  who  is  convi£l,  is  adjudged,  2rc. 

Sf£I.  10.  Fourihly^  That  one,  who  was  fick  for  part  of  the  C.Jic.  519. 
time  contained  in  an  information  upon  this  ilatute,  iball  noc 
be  at  all  excufed  by  rcafon  of  fuch  fickncfs,  if  it  be  proved  that 
be  was  a  recufant,  both  before  and  after ;  for  it  ifaall  be  in« 
tended  that  he  obllinately  forbore  during  that  time. 

SeSl.  1 1.  Fifthly^  That  the  time  of  a  month,  intended  by  the 
flatute  ftiall   be  computed  not  by  the  kalendar,  but  by  the  y,,  ,^, 
number  of  davs,  allowing  28  days  to  each,  according  to  the  riix.  Si^. 
common  rule  of  expounding  ftatutcs,  which  fpeak  generally  of  "^!^^^^^'  ^*'* 
a  month.  ^'"^""^ 

A  feme  cotcrt  U  within  the  x  &  23  ci'Iliz.  and  an infur oration  ne«  agi'nft  the  hu(banJ.    C.  Jac. 
529. SeJvidf  Saw  ?e, 

Sf^,  12.  Thirdly,    The  forfeiture  of  twenty  pounds  for  3  itv,  53^. 
the  abfence  of  every  month  after  a  conviftion,  depends  upon  »  ModtV^oV^' 
28th  commonly  called  29  Eiiz.  c.  6.  f.  4.  &  3  Jac.  i.  c.  4.  i  And.  294. 
f.  8.  2.  by  which  it  is  enaftcd,  "  That  every  ofi'ender  being  '»5?'^^' 

«-jrLjr  •  Li_  L  3Kcb.742. 

"  convidted  of  not  coming  to  church,  contrary  to  the  pur-  ,  y. ..  1^3. 
"  port  of    the  ftatutes  above   mentioned,    (hall  pay  twenty  »  Vcr. 711. 
"  pounds  for  every  month  after  fuch  conviflion,  until  he  (hall  ^--^^y-jy-^^o, 
"  conform  himfelf,  and  come  to  church."  Itl^^^'^  *' 

SeSf.  13.  As  to  the  fecond  branch  of  this  head,  v!z.  What 
forfiriture  of  lands  and  goods  fuch  ofTcndcrs  are  liable  to, 
the  fame  depends  alfo  upon  29  Eliz.  c.  6.  f.  4.  and  3  Jac.  1. 
c.  4.  f.  8,  9.  by  which  It  is  enafied,  "That  if  the  offender 
**  (hall  make  default  of  payment  of  the  twenty  pounds,  both 
•*  for  every  month  contained  in  the  conviillion,  and  alfo  for 
"  every  month  fubreijsjrnt,  uuring  which  he  (hall  not  con- 
**  form  himfelf  to  the  church,  the  king  (hall  take,  fcizc  and 
"  enjoy  all  his  goods,  and  two  prirts  of  his  hereditaments, 
"  leafcs  and  farms,  leaving  the  third  part  only  of  the  fame 
"  hereditament?,  leafes  and  farms,"*  to  and  for  the  muintcnaiicc^f,  77;:,^..  '.  i 
"  and  relief  of  the  fameofTendcr,  his  v/ifc,  children,  and  family,  8.' 
"  norwith (landing  any  prior  conveyance  thereof  made  by 
"  fuch  offender,  with  power  of  revocation,  or  to  the  ufe  of 
'*  himfelf  or  hi^family.'* 

AVoby  the  faid  ftatule  of  3  Jac.  i.  c.  4.  f.  1 1.  **  The  king 
"  may  refufe  the  penalty  of  twenty  pouncis  amoiuh,  though  it 
"  be  tendered  according  to  law,  and  thereupon  i'tizc  two  parts 
^*  of  aHthehereditanients,  leafesand  farms,  which  at  the  time 
*'  of  fuch  feiiure  (hall  be>  or  afterwards  (hall  come  to  any  fuch 
**  offender,  or  to  any  othisr  to  his  ufe,  or  in  truft  for  him  or 
"  at  his  difpofition,  or  whereby  or  in  confideratio:i  whereof  he 
*'  or  his  family  (hall  be  relieved,  maintained  or  kept,  leaving, 
"  unto  hinrfiij  Chief  minrion-hourc,  3s  part  of  his  third  part. 

Sea.  34.  In  the  confirudiion  of  theft  Aztulcs  the  following 

Iuscicasongiycnhimby3J,c.  r.  ro/c/ze  the  offender's hcrcdt-  cl.^-^^S^l- 
^^  __  (Jo 
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tamcnts,  &c.  waves  the  benefit  of  the  twenty  pounds  a  month, 
and  the  power  of  feizing  the  offender's  goods, 
"^'  *»  *'  SeSl.  I  ^.  Secondly^  That  a  recognizance  or  bond  taken  by  fuch 

s  K^li,  *  offenders,  either  in  their  own  names  or  in  the  names  of  others 
to  their  ufe,  are  within  the  ftatute  of  the  29.th  of  Elizabeth.  For 
the  words  thereof  to  this  purpofe,  are  **  That  the  king  (hall 
"  take,  feize,  and  enjoy  afl  the  goods,  &c.'*  which  in  an  aft 
of  parliament  will  include  the  whole  perfonal  eilate ;  and 
though  a  chofe  in  aSfion  cannot  properly  be  fa  id  to  be  taken  pr 
feizcd,  yet  may  it  properly  enough  be  faid  to  be  enjoyed. 
^^"  ^7*  Si'cf.  i6I  Thirdly^  That  no  copyhold  lands  arc  within  a^Eliz-^ 

CawL^ioy.*        (^nd  by  the  fame  reafon  it  fcemeth  that  they  arc  not  within 
3  J^^'  ^*)  ^^  refpedt  of  the  prejudice  which  would  accrue  tq 
the  lord  by  the  lofs  of  his  ferviccs,  i^c, 
C.  Elif.  845.  Se^.  17.  Fourthly y  That  the  profits  of  the  land  feisscd  by  the 

piim.*4*?'  king  by  force  of  29  Eliz.  for  the  non-payment  of  the  twenty 
IV.J0QU24.  pounds  a  month,  ought  not  to  be  applied  to  the  fatisfa^tion 
thereof,  but  that  the  lands  ought  to  remain  in  the  king's  hands 
by  way  of  pledge,  till  the  whole  forfeiture  be  paid  fome  other 
way.  But  this  conftru(Slion  of  the  ftatute  feeming  over  fevere, 
it  was  provided  by  3  Jac.  1.  c.  4.  f.  5.  **  That  the  profits  of 
^'  the  faid  lands  (hould  go  towards  the  fatisfaftion  of  thq 
•*  twenty  pounds.'* 

Se6f,  1 8'     It  hath  been  queftioned,  whether  an  eflate  con^ 

veyed  by  another  in  truft  for  a  recufant,  be  liable  to  be  feized 

Lane  105, 106.    by  forcc  of  the  faid  flatute  of  29  Eliz.  bej:aufe  it  exprcfsly 

Cawi.  169.         avoids  fuch   conveyances   only  as   are  made  by  the  recufant 

iiCo.  X.  i.        himfelf  to  bis  (nvn  ufe^  &c.     And   perhaps  if  it  fhall  plainly 

appear,  that  an  cftate  is  fettled  bona  fide  in  truft  for  a  recufant, 

•   by  fome  friend  of  his,    upon  fome  other  view,  and  not  merely 

with  an  intent  to  evade  the  ftatute,  it  may  be  reafonable  to 

exempt  fuch  a  conveyance  out  of  the  meaning  of  it;  however 

it  is  clear  from  the  exprefs  words  of  3  Jac.  i.  c.  4.  f.   ii. 

**  That   the  king,    upon    h'S  waving    the    forfeiture   of  the 

•*  twenty  pounds   a   month,  may  feize  two  parts  of  all   the 

**  hereditaments,  iffc.  which  (hall  come  to   any  fuch  offcn- 

j^^  •*  ders,  or  to  others   to  their  uf<;,   or   in    truft  for  them  :'* 

Alfo  it  is  faid,   that  the  king  may  feize  an  eftate,  which  is 

granted  to  a  recufiint  in  truft  for  another  ;   and  it  is  certain 

that  the  ftatute  has  made  no  exprefs  proviiion  for  the  cejiui  que 

irujl. 

As  to   the  fecond  general  head  of  this  chapter,  Wz.    in 
what   manner  offenders  of  this  nature  arc  to  be  proceeded 
againft  for  the  forfeitures  above  mentioned,  I  (hall  confider,  Fir  ft 
{low  they  are  to  be  proceeded  againft  for  the  faid   forfeitures 
of  money.     Secondly,  In  what  manner  for  the  faid  forfei- 
tures of  lands  and  goods. — As  to  the  profecution  for  the  faid 
forfeitures  of  money,  I  (hall  (hew    1 .  Hovi  xVv^^  ^t^  to  be  pro- 
ceeded  againft  for  the   fa\4  totfeiure  oi  tvieVft  y^t.^  \c« 
thf  iiul'cncc    of  every  SundAy^  ^c.  atv\d     aAvv^'^v  ti\%T\T«:T 
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for  the  faid  forfeiture  of  twenty  pounds  for  the  abfcnce  of  every 
month  contained  in  a  conviction,  and  3.  In  what  manner 
for  the  faid  forfeiture  of  twenty  pounds  for  the  abfencc  of 
every  month  after  a  convi£lion. 

Se^,  19.  And  firil)  as  to  the  recovery  of  the  faid  for^ 
fciiure  of  twelve  pence  for  the  abfence  of  every  Sunday.  It 
was  enacted  by  1  tliz.  c.  2.  **  That  the  fame  (bould  be  levied 
'*  by  the  church-wardens  of  the  parifli  where  fuch  offence 
^^  ihould  be  done,  to  the  ufe  of  the  poor  of  the  fame  parilb, 
**  of  the  goods,  lands,  and  tenements  of  fuch  offenders,  by 
♦*  way  of  diftrefs  :'*  But  this  being  defedlive  in  not  fhcwing 
by  whom,  or  in  what  manner  fuch  offenders  Ihould  be  coa- 
viScd,  or  by  whom  the  warrant  for  levying  the  faid  for*, 
fciture  ihould  be  granted,  it  was  firthcr  enacted  by  j  J'^c.  |.  \ 

c.  4.  f.  27.  **  That  it  (hall  be  lawful  for  any  one  julUc© 
♦*  of  the  peace  of  the  limits  divifion  or  liberty,  wherein  the 
^  faid  party  (halt  dwell,  upon  the  confeffion  of  the  party,  or 
^  the  09th  of  one  wi^ncfs,  to  caU  the  faid  party  before  him, 
*^  and  if  he  ib^l  not  make  a  futHcient  excufe,  and  due  proof 
••  thereof,  to  the  fatisfaC^ion  of  the  faid  Jufticc  of  peace,  that 
^  it  fhall  be  lawful  fpr  the  faid  jui^ice  of  peace  to  m;:Ke  a 
**  warrant  to  the  church-warden  of  the  faid  parifh,  where  f  he 
♦*  faid  party  (ball  dwell,  to  levy  twelve  pence  for  every  fuch 
"  default,  by  diftrpfs  and  fale  of  the  offender's  goods,  ren- 
**  deriDg  the  overplus  to  the  faid  offender ;  and  that  in  default 
"  of  fuch  diftrefs,  it  (hall  be  lawful  for  the  faid  jqftice  of 
•*  peace  to  eon^mit  every  fuch  offender  to  prifon,  until  the 
**  faid  forfeiture  (hall  be  paid,  which  (hall  be  employed  to 
•*  the  ufe  of  the  poor  of  the  parifli,  wherein  the  offender  (hall 
**  be  relidcRt  or  abiding  at  the  time  of  the  offence/" 

Sec?.  20,  As  to  the  fccond  point,  t;/z,  In  what  manner 
the  faid  offenders  arc  to  be  proceeded  againft  for  the  faid  for- 
feiture of  twenty  pounds  for  the  abfencc  of  every  month  con- 
tained in  a  conyi^^ion,  I  (ha|i  confidcr.  Fir(^,  In  wh^t  manner 
the  fame  may  he  recovered  at  th^  fuit  of  the  king.  Second- 
ly, In  what  manner  at  the  fuit  of  un  informer. — And  firfl,  as  to  ^ 
the  recovery  hereof  at  the  king's  fuit,  I  (hall  confider^  i.  In 
what  manner  it  may  be  recovered  at  the  king's  fuit  by  way 
of  indiftmcnt,  ^.  In  what  manner  by  way  of  adlion  or  in- 
formation. 

Sf^f  2).      And  firf^,  as   to   the  recovery  hereof  at  the  i  R-^n.  94* 
fiyitof  the  icing  by  w^y«f  mdidment,  it  was  enacted  by  23  clwu'ee!  6> 
Eliz,  c;  |.  f  9,   <*  That   the  juftices  of  oyer,  affize,  gaol-   82,  83.  ' 
^"  idUY^rj,  and  quarter  feffians  of  the  peace,  might  enquire 
If^jusd.determine  thefe offences,  within  one  year  and  a  day  :" 
£lil^.  c.  6.  f.  2,  it  was  ordained,   "  That  all   luch 
"f/hou/d  be  in  the  King's  Bench,  or  at  the  a(&zes, 
IMoi'dcJivcry,  and  net  eJfewbere:''  However  by 
^V  3  J^c- 


Or    OFFENCES    im    not 


fik. 


PreccdetJt  Lut. 
acj,  xiox. 


Salk.  145. 


1  Vcrn.  355, 
Ray.  434. 


Vide  Salk.  T45 
II  Co.  65. 
Ir.:.  r.  42. 


Palm.  40,  J.I. 

-,Ut.  333. 
Lu:.  Jii7« 


Cawlry  164. 
Toi^.  29, 
Kciltf.   xSc. 


Hcb.  205. 


SuT».  156, 
C.  Car.'  465. 
2  Lev.   179. 
2  Mod.  128, 
129. 


3   Jac.   I.  c.  4.  f,  7.  the  jurifdiftioa  of  the .  fcilxons  is  re- 
vived, ... 

Sei^.  22.  Alfoit  is  farther  enafted  by  2Q  EFiz.  c.  6.  f»  s- 
and  3  Jac.  i.  c.  4.  f.  7.  ^*  That  upon  an  indidtment,  at  the 
"  affixes,  goal -delivery,  or  general  feffions  of  the  peace,  pro- 
**  clamation  (hall  be  made  that  the  offender  render  himfelf  to 
"  the  (hcriff  before  the  next  aluzes,  gaol-delivery  or  fci&ons  ; 
*^  and  that  if  he  (hall  not  then  appear  of  record,  upon  fuch 
*^  default  recorded,  the  fame  (ball  be  a  coavidion  in  law,  as 
"  if  a  trial  by  verdift  on  the  indictment  had  been  recorded." 
And  by  f.  9.  **  Every  fuch  convidion  (hall  be  certified  into 
*•  the  Exchequer,  &c." 

SeSI.  23.  In  the  con(lru£lion  hereof  it  hath  been  refolved, 
Fir/i^  That  fuch  a  conviction  (Iiall  not  be  looked  on  as  4 
judgment ;  for  the  words  are,  ^*  It  (hall  be  a  convidion  ia 
^'  law,  as  if  a  trial,  &c.  had  been  recorded :"  And  confer 
quently  that  it  cannot  be  reverfed  by  writ  of  error,  which  can- 
not be  brought  on  any  record,  which  is  not  a  judgment,  and 
therefore  that  the  party  has  no  other  remedy  agaihft  an  in- 
fufficient  convidlion,  but  to  remove  it  into  the  Exchequer, 
and  qua(h  it  there.  Alfo  upon  the  fame  ground  it  has  been 
holdeii,  that  a  forfeiture  due  to  the  king,  by  force  of  fuch  a 
conviclion,  (hall  not  be  taken  to  be  within  the  exception  of  a 
general  pardon,  which  excepts  all  forfeitures,  i^c,  converted 
to  a  debt  by  judgment. 

^^#'7.  24.  Scccndfyy  That  if  the  proclamation  do  not  purfue 
the  (latutc,  as  if  it  appoint  that  the  body  (hall  be  rendered  at 
next  fclTtons,  ^'c.  whereas  by  the  ftatute  it  ought  to  order  a 
render  to  the  (hcrifF,  and  that  before  the  next  fellions^  the 
conviction  is  infufficient. 

SeJf,  25.  Thirdly y  That  an  aOual  perfonal  appearance  o£ 
the  defendant  at  the  next  fcfTions,  isc,  will  no  way  avail  him^ 
unlefs  the  fame  be  entered  of  record. 

Sc^i.  2$.  It  hath  been  holden.  That  a  man  cannot  be  con- 
victed by  force  of  this  (tatutc  upon  a  default  on  a  proclama- 
tion, {ffr.  in  the  King^s  Bench ;  becaufe  this  court  is  not 
mentioned  in  the  (tatute. — But  perhaps  this  opinion  may 
juflly  be  qucftioned,  becaufe  the  court  of  King's  Bench  being 
the  fuprcmc  court  of  affize,  and  gaol  delivery,  i5fc.  in  the 
county  where  it  (its,  it  fecms  that  a  (tatute,  by  giving  any 
power  to  the  courts  of  aflize  or  gaol-delivery,  does  imj^iedly. 
give  the  fame  to  the  court  of  King's  Bench,  unlefs  it  have 
fome  fe(triCtive  words  to  the  contrary. 

Se,l.  27.  If  the  defendant  do  .appear,  there  is  ;io  doubt 
but  that  the  proceedings  ought  to  be  according  to  the  com* 
mon  courfe  of  law  upon  other  indictments  in  all  rcfprCts,  ex- , 
cept  thofc  which  are  within  the  reftraiht  of  3  Jac.  j.  €m  4, 
/  16, 17.  by  which  it  W  cnaCted,  "That  no  fuch  indiCtm^nc,. 
•*  *  nor  ^ny  proclamation^  outlawry  or  .other  proceeding. thqrc-- 
'^  upon,  /ball  at  an^tinie  hereafter  be  avoided^  di(chai:£ed  opr. . 
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"  rcvcrfcd,  by  reafon  of  any  default  in  form  or  laci:  of  forna  C.  Cir.  504. 
"  or  other  dcicd  whatfoever,  (other  than  by  direct  traverfc     *^"'  *^*" 
<^  to  che  point  of  not  coming  to  church,  b^c.)  but  the  fame 
*'  indiSment  (hall  ftand  in  force  and  be  proceeded  upon  ;  amy 
''  fuch  default  of  form,  or  other  defeat  whatfocver  notwith- 
*'  ftdndtng,  unlcfs  the  party  fo  indi<£lcd  fhall  conform,  &t*.'' 

Srif.  28.     However  it  hath  been  refolved,  f/Vy?,  That  the  ^^^^        ^ 
party  IS  only  reftrained  from  taking  advantage  of  dcfcdls  in  the  i  Ron.'9^.  ^* 
record  itfelf,  and  that  he  may  plead  any  collateral  matter,  is  a  ^'  J-ic.4So. 
pardon,  or  autrefotts  conviH^  oCc,  ^  ** 

S€cl.  29.  Srcondlyy  That  he  may  even  revcrfe  a  judgment  c.  Car.  504. 
after  verdict  for  any  fuch  dcfeft  in  the  record  itfelf,  as  tends  ^^' 
to  the  king's  prejudice,  as  the  omiffion  of  a  capiatur,  Vc.  5  Mod.V4i. 
And  that  he  may  reverfe  an  outlawry  for  any  common  defcA,  3  K.eb.  591. 
upon  putting  in  bail,  and  traverfmg  the  indidlment  as  to  the 
point  of  not  coming  to  church,  which    is  very  agreeable  to 
the  purport  of  the  whole  claufe,  the  latter  part  whereof  feems 
manifcftly  to  qualify  the  generality  of  the  former. 

Se^.  30.  Secondly,  As  to  the  recovery  of  the  faid  for- 
feiture by  way  of  adion  or  information  at  the  king's  fuit,  it 
was  enaded  by  35  Eliz.  c.  i.  f.  10.  "  That  all  and  every  the 
*^  faid  pains,  duties,  forfeitures,  and  pavments,  (Iiall  and 
*^  may  be  recovered  and  levied  to  her  majefty's  ufe,  by  adlion 
"  of  debt,  bill,  plaint,  information  or  otherwifc,  in  any  of 
*^  the  courts  commonly  called  the  King's  Bench,  Common 
*'  Pleas,  or  Exchequer,  in  fuch  fort  and  in  all  refpecls,  as  by 
**  the  ordinarv  courfe  of  the  common  laws  of  this  realm,  any 
^*  other  debt  due  by  any  fuch  perfon  in  any  other  cafe  ihould 
"  or  may  be  recovered  or  levied,  wherein  no  cfloin,  protec- 
*'  tion  or  wager  of  law  (hall  be  admitted  or  allowed." 

Si£I,  31.     It  is  faid.  That  the  principal  end  of  making  this  '^',^»>-  6>-  6*- 
claufe,  was  to  enable  the  queen  to  proceed  againft  the  huf-  J^'" ^^  ^"P- «•  *  • 
band  for  the  recufancy  of  his  wife,  which  ihe  could  not  do  by  * 
virtue  of  any  of  the  former  ftatutts,  by  which  ihe  had  no  other 
uray  of  proceeding  but  by  indi(5tment,  and  confcqucntly  could 
not  charge  the  hu(bana  for  the  forfeiture  of  the  wife,  bccaufe 
ihe  could  not  make  him  a  party  to  the  fuit,  as  ihe  may  by 
forceof  this  ftatute.     However,   it  is   faid,  that  on  a  convic- ^•. J'*^*  *^*' 
tion  of  the   wife  upon  an  indiclment,  the  lands  and  leafes,  fci^*l"l;'oiintfy. 
which  the  hufband  has  in  her  rights  may  be  feized  by  the  £x* 
cheqaer-procefs. 

Se^f.  32.     As  to  the fccond  particular,  viz.  In  what  man-- 
ner  an  informer  may  proceed  for  the  forfeitures  aforefaid.     It ' 
isenafied  by  23  Eliz.  c.  i.  f.  11.     ^^  That  all  forfcixures  of 
"  any  fums  t>f  money  limited  by  that  a£t,  (hall  be  divided  into 
*'  three  equal  parts,  whereof  one  third  ih^ill  be   to  the  queen, 
**  to  kerown  ufe,  one  other  third  to  the  c^ucen,  for  the  relief  ii-eon.  167.* 
"  offtepoor  in  the  paritti  where  the  offence  QxM  be-  com-  »9^^*-^-^-> 
"  mitfe^  to'  be   delivered   b/  the  warrant  of  the  principal 
*'  ofRrcrf'  U  t^rccc/pc  of  tAc  Ixdiequcr^  without   further 

•'  warrant 
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*•  warrant  from  her  Majcfty;  and  the  other  third  to  fuch 
♦*  pcrfon  as  will  fuc  for  the  fame,  in  any  cou^rt  of  record,  by 
♦*  adion  of  debt,  bill,  plaint,  or  inform^ition,  in  which  fui^ 
♦*  no  cflbin,  ^r.  fliaH  be  allowed  j  and  that  every  perfoa 
"  which  (hall  forfeit  any  fums  of  money  by  virtue  of  that 
*'  ad,  and  &all  not  be  able,  or  (hall  fail  to  pay  the  famo 
**  within  three  months  after  judgment  thereof  given,  fball  be 
^^  coi^imitted  to  prifon,  there  to  retrain  until  he  have  paid 
^*  the  fame  fums,  or  conform  bimfclf  to  ga  ;o  church,  an4 
**  there  dp  as  is  aforefaid." 

Seel.  33.     It  has  been  objected,   that  this  caufe  (hall  not 

extend  to  the  faid  forfeiture  of  twenty  pounds  a  month  for 

not  coming  to   church,  becaufe   the  fame  is  by  the  former 

part  of  this  ftatutc  given  cxpref$ly  to  the  queen,  whereas  thp 

forfeitures  for  faying  or  hearing  mafs^  and  keeping  an  un- 

licenfed  fchool-mailer,  are  inflidcii  by  the  fam«  ftatutc  inde- 

II  Co.  5f.  finitely,  and  not  exprcfsly  given  to  any  one,    From  which  it  is 

**R(?lM*^*'*    argued,   that  this  latter  claufe  of  diftribution  oyght  only  to  be 

applied  to  the  faid  indefinite  claufes,  and  not  to  take  from  the 

queen  any  part  of  that,  which  wa«  exprefsly  given  her  before. 

txCe.  5S.  Yet  it  has  been  ^infwered  and  reib|ved,  that  it  fhall  equally 

extend  to  all ;  for  the  limitation  of  the  forfeiture  to  the  queen 

is  mere  furplus,  and  no  more  than  the  law  would  ha^c  im^ 

plied,  i^  iXfreJJio  eqrum^  ^aiaciu  infunt^  nihil  of  eratur, 

I  And.  139,  Se^,  34.     Alfo  it  has  been  rcfolved,  that  an  informer  may 

'4Q«  fue,   not  only  for   the  third  part  which  belongs  to  him,  but 

UTh.^*^  for  ^he  whole  penalty  in  the  behalf  of  himfelf  and  the  king, 

and  that  the  judgment  (hall  he  that  they  fl^all  recover,  i!?V, 

*f<f?.   35.     A^fo  it   has   been   ^dj^dged^  that    neither  the 
above  mentioned  claufe  of  29  Llix,  c,  ^.  which  orders.  That  al) 
Sop.  U  13.  33^    convi^ions  upon  23  £li^.  (hall  be  certified,  into  the  Exchequer, 
and  -alfo  th4t  the  ofFender   (ball  pay   to  the  qucep    twenty 
pounds  for  every  month  contained  in  the  indidlment,   ^c.  nof 
the  faid  claufe  in  the  35  Eli^,  c.  1.  by  which  it  is  enaSpd,  That 
all  the  faid  pains,  tf7V.  (hall  be  recovered   to  the  queen's  ufe^ 
do  take  away  the  fuit  of  the  informer,  againft  qne  not  pro- 
ceeded againft  by  the  king,  or  the  third   part  of  the  penaltv 
^R^n  ^'*  **'     given  him  by  23  Eliz.     For  the  plain  purport  of  both  thefe 
•  9.*>  93*  ^^5  -g   ^Q  further  the  punilhment  of  rccufants,  and  therefore, 
inafmtjch   as  they  are  in  the  affirmative,  and   confident  with   * 
23  Eliz.    they  (hall  not  be  conftryed   to  abrogate  any  part 
of  it, 

Sal.  36.  Moreover  it  is  manifeft,  that  29  Eli^.  c.  6.  ex* 
tends  only  to  the  king's  fuit  by  indidment,  for  the  word  inT 
di<Stment  is  mentioned  almoft  in  every  claufe. 

Se^.  37,     And  it  alfo  folloNvs  from  hence,  that  the  fecond 

Hob.  135.  p^rpgr^ph  of  the  faid  (latute  of  29  Elia^.  which  cnacls,  Tha^ 

Con.  iiCo*6i«  conviftions  far  this  offence   (hall  be  only  at  affiles,    gaoU 

delivcryf  or   the   King's  Bench^   reftrains  only   convi^ions 

upon  indiiJlmcats,  and  confc<\vActvt\j  dots  tvoi^tvv  vjvj  Xxa^^^dx 
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the  jurifdi£tion  of  the  Common  Pleas  or  Exchequer,  as  to 
informations,  ice. 

Se^.  38.     It  feems  the  better  opinion  upon  comparing  all  u  Co.  59.  65. 
the  books  together,  which  differ  much  from  one  another  both  B.  2.  c.  26.  i. 
in  dating  the  cafes,   and  giving  the  reafons  of  the  judgments  j^iiw.  %o%. 
relating  to  this  matter,  that  a  conviclion  at  the  king's  fuit,  i  Roil.  93! 
whether  ftriSly  regular  or  erroneous,  may  be  pleaded  to  a  fuit  ^'  !«•  4*'«' 
by  art  informer,  becaufe,  while  it  ftands  in  force,   it  makes  La*ne6oJ* 
the  party  liable  to  the  forfeiture  of  twenty  pounds  a  month,  I'aim.  39, 40, 
and  no  one  ought  to  be  punifhed  twice  for  the  fame  .offence.  *♦'•  g 

But  it  hath  been  refolved,  that  an  erroneous,  and  ftrongly  BriJfi.'nT** 
bolden,   that  a  regular  convidlion,  by  proclamation  cannot  be 
pleaded  to  a  new  fuit  by  the  king,  becaufe  fuch  a  convidion  is 
of  no  greater  efTed  than  a  convidion  by  verdidl,  and  confe- 
quently  the  king  may  wave  it  and  begin  anew. 

Sea.  39.     But  it  feems  very  doubtful,  whether  the  con-  c.  Jac.  4S2. 
viAion  of  a  feme  covert  upon  an  indictment  can  be  pleaded  * rSi"^.^ '^ 
to  an  information  againft  her  and  her  hufband,   becaufe  the  Vide  Tup.  c.  x. 
bufband  is  not  liable  to  pay  the  forfeiture  recovered  upon  an  ^*  ^3* 
indiAment.  '    "^'      ^* 

SeH.  40.  It  feems  that  the  ordinary  method  of  recovering 
the  (aid  forfeiture  of  twenty  pounds  for  every  month  contain- 
ed in  a  conviAion,  either  at  the  fuit  of  the  king,  or  of  an 
informer,  may  fufficiently  appear  from  what  has  been  already 
faid  ;  but  there  is  an  extraordinary  remedy  provided  by  tho 
fan^e  ftatute  of  29  Eliz.  c.  6.  to  enforce  the  party  to  take 
care  of  the  payment  of  the  forfeiture  of  the  twenty  pounds 
for  every  month  contained  in  an  indidment,  whereon  he  fhall 
be  convicted,  by  making  his  lands  and  goods  liable  to  be 
(eized  by  the  king  for  the  non-payment  thereof  into  the  Ex- 
chequer, upon  fuch  of  the  ttrms  of  Eafter  or  Michaelmas,  as 
(hall  be  n^%t  after  his  conviction.  But  this  extends  not  to  a 
convidion  by  way  of  action,  or  information,  as  more  fully 
appears  from  the  two  next  feClions. 

Se^.  41.  As  to  the  third  point,  viz.  in  what  manner  the 
forfeiture  of  twenty  pounds  for  the  abfence  of  every  month 
after  a  conviCtion  is  to  be  recovered.  It  feems  necdlefs  to  en- 
quire how  far  it  may  be  recovered  by  an  atftion  or  information 
for  it  at  the  king's  fuit,  inafmuch  as  the  faid  ftatutes  of  29 
Eiiz.  €•  6.  &  3  Jac.  I.  have  made  a  moft  effccEtual  provi- 
fion  for  the  payment  of  it,  by  exprefsly  enacting,  **  That  every 
•*  fuch  offender,  being  once  convicted,  (hall  for  every  month 
"  after  fuch  conviction,  without  any  other  indidment  or  con- 
"  vi£tion,  pay  into  the  Exchequer  twice  in  the  year,  viz,  in 
^  every  Eafter  and  Michaelmas  term,  as  much  as  (hall  then 
**  remain  unpaid,  after  the  rate  of  twenty  pounds  for  every 
^  month  after  a  convidion,  and  that  for  a  default  herein  the 
"  king  may  feize  all  the  goods,  and  two  parts  of  the  here* 
**  Huweatg  of  fuch  an  offender.  See.'' 
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Cawl.  I03,  lej.       S^^.  34.     But  it  feemeth  that  thefe  daufes  extend  not  to 
any  conviction  upon  an  information,  or  aftion,  &c.  but  only 
to  2.  conviction  upon  an  indidmcnt ;  for  there  is  no  other 
iuit  referred  to  befldes  that  of  indictment.     Alfo  it  id  faid,  that 
the  faid  claufcs  extend  to  no  convictions  by  verdict  or  other- 
Vide  fup.  f.  8.   wife,  unlcfs  judgment  be  given  thereon  ;  becaufe,  til!  then 
nothing  is  forfeited.     And  from  the  fame  ground  it  feems  to 
ifoUow^  that  tbcfy  would  not  have  extended  to  a  convi^on 
by  default  upon    pfoclamation,  if  there  had  been  110  other 
words  in  tbc  (tatute  to  this  purpofe,  than  tbofe  by  which  it 
Vide  inf.  f.  56.  js  ena£ted,  **  That  fuch   a  default  recorded  (ball  be  as  fufii- 
*^  cient  a  conviction  in  law  of  the  faid  offence,  whereof  the 
**  party  ftandeth  indifted,  as  if  upon  the  fame  indidm^nt  a' 
*<  trial  by  vcrdiCt  thereupon  had  proceeded  and  been  recorded/^ 
which  words  of  themfelves  can  by  no  means  make  iiich  a  con- 
viction amount  to  a  judgment  after  verdid,  without  which  there 
can  be  no  forfeiture  upon  any  other  conviction  5  and  therefere 
Set  29  Bl.  6.  f*  it  feemeth  that  the  forfeiture  cauied  by  iuch  a  conviction  muft 
6*  ^  depend  upon  the  other   claufes  of  the  faid  ftatutes,  and  the' 

^♦"'^V**'*^  *  conftant  tenor  of  our  lawbooks,  which  feem  to  fuppofc  that  a 
Caw!  10  3)104*  perfon  fo  conviCted  fball  be  liable  to  the  faid  forfeitures,    as 
much  as  one,  againft  whom  a  judgment  is  exprefsly  given. 

i     - 

Sf^.  43*  As  to  the  fcrcond  general  branch  of  this  head,  viz. 
In  what  manner  offenders  of  this  nature  are  to  be  profectited 
for  the  forfeiture  of  lands  or  goods.  It  appearcth  from  the 
13th,  14th,  15th,  17th,  i8tl),  40th  and  4iftfedionsof  this 
chapter,  that  the  king  haib  hisele^^ion  either  to  feize-aU  the 
goods  and  two  parts  of  the  hereditaments  and  leafes  of  the 
offender  upon  his  making  default  in  the  payment  of  twentjp 
pounds,  both  for  every  month  contained  in  an  indictment, 
whereon  he  {hall  be  conviCted,  and  alfo  for  every  month  fub- 
fequent,  or  elfe  to  rcfufe  the  faid  penalty  of  twenty  pounds  a 
month,  and  thereupon  to  feize  two  parts  of  the  hereditaments 
and  leafes  of  the  offender. 

Sc£I.  44.     It  alfo  appeareth  from  what  hrith  been  faid  in 

the  forty-fccond  feclion  of  this  chapter,  that  the  king  hath 

this  advantage .  of  feizing  the  lands  and  goods  of  the  offender 

upon  no  other  conviction,  but  fuch  as  fbltoweth  an  indictment, 

nor  even  upon  fuch  a  conviction  without  a  judgment,  unlefa  it 

be  caufed  by  a  default  upon  a  proclamationw     Therefore  I 

(bafl  add  no  mo^e  to  this  beid,  except  tbcfc  two  followibg; 

obferv^^jons :       ,,  -.  ,.      .  . 

c  ImI.  rv  SitfL  45-  .[firfiy  That  the  king  cannot  feize  the  tand«)  titt 

xxjo.  Hui.         j(  j^ppcars  by^  the  return  of  an  inquifition  tothatpurfofe  td 

i>iuw.4  0.        be' ;j.w-ardcdv9t:Ufh^,ti  Mnds,  &c,,  the  oftendorwas  fe^Md; 

befiufe  .t|^eiius>  ti^,  liQ.Jands  Ottg)kt<iaiways  t6  appear  of 

tCQ9^^^J...,     ...  .v^:    ..        .     .       .    -.      ■'.       •■   :./"..■     :*  ■ 
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Siih  46.  Sic$mUf^  Thar  the  king  actording  to  the  bettci-  b.  Cor.  1. 14. 
opinion,  may  feize  the  goods^  but  not  grant  them  over,  with-  >$.  45*  47*  55* 
out  (uch  an  inquifition.  ^r  1 

2  R«  Abr.  184. 

Ss^..4,y.  As  to  the  third  general  head  of  this  chapter, 
viz»  \Vbat<lirabilities  and  other  inconveniencief,  offenders  of 
this  kind  are  liable  unto,  it'isenaAed  by  3  Jac.  i.  c.  5.  f.  8. 
"  That  J10  recufant  convift  iball  praclife  cither  the  commort 
"  or  civil  law,  or  phyfick,  or  ufe  the  trade  of  an  apothecary,'  *  ■ 

*^  or  be  judge  or  minifter  of  any  court,  or  bear  any  office  in 
**  campiy  troop  or  company  of  foldters,  or  in  any  (hip,  or 
**  forirefs,  but  ihall  be  utterly  di fabled  for  the  fame,  and  for- 
"  £cit  for  cfery  fuch  offence  one  hundred  pounds." 

&S.  48.  Alio  it  is  further  cnaded  by  the  faid  Aatute  of  3 
Jac»  i«  €•  5«  f.  22-  *^That  Vuch  recufants,  as  (hall  be  con- 
^  vided  kt  the  time  of  the  death  of  any  teftator,  or  at  the 
**  time  of  granting  of  any  adminiftration  (hall  be  difabled  to 
*^  he  executors  or  adminiftrators ;  and  that  no  fuch  perfons 
^'  (UI  be  guardians  to  any  child,  &c.'* 

Stff.  49^  And  it  is  enaded  by  23  Eliz.  c.  i.  <<  That 
^^  tvery  perfoo  forbearing  the  church  twelve  months,  (ball  on 
"  cercificate  thereof  into  the  King's  Bench  by  the  ordinary, 
**  a  juftke  of  aifixe  and  gsoUdelivcry,  or  a  ju((ice  of  peace 
*'  of  the  county  where  fuch  offender  (hall  dwell  or  be,  be 
*'  bound  with  two  fufficient  furcties  in  the  fum  of  two  hua- 
*^  dred  pounds  at  the  leaft  to  the  good  behaviour,  and  fo  con- 
^'  tinue bound  until  fuch  offender  (hall  conform  himfelf,  &c«" 

S4H.  50.  As  to  the  fourth  general  head  of  this  chapter, 
CVS.  by  what  means  offenders  of  this  nature  may  be  difcharged 
from  the  faid  forfeitures,  &c.  it  is  ena<fled  by  23  £liz.  c.  i.  f. 
i(^  **  I  hat  every  perfon  guilty  of  the  above-mentioned  of- 
'V fences,  who  (hail,  before  he  be  thereof  indided,  or  at  his 
^  arraignment  or  trial  before  judgment,  fubmit  and  conform 
*^  hioiCdf  before  the  bi(hop  of  the  diocefc  where  he  (ball  be 
"  fefidem,  or  before  the  juflices  where  he  (hall  be  indifted, 
**  arraigned,  or  tried,  (having  not  before  made  like  fubmlf- 
**  fion  at  any  his  trial,  being  indidted  for  his  firft  like  offence,) 
"  (h^U  upon  his  recognition  of  fuch  fubmiflion  in  open  af- 
*^  fizes> 'Or  frfTions  of  the  county  where  fuch  perfon  (hall  be 
"  rcAJent,  be  difcharged  of  all  and  every  the  faid  offences 
*'  againil  the  faid  (brute,  &c." 

fo/?.  51.  Alfo  it  is  ena^ed  by  29  Eliz.  c.  6.  f.  6.  «*  That 
''  wheAl'oerer  any  fuch  ofiender  (hall  make  fubmiflion,  and 
"  become  conformable,  according  to  the  form  limited  by  the 
^  abote  mentioned  ftatate  of  23£liz.  c.  i.  or  (hall  fortune 
''  to  die»  chat  then  no  forfeiture  of  twenty  pounds  for  any 
"  month,  or  feisure  of  the*  lands  of  the  fame  offender,  from 
'^  aKi4_*ftcr  (iich  fabmiifioo  and  conformity,  or  death,  and 
'^  full  fatlsfadlion  of  all  the    ar/carag es   of  twenty  youndi 
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**  monthly^  before  fuch  feizurc  due  or  payable,  ihall  enfue^ 
<*  or  be  continued  againft  fuch  offender,  fo  long  as  the  fame  . 
**  perfon  fhall  continue  in  coming  to  divine  fervice,  accord- 
**  ing  to  the  intent  of  the  faid  ftatute*" 

Se£i.  52^  But  this  ftatute  being  thought  not  to  give  fuffi«- 
cient  encouragement  to  fuch  perfons  to  conform  to  the  churchy 
becaufe  by  the  moft  favourable  conftrudion  that  could  be 
made,  it  ftill  obliged  them  to  pay  fuch  debts  as  were  due  to 
the  king  by  force  of  a  judgment,  it  wate  ena3ed  by  i.  Jac.  i. 
c,  4.  f.  a.  "  That  a  recufant^  conforming  himfclf  according 
**  to  the  meaning  of  the  above  mentioned  ftatutes,  &c.  (hall, 
^*  during  fuch  conformity,  be  difcharged  of  all  penalties,  which 
••  he  might  othcrwife  fuftain  by  reafon  of  his  recufancy." 

Se^.  53.  And  it  hath  been  refolved,  that  fuch  conformity 
may,  by  force  of  this  ftatute,  be  pleaded,  as  well  to  the  fuit  of 
an  informer  as  to  that  of  the  king ;  and  that  after  judgment 
it  will  be  a  good  ground  for  an  audita  querela  againft  an 
informer ;  and  alfo  may  be  pleaded  againft  the  king  before 
execution  awarded. 

SeSf.  54.  However,  there  feems  tq  be  no  remedy  for 
fuch  a  perfon  to  get  a  reftitution  of  fuch  of  the  profits  of  bis 
lands,  as  have  been  actually  taken  by  the  king. 

Se^.  55.  It  feemed  very  doubtful,  before  i  Jac.  i.  c.  4. 
how  far  the  lands  of  an  heir  were  chargeable  with  the  for- 
feitures incurred  by  his  anceftor  in  refpedt  of  his  recufancy  % 
but  this  feems  ti  be  for  the  moft  part  cleared  by  the  3d, 
4th  and  5th  paragraphs  of  that  ftatute,  by  which  it  is  enabled, 
**  That  the  heir,  if  he  be  no  recufant,  or  were  fuch,  and 
^*  conform,  .ftiall  be  freed  from  all  penalties  happening  upon 
"  him  by  reafon  of  his  anceftor's  recufancy,  unlefs  the  two 
*^  parts  of  the  lands  were  feized  by  the  king  in  the  pnceftor^s 
^^  life,  in  which  cafe  they  fhall  continue  in  the  king's  hands 
'*  till  the  whole  debt  (hall  be  levied.  But  it  is  farther  en- 
<<  adted,  that  the  king  (hall  not  extend  the  other  third  part 
**  of  the  lands  for  the  faid  penalty." 

Se^,  56*  It  feems  by  the  manifeft  purport  of  this  ftatute^ 
that  the  heir  of  a  recufant,  being  alfo  a  recufant  himfelf,  has 
no  remedy,  but  by  conforming,  to  free  his  fee-fimpie  lands 
from  any  of  the  forfeitures  incurred  by  the  convifiion  of 
his  anceftor,  whether  the  lands  were  feized  in  the  an-^ 
ceftor's  life  or  not. 

However  it  is  faid,  that  the  lands  in  fee-tail,  which 
he  claims  from  fuch  anceftor,  is  no  way  chargeable 
after  the  death  of  the  anceflor,  with  any  forfeitures  upon 
a  convidion  by  proclamation  (which  has  no  greater  efFedt 
than  a  verdiiSi  recorded)  but  only  with  fuch,  as  are  due 
upon  a  judgment  \  which  as  it  is  agreed,  charge  an  heir  in 
tail  by  force  of  33  Hen.  8»  c.  39.  f.  29.  which  makes  an  heir 
chargeable  with  the  debts  of  his  anceftor  by  judgement,  re* 
cognizance,  obligation,  or  other  fpeciahy.  But  perhaps^ 
the  SLUthotltj  of  thofe   opinions  may  juftly  be  queftioned* 
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For  dic^gh  a  conviflion  by  proclamation  amount  not  to  i 

judgment,  *yet  furely  it  cannot  be  inferior  to  an  obligation. 

And,  therefore,  perhaps,  the  books  cited  in  the  margin  are  Vidc  Cup,  f.  |», 

mifrcported  in  this  particular,  and  the  more  proper  diftiniSlior> 

may  be  this;  that  an  heir  in  tail. is  chargeable  only  with  the 

forfeitures  of  thofe  months^  which  are  contained  in  the  indi6t-> 

Inerit  itielf,  on  which  a  judgment  is  afterwards  given^  or  a 

rdnvi^tion  by  proclamation  recorded^  and  not  for  the  months 

fubfequent  to  fuch  convidion,  or  proclamation,  inafmuch  as 

the  firft  fecm  to  be  debts  appearing  of  record,  the  laftter  notk 

And  the  fame  di(iin£tion  feems   applicable   to  fuch  lands  in 

tail  of  an  heir  vrho  conforms,  as  were  Ceiaed  in  the  anceftor's 

life ;  but    It  is  clear  that  fuoh  only  of  his  lands  as  were  fo 

feized  are  in  any  cafe  liable,  whether  he  claim  them  in  fce- 

fijsple  or  uil. 

CHAPTER    THE    ELEVEMTH, 
Of  THi  OFFENCES   of   suffe  r  iko  oTHERt 

To    BB     ABSENT    F  R  O  M   C  H  U  R  C  H. 

HAVING  {hewn  how  far  all  peribns  in  general  are  ^ctn.  51. 
punifhable  for  their  own  abfence  from  the  church,  I  am  s  BurA.  e.  L« 
ttow  to  fhew  how  far  they,  may  be  punifhed  for  the  abfence 
of  others;  as  to  which  it  is  enaftcd  by  3  Jac.  i.  c.  4.  f.  32, 
J3»  34.  *'  That  whofocver  fliall  retain  or  keep  in  his  fervice, 
**  fee  or  livery,  or  fliall  willingly  maintain,  retain,  relieve, 
**  keep,  or  harbouri  in  his  houfci  any  fervant,  fojourner,  or 
"  ftranger  (except  a  father,  or  mother  wanting,  without 
••  fraud,  or  covin,  other  habitation,  or  fufficicnt  maintenance, 
•*  and  alfo  except  a  ward,  or  pcrfon  committed  to  the  cuftody 
"  of  another  by  authority)  who  fliall  not  go  to  fome  church 
"  or  chapel,  or  ufual  place  of  common  prayer,  to  hear  di- 
"  vine  fervice,  but  fliall  forbear  the  fame  for  the  fpace  of 
"  one  month,  &c»  fliall  for  every  month,  that  he  fliall  keep 
"  fuch  fervant,  &c.  forfeit  ten  pounds," 


CHAPTER    THE    TWELFTH. 

Of    POPISH   RECUSANCY. 

A  N  D  now  we  are  come  to  ofFences  againft  the  cftab* 
JfV  lifl^c^l  church  more  immediately  relating  to  thofe  of 
ue  popiih  religion. 

For  the  better  underftanding  whereof  I  fliall  confider  r 
Firfl,  The  above  mentioned  offence  of  not  coming  to 
church,  fo  far  as  it  particularly  concerns  thole  of  thils 
perfuaGon.  "Secondly,  The  offence  of  faying  or  hearing 
Qufi^  cr  other  papilb  fervice*  Tnirdly^  The  offence  of  not 
^  making 
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making  a  declaration  againft  popery.  Fourthly,  The  oficoce 
of  promoting  or  encouraging  the  popifli  religion* 

Skin     0*  ^"^  ^^^  "^  ^^  ^^^  ^^*^  offence  of  not  coming  to  church,  fo  fcr 

Keb.*  7.  as  it  particularly  concerns  tbofe  of  the  popi&  religion ;  who 

sBum.E.L*  in  refpedl  hereof  are  commonly  called  popifh  recufants.  I 
'*°*  Ihall  confidcr ;  Firft^  How  far  fuch  rccufants  are   punifliable 

in  their  own  perfons.     Secondly^  How  far  they  make  others 

liable  to  be  puniflied. 

As  to  the  firft  of  thefe  points,  viz.  How  far  fueh  recufants 
are  punifliaUe  in  their  own  perfons.  It  is  to  be  obferved,  that 
they  are  not  only  liable  to  all  the  forfeitures  and  difabilities 
and  other  inconveniences  mentioned  in  'chap.  10.  but  alfo 
to  many  particular  difabilities,  reftraints  and  forfeitures,  and 
other  inconveniences  to  which  no  others  are  liable. 

Firft  they  are  put  under  the  foUowipg  difabilities.  i.  That 
of  bringing  an  aSion.  2.  That  of  prcfenting  to  a  church. 
3.  That  of  bearing  any  public  office,  or  charge.  4.  That 
of  claiming  any  part  of  a  hufband's  perfonal  eiiate.  5.  That 
of  claiming  an  eflate  by  curtefy,  or  by  way  of  dower,  after 
a  marriage  againft  law. 

Secondly,  They  are  put  under  the  following  reftraints.  i. 
From  going  above  five  miles  from  home.  2.  From  coming 
\ocourt.  3.  From  keeping  arms.  4.  From  coming  within 
ten  miles  ot  London. 

Thirdly,  They  are  liable  to  the  following  forfeitures, 
I.  That  of  two  parts  of  a  jointure  or  dower.  2.  That 
of  twenty  pounds  for  not  receiving  the  ficrament  yearly 
after  conformity.  3.  That  of  one  hundred  pounds  for  an 
unlawful  marriage.  4.  That  of  one  hundred  pounds  for  an 
omiffion  of  lawful  baptifm.  5.  That  of  twenty  pounds  for 
an  unlawful  burial. 

Laftly,  They  are  fubjefl  to  the  following  inconveniencies. 

I.  That  their  houfes  may  be  fcarched  for  reliques,  whether 
they  be  men  or  women.  2.  If  they  be  women  and  married, 
that  they  may  be  committed^  &c. 

Sen.  I.     As  to  the  firft  of  the  faid  difabilities,  viz.  That 
^66.^"   ^''*    ^^  bringing  an  aftion.     It  is   enaded  by  3  Jac.  i,  c.  5.  f, 

II,  12.  **  That  every  popifli  recufant  convict  fliall  ftand  to 
**  all  intents  and  purpofes  difabled,  as  a  perfon  lawfully  ex- 
<<  communicated,  and  as  if  fuch  perfon  had  been  fo  denounc- 
«<  ed  and  excommunicated  according  to  the  laws  of  this  realm 
*<  vntil  he  or  (be  (hall  conform,  &c.  And  that  every  perfon 
'<  fued  by  fuch  perfon  (o  difabled,  may  plead  the  fame  in 
^<  difabling  of  fuch  plaintiff,  as  if  he  or  (be  were  excom« 
*^  municated  by  fentence  in  the  ecclefiaftical  court.  Except 
**  the  Motion  of  fuch  recufant  do  concetu  (bmic  hjeteditiflacnc 
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^  Or-lnffc,  which  isnot  to  be  feized  Into  the  king's  bands  4Cnmm.  55. 
"  by  force  of  fome  law  concerning  rccufajncy."  ***' 

Bf  ijie-  l'^*  4.  pfOTided  he  conform*  iccording  to  tlic  meaning  of  the  rtatutes  of   23  Elti, 
c,  1.   aod  \%  ElU.  C.  6*  he  (kali  daring  fuch  conformity,  b<  difcharged  of  all  penalties,  which  h« 

liil^t  othcnrife  fuftaln  by  reafon  of  Li*  recufanc} For  the  pleading  of  which  fee  Ray.  39U 

.»JoMft-iS7.    Mod.  SI  3. 

■-.fc^..  a.  In    the  cxpofition  hereof  it  hath  been   rcfolvcd,  ^'fJi^J'g. 
F:r/J^  That  the  pica  of  fuch  a  conviction,  like  all  other  pleas  Latcii.%6. 
in  difabilicy,  ought  to  be  pleaded  before  imparlance,  and  alfo  Het.  18.  Mod. 
to  conclude  with  a  demand  if  the  plaintiff  (hall  be  anfwcred.      Cafes  mL,  *E. 

SeS^  3.  Si£09uUyj  That  fuch  plea  ought   alfo  to  {hew  be-  ^^    ^ 
fore  what  juftices  the  conviAion  was,    that  the  court  may  Latch,  276. 
know,  where  to  fend  for  a  certificate  thereof,  if  it  be  denied  ;  3  Lev.  333^ 
and  alfo  that  the  record  itfelf,  or  at  lead  a  certificate  thereof,  *^^ 
ought  to  be  immediately  produced,  according  to  .the  general 
ruie'of  thsiaw,  as  to  all  dilatory  pleas  grounded  upon  records. 

Se^.  4.  Thirdly,  That  if  after  fuch  a  plea  it  be  certified  HeU.  176. 
that  the  plaintiff  hath  conformed,  and  thereupon  the  defen- 
dant be  ordered  to  plead  in  chief,  and  then  the  plaintiff  relapfe 
and  be  convid  again,  the  defendant  cannot  plead  the  fame 
in  difabi!ity  a  fecond  time. 

5#/7.  5.  Feurtbhy  That  it  muft  appear  either  frorp  the  con- 
vi£bon  itfelf,  or  by   proper  averments,  that   the    plaintiff  is 
convi^ed  of  popifh  recufancy,  bccaufe   no  rccufants,  except  2  Lot.  1117. 
popiffi  ones,  are  within  the  faid   chufe  ;  however  that  this  is  ?L.rv.  333,334, 
fufficicntly   ftt  forth   by   alledging   that  the    plaintiff  being  "»  "• 
papaEfi  rccufaus^  was  indicted  and  convicted  Jecunduia  firmam 
ftatutiy  lie. 

Si£!.  6.     And  fome  have  gone  fo  far  as  to  hold,  that  all  iBui.  15^,  156. 
popifh  recufants  convi<a   may   be  taken   up  by  the  writ,   di  f^crVs""dmiT^*ed' 
ixcMnmunicatQ  caplindo^  and  that  they  are  not  to  be  admitted  i  st. ir. z6)S. ' 
as    competent  witneflcs  in  any  caufc ;  but  this  feems  to  be  -^Sr.  Tr.  4*5. 
a  conftruction   over   fcvere :    for  inafmuch  as    this,  like  all  vljc'^^,Cjm. 
other  penal  ftatutes,  ought  to  be  conitrued  (Iriilly,  and  the  Dig.  10.  a^  10 
words  thereof  are  no  more  than,  that  fuch  perfons  Ihall  ftaiiJ  pic»Jing*  and 
difabled,  &c.  as   perfons   lawfully  excommunicate,  &c.   a;id  ^,  to"ihe  ho,  i 
the  purport  thereof  may  be  fully  fatisfied  by  the  difabiiity  to  eitnejiiuiioa 
bring  any  action,  it  feems  to  be  too  rigorous  to  carry  them  '*'*'*  ^*'-'' 
farther. 

&t5l,  7.  As  to  the  fecond  of  the  faiJ  difabllitics,  ^'/i.  ^Bum.  t.  L. 
That  of  prefcn ting  to  a  church,  the  fame  being  at  tiiis  day  =5=- 
extended  bv  12  Ann.  c.  2.  to  r.ll  perfons  making  profefiion 
ofthepopifli  religion,  I  fhall  refer  the  rt;adcr,  fjr  the  maticis 
relating  to  this  head,  to  chap.  35.  wherein  is  ihewn  how 
penal  it  is,  barely  to  profcfs  the  faid  religion ;  and  I  ihall 
onljriafce  notice  in  this  place,  that  by  1  WjJJ.  k  Aiar.  c.  26. 
f-  4*  ^xH  the  tnifJw,  mortgagee^  or grzntch  oi zny  avoidance 
"^^tnaftbeWiftAillbcforanypopiai  vccKxUni  coiivii^  (hvtll 

f'^^'  ^'  ^  "  prcfent 
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"  prefent  without  giving  notice  in  writing  of  the  avoid- 
•*  ancc,  to  the  univerfity,  &c.  within  three  months  after  the 
<<  avoidance,  he  forfeits  Hvc  hundred  pounds." 

t6Geo.  1. 1.        Sen,  g.     As  to  the  third  of  the  faid  difabilities,  viz.  that 

ao'oeo.a.  c.     ^  bearing   any  publicfc  office  or  charge,  it  is  cnadcd  by  3 

St-f.  56,     *     Jac.    I.   c.   5.  f.   9.     "  That  no    popifh   recufant  convi^ 

^  ihati  exercife  any  publick  office  or  charge  in  the  common* 

<^  wealth,  but  (ball  be  utterly  difabled  to  exercife  the  (ame, 

"  by  himfelf  or  his  deputy." 

Se^.  ^.  It  is  obfervable,  that  this  claufe  is  more  ftrongly 
penned  than  that  which  immediately  precedes  it,  relating  to 
all  recufants  in  general,  as  to  the  following  particulars: 
!•  That  this  extends  to  all  public  offices  and  charges  in 
general,  whereas  the  former  extends  only  to  thofe  which  are 
particularly  enumerated.     2.  That' this  exprefsly  difables  a 

Sopifli  recufant  to  exercife  fuch  an  office  by  himfelf  or  his 
eputy,  but  the  other  fays  nothing  at  all  of  the  exercife  of  an 
office  by  a  deputy. 

Se£f.  10.  As  to  the  fourth  of  the  faid  difabilities,  viz. 
&ie*Ub7j.  1*  That  of  claiming  any  part  of  a  bufband's  perfonal  eftate,  it 
is  ena£led  by  3  Jac.  i.e.  5.  f.  10.  •*  That  every  woman^ 
^'  being  a  popifli  recufant  convii^  (her  hofband  not  ftand- 
•'  ing  convifted  of  popifh  recufancy)  which  fliall  not  con- 
•*  form  herfelf  and  remain  conformed,  but  (hall  forbear  to 
•*  repair  to  fome  church  or  ufual  place  of  common  pra3rer, 
*^  and  there  hear  divine  fervice  and  fermon,  if  any  then  be» 
•*  and  receive  the  facrament  of  the  Lord's  fupper,  accord- 
*'  ing  to  the  laws  of  this  realm,  by  the  fpace  of  one  whole 
**  year  next  before  the  death  of  her  faid  hufband^  (hall  not 
*'  only  be  difabled  to  be  executrix  or  adminiftratrix  of  her 
^*  faid  hufband,  but  alfo  to  have  or  demand  any  part  of  her 
*^  faid  hu(band's  goods  or  chattels,  by  any  law,  cuftom  or 
•*  ufage  whatfoevcr."  And  by '3  Jac.  i.  c.  5.  f.  13.  **  Every 
**  woman  is  put  under  the  like  difability,  being  a  pppifh 
••  recufant,  who  (hall  be  married  otherwife  than  according 
**  to  the  church  of  England." 

SeSJ.  II.     As  to  the  fifth  of  the  faid  difabilities,  taz.  thjit 

of  claiming  an  eftate  by  the  courtcfy,  or  by  way  of  dowcry&c. 

Vide  the  mar-     it  is  cnaftcd   by   3  Jac.  i.  c.  5.  f.  13.     '"  That  every  man 

Gm!,s.^/.  33.     *' who,  being    a  popifh  recufant   convidl,  fhall  be  married 

«r.daiGeo.3.    "  othcrwife  than  in  fome  open  church  or  chape!,  and  other- 

^'  53-  "  wife  than  according  to  the  orders  of  the  church  of  England, 

"  by  a  minifter  lawfully  authorized,  (hall  be  difabled  to  have  any 

**  eftate,  as  tenant  by  the  courtefy ;  and  that  every  woman, 

^  being  a  popi(h  recufant  convi£^  who  (hall  be  married  lA 

^  other  form  than  as  aforefaid,  (ball  be  difabled  to  claim  her 

^  dower  or  jointure,,  or  widow's  eftate,  &c". 

Sea. 
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SiH.  12.     As  to  the  firft  of  the  above  mentioned  reftrainfj»i 
I'/z.  That  from  going  above  f^vc  miles  from  home,  &c.  it  is 
cnadcd  by  35  tliz.  c.  2.  and  3  Jac.  I.  c.  5.  f.  6j  7.  "  i  hat 
"  every   popifh  recufant  convict  (hall  repair  to  his  place  of 
**  dwelling,  &c.  and  not  remove  above  five  miles  from  thcnccj 
•*  unlefs  he  be   urged  by  proccfs,  &c.  or  have  a  licence  from 
•*  the  privy  council,  &c.  or  under  the  hands  and  feals  of  four 
"  juftices  of  peace,  with  the  afTcnt  in  writing  of  the  lieute- 
**  nant  of  the  county,  or  of  the  biihopi  &c.  (every  licence  ^  Yixim.  E.  i; 
**  of  which   kind  by  juftices  of  peace  mu ft  exprefs  both   the  iCx.  J65; 
•*  particular  caufe  and  the  time  for  which  it  is  given,  and 
**  ought  not  to  be  granted  without  a  previous  oath  of  fomc 
^  reafooable  caufe^)  under  pain  of  forfeiting   all  his  goods 
**  and  hereditaments,  (whether  freehold  or  copyhold,)  for  his  sccC.m!.  n? 
"  life,  or  of  abjuring  the  realm^  if  he  be  ftot  worth  twenty  laq,  &c.  ^c;/ 
**  marks  a  year,  or  forty  pounds  in  goods^  unlefs  he  recant  ^°** 
^  before  convidion^  and  alfo  continue  conformable." 

&/?•    13.     Note,  that  the  pritry  council  may  grant  fuch 
licence  without  any  fpecial  cayfe   or  oath,  &c«  but  that  the 
juftices  of  peace  cannot.    And  it  hath  been  refolved,  that  iii 
pleading  a  licence   of  juftices  of  peace,  you  muft  exprefsly 
(hew  that  it  was  made  under  their  hands  and  feals,  and  alfo  f<>t  ^  . . 
forth  the   caufe  in  particular  for  which  it.  was  granted^  and  iRoi!*ioI/ 
the  time  for  which  it  was  limited,  and  that  the  party  was  Moor  836. 
fworn  to  the  truth  of  fuch  caufe,  &c. 

Se^,   14.     It  is  faid,  that  if  the  fame  perfon  be  both  a  juftice  C.  Jac.  3;;i. 
of  peace  and  a  lieutenant^  he  cannot  both  join  in  a  licence  as  Ji^^^g'f^* 
juftice  of  peace,  and   alfo  give  his  aftent  as  lieutenant,  but 
can  only  a^  in  one  capacity* 

Si£i,    15.     It  feems  that  the  miles  fhall  be  computed  ac- 
cording to  the  £ngli(h  manner^  allowing  5280  foot,  or  1760 
yards  to  each  mile*  and  that  the  fame  Uiall  be  reckoned  not  ?.^^^'JK\\^^* 
by  Itrait  Imes,  as  a  bird  or  arrow  may  fiy^  but  according  to 
the  neareft  and  moft  ufual  way« 

Si^,  16.  As  to  the  fecond  of  the  above  mentiohed  re- 
ftraints,  viz.  That  which  relates  td  the  coming  to  court,  it 
is  enabled  by  3  Jac.  i,  c.  5.  f.  2.  "  That  no  popifh  recu- 
^  fant  convid  fhall  come  into  the  court  or  houfe  where  the 
"  king  or  his  heir  apparent  fhall  be,  unlefs  he  be  commanded 
^'  fo  to  do  by  the  king,  upon  pain  of  one  hundred  pounds^ 
**  &c."  And  it  is  farther  enafted  by  30  Car.  2.  ft.  z.  f. 
5,6.  **  That  every  popifh  recufant  convift,  who  fhall  come 
^  advifedly  into,  or  remain  in  the  prefcnce  of  the  king  and 
*•  queen,  or  fhall  come  into  the  court  or  houfe  where  they 
"or  any  of  them  refide,  fhall  be  difabled  to  hold  or  execute 
**  any  office  or  place  of  truft  civil  or  military,  ot  to  fuc  in 
**  law  or  equity,  or  to  be  an  executor,  &c.  or  capable  of  any 
**  krgacy  or  died  of  gift^  2nd  DislU  forfeit  for  every  wilful 
•*  oSfiiC9  hv€  hundred  pcundsj  unlefs  tacb  peifbrt  do  within 
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^*  the  term  next  after  fuch  his  coming  or  remaining,  take  the 
^*  oaths  of  allegiance  and  fuprcmacy,  and  make  the  declaration 
^  againft  tranfubftantiation  and  the  invocation  of  faints,  &c. 
**  in  the  court  of  chancery." 

Se£l.  17.  As  to  the  third  of  the  above  mentioned  refbraints, 
VIZ.  That  which  relates  to  the  keeping  of  arms,  it  is  ena£led 
by  3  Jac.  I.  c.  5.  C  27,  28,  29.  •*  That  all  fuch  armour, 
"  gun-powder,  and  munition,  of  whatfoever  kinds,  as  any 
^*  popifli  recufant  conviA  (hall  have  in  his  own  houfe  or  elfe- 
^  where,  or  in  the  pofleffion  of  any  other  at  his  difpofition, 
^*  (hall  be  taken  from  him  by  warrant  of  four  juftices  of  peace 
**  at  their  General  or  Quarter  SefRons^  (except  fuch  nece/Tary 
*^  weapons  as  (hall  be  allowed  him  by  the  faid  four  juftices, 
^*  for  the  defence  of  his  pcrfon  or  houfe)  and  that  the  faid 
^  armour,  &c.  fo  taken,  (hall  be  kept  at  the  coft  of  fuch 
^^  recufant,  in  fuch  place  as  the  faid  four  juftices  at  their 
<'  faid  feffions  (hall  appoint :  and  that  if  any  fuch  recu- 
^<  fant  having  fuch  armour,  &c.  or  if  any  other  perfon  who 
**  (hall  have  any  fuch  armour,  &c.  to  the  ufe  of  fuch  recu- 
*«  fant,  (hall  refufe  to  difcovcr  to  the  faid  juftices,  or  any 
"  of  them,  what  armour  he  hath,  or  (hall  let  or  hinder  the 
*•  delivery  therfcof  to  any  of  the  faid  juftices,  or  to  any  other 
**  perfon  authorized  by  their  warrant  to  take  the  fame,  that 
"  then  every  perfon  fo  offending  (hall  forfeit  his  faid  ar- 
•*  mour,  &c.  and  alfo  be  imprifoned  for  three  months  with- 
**  out  bail,  by  warrant  from  any  juftices  of  peace  of  fuch 
**  county."  And  it  is  further  ena£^ed,  **  That  notwith'ftand- 
*<  ing  the  taking  away  fuch  armour,  &c.  yet  fuch  recufant 
**  (hall  be  charged  with  the  maintaining  of  the  fame,  and  with 
<*  the  providing  of  a  horfe,  &c«  in  fuch  fort  as  others  of  his 
«*  majefty's  fubjeas/'  Alfo  it  is  further  enafted  by  1  W.  & 
M.  c.  15.  **'  That  no  reputed  papift  refufing  to  make  the 
<*  faid  declaration  againft  popery,  mentioned  in  30  Car.  (hall 
^^  keep  arms.''  As  it  is  fet  forth  more  at  large,  chap.  14. 
fed.  4* 

SeSl.  18.  As  to  the  fourth  of  the  above  mentioned  re- 
ftraints,  viz.  That  wh>ch  relates  to  the  coming  within  ten 
miles  of  London,  it  is  enaded  by  3  Jac.  1.  c.  5.  f .  4,  5. 
•"  That  no  popi(h  recufant,  &c.  (hall  remain  within  th« 
**  compafs  of  ten  miles  of  London,  under  pain  of  one  hun- 
**  dred  pounds,  except  fuch  perfons  as,  at  the  time  of  the 
*^  faid  aci,  did  ufe  fome  trade,  myftery,  or  manual  occupa- 
*^  tion  in  London,  &c.  and  fuch  as  (hall  have  their  only 
*«  dwelling  in  London,  &c."  Alfo  reputed  papifts,  refufing 
to  make  the  declaration  mentioned  in  the  precedent  fedions, 
arc  to  be  removed  from  London,  &c.  by  force  of  i  Will.  & 
Alar.  C4  9*  which  is  fet  forth  more  at  large  in  chap.   14. 
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ScS}.  •  19*  As  to  the  firft  of  the  above  mentioned  forfeitures^ 
vvz.  That  of  two  parts  of  a  jointure  or  dower,  it  is  enaded 
by  3  Jac.  I.  c.  5.  f.  10.  **  That  every  married  woman,  be- 
**  ing  a  popiih  recufant  convidV,  (her  hufband  not  {landing 
^  convided  of  popifh  recufancy)  who  (hall  not  conform* 
^  herfelf  and  remain  conformed,  but  ihall  forbear  to  repair 
^  to  ibme  church  or  ufual  place  of  common  prayer,  and  there 
^  to  hear  divine  fervice  and  fermon,  if  any  then  be,  and  re^^ 
^  ceive  the  facrament  of  the  Lord's  fupper«  according  to 
^^  the  laws  of  this  reahn,  within  one  year  next  before  the  death 
^  of  her  faid  hufband,  (hall  forfeit  to  the  king  the  profits  of 
^  two  parts  of  her  jointure  and  dower  of  any  hereditaments 
^  of  her  laid  hulband,  &c.'' 

SeSIm  20.  As  to  the  fecond  of  the  above  mentioned  forfeit 
tures,  Vfz.  That'of  twenty  pounds,  &c.  for  not  receiving  the 
fiicrament  yearly  after  conformky,  it  is  enaded  by  3  Jac.  \k 
c.  4.  f.  2,  3*  ^*  That  if  any  popifh  recufant  convi£^,  who 
^  hath  conformed  himfelf  to  the  church,  &c.  fhall  not.  receive 
^  the  facrament  in  his  own  parifh  church,  &c.  within  one  year 
^  after  his  conformity,  he  fhall  forfeit  twenty  pounds,  and 
*'  for  the  fecond  year  forty  pounds,  and  for  every  year  after 
•'  fixty  pounds,  &c.*' 

Se£l,  21.  As  to  the  third  of  the  above  mentioned  forfeitures^ 
VIZ.  That  of  one  hundred  pounds  for  an  unlawful  marriage, 
it  isena£bdby  3  Jac.  i.  c.  5.  f.  13.  "  That  every  popifh 
^  recufant  convi^,  who  fhall  be  married  to  a  woman  who  is 
^  no  inheritrix,  otherwife  than  according  to  the  church  of 
"  England,  fhall  forfeit  one  hundred  pounds." 

Se&.  ai.  As  to  the  fourth  of  the  above  mentioned  forfei- 
tures, viz.  That  of  one  hundred  pounds  for  the  omiilion  of  a 
lawful  baptifm,  it  is  enai£ted  by  3  Jac.  i.  c  5.  f.  14.  ^*  That 
^  every  popifh  recufant  who  fhall  not  caufe  his  or  her  child 
^  to  be  baptized,  within  one  month  after  its  birth,  by  a 
^  lawful  minifler,  &c.  fhall  forfeit  one  hundred  pounds,  &c.'^ 

&<7.  23.  As  to  the  fifth  of  the  above  mentioned  forfeit 
tures,  viz.  That  of  twenty  pounds  for  an  unlawful  burial,  it 
is  enatStcd  by  3  Jac.  i..  c.  5.  f*  j  5.  **  That  if  any  popifh  re- 
^  cafant,  not  being  excommunicate,  ihall  be  buried  in  any 
*^  other  place  than  in  the  church  or  churchyard,  or  not  accord- 
**  ing  to  the  ecclefiaftical  laws  of  this  realm,  the  executors,  &o. 
**  of  fuch  recufant,  knowing  the  fame,  or  the  party  that  caufeth 
^  him  to  be  fo  buried,  fhall  forfeit  twenty  pounds,  &c." 

&/?.  74.     At  to  the  inconvenience  to  which  all  fuch  of*- 
fenders  are  liable,  viz.  Thdf  of  haying  their  houfes  fearched 
for  r^iques,  6fc.    it  is  eoM&ed  by  j/ac.    1.   c.   5.  f,  a6.         =5 
^  TbMt  MO/  twojuaiccs  of  pczcc,  2nd  aii  mayors,  bailiffs, 

^3  **  and 
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ff  and  chief  officers  of  cities  and  towns  corporate,  in  their 
f*  refpeflive  jurifdiftions,  may  fcarch  the  houfe  and  lodgings 
^*  of  every  popifli  rccufant  convi£l  for  popi(h  boolcs  artd  re- 
i^  liques ;  and  that  it'  any  altar,  pix,  beads,  pictures,  or  fuch 
f^  like  popi(h  rclique,  or  any  popifh  book,  be  found  in  the 
f^  cuftody  of  fuch  perfon,  as,  in  the  opinion  of  the  faid  juf- 
f  ticcs,  &c.  (hall  be  unmeet  for  him  or  her  to  have  or  ufe,  it 
^  ihall  be  defaced  and  burnt,  if  it  be  meet  to  be  burnt;  and 
f*  if  it  be  a  crucifiX)  or  other  relique  of  any  price,  the  fame 
"  (hall  be  defaced  at  the  General  Quarter* Seffions  in  the 
f'  county  where  it  ihall  be  found,  and  then  reftored  to  the 
♦*  owner.'** 

Se^.  25.  As  to  the  inconvenience  to  which  fuch  offenders, 
being  femes  covert  are  liable,  viz.  That  of  being  committed, 
it  is  enafted  by  7  Jac.  i.  c.  6-  f.  28.  **  That  if  any 
f^  married  woman,  being  a  popiib  recufant  convidl,  fhall  not 
f*  withiii  three  months  after  her  convidion,  conform  herfelf, 
f'  and  repair  to  church  and  receive  the  facrament,  &c.  fhtt 
f*  may  be  committed  to  prifon  by  onp  of  the  privy  council, 
•*  or  by  the  bifhop,  if  fhe  be  a  baroncfs ;  or  if  tinder  that 
^*  degree  by  two  juftices  of  peace,  whereof  one  to  be  of  the 
>*  i^«tfr«m,  there  to  remain  till  Ihe  perform,  ^c.  unlefs  the 
f*  hulband  will  pay  to  the  king  ten  pounds  a  month  for  her 
^^  offence,  or  elfc  the  third  part  of  all  his  lands,  &c«  at  the 
^'  choice  of  the  hufband,  &c." 

Se/f.  26.  And  now  I  am  to  confidcr  in  the  fecond  place, 
(low  far  fuch  recufants  make  others  liable  to  be  punifhed ; 
as  to  which  it  is  to  be  obferved.  That  the  hufband  of  a 
popifh  recufant  convidt  is  not  only  liable  to  the  forfeiture  of 
ten  pounds  a  month  for  the  abfence  of  any  of  his  fervants 
from  church,  by  force  of  i  Jac.  i.  which  is  fet  forth  more 
at  large  in  the  foregoing  chapter,  but  is  alfo  ^^  utterly  difabled," 
by  the  ninth  paragraph  of  the  faid  ftatute,  "  to  exercife  any 
^*  publick  office  or  charge  in  the  common-wealth  by  himfelf 
^^  or  by  hi9  deputy ;  (except  fuch  hufband  himfelf,  and  his 
^^  children,  which  (hall  be  above  the  age  of  nine  years  abid« 
<'  ing  with  him,  and  his  fervants  in  the  houfhold,  fhall  once 
"  every  month  at  leaft,  not  having  any  reafonable  cxcufe 
<^  to  the  contrary,  repair  to  fon^e  church  or  chapel  ufual  for 
•*  divine  fervice,  and  there  hear  divine  fcrvipc ;  and  the  faid 
**  hufband,  and  fuch  his  children  and  fervants,  as  are  of  meet 
f<  age,  receive  the  facrament  of  the  Lord's  fupper,  at  fuch 
^*  times  as  are  limited  by  the  laws  of  this  realm,  and  do 
<^  bring  up  bis  faid  children  in  the  true  religion."} 

$e^.  27.  Alfo  it  is  farther  enaded  by  the  faid  ftatute  of 
3  Jac  I.  c.  5.  f.  26*  '*  That  the  houfe  of  one  whofe  wife 
f^  is  a  popiih  recufant  convict,  may  be  fearched  by  any  tvv^ 
ff  juSiQcs  of  peace,. &c«  for  popiih books^  &c/' 
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or    OFFENCES   in   saying   or   hbarino 
MASS,    OR  OTHER  POPISH   SERVICE, 

AS  to  die  offence  in  iaying  or  bearing  mafs,  it  is  enaAed  by  Dyer  403. 
13  Eli«.  c.  I.  f.  4.    "  That  every  perfon,  who  (hall  fay  J  Comm.  $«• 
•*  or  fing  maisy  being  thereof  lawfully  convi^,  (hail  forfeit      '   '^' 
^  two  hundred  marks,  and  be  committed  toprifon  in  the  next 
^  ga<d,  there  to  remain    by    the   fpace  of  one  year,    and 
^  from  thenceforth    till  he  have  paid  the  faid  fum  of  two 
^  hundred  marks  ;  and  that  every  perfon,  who  (hall  willingly  3  J*^'*  ^5* 
*^  hear  mafs,  Ihall  forfeit  the  fum  of  one  hundred  nurks,  and  *  ^'^ 

^  fuffer  a  year's  imprifonment/' 

Si£i.  2.  And  it  is  enaded  by  xi  &  22  Will.  3.  c.  4. 
f-  09  3)  49  5*  **  Tlyit  every  perfon,  who  fhall  apprehend 
^  any  popifh  bifliop,  prieft,  or  jefuit,  and  profecute  him 
**  to  con  virion  for  faying  mafs,  or  exercifmg  any  other 
^  part  of  the  funftion  of  a  popiib  bifhop  or  prieft,  fliall  re-' 
**  ceive  one  hundred  pounds  of  the  (herifF,  and  that  every 
^  fuch  popiih  bifhop,  &c.  (except,  being  a  foreigner,  he  be 
**  entered  in  the  fecretary's  office,  and  officiate  only  in  the 
^*  houfe  of  a  foreign  minifter,)  fhall  be  adjudged  to  perpe- 
^  tual  iroprifonment.** 

t  But  by  18  Geo.  3.  c.  60.  it  is  enabled  ^^  That  the  above- 
**  mentioned  claufcs  of  11  &  22  Will.  3.  are  repealed,** 
provided,  by  f.  5.  *'  that  fuch  popifh  bimop,  prieft,  jefuit 
^  or  fchoolmafter  fhall  have  taken  and  fubfcribed  the  oath, 

(in  the  words  as  recited  in  the  faid  ftatute  of  Geo.  3.^' 
^  before  he  fball  have  been  apprehended,  or  any  profecution 
f*  commenced  againft  him/* 


CHAPTER    THE    FOURTEENTH. 

Of    the    offence     op    not    MAKitro   a 
DECLARATION    against  POPERY.     ^ 

H  E  ofFence  of  refufing  to  make  a  declaration  againft  ^  w»tn«ft  OM 
fome  of  the  principal  dodrines  of  the  popifh  religion*  wfvJllr  wb^r 
puts  all  perfons  under   the  followiag  reftraints  :  Firft,  From  he  it  orU  aoc* 
fitting  in  parliament.     Secondly,  From  holding  a  place  at  ^"P^* 
court.     Thirdly,  From  living  within  ten  miles  of  London.     ^^*  ^^^*    . 

^V^l^}^'  ^l?'^j^''^P'"e  ^^^-    Fifihlj^  It  puts  them  undc  j 
jf  ds&bmt/  afprcfeatwg  to  a  church. 


cc 
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SeJi.  I.  As  to  the  firft  of  the  above  mentioned  reftraints,  Wz. 
That  which  relates  to  the  fitting  in  parliament,  it  is  enaded 
by  30  Car.  2.  ft.  2.  c.  i.  **  That  no  peer  fliall  vote  or  make 
*'  his  proxy  in  the  Houfe  of  Peers,  or  fit  there  during  any 
^^  debate  ;  and  that  no  member  of  the  Houfe  of  Commons, 
**  fliall  vote  or  fit  there  during  any  debate  after  the  Speaker 
*'  is  chofen,  until  fuch  peer  or  member  fliall  take  the  oaths  of 
^^  allegiance  and  fupremacy,  and  make  a  declaration  of  his 
^^  belief  that  there  is  no  tranfubftantiation  in  the  (acrament 
^  ^<  of  the  Lord's  Supper  ;  and  that  the  invocation  or  adoration 

**  of  the  Virgin  Mary,  or  any  other  faint,  and  the  facrifi^e  df 
^^  the  mafs,  as  they  are  now  ufed  in  the  church  of  Rome,  Hit 
^^  fuperftitious  and  idolatrous,  &c.  on  pain  that  every  fuch 
**  offender  (hall  be  adjudged  a  popifh  recufant  convid,  and 
t  Oww  t,  ^  ,  «  diCibled  to  hold  or  execute  any  office,  &c.  or  from  thence- 
'^*  "  /orth  to  fit  or  vote  in  either  houfe  of  parliament,   to  fue  ill 

*'  law  or  equity,  or  to  be  guardian,  executor  or  adminiftra- 
•*  tor,  or  capable  of  any  legacy  or  deed  of  gift,  and'fhall 
^^  forfeit  for  every  wilful  offence  five  bi|pdred  pounds/' 

•  SeSI.  7.,  As  to  the  fecond  of  the  above  mentioned  reflraints, 
viz.  That  which  relates  to  the  holding  a  place  at  court,  it  isf 
enabled  by  the  faid  ftatuteof  30  Car.  2*  ft.  2.   f*  9.  I2>  13* 

Th»«claufci8     tt  That  every  perfon  who  fhall  be  a  fworn  fervant  to  the  king, 

Tc^tll^c.  31.  "'  ^*"  ^^^^  ^^®  ^^^^  ^^^^^  ^"^  ^^^^  '•"^  fubfcribc  the  faid 

f.  9.  '      '     '  "  declaration  in  chancery,   the  next  term  after  he  flialLbe  fo 

**  fworn   a   fervant,  &c.  And  that  if  any  fuch  perfon,  ne- 

^^  gieding  fo  to  do,  (hall  advifedly  come  into  or  remain  in 

**  the  prefcnce  of  the  king  or  queen,  or  (hall  come  into  the 

^  court  or  houfe  where  they  are  or  any  of  them  rcfide,  he 

*'  (hall  fuflfer  all  the  penalties  exprefTed  in  the  foregoing  iec- 

^'  tion,  unlefs  fuch  perfon  fo  coming  int6  the  king's    pre-' 

^}  fence,  &c.  (hall  firft  have   licence  fo  to  do,  by  warrant 

*'  under  the  hands  and  feals  of  fix  privy  counfellors,  by  ordrf 

**  of  the  privy  council,  upon  fome  urgent  occafion  therein 

**  to  be  expreiled,  which  licence  fhall   not  exceed  ten  days, 

'**  and  (hall  be  firft  filed,  &c.   in  the  petty-bag  office,  for  any 

*'  body  to  view  without  fee,  &c.  and  no  perfon  be  licenfed 

*'  for  above  thirty  days  in  one  year." 

Sdf^  3.     As  to  the^third  of  the  above  mtentioncd  reftraints, 

t;/z.  That  which  relates  to  the  living  withhi  ten  tniles  of 

London,  it  is  ena£led  by  i   Will,  and  Mar.  c.  9.  "  That 

^^  every  juftice  of  peace  in  London  and  Weftminfter,  and 

**  within  ten  miles  thereof,  (hall   caufe  to  be  arrcfted,  and 

•*  brought  before  him  all  reputed  Papifts  (excppt  foreigners^. 

^  being  merchants,  or  menial  fervants  to  fome  ambaflador  or 

.   .  ^  piiblic  s^ent,   and  except  all  fuch  as  ufed  fome  trade,  xayU 

Sm^  j%»t     '*  tery,   or  fome  manual  occupation  at  the  *time  of  t^e  (aid 

^^  **  ai*,  in  Lontton*  &c",  aud  a\fo  except  aW  ticVi  i^t&at  as 
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^  had  their  dwelling  in  London^  &c,  within  fix  months  be* 
**  fore  the  thirteenth  of  February  1688,  and  no  dwelling 
*^  elfewhere,  and  certified  their  names  to  the  feffions  be- 
^*  fore  the  firft  of  Auguft,  1689)  and  that  every  fuch  juf- 
"^  tice  iball  render  the  faid  declaration  to  every  fuch  peribn^ 
*^  and  that  every  fuch  perfon  refufing  the  fame,  and  after- 
*^  wards  remaining  in  London,  ice,  or  within  ten  miles 
"  thereof,  or  being  certified  to  the  King's  Bench  or  Quarter 
^*  Seffions,.  at  the  next  term  or  feffions,  as  having  refufed  to 
^*  make  the  faid  declaration,  and  negie£ling  to  make  the 
^  fame  in  fuch  court,  (hall  fuffer  as  a  Popifli  recufant  con- 
^  via,  &c." 

Si^.  4.  As  to  the  fourth  of  the  above  mentioned  re* 
ftraints,  viz.  That  which  relates  to  the  keeping  arms,  it  is 
enafled  by  i  Will,  and  Mar.  c.  15.  **  That  any  two  juftices 
^  of  the  peace  mayand  ought  to  tender  the  faid  declaration 
*^  to  any  perfon  whom  they  fliall  know  or  fufpcA,  or  have 
^  information  of,  as  being  a  Papift,  or  fufpeAcd  to  be  fuch  ; 
^  and  that  no  fuch  perfon  fo  required,  and  not  making  and 
^  fubfcribing  the  faid  dechration,  or  not  appearing  before  the 
^  fiiid  jufisces  tipon  notice  to  him  given,  or  left  at  his  ufual  SmcE.  ia.r. 
^  abode,  by  one  authorized  by  warrant  under  the  hands  and  '7* 
**  feakof  the  faid  juftices,  (hilil  keep  any  arms  or  ammuni- 
**  tion,  or  horfe  above  the  value  of  five  pounds,  in  his  own 
**  pofieffion,  or  in  the  pofleffion  of  any  other  peifon  to  his 
*^  ufe  (other  dian  firch  neceflary  weapons,  as  fhall  be  allow- 
*^  ed  him  by  the  Quarter-Seffions  for  the  defence  of  his  houfe 
^  or  perfon)  and  that  any  two  juftices  of  peace,  by  warrant 
^  under  their  hands  and  feals,  may  authorize  any  perfon  in 
^  the  day  time,  with  the  affiftance  of  the  conftable  or  his 
^  deputy  or  the  tithing-man,  to  fearch  for  all  fuch  arms,  &c. 
^  and  horfes,  and  feize  them  to  the  king's  ure ;  and  that  the 
^  faid  juftices  fliall  deliver  the  faid  arms  and  ammunition  at 
*<  the  next  Quarter  Seffions  in  open  court  ;  and  that  whoever 
*^  fhall  conceal,  &c.  or  fliall  be  aiding  to  the  concealing  any 
"  fuch  armfs  or  horfes,  fhall  be  committed  to  the  common 
"  goal,  by  warrant  under  the  hands  and  feals  of  any  two 
*'  juftices  of  peace,  and  alfo  forfeit  treble  the  value ;  and  that 
^  thofe  who  difcover  any  fucH  arms  or  ammunition,  fo  as 
"  the  fame  may  be  feized,  fhall  have  the  full  value  thcreof^r 
''  to  be  awarded  to  them  by  the  feffions,  &c.  and  that  fuch 
^  refufers  of  the  faid  declaration,  &c.  fhall  be  difcharged 
^  whenever  they  fhall  make  the  fame." 

Sfff.  5*  As  to  the  above  mentioned  difability  of  prefent- 
ing  to  a  church,  it  is  enafted  by  i  Will,  and  Mar.  c.  26* 
That  whoever  fhall  refufe  to  make  the  faid  declaration  upon 
fuch  a  tender  thereof  as  is  prefcribed  by  the  faid  a£t,  fhall  be 
dirabled  to  prefedt  to  an/  btncfice,  &cc,  but  it  feems  neeJIefs  ^ 

to  kt  fanb  tic  cJaufe  of  the  £iid/tatute  relating  to  this  m Jit- 
ter 


4* 


Or   OFFENCES    in  tromoting  or    Bk»  r. 


By  4  Geo.  5.  tcr  at  large  in  this  place,  inafmuch,  as  by  12  Annae,  c.  14. 
*  ft'  ^\r*^T  ^'^  pcrfons  whatfoevcr  making  profcflion  of  the  Popifh  rc- 
liabic^'to^aV     Vig^on  are  under  the  like  difability,  as  will  appear  from  ch. 

double  Und  Ux,    ,  (J,  fc£t.  6,  7,&C. 

if  they  do  not  -^  '  " 

uot  conform  in  the  manner  dircded  by  the  aft. 


CHAPTER    THE    FIFTEENTH. 


iComm.  4^T. 
4  Comm.  55. 
115- 


For  the  effVft 
and  confequence 
of  «  foreign 
education  in  a 
popiih  feminary. 
Vide  Str.  318. 
Comyns  207. 


Andr.  104. 
Lucas  113* 
356.  406. 
10  Mod*  1 1 3« 


Keb.  163. 
Vide  3  Bac. 
Abr.  789.  and 
the  cafes,   &c, 
there  cited. 


Or    OFFENCES     in    promoting    or    en- 
couraging   THE    POPISH  RELIGION. 

OFFENCES  in  promoting  or  encouraging  the  Popifli 
religion  feem  to  be  reducible  to  the  following  heads ; 
1.  Giving  or*  receiving  Popifli  education.  2.  Profeffing  the 
Popiih  religion.     3.  Buying  or* felling  Popifh  books. 

Se£2.  I.  The  firft  offence  of  this  kind,  viz.  That  of  giv- 
ing or  receiving  Popifh  education  depends  upon  feveral  fla- 
tutes  J  and  firft  it  is  enaded  by  i  Jac.  i.  c.  4.  f.  6.  7.  **  That 
*'  if  any  perfon  or  perfons  under  the  king's  obedience  fhall 
*^  go  or  fend,  or  caufe  to  be  fent,  any  child  or  any  other 
*'  perfon  under  their  or  any  of  their  government,  beyond  the 
*^  feas,  out  of  the  king's  obedience,  to  the  intent  to  enter 
*'  into,  or  refide  in,  or  repair  to  any  college,  &c.  of  any 
*'  Popifh  order,  profef&on  or  calling  to  be  inftru£ted,  per- 
*'  fuaded  or  ftrcngthcned  in  the  Popifh  religion,  or  in  any 
"  fort  to  profcfs  the  fame,  every  fuch  perfon  fo  fending  fuch 
^^  child,  &c.  fhall  forfeit  lool.  and  every  fuch  perfon,  fo 
*^  paffing  or  being  fent,  &c.  fhall  in  refpe^t  of  him  or  herfelf 
**  only,  and  not  in  refpeft  of  any  of  his  heirs  or  poflerity, 
*^  be  difabled  to  inherit,  purchafe,  take,  have  or  enjoy,  any 
^'  profits,  hcrediuments,  chattels,  debts,  legacies  or  fums  of 
**  money,  &c.  whatfoever:  and  that  all  eflates,  terms, 
*'  and  other  interefls  whatfoever  to  be  made,  fuffered  or 
•*  done,  to  the  ufe  or  behoof  of  any  fuch  perfon,  or  upon 
**  any  trufl  or  confidence,  mediately  or  immediately  to  or 
"  for  the  benefit  or  relief  of  any  fuch  perfon,  Ihall  be  ut- 
«*  terly  void.'.' 

Se£l.  2.  And  it  is  farther  enabled  by  3  Jac.  i.  c.  5.  f.  16. 
"  That  if  the  children  of  any  fubjeft  within  the  realm  (the 
"  faid  children  not  being  foldiers,  mariners,  merchants,  or 
*'  their  apprentices  or  faftors)  fhall  be  fent  or  go  beyond 
"  fea,  to  prevent  their  good  education  in  England,  or  for 
'**  any  other  caufe,  without  the  licence  of  the  king  or  fix  of 
**  his  privy  council  (whereof  the  principal  fecretary  to  be 
f^  one)  under  their  liiai^s   aud  {^?\S).  tkvat  \)\^1!l  tvcc^  fuqh 
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**  child  flull  take  no  benefit  by  any  gift,  conveyance,  defcent, 

**  devife  or  othcrwife  of  or  to   any  hereditament  or  chattel, 

**  till  fuch  child  being  of  the  age  of  eighteen  years  or  above, 

•*  take  the  oath  of  obedience  before  fomcjuftice  of  peace  of 

"  the   county,  liberty,  or  limit,  where  the  parent  of  fuch 

**  child  did  and  (hall  inhabit :  and  that  in  the  mean  time  the 

^  next  of  kin  to  fuch  child,  who  (hall  be  no  Popifli  recufant, 

"  (ball  have  the  faid  hereditaments,  &c.  fo  given,  &c.  until 

^*  fuch  child  (hall  conform,  &c.   and   take  the  fatd  oath  and 

**  receive  the  facrament ;   and  that  after  fuch  conformity,  &c.  vide  11  &  11 

*•  he  who  hath  received  the  profits  of  the  faid  hereditaments,  ^•"«  3«  ^  4- 

"  &c.  fliall  account  for  the  fame,   and  in  reafonable  time  *^^^«®*3'«^ 

•*  make  payment   thereof,   and  reftore  the  value  of  the  faid 

'<  goods,  oic.    And  that  whoever  (hall  fend  fuch  child  over 

^  feas,  fliall  forfeit  one  hundred  pounds/' 

Si^.  3.  Alfo  it  is  enaSed  by  3  Car.  i.  c.  2.  "  That  if 
^  any  perfon  under  the  obedience  of  the  king  (hall  go,  or 
^  (hall  convey  or  fend,  or  caufe  to  be  fent  or  conveyed,  any 
*'  perfon  out  of  the  king's  dominions,  into  any  parts  beyond 
^^  the  feas,  out  of  the  king's  obedience,  to  the  intent  to 
*^  enter  into,  or  be  refident  or  trained  up  in,  any  priory, 
•'  abbey,  nunnery,  Popi(h  univerfity,  college  or  fchool,  or 
**  houfe  of  Jefuits,  priefts,  or  in  a  private  Popifh  family, 
^  and  (hall  be  there  by  any  Popifh  perfon  inftru£ted,  per- 
^'  fwaded  or  ftrengthened  in  the  ropifh  religion  in  any 
^  fort  to  profefs  the  fame,  or  (hall  convey  or  fend,  or 
"  caufe  to  be  conveyed  or  fent,  any  thing  towards  the 
^  maintenance  of  any  perfon  fo  going  or  fent,  and  trained 
f^  and  inftru£led,  as  is  aforeEaid,  or  under  the  colour  of  any 
^  charity  towards  the  relief  of  any  priory,  &c.  or  religious 
"  houfe  whatfoever  i  every  perfon  fo  fending,  &c.  any  fuch 
••  perfon  or  thing,  and  every  perfon  pa  fling  or  fent,  being 
^  thereof  convided,  &c.  (hall  be  difabled  to  profecute  any 
"  fuit  in  law  or  equity,  or  to  be  executor  or  adminiftrator  to 
**  any  perfon,  be  capable  of  any  legacy  or  deed  of  gift,  or  to 
^  bear  any  office  within  the  realm.  And  (hall  forfeit  all  his 
<<  goods  and  chattels,  and  (hall  forfeit  all  his  hereditaments, 
f^  offices  and  eflates  of  freehold, during  his  life." 

The  fecond  offence  of  this  kind,  viz.  that  of  profefling  the 
Popi(h  religion,  is  pi^nifhed  with  the  following  difabilitics, 
Firfif  Of  taking  an  ellatc  in  lands.  Secondly^  Of  prefenting 
Jo  a  church. — Alfo  it  is  punifhed  with  the  following  reftraints, 
|.  From  keeping  fchool.  2.  From  wi^hrholding  a  competent 
luaintenance  from  a  Prote(iant  child. 

Sf^.  4.     As  to  the  firft  of  the  abovementioned  difabilitics,  '  ^^^'  5»^' 
viz.  That  of  taking  an  eftate  in  hnds.   It  is  cnafled  by  11  a  AiVt.G^.  i^v 
(i  12W.  J.  C.4.  '*  That  ever/ perfon  educated  in  or  profeflTmg  ^\o. 
>  tbcPopUb  religion^  who  iball not,  mtbin  fix  months  aftec  ^  ^^^-  ^^^* 
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^p^^^-'^^'      **  ^^^  ^8*  of  eighteen  years,  take  the  oaths  of  allegiance  and 
%S'  364I  ^'      "  fupremacy,    and  fubfcribe  the  declaration  againft  popery 
xoMoa.  S9.      "  mentioned  in  30  Car.  2.  ftat.  2.  chap,  i.  in  the  Chancery, 
St«n  e  T    6      "  ^"^  King's  Bcnch,  or  Quarter  SefBons  of  the  county  where 
»^p!"wilL^353.  "  ^uch  perfon  fhall  refide,  fhall  in  refpedl  of  himfelf  or  herfelf 
Cowp.  468.        *•  only,  and  not  in  refpeS  of  any  of  his  or  her  heirs  or  pof- 
1  Wiif.  176.      <i  terity,  be  difabled  to  inherit  or  take  by  defcent,  devife  or 
^^  limitation,  in  pofTeflion,  reverflon  or  remainder,  any  lands^ 
"  tenements  or  hereditaments,  in  England  or  Wales,  &c. 
*^  And  during  the  life  of  fuch  perfon,   and  until  he  take  the 
*^  faid  oaths,  &c.  his  next  of  kin  being  a  Proteftant,  ihall 
'^  enjoy  the  fame,   without  being  accountable  for  the  profits, 
'^  but  (hall  not  do  wilful  wafte  under  pain  of  forfeiting  treble 
*^  damages  to  the  party  fo  difabled  :    and  all  Papifts,  or  per* 
^*  fons  making  profeffion  of  the  Popiih  religion,  are  difabled 
'^  to  purchafe  in  their  own  names,  or  the  names  of  others,  to 
*^  their  ufe  or  in  truft  for  them  :  and  all  eftates,  terms  and 
*^  other  intcrcft  and  profits  whatfoever,  out  of  lands  made  to 
**  their  ufe,  or  on  any  truft,  mediately  or  immediately,  for 
**  their  benefit,  are  void." 
9  Mod.  T7t.  Si^.  5.     In  the  conftruftion  hereof  it  was  refolved  by  the 

p^piiTt^nlnt  m  ^^^^^  ^^  Lordsj  in  Ropcr's  cafe.  That  the  devife  of  the  re- 
tail w.o  Tuffcrt  fidue  of  money  arifing  from  the  fale  of  an  eftate  appointed  to 
a  rccorrry  to      b^  foij  for  payment  of  debts,  &c.  is  wi<hin  the  ftatutc. 

himfelf  in  fee  in  '^    "^ 

order  to  m»ke  a  marriage  (ettlement ;  is  not  a  purchafer  within  the  *6t.    Str.  267. 

t  But  by  18  Geo  3.  c.  60.  the  above  claufe  in  the  itatute 
of  William  the  Third  is  repealed,  and  all  perfons  having  or 
claiming  any  lands,  tenements  or  hereditaments,  under  titles 
not  hitherto  litigated  fhall  enjoy  the  fame  as  if  the  faid  zGt  of 
II  and  12  Will.  3.  c.  4.  had  not  been  made,  provided  afways, 
^'  that  all  fuch  perfons,  within  the  fpace  of  fix  calendar 
•*  months  after  the  palling  of  this  a£V,  or  of  the  accruing  of 
•*  his,  her,  or  their  title,  being  of  the  age  of  twenty-one 
*<  years  ;  or  within  fix  months  after  he,  or  me  fhall  attain  the 
*'  age  of  21  years,  or  being  ofunfound  mind,  or  in  prifon,  or 
^^  beyond  the  feas,  then  within  fix  months  after  fuch  difability 
4  Burn.  23.  *^  removed,  fhall  take  and  fubfcribe  the  oath  in  the  words  as 
*'  recited  in  the  flatute." — Which  oath  the  courts  of  Record 
and  Chancery  at  Weftminfler,  in  Wales,  Chefler,  Lancafler, 
Durham,  or  any  General  or  Quarter  Seffions  of  the  Peace, 
of  any  county  or  place  in  England  are  required  to  adminifler 
and  to  regiflcr. 

Precedent  of  a  Se^  6.  As  to  the  fccond  of  the  above  mentioned  difabilf- 
title  m^eun.  ties,  viz.  That  of  prcfenting  to  a  church,  which  by  3  JaC. 
toihcfefta.      ^    ^   f  jg^    ,g^  ^^^  ^,^  ^„j  ,  i^Vill.  &  Mar.  c.  26.  did  ex- 

Lut.ixou  tend  only  to  Popifh  recufants  convift,  and  perfons  I'efufing.to 

'"^'  make  the  declaration  againfl  Popery,  mentioned  in  30  Car.  2. 

aiZ^Vr]^  a.  2.    it  is  enafted  by  12  Ann.  ft.  a-  c,  1  v  **  That  every 

J  Lew.  33Z.  •€  PsipiR^  or  perfon  making  profcaon  rf  liJtit  Yo^\ttL  itXx^^n^ 
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*•  5:c.  and  every  mortgagee,  truftee,  or  perfon  any  ways  in- 
^  trufted  by  or  for  fuch  Papift,  &c.  with  or  without  writing, 
^  (bait  be  difabled  Co  prefent  to  any  .benefice,  fchool,  or  hoi- 
^*  pital,  &c.  or  to  grant  any  avoidance  of  any  benefice,  prebend 
**  or  eccleiiaftica)  living  ;  and  that  in  all  cafes  the  (Jniverfi* 
«  tics  (hall  prefent." 

Si^,  7.  Alfo  bv  force  of  the  faid  (latute,  "  The  ordinary 
^  may  tender  the  declaration  againft  tranfubftantiation  to  any 
^  reputed  Papift  making  a  prefentatlon,  and  upon  a  refufal  to 
*^  take  the  fame,  the  prefentation  (hall  be  void :  alfo  the  or- 
•*  dinary  may  examine  every  prefentec  upon  oath,  whether 
*^  die  perfon  who  prefented  him  be  the  true  patron,  or  only  a 
^  truftee  i  And  the  court  wherein  a  quare  hnpedit  fhall  be 
^  brought,  may  in  like  manner  examine  the  parties,  and  a 
^  bill  maybe  brought  in  any  court  of  equity  to  difcover  fuch 
^  fecret  trufts,  &c  and  the  anfwer  of  fuch  perfons  upon  any 
*^  fuch  examination  or  bill  (hail  be  good  evidence  againft  fuch 
*'  patron,'  in  refpe£i  of  fuch  a  prefentation,  but  not  as  to  any 
*•  other  purpofe." 

t  And  it  is  alfo  enaaed  by  1 1  Geo.  2.  c.  17.  f.  5,  «« That  J^y'^\^'''^  ^* 
*•  every  grant  of  any   advowfon,   or  right,  of  prefentation,  ,^ceo.  u  ii.'a. 
^  collation,  nomination,  or  donation  of  and  to  any  benefice,  ch.  <;;. 
*•  prebend,  or  ecdefiaftical  living,  fchool,  hofpital  or  dojia-  z^cq.ucU. 
«•  tive,  and  every  grant  or  any   avoidance  thereof  by  a<jy 
**  Papift,  or  perfon  making  profeflion  of  the  Popifh  religion, 
**  Of  any  mortgagee,  truftee,   or  perfon  any  ways  in  trufted 
••  direfUy  or  indiredly,  mediately  or  immediately,  by  or  for 
**  any  fuch  Papift,  whether  declared  by  writing  or  not,  (hall 
**  be  null  and  void,  unlefs  fuch  grant  (hall  be  made  bonafidtj 
^  and  for  a  full  and  valuable  confideration  to  and  for«   and 
••  merely  and  only  for  the  benefit  of  a  Proteftant  purchafcr, 
^  and  every  fuch  grantee  (hall  be  deemed  a  truftee,  &c.  and 
**  compelled  to  difcover,  and  according  to  12  Anne. — And 
'•  that  every  devife  thereof,  with  intent  to  fccure  the  benefit 
^  to  the  heirs  or  family  of  fuch  Papift  (hall  be  null  and  void, 
^  and  the  devifee  bound  to  difcover  as  aforefaid." 

Si£f.  &•  I  do  not  know  that  any  refolution  hath  been 
given  on  either  of  the  above  mentioned  ftatutes  of  i  Will.  & 
Mar.  or  12  Ann.  However,  the  expofitions  which  were  made 
on  3  Jac.  I.  feeming  to  be  for  the  moft  part  applicable  to 
the^  latter  ftatutes  alfo,  I  (hall  take  notice  of  the  principal 
of  them ;  as, 

Se£f*  9.     Firji^  That   where  a  prefentmcnt  is  ^r^  hacvice  1 1  Co. ;-,  :S. 
vcftcd   in   the   univcrfity  by  reafon  of  the  patron's  being  a  Coni>ns  1^1. 
Popt(h  recufant  at  the  time  when  the  church  became  void,  it  ^°  ^^*  57- 
(hall  not  be  divefted  again  by  his  conforming  himfelf  to  the 
church,  or  by  his  death. 

Se£i.  10.     Secondly^  That  fuch  a    patron   is  only  difabled  c^jey^^o, 
to  prefent,  and  that  he  continues  patron  as  to  all  other  pur-> 
pofes,  and  therefore  that  he  Disdl  con&rtn  the  leafes  of  the 
wcumbcaCp  (ff» 


'4<  Op   OFFENCES   INT   ?romotino,  fcc:     Bk.  1: 

xjon.  j9,io«        Se^.  ii.     Thirdly j  That  fuch  a  pcrfon  by  being  difablcd 

to  grant  an  avoidance^  is  no  way  hindered  from  granting  the 

advowfon  itfelf  in  fee,   or  for  life  or  years,  bona  fide^  and  for 

good  confideration. 

1  Jon.  20, 11,         Se£f,  12.     Fourthly^  That  if  an  advowfon  or  avoidance  be- 

&c.  longing  to  fuch  a  perfon  come  into  the  king's  hands,  by  rea« 

Moor  8*71/*^'  fon   of  an  outlawry,  or  conviftion  of  recufancy,  &c.   the 

king,  and  not  the  univerfity,  (hall  prefent. 

Sen.  13.  As  to  the  iirft  of  the  above  mentioned  reftraints, 
vi%.  that  which  relates  to  the  keeping  fchool,  it  is  enaded 
by  the  faid  ftatute  of  11  isT  12  Will.  3.  c.  4*  f.  3*  "  That  if 
**  any  Papift,  or  perfon  making  profeflion  of  the  Popifh  re- 
^^  ligion,  {hall  be  convi£l  of  keeping  fchool,  or  taking  upon 
*'  themfelves  the  education  or  government,  or  boarding  of 
^'  youth  in  any  place  within  this  realm,  or  the  dominions 
"  thereunto  belonging,  they  (hall  be  adjudged  to  perpetual 
"  imprifonraent.'* 
Videch.  13.  f  But  this  claufe  is  repealed  by  i8  Geo.  3,  c.  6'^.  provided 

^"^'^  the  party  (hall  take  and  fubfcribe  the  oath  therein  recited,  be- 

fore he  (hall  have  been  apprehended  or  any  profecution  com- 
menced againft  him. 

SeSi.  14.  As  to  the  fecond  of  the  above  mentioned  rc- 
ftraints,  vt%.  that  which  relates  to  the  power  of  a  Popifh  pa« 
rent  over  his  Proteftant  child,  it  is  enaded  by  the  faid  ftatute 
of  II  &  12  Will.  3.  c.  4.  "  That  if  any  Popiih  parent,  in 
•*  Order  to  compel  a  Proteftant  child  to  a  change  of  religion, 
^^  ftiall  refufe  to  allow  fuch  child  a  fufficient  maintenance, 
*^  fuitable  to  the  degree  and  ability  of  fuch  parent,  and  to 
^*  the  age  and  education  of  fuch  child,  the  Lord  Chancellor 
^^  upon  complaint  may  make  fuch  order  therein,  as  fhall  be 
**  agreeable  to  the  intent  of  the  faid  ad." 

4Comm.  115.         Si£f.  15.     The  third  offence   of  this    kind,    viz.  that  of 

felling  or  buying  Popiih  books,  depends  upon  3  Jac.  i.  c.  5, 

Sec  3&4Ed.     f-  25.  by  which  it  is  enaded,  "  That  no  perfon  (hall  bring 

6.  c.  10.  <«  from  beyond  the   feas,   nor  (hall  print,  buy,  or   fell   any 

'^    »«c.j.      4t  pQpi{}j  primer,   ladies  pfalters,  manuals,  rofaries,  PopLfh 

**  catechifms,  miiTals,  breviaries,  portals,  legends  and  lives 

*'  of    faints,    containing   fuperftitious   matter,     printed    or 

"  written  in  any  language  whatfoever,  nor  any  other  fuper- 

*'  ftitious  books  printed  or  written  in  the  Englifh  tongue  ;  on 

**  pain  of  forfeiting  forty  (hillings  for  every  book,  &c.  and 

**  the  books  to  be  burnt." 
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CHAPTER  THE  SIXTEENTH. 

Or  OFFENCES  against  the  established 
CHURCH  BY  PROTESTANT  DIS- 
SENTERS. 

OBSTINATE  nonconformifts  were  compellable  by  3 1  a  Burn.  E.  U 
Eliz.  c.  I .  to  abjure  the  realm,  and  were  alfo  fubjc<ft  to  all  '^'^^ 
the  penalties  mentioned  in  the  tenth  and  eleventh  chapters  of  this  ^  jo^Tii^g 
book;  and  diflenters  ivere  farther  reftrained  by  17  Charles  the  ^33,  234. 
Second,  chapter  2.  and  22  Charles  2*  cb.  i. — But  at  this  day 
by  I  William  &  Mary  c.  1 8.  f.  2.  **  All  perfons  dilTenting  from 
•*  the  church,"  except  papifts,  and  thofe  who  (hall  in  preaching 
or  writing  deny  the  dodrine  of  the  Trinity  '*  are  exempted 
^  from  all  penal    laws    relating   to    religion,"   except  the 
twenty-fifth  of  Charles   the  Second,  chap.   2.  by  which  all 
officers  of  truft  are  bound  to  receive  the  facrament  according  yyefufi.  ch.  g, 
to  the  ufage  of  the  church  of  England,  and  alfo  to  take  the 
oaths  of  allegiance  and  fupremacy,  and  the  teft ,  and  alfo  ex- 
cept 30  Charles  2.  ft.  2.  c.  i.  by  which  the  members  of  both 
houfet  of  parliament,  and   all  the  king's  fworn  fervants  (^7)  (,,)  rhischufc 
are  bound  to  make  a  declaration   againft  tranfubftantiatioa  reiarmg  tu  .he 
and  the  invocation  of  faints,  and  the  facrifice  of  the  mafs,  J^^nflV^rc "  Il^i 
•*  provided  fuch  diflenters  take  the  oath  of  allegiance  and  by  a'cco^L  ^ 
^  fupremacy,  and  make  the  faid  declaration  againft  tranfub-  ^*  3x» 
"  ftantiation,  &c.  and  come  to  fome  congregation  for  religi-  ^*'^*  ^*'* 
^  ous  worfliip,  in   fome  place  regiftered   (i)   cither  in  the 
*^  bi(bop*s  court  or  at  Seflions,  the   doors  whereof  fliall  be 
•*  neither  locked,  barred,  nor  bolted." 

(i)  In  regiflerisg  the  c«rtiiicite»  the  jufticet  are  merefy  miniflerbl,  anJ  if  perfons  reforttng  ri> 
iBj fuch  meeting  hottfe,  do  not  bring  themfelvea  within  thii  aA,  fuch  regiftring  will  notprot.rit 
them  from  the  penalties  of  the  law.  i  Black.  606.— Nor  doth  this  ad  extend  to  d\\  perfon.  who 
ftaU  think  fit  to  ftile  themfelret  protetlant  drfler.tcrs.  3  Burn.  £.  L.  170.  therefore  if  a  man  be 
tprofefled  €hurchman»  and  only  fometimes  go  to  meetings,  the  tnlc.Mtion  aft  will  no:  excufe 
him.  6  Mod.  190.  A  minifter  alfo,  e&ercifing  bis  funtti«ni«  wictiout  being  licenced  by  th<*. 
biftop,  Lindwood  288*  in  a  chapel  of  eafe,  according  to  the  litcs  of  the  church  of  England,  h  not 
lithin  the  zCt,  for  by  Lord  Hardwickei  it  was  made  to  protect  tender  confclences  from  pcniltics, 
and  to<extend  it  to  thofe  of  the  church  who  k£t  contrary  to  its  rulea  and  dircipline,  would  iairtfuu.e 
an  eadleis  coofufion*    a  Atk«  49S. 

&^.  2.  Alfo  by  feAion  8,  9,  10,  11,  11.  "  Diflcnting 
^'  teachers  are  tolerated,  if  they  take  the  faid  oaths,  &c.  at  the 
•*  General  or  Quarter- Seflions  to  be  held  for  the  place  wher^ 
**  fuch  perfons  live,  and  fubfcribe  the  thirtyrnine  articles  of  the 
**  church  of  England,  except  thofe  few  fcruplcd  ones  con- 
^  cermng    cbufch-government  and   iBfant-bapcifm.''     And 

by 


^  Or  OFFENCES  AaAinsr  rut  sstabushed  Blct; 

S«lk.  5r«-         bf  lo  Anne  c.  a-  f*  Jj  8,  9.  •*  Tbcy  may  qualify  thcmfclvcs, 

]lciT.io4j«       «4  ^^  ^^1  jgjing  a  profecution  upon  any  penal  ftatute,  as  bc- 

^  fore,  and  being  qualified   in  one  county  may  officiate  in 

**  anoih<r,  i4poa  producing  a  certificate,-  an4  taking  the  (aid 

*<  oaths,  &c.   if  required*" 

At  to  Qiiakm        fiftf/.  3.     Aifo  by  thc  faid  ft?itute  of  i  WilUam  and  Mary 

^^tlL^^^*^'   f.  13,  14,  15, .    T^ofe  who  fcruple  the  taking  of  any  oath, 

Geo.  »•  "4^.    ^^  within  tb«   like  indulgence^  provided  they  fubfcribe  thc 

U  3«.  aforefaid  declaration,  and  alfo  a  declaratipn  of  fidelity  to  the 

king,  andagainll  the  depofing  do<5trine  and  papal  fupremacy; 

and  alfo  profefs   their  faith  in  God   the  Father,  and   Jefus 

ChrifV  his  eternal  Son,   the  true,  Qo'd»;.aind' the  Holy  Spirit, 

One  God  for  evermore ;    and  acknowledge   the  bofy  fcrip- 

tures  of  the  old  and  new  teftament  to  be  given  by  divine 

infpiration* 

3  LcT.  376.  Se^.  4*     Since  this  flatute  a  prohibition  lies  to  the  fpiritual 

<5iy*  5«9*         court  proceeding    againft    perfons   for   incontinency,   who 

mtrriaceaa.      have  been  married  in  a  licenfed  conventicle. 

a6Geo.a.  f  Se^.  $*     And  by  19  Geo.  3.   c  44.  which  declares  the 

c.  33.  Jffrg.      J  Will,  and  Mar.  c.  18.  to  be  a  public  a£V,-  ^  every  perfon 

^  diflenting  from  the  church  of  England,  in  holy  orders,  or 

^^  pretended  holy  orders,  or  pretending  to  holy  orders,  be« 

^^  ing  a  preacher  or  teacher  of  any  congregation  of  diflTetitiMg 

**  proteftants,  who,  if  he  fcruple  to  declare  and  fubfcru)e^ 

^*  aforefaid,  fl^all  take  the  oaths,  and  make  and.  fubfcrrbfe'l^e 

^*  declaratipn   againft  popery  required    bjr   the  faid-  aft  of 

**  I  Will.  &  Mary,  to  be    taken,  made   and  fubferibed  by 

^^  proteftant  diffenting    minifters,  and  (hall  alfo  make  and 

*^  fubfcribe  a  declaration  in  thc  words  following  ^  I  A»  B.  do 

*  foUmnly  d^clare^  in  ibi  prefena  ofJimiihty  God^  that  1  am  a 

*  cbri/lianj  and  a  prot^ant^  and  asjuch  that  Jbtilieoi  that  iStkriftm 
^  tuns  of  the  old. and  new  teftament^  as  eommonfy  teceived' among 

*  proteftjnt  churches^  do  contain  the  revealed  wiU  of  God ;.  'emi'  that 
^  I  do  receive  the /ami  as  the  rule  of  my  d^Sirine  and  praBic/  flnOl 
*^  be,  and  every  fifcb  peribn  is  hereby  declared  to  be,-  toititled 
*^  to  all  the  exemptions,  benefits,  pnrileges  and  advantages 
**  of  I  Will.  &.Mary  c.  18.  and  10  Anne  c«  a.  sUiii  the  jiif- 
*^  ticcs  of  the  peate  at  the  General  ScAons  of  the  peace, 
^  where  any  proteflant  diffenting  minifler  (hall  live,  are  te- 
**  quired  to  admin ifter  the  lafl  mentioned  declaration  to  fuch 
**  minifter,  upon  his  offering  hi mfelf  to  make  and  fuMcrlbe 
"  the  fame."— And  it  is  further  enadcd,  *•  that  no  proteftant 
*^  diflenter  fo  qualified  as  aforefaid,  (hall  be  profeciited  for 
"  teaching  and  inflrucling  youth,  ^«  a  tutor  or  fchobliilaiter^ 
**  in  any  cafe  whatfoever,"— provided  always  **  that  this  qua* 
<^  lification  fball  not  intitle  fuch  diflenter»  to- obtain  orhok^ 
^  the  maflcrfhip  of  any  college  or  fchool  of  royal  foutidjU 
^  ation,  or  of  any  other  endowed  college  or  fchool'  fdlr  thb 
♦«  education  of  youth,  unlcfs  founded  fince  i  Will.  &  Mary 

for 
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**  for    the  immediate  ufe  and  benefit  of  proteftant   dillen' 
«»  ters."(a). 

.  (a)  The  law  fo.^  faYOiin  ^ilTentersi  u  to  pcnoitthe  eftaUiihnient  of  charities  Fof  the  Tupport  H 
l^ir  ninifteH  1  Tefiy  1^3.  Buff.  1267.  and  tbey  are  csenlpced  by  ihis  aO  f  1 1.  trum  fcrv^rig  upSn 
jvriety  and  up<jfi  covntyi  Ward,  or  paiiih  offices.  And  by  l^Ceo.  3.  c.  44.  from  ferving  in  th0 
aulitia  vndrr  1  Geo.  3.  €•  20.  The  Ktnf*t  bench  alfo  will  grant  protc^i  >t  c»  a  proteft^ni  difTehU 
ini(  miniikr  by  aaodatnus.  Burr.  1265.  By  information  alfu  fur  ihr  difturbanceot  hit  co  .g'-ega- 
ildti*  Gib".  304.  X  Mod.  x6S— And  to  deftroy  any  rell|'iclt«  nieeting-houfe  reglftered  aecorJing  to 
%he  u4er*cSon   %€t  n    felony  without  clergy.     And    the  hmuircd  mkde   liable  to  the  d  im^gt:.; 

1  Ge^  f.  ft.  i.  c.  5.  L.  Ray.  125. But  no  marriage  can  be  celebrated,  but  ii)  tome  chur  ..  Ot 

coapel  where  banns  have  ufually  been  pubiiflied  ;  unlefi  the  parties  arc  Jews  or  Qnakertt  x^  Ge^, 
S*  c«  33.— And  by  Lord  Mansfield  all  the  confequcnccs  or  the  a^  of  toleration  otig^it  10  be  purt\jrd 
widi  tbe  gr^ateft  liberality  in  eafe  of  tne  fcrupulout  coofdelues  0/  dilTteters ;  guarding  at  the 
iaJDoe  time  agaiaft  any  prejudic  chat  may  arife  to  the  refl  of  the  kihg*s  fubje^s  from  this  indui- 
f^ncc  and  proteQioa.  Cowp.  388,3(^3.  4Com]h.  52. — Refpel^iiig  meetiilg«bouiel  in  Scdtlibdj 
KUe  10  Anne  c*  y.     i$  Oto*  %•  c«  38.    21  Geo.  %»  c«  34* 
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b^    HIGH    TREASONi 


OF  OHehcei  ilidfe  imtnedistely  againft  niM^  foihe  ar^ 
more  immediately  againft  the  king,  others  more  im-  Px\mPiltix^^ 
teediBtely  sgaintt  the  fufaje6t.— ^Offences  mbre  immediately 
againft  the  king  are  either  cai>ital  or  not  capital.  The 
capital  ofiences  of  this  nature  are  either  high  treafon  Or 
lUonieli 

Srff.  I*     And  Firftj  Of  high  tl-eafon  j  ebhfcerning  which,  S^"?'  '\ 
before  25  £dir«  3.  c.  2.  there  Uras  great  diverfity  of  opinions,  12  Ait.  4^. 
and  many  offences  were  taken  to   be  included  in  it,  bcfides  loAff.  19. 
thofe  btorefled  ih  the  faid  ftp-tute  j  as  the  killing  of  the  king's  p,-"';p  ^.126* 
frcber^  brother  br,   even   of  his  ttieffcnger*    producing  the  to  130. 
pope's  bull  bf  ejlcomiliunication^  ind  pleading  it  in  difabillty  j  *  Hale  76*  to  S;* 
reftiiing  to  accufe  a  man  in  the  king's  courts,  and  fumitioning 
him  to  appear^  and  defend  himfelf  before  a  foreign  prince  ;  and 
other  fucb  like  ads  tending  to  diminifli  the  royal  dignity  of  the 
crown. 

SOi.  2.  But  all  treafotif  were  fettled  by  the  faid  ftatute  of  i^iow.  U* 
ISEdw.  3.  c.  1.  which,  by  i  Mary,  fefl*.  i.  c*  1.  was  rein-  JjeuJ*;  i?' 
fbrced,  and  again  made  the  only  ftandard  of  treafoh ;  and 
tU  ftatutet  between  the  faid  ftatutes  of  25  Edw.  3.  and  i 
Mary,  which  made  any  offences  high  ol*  petit  treafon^  or  mifpi  i^ 
£ono(F  treafon,  are  abrogated.  So  that  no  olFeiicc  is,  at  this 
4ay^  to  be  efteemed  high  treafon,  Unlcfs  it  be  either  declared 
tobe  fttch  by  the  iaid  ftatute  of  25  Edw.  3.  or  rr.acic  fuch 
^  fome  ftatute  iince  the  fir  ft  of  Mar  )^. 

And  therefore  Ifha}}  confjJer,  Fi'rfly  5iich  offences  as  ar<i 
^\]A  tr.-^/bJt  ivlthin  the  faid  ihtutc  of  25  Ldw.  2.  or  other 
^^^•^'  ^  ftatutet 
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ftatutes  grounded  thereon,  and  explaining  the  fame.-— Second* 
ly.  Such  as  are  made  high  treafon  by  fubfequent  ftatutes. 

And  Firft,  By  the  faid  (latute  of  25  Edw.  3.  there  are  four 
kinds  of  high  treafon.  Firfly  That  which  immediately  concerns 
the  king,  his  wife,  or  children.  SeconcUy^  That  which 
concerns  his  office  in  the  adminiftration  of  juftice.  Thirdly^ 
That  which  concerns  his  feal.  Fourthly^  That  which  con- 
cerns his  coin — And  thefe  three  laft  are  called  interpretative 
treafons. 

Se^.  3.  That  of  the  firft  kind  is  thus  declared  by  the 
following  words  of  the  faid  ftatuteof  25  Jldw.  3.  **  Whereas 
**  (divers  opinions  have  been  before  this  time,  in  what  cafe 
*^  treafon  fliall  be  faid,  and  in  what  not,  the  king,  at  the  re- 
"  qucft  of  the  lords  and  of  the  commons,  hath  made  a  de- 
**  claration  in  the  manner  as  hereafter  followeth  ;  that  is  to 
"  to  fay,— When  a  man  doth  compafs  or  imagine  the  death  of 
**  our  lord  the  king.' — Or  bt  my  lady  his  queen, — Or  of  their 
"  eldeft  fon  and  heir;— Or  if  a  man  do  violate  the  king's 
*'  companion,— Or  the  king's  eldeft  daughter  unmarried  ;— 
"  Or  the  wife  of  the  king's  eldeft  fon  and  heir;— Or  if  a 
"  man  do  levy  war  againft  our  lord  the  king  in  his  realm,— 
**  Or  be  adherent  to  the  king's  enemies  in  his  realm,  giving 
**  them  aid  and  comfort  in  the  realm  or  elfewhere, — and  thererf 
"  be  provably  attainted  of  open  deed  by  the  people  of  their 
**  condition." 
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For  the  explication  of  which  I  ftiall  confider,  Firft,  The 
branch  relating  to  the  king  and  his  relations.  Secondly, 
That  concerning  the  levying  of  war,  and  adhering  to  the 
king's  enemies,  &c.     Thirdly,  That  concerning  an  overt  9£i. 

As  to  the  branch  relating  to  the  king  and  his  relations,  I 
{hall  confider  the  following  particulars:  1.  Who  maybe 
guilty  ?  2.  What  is  the  import  of  the  words,  "  Compafi  or 
*'  imagine  the  king's  death  ?"  3.  Who  is  a  king  within  the  aft  i 
4.  What  is  the  extent  of  the^  claufe  concerning  the  king's  re- 
lations? 

St^.  4.  As  to  the  firft  point,  viz.  Who  may  be  guilty  ? 
I  ftiall  take  it  for  granted  at  this  day.  That  all  fubje<Sb  of 
the  age  of  difcretion,  and  of  fane  memory,  whether  they  be 
ccclcfiaftical  or  temporal,  men  or  women,  are  included  within 
thofe  general  words    "  When  a  man   doth    compafs,  &c.** 

SiSi.  5.  Alfo  it  feems  clear,  that  the  fubje&  of  a  foreign 
prince  coming  into  England,  and  living  under  tbe  protec- 
tion of  our  king,  may,  in  refpcdl  of  that  local  ligeance  whio|i 
they  owe  to  him,  be  guilty  of  high  treafon  (n),  and  indiSed 
tfaat  (hey,  contra  dominum  regem^  (the  words  natuntUm.d$m'' 
fitan  fuum  being  omitted)  did  com^^fe^  &^  contra  Ugemuim 
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fuM  deUium{i)»     And  it  is  Aid,  that  even  an  ambafliiclor  (^)l>y«fx46* 
commttting   a  treafon  againfi  tbi  king's  li/e^  may  be  con-  ^J^^eVi,  613. 
demned  and  executed  here,  and  that  for  ocher  creafons  he  Cmrth.3f9;-    * 
fliall  be  fent  hoaie.*:-And  it  bath  been  hddeu,  that  there  is  t^J^'S^'^* 
no  need  of  the  words  coftira  ligeantiafiia  debitum  in  an  indid-  lI^rIx^  i!  ^' 
ment  for  a  treafon,  which  is  made  fuch  by  ftatute,  and  is  not  3  Lev.  396. 
a  treafon  in  its  own  nature.     And  that  there  is  no  neceffity  4^04.^162.395, 
for  the  words  centra  Ugium  fuprenutm  dominum  fuum  in  any  n  Mod!  51. 
indidment  of  treafon.  95*  *  Hale.  59. 

SiSf.  6.     But  it  feemeth  that  aliens,  who  in  an  hoftile  B.  Trea.  x,  31. 
manner  invade  the'  kingdom,  whether  their  king  were  at  war  co^bliVf 
or  peace  with  ours,  and  whether  they  come  by  tbemfelves  or  7C0.  Rep.' 6.'* 
in  company  with  Englifli  traitors,  cannot  be    puniihed  as  s^ac.Ab.  ixi. 
traitors,  but  fliall  be  dealt  with  by  martial  law.  ^  ^'*  '^^'  •^^ 

Si£l.  7.     It  hath  l)een  refolved,  Tbat  one  born  a  natural  Dy.  300.  998. 
fubjeft  is  bound  to  fuch  an  infeparablc  allegiance  to  our  king,  ^<*-  ^'»'-  "9* 
that  howfoevcr  he  may  endeavour  to  renounce  it,  and  tranf-   ,  Ha?«*68.  9S. 
fer  his  fubjedion  from  his  natural  to  a  foreign  prince,  yet  if  he 
pra£tile   what  in  any  other  fubjedl  would  amount  to  high 
ueafon,  he  (hall  fuSer  as  a  traitor. 

Seei.  8.     As  to  the  fecond  point,  vi%.  the  import  of  the  Keiy.  8. 

words  **  Compafs  or  imagine  the  king's  death."     Since  the  i  Hale  107. 

faid  ftatute  thcfe  words  have  been  fo  ftridtly  followed,  that  p^Zi^L.  12?. 

where  a  king  has  been  a<5lually  murdered,  yet  not  the  killing  Fur.'i93. 196.* 

him,    but  the  compaffing    his  death  has  in  the  indictment  3^°^- ^2. 
been   laid    as    the   treafon,  and    the  killing  as  an  overt  a£l 
thereof. 

Seif.  9.     And  fuch  compaffing  the  king's  death  may  be  .  x  ^  ^y,  ^ 

manifcfted  not  only  by  overt  afts  of  a  direft  confpiracy  to  Burr.^646?  * 

take  away  his  life,  but  alfo  by  fuch  as  fliew  fuch  a  defign,  ^^^'  >i* 

as  cannot  be  executed  without  the  apparent  peril  thereof;  ao6.*^'''^'* 

as  by  (r)  writing  letters  to  a  foreign  prince,  inciting  him  to  xVero.  315. 

invade  the  realm ;  or  afTembling  men  together  in  order  to  {d)  3  5°^' '*• 

imprifon  or  (4?)  depofe  the  king,  or  to  (/)  compel  him  by  tHaieiioT^* 

force  to  yield  to  certain  demands,  or  to  levy  war  againft  his  W  3  inf.  6. 

11.  ax.  Qa.  B.  Trea.  94*  (/)  ix  Mod.  321.  Moor.  621.  {g)  Kely  14,  15.  17.  20.  ai, 
3  laft.  6.  IX'.  38.  Kely  ao,  ai»2a.  Yet  chis  was  made  a  query  in  B.  Trea.  24.  xx  Mod.  322. 
M«>or62t.  fCely  14,  15.20,  21. 

(i).  Every  thing  wilfuUy  and  deliberately  defigned,  or  attempted  to  be  done,  whereby  the 
life  of  maiefty  miy  be  endangered,  is  an  adt  of  compailing  his  death.  Fof.  195.  but  the  guile 
commences  only  when  foHu  metjurt  (hall  appear  to  have  been  tMk$n,  Xm  etFe^uate  the  guiltv 
roxpoic.    Prin.  P.  L.  121.  j  Hale  1x9.  Kcly.  17.  *      ' 

St&.  10.     But  it  is  podible  that  it  may  not  be  proved  by  3  Inft.  S. 
an  aft,  which  diredly  caufes  the  king's  death  5  as  the  glanc-  ''**^*o7' 
ing  of  an  arrow  did  that  of  William  Rufus,  proving  fatal 
n«ttly  through  an  unfortunate  accident,  and  being  accom- 
psQied  wftlr  no  unlawful  clrcumiBtsta^^ 
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5/(f7.  II*  As  tdtbe  third  point,  v/z.  Who  is  a  king  within 
tfak^^  ^fBt  i  It  fcems  agreed,  that  every  king  for  the  time  being, 
in  zStuai  poflefton  of  the  crown  i&a  king^  wtchia  the  meaning 
Hif  tins  ftatute.  .  For  there  is  a  oeceffity  that  the  reaim  fhould 
have  a  king,  by  whom  and  in  wboft  -^laaie  the  laws  fliall  be 
^dfiiintftere^  ^  aifed  thc^king  in  poifleiKoa  being  the  oply  perfon, 
who  either  doth  or  can  adminii^r  thofe  laws,  muft  be  the 
lonly  perfon*  who.  has  a  right  to  that  obedience,  which  is  due 
to  him  who  admiuifters  thofe  laws  ;  and  (uice  by  virtue  there- 
of he  fecures  to  us  the  fafeCty  of  .oar  lives,  liberties,  and 
properties,  and  all  other  advantages  of  government,  he  may 
jailly  ciatm  returns  of  duty,  allegiance,  and  fubjedlion. 

5c'<7.  f  2#  And  this  plainly  appears  even  by  the  prevailing 
opiniofis  in  the  time  of  king  Edward  the  Fourth)  in  ^whofe 
reign  the  diftiiKSlion  between  a  king  dejure  and  dt  fitM  feems 
firfttohavc  begun;  and  yet  it  was  then  laid  down  as  a 
prinaple,  and  taken  Yor  granted  in  the  arguments  dfBagot's 

^bafe,  tliat  a  trcafon  againft  Henry  the  Sixth,  while  he  was 
king  In  comparing  his  death,  T^as  puniihable  afterward  £d- 

^twird  the  Fourth  came  to  the  crown,  from  which  it  follows 
that  allegiance '  was  allowed  to  have  been  due  to  Henry  the 
Sixth  while  he  was  king,  becaufc  every  indiftment  of  treafon 

■.QUi£b  lay  the  offence.,  conira  li^uintia  dclfitum* 

..  .&/?.  13.     It  was  aifo  fettled,  That  all  judicial  a£ls,  done  by 

.  Henry  thiiB  Sixth  while  he  was  king,  andalfoall  pardons  of 
felony  and  chariiecs  of  denization  granted  by  him,  wer^  valid  ; 
but  that  a  pacdon  made  by  Edward  the  Fourth,  before  he  was 
aiSlually  klng>  was  void,  even  after  he  came  to  the  crowiU 

1.     9  Ed.  4.  1,  2.  iz.   9£d.  4.  2. 

Sfc7,  14.  And  by  the  11  Hen.  7.  c.  i.  it  is  declared 
*'  I'hat  all  ftibjcdts  arc  bound  by  their  allegiance  to  fervc  their 
prince  and  fovercign  lord  for  the  time  being,  in'hiswars, 
for  the  ckfonce  of  him  and  his  land  againft  every  rebellion, 
power,  and  might  reared  againft  him,  &c.  and  that  It  is 
againft  all  laws,  rcafon,'  and  gciod  Confcience,  that  they, 
ftiould  lofc  or  forfeit  ,any  thing  for  fo  doing ;"  and  it^^is 
ena»rted,  "  That  from  thenceforth  no  perfon  that  attend  on 
*^  the  kln^.  for  the  time  being,  and  do  him  true  and  faithful 
**  allegiance  in  his  wars,  within  the  realm  or  without,  iOiall 
**  for  the  faid  deed  and  true  duty  of  allegiance  be'convift  of 
*'  any  offence." 

&v7.  1.5.  From  hence  it  clearly  follows:  Firft,  That 
every  king  for  the  time  bping  has  a  right  to  the  people's  Alle- 
giance, becaufe  they  are  bound  thereby  to  defend  him  in  bis 
wars  againft  every  power  whatfocyer.  '  ' 

S^lI.  16.  Scjfondly,  That  one  put  of  pofleffioh  is  fo  fiir 
from  having  any  right  to  our  allcgian^jc  by  virtue  of^f ny  bt&er 
title,  which  he  may-  fct  up  againft  tht.  king  •  in  being,  that  we 
skrc  bound  by  the  duty  of  our  tvlte^vatic^  to  refift  Ei'm.     * 
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Sif^.  17,    It  ii  true  indeed,  that  after  the  leflorattoo  of  Fod^sr*^- 
king  Chfrles  th^SeoMd^  it  wa§  rcMrtd;  ibal  all  thofe  who  ^f*^:.'^  ;, ; 
■afled  igainfr,  tfnd  kejtf  hiilfi  cut  of  pofieflton,  ia  obedieact  !•      .  ■  ^ 

the  powers  then  inr being,  were  traitors;  :.;..- 

&/?.  i8«  But  ir  ought  tcrbe  ^roafidered^  that  it^wat  fktk  ^^h  ^4*  's* 
rcfcdved  by  the  (atnrjtfiigta^  that  king  Charlcft  the  Sedond  fhn  pia^^^l^ 
king  defrSlo  as  we|!  a!i  de  jurty  from  his  fathcrV  death  ;  and  it  i  Kcb.  45^. 
is  apparent,  that  A^ ofher  ptrfon  was  irtpoffeffionof  aiijr  fi^  4C9muuTj. 
vcreign  power  known  to  our  Iaws4 

Sf£f.  19.     However,  it  is  a  general  Uncontrfted  nil«»  that  t  foil '7. 
upon  the  death  of  a  king  in  aAnal  pofieffion  of  the  crown,  his  ^""^^  '^« 
heir  is  a  king  within  the  ad  before  his  coronation.  For  with-  p^;  isg.' igof * 
out  a  king  to  execute  the  laws,  juftice  muft  fail ;  and  there* 
fgre  it  is  aouxim,   that  the  kiog  ^evcr  dies. 

SeSi.  10.     A  titular  k!ng>  9^  the  hufband  of  a  queen  reg-  1  Halt  loe. 
nant^  feems  to  be   wi^in   the  words,  yet  jt  is  clearly  hot  '^    \ 
^ithin  the  o^caiung  of  this  law  \  and  /  convfrjo^  a  queen  res-  ^viT*    '  '* 
nant  is  not  within  the  ilri£i  words,  and  yet  Oie  is  undoubtedly  Sum.  la. 
Mrithia  the  meaning ;  for  by  the  words,  *'  Our  lord  the  king/'  *  JT^*  -4 
is  nveant  any  perfoo  inveiied  with  the  regal  power.  j^,  '"'^' 

$f^.9i.  By  1  Will,  and  Mar.  fcff.  2.  c  2.  C  9.  **  Every 
^  perfon  that  (hall  be  reconciled  to,  or  hold  communion 
•*  with,  the  church  of  Rome,  or  profefs  the'PopKh  religion, 
^  or  marry  a  Papift,  (hall  be  excluded,  and  be  forever  un- 
^  capable  to  inherit,  pofTeis,  or  enjoy  the  crown  of  this 
"  realm,  &c.  And  in  every  fuch  caft  the  people  of  this 
**  realm  are  abfolved  from  their  allegiance,  iu:/' 

Se£!.  22.     As  to  the  fourth  point,  r/z^  The  e^ctent  of  the  Hale  124,  &c 
claufe  concernirg  the  king's  rcl^tions^    It  tQ  b.C  obfcrved,—  ^*j"^^''i* 
Firft,  That  no  queen  or  princefs  dowager  is  any  way  within  Sum.'ii"    * 
the  purview   of  it.      Secondly,  'i^hat  if  the  companion  (by  4CoQiin.  Si. 
which  word  is  msant  the  wife)  of  the  king  or  prince,  conAnt 
taan  adulterer,  (he  is  no  lefs  guilty  of  high  treafon  than  he. 
Thirdly.  That  under  the  words  ^*'I*heir  elded  fon  and  heir," 
the  (on  of  a  queen  regnant  is  included,  and  alfo  the  fccond  fon 
affer  (h^  death  of  the  firft,  and  ptrhnps  alfo  a  collateral   heir 
apparent)   efoecially  if  he  be  declared  fuch  by   parliament. 

(2^  /^aaeen,  6\vqi%^  %  mwuU  m^tr'moHVii  »•  not  Vithm  this  ftatute,  i  Hale  124;  nor  is  the 
HtKof  »l|ing*s  f<condi>n,  although  her  iliuc  vk(;jU  lucrccd  to  the  throni  In  prcficVeocc  to  ti.c 
Wttt  Of  tJie  cl«l«a^daiighter  )  neither  doth  it  iecm  rrcafon  to  viol.tte  tlic  cl'icll  Jaughtcr,  iha^  htrn 
Vco  marriedt  fvch  violation  not  beir.g  within  the  letter^  though  within  the  region  of  the  iljtu  c 
frin.  P.  L*  tS49  ia5*-*The  king's  eldeft  daughter,  it  he  has  no  ion,  is  neither  withi/vthe  vwni.  • 
aer  the  meaain^  of  •*  the  kiag*s  eWcll  ion,**  for  a  Ion  in«3r  poiTikly  b?  borii.  It  ia  theic/ore  xuuji 
Cirtheltgiaatu:etopfOviac  for  thli  cal'cy  t  Hale  127.  An«J  both  Cuki>  nnd  Hale  ai'^  of  o,  inion 
^haacitllaleral  hcir  appafeoi  i«  aot  vkithii  ihe  flatutc  until  be  is  fo  d-.'clarod  by  p4ir>.«ni(nt  \* 
Ifift-tt*  a«t  %  fecofvl  daughtc  ,  th"  eldcit  being  deid,  iswiihm  the  >Nurd:>,  **  vk\.  vl\]\^*%  tV^«% 
**  dittghtet  voouiried***     J  Ha/^  12S,     FoAex\  BrA  DiCcouric. 

£  3  And 


j4  Of    high    treason:  Bt.  i. 

I  Hak  i|r.  And  now  we  are  come  to  the  Second  gtnpnl  branch  of  this 

FtatJws!*^    kind  of  high  trcafon,  tnz.  That  concerniiig  the  levying  of 

war,   iic*  and   adhering  to  the   king's  enemies,   &^.      In 

treating  whereof  I   (hall  confider,     Firft^  What  a<Eb  (hall  be 

faid'to  amount  to  a  levying  of  war  againft  the  king.     Se- 

condly^  What  (hall  be  faid  to  be  an  adherence  to  the  king's 

.    enemies.. 

Fofteri95.  SeSl.  Q.'^.     As  to  the  firft  point,  it  is  to.. be  obferved,  that 

not  only  thofe  who  dire£lly  rebel  againft  the  king,  and  take 

up  armi  in  order  to  dethrone   him,  but  alfo  in  many  other 

cafes,  thofe  who  in  a  violent  and  forcible  manner  withftand 

his  lawful  iiuthority,  or  endeavour  to  reform  his  government^ 

are  faid  to  levy  war  againft  him ;  and  therefore, 

Fof.  13,  X4«  Se^.  24.     Thofe  that  hold  a  fort  or  caftle  againft  the  king's 

**^'  *"7'  *i9*  forces,  or  keep  together  armed  numbers  of  men  againft  the 
h.  TrcaT zAj  *  king's'  exprefs  command,  have  been  adjudged  to  levy  war 
Dtit.c.  89.  againft  him. — But  thofe  who  join  themfelves  to  rebels,  &c. 
lA^.^ioe^ieS?'  ^^''  ^^^  of  death,  and  retire  as  foon  as  they  dare,  feem  to  be 
169!  noway' guilty  of  this  offence  (3). 

Moor.6ii, 
Sum.  14.    z  *And.  5.     Kely.  75*    9  St.  Tr.  57.  566.    Stlk.  635. 

(3)  The  apprehiniion  of  injury  to  property  either  red  or  perfonal»  of  whatrrer  extent^  or  how- 
ever enormous  or  impendiog  it  may  be^  will  not  exteotimte  the  guilt  of  thle  offence  \  for  twtry 
artful  leader  of  a  rebellion  night  e«fily  contriTe  tp  furniih  his  followers  with  this  excofe.  8  St. 
Tr.  56.  AComm.  30.  Si.  The  juft  appreheofion  of  immediate  death,  derived  from  a  ferious  force 
upon  the  peiTon  of  the  nffender,  and  continued  in  fuch  a  manner  throughout  the  period  of  fubjec* 
tion^  that  the  traitor  coutd  not  attempt  an  ecfape  with  probability  of  fuccefs,  is  the  true  and  only 
circumftance  that  will  extiaguiih  the  guilt,  and  avoid  the  pisnifliment  of  c»i^rmnid  trcafon.  9  St. 
Tr.  566.-i>And  this  p!ea  has  been  very  ftrt£lly  conllrued  \  for  the  officer  who  commanded  at  the 
execution  of  Charles  the  Firft,  alledged  in  vain  upon  his  defence,  that  he  had  a6^d  by  the  com- 
mjnd  of  fupsriors  whofe  power  compelled  him  to  obey,  z  Hale  50.  Kely  13.  And  certainly  it  is 
not  for  private  iddivldiiali|y  mifguided  by  ignorance  or  heated  by  fadion,  to  determine  the  proper 
moment  of  refiftance,  Prin.  P.L.  1 3 1— >But  whether  force  or  no  force }  how  long  that  force  continued, 
with  every  circumftanee'tendingtoihew  the  pradicability  of  an  efcape  are  ta£ls  for  the  confideration 
of  a  jury.     Fof.  144  m6« 

I  Hale  13^.  SiSf.  25.     Thofe  alfo  who  make  an  infurreftion  in  order  to 

MoorViV/^^*  rcdrefs  a  publick  grievance,  whether  it  be  a  real  or  pretended 

c.  Car.  583.  one,  and  of  their  own  authority  attempt  with  force  to  redreft 

Vo\  12a.  *^'  ^^  ^^^^  ^^  '^^y  ^^^  againft  the  king,  although  they  have 

a  And.  ^i  J.  ^^  ^^^^^  defign  againft  his  perfon,  inafmuch  as  they  infolcntly 

3inft.  9.  invade  his   prerogative,  by  attempting  to  do  that  by  private 

w"i4.^^  authority,  which   he  by  publick  juftice  ought    to^o,  which 

Kely.  76*.  manifcftly  tends  to  a  downright  rebellion ;  as  where  great  num- 

I  s  "V^^8  ^^^  ^"f  ^^^^^  attempt  to  remove  certain  perfons   from  the 

Forter  2^9!  ^*  ^^^Z  y  or  to  lay  violent  hands  on  a  privy  counfcllor  ;  or  to  re- 

aio.211.  venge  themfelves  againft  a  magiftrate  for  executing  his  office- 

UougU  510.  or  to  bring  down  the  price  of  viftuals  ;  or  to  reform  the  law 
or  religion ;  or  to  pull  down  all  bawdy-houfes ;  or  to  remove 
all  inclofurcs  in  general,  &c.  (4)— But  where  a  number  of  men 

(4)  An  Mttcmpt  by  intimidation  and  ▼iolence  to  fcfroe  the  repeal  of  t  law,  je  a  lervinr  of  «•» 
^Mmaibe khg  4ndftigh  tre^fon.     Lord  Mansfield,  Dou^X.  57^  '  T^"*  ""^  ^ 

vSet 
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riib  to  remove  a  grieranceto  their  private  intercft,  as  to  pull 
down  a  partfcidarnadofiire  intrenching  upon  their  common, 
&c.  they  are  onl/xioters. 

Sta,  06*    In  ft  ipecid  verdl^  jiot  only  thofe  who  are  ex-   ' "  *^^  n^* 
prefely  found  to  have  been  aiding  and.  affifting  a  rebellious  l^|(a.  358. 
inftirreaion,  but.  perhaps. aka  thofe  .who. are  only  found  to  3  And.  66.' 
have  aded  in  dB«xecution  of  tbe^iatended  violence,  or  to  ^<»p*  >2i. 
have   attended   the  principal  offender  from  the    beginning,  lum!*!^' 
tbou^  they  be  not  found  to  have   known  the  defign  of  the  Keiy.  75.  79. 
rifiog,  fhali  be  adjudged  guHtjKof  high  treafon.     But  thofe  £°^rJ"* 
iriio  are  found  only  to  have  fiiddeniy  joined  with  them  In  the  1585/^"** 
fireets,  and  to  have  flung  up  their  hata  and  hallowed  with  them,  '  ^'^tck*  47. 
are  guilty  of .  no  greater  offence  than  a  riot  at.moft. 

Se&.  27.  How«fVerit  is  certain,  that  a  bare  confpi racy  to  levy  '  "*^«»3i« 
fuch  a  war  cannot  amount  to  treafon,  unlefs  it  be  aiSlually  i/a'iif.  ,4,  j^. 
levied.     Yet  it  hath  been  refolved,  that  a  confpiracy  (5)  to  levy  4  St.  Xr/  ij) 
war  againft  the  king's  perfon  may  be  alledgcd  as  an  overt  aa  |J'^ 
of  comparing  hi&  death,  and  that  in  all  cafes,  if  the  treafon  Dy«  9V.'  '^ 
be  adually  compleated,  the  confpirators,  &c.  are  traitors  as  K.eiy.  19,10. 
much  as  the  adorsj  and  {a)  that  there  may  be  a  levying  of  ^t'^'.^'' 
war,  wher&ihere  is  no  a£hial  fighting.  3  Inft.  9. 14. 

{a)  S4lk.  635. 
3lQft.11.     I  Hale  165.40 169*    Sum.  14.  1 1 $•    Dalif.  89,  Z24.    s  Ven.  31.  315,  316.     58^0* 
Ab.  1x7. .  Fofter  342.    ?jria*  P.  L«  122.     xo  Mod.  322. 

(s)  ^y  '3  ^IJ*-  *n^  '3  Cir.  2.  confpiracies  to  levy  war  were  declared  high  treafon  ;  and  fereral 
jodgments  were  given  opoo  thofe  ftatutes  ;  but  they  both  expired  with  the  reigni  they  ^-eie  defigned 
toprote^L     Foil.  21 3* 

Sedl.  28.     As  to  the  fecond  point,  viz.  what  fliall  be  faid  W  Salk.  634. 
to  bean  adherence  to  ihc  king's  enemies,  &c,  this  is  explained  vc^t'^tVc. 
by  the  words  fubfequent,  **  (Siving  aid  and  comfort  to  them  ;'*  4  St.  Tr.  347, 
from  which  it  appears,  that  any  afliftance  given  to  aliens  in  *^* 
open  hoftility  againft  the  king,  as  by  furrcndering  a  caftle  of  ^^^^^  ^'    '• 
the  king's  to  them  for  reward,  or  felling  them- arms,  &c*  or  3inii.  12, 13. 
affifting  (4)   the  king's  enemies  againft  his  allies,  or  cruifing  ^"h^^  ^^3 
in  a  (hip  with  enemies  to  the  intent  to  deftroy  the  king's  fub-  1^9, 
jefts  is  clearly  within  this  branch.    But  there  is  no  necefBty,  Sum.  13. 
cxprefsly  to  alledge,  that  fuch  adherence  [c)  was  againft  the  g 'x^if^i'** 
king,  for  it  is  apparent ;  (6)  yet  the  fpecial  manner  of  adherence  For.  197.  ato. 
muft  be  fet  forth.    And  it  is  faid,  that  the  fuccouring  a  rebel  4^0"^*  ^2. 
fled  into  another  realm  is  not  within  the  ftatute,  bccaufe  a 
^^  rebel  is  not  properly  an  enemy,"  and  the  ftatute  is  taken 
ftriaiy. 

(6)  Although  the  folemnity  of  a  previous  denunciation  of  war  is  not  always  nf  cejTiry  or  expf  - 
^ent.  Bynkerihoek,  p;  i.  Yet  it  is  ncccflary  to  aver,  in  proceedings  on  thi:>  claMfc  of  the  act. 
that  the  perfoni  adhered  to,  were  the  king^s  enemies,  2  Vcntris  316.  which  fatl  may  be  evidenced 
^)  itt  public  notoriety*  f  rin.  P.  L.  1 36. — Vide  2  &  3  Ann.  2.  20.  f.  34. 

E  4  Se^. 
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Fuf.  T94. 20,  Sea.  29.  As  to  die  branch  jnDbiting.tD^ati  ovrrt  wBt^  XikA- 
4.^tt' Tr.  ^^^^  ^^  ^^^  grante<t»  that  fomc  overt  ad  muft  he  alledgedui 
5$^  Tt.^'h  every  indidinent  of  high  treafon^  in  compa(&ng  the  doith  c^ 
»^«  the  king,  &cc.  Qr,' levying im^px>l|^  fl^t'kjtlg 

inie»- ; .  but  ^there- hath  l^en  ^iSetfM44iiew<»{,iC<m€ariM  .  mat 
fhi!l  be^&id  to  be  fiich  wtk  overt  adi^  a»  to  iiri^  I  item  xonfider, 
i--Firfl,  What  fa6b  amount  to  fi|ch  ai^  overt  a^.-^ooodly9 
'yVhether  any  words  be  fuAcient, 

io  Mb^  31^:         f^^*  30.     Aft  to  the  firfl:  point  it  feems  clearly  ^r^  by 

31.(1.14.     -    all,  tliat  conrpiring  the  Idng^'dcatH,  and  providix^Nareaponft 

?^"y*-  *^!  to  cft'ed  it,  or  fending  letters  to  intife  cthftrs  to  procure  it, 

or  actually  aiTeinbling  people  in  order  to  take  the  king  into  their 

ppwer,  ai^d  all  oth^ r  fuch  like  notorious  hfSSi^  .done  iq  pur- 

*  fuapce  of  ^  (reafonable  purpofe  againft  the  Icing's^  peribn,  may 

t)'j5    allbjgcd    as    oy^rt   a^ts  to  jirovc^th^    compaffiiig   big 

d^a^h.  .  '  ' 

(■i^Keiy.  14,  Sal.  y.  ft  h?^s  alfo  been  adjudged,  that  the- (4)  levying 
^ "  war  againft  th6  king's  perfpn  ;  Qt  the  bare  (b)  confulting  to 

levy  fuch  war;  or  meeting  together  and  ("r)  confulting  the 
iif,'  means'  to  deftroy  the  king  and  his  government ;'  or  (tQ  anein- 
^^3v  .  bjing  with  others,  and  procuring  lhem~to  attempt  the  king's 
. '^'^'  death ;  or  lifting  Y'.)  men  in  order  to  depofe  the  king  ;  or(7") 
T. .'  Sn  .f  printing  treafonafole  pofitions,  as- that  the  king  is  accoutttaUe 
/fc  J:  1.4  ^^  ^he  people,  and  that  they  ought  to  take  the  government  into 
\  kdy.  15.  their  owii  hands,  i^.  or  pyblifting  a  book  to  prove  that  {g) 
\  S'.  i!.  u6.  the  king's  g'  vernment  is  antichriftian  and  heretical,  &c.  may 
v> '  v""^.  '^:  ^^  alledged  as  overt  a£ls  to  prove  the  compaffing  the  king's 
17/1  Ki)  22,    de^th  (7). 

:i>t.  Tr.  977. 

3  5*:.  Tr.  228.     §up.  f,  24.     (^)  7,  Roll.  89,  90,     Fof.  346,     11  Mod.  jai.     5  Ba^.  Ab.117. 

JRiJi],  r.L.  iZj. 

{f)  Soijciriog  »  rn»we*  In  ;|niiry  >Yith  the  crof^|ini>  to  invade  the  re^Im  is  an  overt  zGt  of  the  httetu 
ikr.  t  ^  (V  wa    ;  id  miy  be  laid  a$  an  overt  w6t  of  compaflxag  the  klng^s  death. — ^^And  a  eorrefpon- 

nonrf  {i<»ri;>ri..>.i  tn  «n:»M<>  rhff  «rMmv  ta  annav  ni  or  ta  Jttirnd  thamfiolvea.  althAutfk  inframkriMl    In  ir* 


1  7. 
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//<:;:  t  ^  <  v  wa    :  id  miy  DC  laio  a<  an  overi  aci  or  companiag  cne  icmg  9  oeacn. — Ana  a  corr 

Qcncc  (ielUncd  to  enable  rhe  enemv  to  annay  ui  or  to  4««end  UismiiBlTes,  altbo^igh  ic^teycepDe^  -^ 

finl  i:.)r.rcfs,  at  ti.e  p3:l  offi^^  u  an  overt  a^  of  both  t^efe  fpecles  of  tre^tbn.  Surravr  646. 
10  ht^t.;  Truls  A,)jK:n.  77*  for  rhr  cre«fon  wa!»  compkat  on  the  |)art  of  the  agent  thou^  |c  h^d  not 
the  el}ed  he  intended,    ^pf.  ^if,  ijg.     Frin.  P.  L.  137. 

«  Roll  89,  S^^.  32.     As  to  the  (fccond  point,  v/z.  Whether  arty  worJs 

Sfcih'crctcrfai    *^^^  fufficicnt  ovcrt  afts  ?  It   has  been    holden,  That  writ* 

or  rhr  ntair.dcr  ten  words  in  a  fcrmon  or  other  writing  may  amount  io  overt 

^  v^'iM^s      ^^^  ^^  compailing  the  king's  death,  though  the  fiime  neither 

c.  7VpnCicV  '    aftually  were,  nor  ever  were  intended  to   be,   preached  or 

?c!5.  pubiiftied.     But  this  opinion  feemS  to  be  over  fevcrci    for 

isi^Tr'^         tiiough  it  be  true,  that  fcribere  ejl  agere^  yet  furely  it  cannot 

■    '     '   *  '     with  any  propriety  be    faid,  that  to  write  in  fuch  a  private 

manner    nji    aperte  agere^    and    it   feems    rigorous  to    make 

that  amount  to  a  malicious  dpfign  againft  the  king,   which 

perhaps 
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f^k^ps  .vmB\milifzicmt  hj  wa^  of  amufpment  or  diver* 

(^Tkii  II  Pcmiiin*i,cfj^«^7^  V^^^fin  ^*  *<^ma&y  of^the  judfes  wtre  of  opinion  that 
ovHw  tiat  ffciKi  :^  Jrthume  «^4bitn  trr}'^'^^  >  *"^  ^^^  t'^^  '^t*^  ^*^^  ^^'^^  R^i^i  <o  it 
iltWiiLc;.g<fcTW^AM;ilU<rlb»*  wmtbut  U  caifiitfg<»  JgMtfch  die  eoiwiaion  of  this  innocent 
«H«OSMui.  wki^ffiq^  ViOeBafiOo't  Utters  iix,  117.  and 

H'uq^eXIJiA.  .  ._.  -  ,  .,       ^      ...      * 

Sftfif.  33.    But  the  great  queftioof  li;  Whettiet  words  only  ^P.c.i. 
fpokca  can  fmquiit  tQ  ?^  Qvci^^aa  .^f  qompaffing  the  king'$  3  Jl?i.y;i4, 
dca^'?  Which  having' b^nqucftioned  by. (omc.  great  *nen»  140. 
and*dcnu^  by  others^  I  dare  not  ]bc '  ppfjfiaptojry  concern-  Su».  13. 

\^\  TI19  InfeiitiQdf  tf  (ht  wiaf  CHinot  be  ^J^o^reJ  Vut  through  the  medium  of  fome  plain  and 
int^uWocil pA  a  ftt«nlardi|  thctcibrv  uic1jiic$  to  tluiik  thiit  •  Vompailinff  '<  tttttrt ftr  psflx^*  is  not 
fnch  a  fvfficieat  ortit  aA,  from  which  an  inference  of  the  g«il(y  purpoCe  ihould  be  drawn.  S.  P. 
C.  %•  '^qift^  MA.  I«ftr4  Coke  faytt  tkM  vf'ukomt  4n  §virt  aB  words  may  malee  a  man  a  heretic, 
but  cannot  inake  h(q|i  a  traitor*  because  they  are  capable  of  ft^ch  an  endlcfs  variety  of  conftru^ion^ 
tkar  few  agree  in  thcfaoii  opimiuli  coneetning  them*  5  In^;  14.  140.  Fofter  200.  And  Lord 
Hale  cxpr^y'fajiy  that  ban  wbrda  are  not  411  overt  ad  o^  tr^(ba»     I  Hale  xti.  313. 

^^'^  3^  However  it  feems  agreod,  that  words  fpoken  c.  Car.  %%7. 
only  in  .contempt  and  difgrace  of  the  king,  and  not  dire£lly  filter  "oo* 
fi^ewing  any  purpole  to  rebel,  or  any  way  to  hurt  his  perfon, 
«r  diifamb  his  gov^rnnient,  as  thofe  which  charge  him  with  a 
prrfoiial  vice,  as  druiikennefs,  &c«  or  a  pcrlbnal  defe£t,  as 
want^of  .wifdom  or  jHeadinefs,  &c.  fliall  not  be  fo  far  drained 
as  to  be  made  overt  a^  of  compaffing  his  death,  &c. 

St&.  35.     Indeed  it  hl^s  been  holden,  that  to  affirm  that  Yeiv.  107- 
another  has  a  better  title  than  the  king  is  high  treafon,  be-  p^^^^"'  H' 
caufe  it  tends  to  draw.pcppl?  from  thcif  allcgianGe,   and  to  ,  BUck.V* 
create  a  mutiny,  &c.  but  perhaps  this  maybe  queftioned,  be- 
caufe  it  cannot  certainly  appear  from  i'uch  words,  whether  the 
fpeaker  had  a  defign  agaiiift  the  king's  perfoii  or  no?  How-- 
ever  4here  caq,,  be    Ho  doubt,    but  (bat  fuch  difcourfes  are 
highly  p^ifhable,  as  great  mifdemeanors,  and  tending  to  raife 
doubts,  and  difturb  the  government. 

itil,  36.     All  the  following  words  have    been  adjudged  i  Roll.  !'?• 
bigh  treafon,  ♦♦  If  king  Henry  the  Eighth  will  not  take  back  uH.  8.  12. 
his  wife,   he  flulj  not  be  king,  but  Ihall  die."—**  If  the  king  ,^3";,, 67* 
wilKarreft  me  for  high  treafon  I  will  ftab  him." — **  If  I  knew 
that  Perkij\.  Ws^rbeck  was  the  fon  of  Edward   the  Fourth, 
I  would  uke  his  partagainft  Henry  the  Seventh." 

Setl,  37/    But  however  tiie  laws  may  ftand  in  relation  to  Saik.631. 
fuch  conditional  wo/ds,,  or  to  ioofe  words  fpokpn  without  re-  -^^"- 3»5' 
lation  to  a!ny  aft,  yet  it  fecms  clear  that  wird$  joined  to  an  otl  ^,.  9 ^,'72? 
mitxflainiiy  and  ih^t   words  of  perfuafion  to  kill  the  king,  1H11IC115, 
or  minifefting  an  agreement,  or  confultation,  or  dircdlions  to  J'^'^^^  ^3 

nMod.  n.    C  Car.  117.   118.  125.   332,333.     i  Lev.  57.     1  St.  Tr.  \\\.  \\\*     \  St.  Tt% 
29$- 1001.    I  tCe  >   X4«  5-f<  j/p.  2JJ,    D1U0  22^,  22^    3  Mod.  53*    See  tVxc  ^icctdcivx.  cvu4 
C.  Cir,  2180    Fciler  zci. 

that 
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that  purpofc,  arc  fufficient  overt  ads  of  comp^ng  his  death. 
And  it  hath  been  ftrongly  holden,  that  any  deliberate  words* 
which  fliew  a  dircft  purpofe  againft  the  king's  life,  as  thcfc* 
"  If  I  meet  the  king  I  will  klM-hfrmV  feeing  fpoken  maturely 
and  advifedly,  are  fufficient  overt, ads  of  compaffing  or  imal 
gifiing  his  death.  (lo) 

(lo)  It  IS  faid,  Kelyngc  13,  that  in  an  indiament  for  «'  compafling  the  king's  death"  words  may 
We  laid  as  an  overt  aA  of  tfa^t  fpecies  of  treafon,  yet  Crofhan's  Cafe,  Cro.  Car.  333.  which  he  cites  u 
a  precedent  for  thi^  doarine,  is  foW,  by  Mr.  Juftice  Fofter,  203.  by  no  means  to  warrant  the  eon. 
duiion,  becaafe  though  the  words  above  mentioned  wer«  bid  in  that  indiAmciit,  yet  it  further 
charged,  that  the  fpcaker  adually  caoie  into  England  for  the  purpofe  of  kiUing  the  king,  i  Hale 
116. — And  it  has  been  laid  down  on  more  occaiions  than  one,  fiiiee  the  Revolution,  that  loofe 
words,  not  relative  to  any  aa  or  defign  are'  not  overt  las  of  treafon.  4  St.  Tim  cSi.  64. c 
I  Black.  Rep.  37.  ^     *    *^' 


S.P.C.  X. 

Sum.  115. 
Fof.  »05, 107. 


Yciv.  X07.197.  Se^.  38.  And  fincc  the  compaffing  or  imagining  of  the 
IpbltJ'n?^*  king's  death  is  the  treafon,  and  words  be  the  moft  natural 
Hun.  75!  means  of  expreffing  the  imagination  of  the  heart,  why  (hould 

^°m*"1r  *^y  "°*  ^^  S^^  evidence  of  it?  Beiides,  it  has  been  often 
3  Buift!  its*.  adjudged,  That  falfcly  to  charge  a  man  with  fpeaking  treafon 
I  Roll.  444.  is  adionable,  which  could  not  be,  if  no  words  could  amount 
Fofter ioi, 203,  to  treafon,- as  in  the  arguments. of  thofe  cafes  it  is  clearly 
^^'  holden  that  they  may,  and   not  fo  much  as  made  a  quef- 

tion. 

Siff,  39*  Beiides  it  is  certain,  thsit  before  the  25  Edw.  3. 
words  might  amquat  to  treafon  i  and  it  is  a  general  rule, 
that  in  doubtful  cafes  the  reafon  of  the  common  law  ought,  to 
govern  the  conftru£tion  of  a  ftatute.  Alfo  there  can  be  no 
doubt  but  that  he,  who  by  command  or  perfuafion  induces 
another  to  commit  treafon,  ishimfelf  a  traitor  ;  (for  without 
queiiion  by  fuch  means  he  \^ould  be  accefl&ry  to  a  felony ;  and  - 
it  is  an  uncontroverted  rule,  that  whatever  will  make  a  man 
an  accefTary  in  felony,  will  make  him  a  principal  in  treafon) 
and  yet  he  does  no  ad  but  by  words. 

Se^.  40.  As  to  Sir  Edward  Coke's  argument  from  3 
Hen.  7.  c.  14.  which  makes  the  compaffing  the  king's  death, 
or  that  of  any  of  his  council,  &c.  by  the  king's  fervants, 
felony;  from  whence  he  infers,  that  in  the  judgment  of  this 
parliament,  the  compaffing  the  king's  death  by  bare  words 
could  not  be  treafon  before ;  it  maybe  anfwered,  that  this 
argument  .extends  as  well  to  the  king's  fervants  compaffing 
his  death  by  any  other  a£l  whatever,  as  to  their  doing  it  by 
bare  words ;  for  all  are  equally  within  the  3  Hen.  7.  and 
'  yet  none  will  contend,  but  that  the  former  hath  always  been 
treafon. 

Se^.  41.  As  to  the  argument,  that  compaffing  the  king's 
death  by  bare  words  cannot  amount  to  treafon,  within  25 
Edw.  3.  bccaufc  many  late  temporary  a^Slsof  parliament  have 
made  it  treafon,  which  would  be  needlefs  if  it  were  fo  be- 
fore; it  may  be  anfwered,  that  the  principal  end  of  thofe 
ifatutcs  was  to  make  it  trcafou  to  charge  the  king  with  herefy 

ot 
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Fofter  20X. 
in  ooiis. 
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or  fehifioA,  or  uTurpation^  or  to  affirm  that  it  was  lawful  to 

take  up  arms  again  him,  which  the  Romaoifts  were-  apt.  to 

be  guilty  of  at  the  beginning  of  the  reformation,  and  it  may  ▼idciJteU.S9« 

be  queftioned  whether  thefe  be  overt  a^  of  high  trealbn  ^ 

witlua  25  £dw«  3. 

Siii.  42.  Indeed  it*i8  recited  in  the  preamble  of  i  Manr,  ieC 
I.e.  I .  ^  That  theftate  of  every  king  confifts  more  afluredly 
in  the  love  of  the  fubje6b  towards  their  prince,  than  in  the 
dread  of  laws  made  with  rigorous  pains;  and  that  laws 
made  for  the  prefervation  of  the  commonwealth  without 
great  penalties  are  more  often  obeyed  and  kept,  than  laws 
mide  with  esttreme  punilhments.  And  in  fpecial  fuch  laws 
fo  made,  whereby  not  the  ignorant  but  alfo  the  learned, 
minding  honefty,  are  often  trapped,  yea  many  times  for 
words  only,  without  other  hSt  or  deed  done  or  perpetrated} 
and  thereupon  the  queen  calls  to  remembrance,  that  many, 
as  well  honourable  perfons,  as  others  of  good  reputation, 
had  then  of  late,  (for  words  only,  without  other  opinion, 
fiid,  or  deed)  fufiered  fhameful  death,  and  exprefles  her 
pkafure,  that  the  feverity  of  fuch  like  extreme  dangerous 
and  painful  laws  (hall  be  abolilhed."  And  then  follows  th( 
enading  claufe,  ^  That  from  thenceforth  none  aft  or  offence, 
^  being  by  a^  of  parliament  or  ftatute  made  treafon,  petit 
^  treafon,  or  mifprifion  of  treafon,  by  words,  writing,  cy- 
^  phering,  deeds,  or  otherwife  whatfoever,  fliall  be  taken,  had, 

*  deemed,  or  adjudged  to  be  high  treafon,  petit  treafon,  or  mif- 
^  prifion  of  treafon  but  only  fuch  as  be  declared  and  exprefled 
^  to  be  treafon,  petit  treafon,  or  mifprifon  of  treafon,  by  25  £dw« 

*  3.  Nor  that  any  pains  of  death,  penalty,  or  forfeiture,  in  any 

*  ways  enfue  to  any  offender  for  the  doing  any  treafon,  Ice. 
^  other  than  fuch  as  by  the  faid  ftatute  of  25  Edw.  3.  be  or- 
^  dained  ;  any  ftatute  fince  the  faid  twenty-hfth  year  of  £dw. 
^  3.  or  other  declaration  to  the  contrary  in  any  wife  notwith- 
«  ftanding." 

&^.43.  Anditmuft  be  confeflcd,  that  this  ftatute,  fri-  f°jj^[/^^ 
mifadwy  feems  very  much  to  favour  the  opinion,  that  no  I,^f  ^y/' 
words  whatfoever  can  of  themfelves  amount  to  overt  a£ts  of  « 

high  treafon,  inafmuch  as  one  of  the  principal  mifchiefs  in- 
tended to  be  redrefled  by  it  feems  to  be,  that  men  had  often 
fafiered  as  traitors  for  words  only ;  yet  the  force  of  this  ob- 
jcdion  will  be  very  much  leffened,  if  we  confider,  that  the 
prindpal  purport  of  the  faid  ftatute  of  i  Mary  feems  to  be, 
to  make  the  25  £dw.  3.  according  to  the  intention  of  the 
makers  of  it,  the  only  flandard  of  treafon,  and  to  abolifh  all  Tub- 
feqaent  ftatutes,  which  had  made  mapy  offences  treafon,  which 
were  not  contained  in  the  faid  ftatute  of  25  £dw.  3.  but  no  way 
to  extenuate  the  crimes  mentioned  in  25  £dw.  3.  or  to  take 
»way  the  force  of  any  natural  expofition  thereof;  for  the  firft 
pvt  of  Ac  prezmUc  compJa/ns  of  fuch  hw$  siS'  not  only  in- 
^^ed paaiibtnents  over  fevere  for  the  crimes  intended  to  be 
f^iimaed bf  them,  but  were  stlfo  penned  in  fuch  a  manner^ 
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$s  to  be  often  apt  to  entrap  the  wifeft  bf  bare  words.    But 

,   txirtly  this  can  no  way  be  applicable  fa  2^  Edw.  3.  inafmtich 

"^  "^^   i^   no  puniihments  can  be  thought  extreme  for  the  crimes 

^   therein  retrained,  aod  tl^eift  ^9n  bie  no  danger  from  that  (hi- 

tute  of  any  man's  being  punifhedYor'unwAry  of  inn6cenf  words, 

inafnxuch^  tl\^«  U  «o  colour  to  fay,  that  any  words  as  futh, 

sMce   punilli^d  within   that  ftatute,  but  cAily  the  moft  wicked 

2Skho«rer4ix.  imagin^i^i^n  of  the  heart,  whic^  may  be  fometlmes  proved  by 
the  evidence  of  words.  And  it  farther  appears  from  the-Knext 
ps^rt  of  the  preamble  of  the  (aid  ftatute  of  1  Mary -that  it  has 
^,r\ef&on\y  tofuch  ftatutes4S  are  above  meoiiooed,  inafmuch 
as  it  complain)  of  peffons  having  AifTer^d  (b^mefi^t  c(ea(th^  for 
words  only,  withoiAt  other  opinion,  6^'  or  deed,  which  is 
very  applicable  to  thofe  many  ftatvitQS  in  the  time  of  Hen.  8. 
asa6  Hen.  8.  c.  13.  and  35  Hqcu  8.  c  3.  and  feme  others, 
which  made  bare  words  high  treafon,^  many  of  wiricb  were 
(b  far  from  purporting  a  defign  againft  the  king^s  life,  that  they 
Mfere  fcarcc  otheVwiie  criminal  than  as  they  were  prohibited 
by  thofe  ftatvites.  BujC  furely  this  can  have  no.  relation  ta 
25  Edw.  3.  oither  In  {mni(h.iag  ^  mw  for  fu^  icQtagjnatipns 
of  the  heart  as  are  moft  pervec(^y  wicl^edi^  or  uiTu^ering 
thofe  imaginations  to  be  proved  upom  him  from  his  own 
mouth.  Alfo  it  is  farther  remarkable,  that  the  enacting  claufe 
reftrains  only  fuch  oflFences,  as  are  made  high  tresffon  by  fta.^ 
tutes  fubfequent  to  25  Edw.  3.  from  being  adjiudgtd  liigh. 
treafoo  by  words,  writings  cyphering, .  &c.  and  feems  ta 
)eave  tlve  oflfenccs  coutairxed  in  the  faid  ftatuitje  to  tjffi  fvnc 
^onftri\Sion  «fhict\  thiey  h,^.bcforc^^ 

3  Tnft.  5>w  14^^  $i^.  ^.     As  to.  the  authority  ^  of   ^r  £^d^(d  Coke  ia 

1  RoU.  106J  '^''*  ^^^^^  Inftitute,  it  is  of  the  Icfs 'weight,  bcga^^fe  he  is.  bid 
to  have  been  fomc  time  of  the  contrary  opinio^,.         .   ^. 

Sc^.  45.  Neither  does  it  appear  to  me,^  Tbat  my  lord 
chief  jufti.ge  H^le  was  ait  all  of  this  opinion;  for  thoqgh  in 
the  latter  edition  o^his  treatife  of  the  Pleas  of  tk^  C.^owxi,  it 
be  (aid,  that  connps^fl^g  hy  b^ire  words  is  not  %a  ove^t-iuEl,  tec. 
yet  in  the  fu^A  edition  publifhed  in  the  year    16789   it  is 

A.^ia^        X   twice  faid,'   that  it  hath  been  adjudged  that  words   are    an 
^        over:-a&.  (xi) 

(ti)  ThU  ffictt  ^a»ftion»  whether  words  only  f^ken»  can  amount  to  an  overt  z€t  of  compaflins 
the  lung's  death,  is  cxamiacd  very  much  at  length,  aM  vlthgrtat  perfpicuiiy  hy  lord  Hiilcin  hit 
hiftory •fche  Pleas  of  the  Crown  from  p  1  ii.  to  iio.  and  311.  to  %t%,  and  by  Mr.  juflicer  Foiter 
from  p.  196.  to  107.  in  hisdifcourfe  on  h)ghtrtafoA»  bo:h of  ihcm  concluding,  againtV  the  affe^* 
tions  of  Kelyngc  and  the  doubts  of  Hawkins,  that  bare  words  are  not  overt  a^  of  trcafon,  onlcfs 
*<  uttered  in  concsmplatton   of  fome  traiterous  pitrpofc  adlually  oa  foot,  or  intesidc^  and  la. 

iHaleijo.  S^.  a6.     The  record  kind  of  high  trei^fon,  concerning 

the  king  s  qflice  in  th^  adni^iolftration  of  juftice,  is  exprefled 
in  the  words  following.  **  If  a  man  flay  the  chancellor, 
**  tre^fyrcr,  or  the  king's  jufticcs  of  the  one  bench  or  the  otber^ 
**  jufiiccs  in  eyre,  or  3u\V\ccs  oJ  afl^Le^  a^TvA  aV^  tAVict  yifticea 
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,^  flffigned  to  hear  aod  determine,  being  in  their  places  during 
«*  tbcir  oflBces."         ,  .   . 

f^.  .47.     It  hatb  hceo  hoJdcn,  that  this  pattof  the  ftalute  *",7- '7- 
flull  not  be  extended  bv  ecjuity,  to  any  other  high  officers  of  ^iA^'h!  17]  ' 
ftate  befide  theie  expreisly  naincdy  nor  even  to  there  when  f.  8.    *    * 
they  ztc  qot  in  adual  execution  of  their  offices,  .nor  to  ;iny 
attempt  to  kill.theiDa  nor   fven  to  the  actual  wounding  of 
them>  unlefs  death  cnfue.  (12) 

III)  Theic^  xhe  baront  of  the  fkcliequer,  a«  fuch;  are  not  Mthlii  the  protection  of  thil  l£t, 
-kiUk  ^31.— achbcr  do  the  lor€  kte^  or  commiflicmers  of  the  great  teal  feem  to  be  within 
it  by  lirtuc^tlketflUlaa^EUs.  c.  iS»  and  i  W«  4i  M.  <.»«•  4>Comni«  S4.  SU  vldt  x  iU\t  z^U 

t  But  by  7  Anoe  c.  af.  f.  8.  to  flay  any  of  the  lords  of 
ieffion  or  jufticiary  of  Scotland,  in  the  exercife  of  their  office 
is  high  treafoD. 

Stif,  48.     The  third  kind  of  high  treafon,  relating  to  the  3ln4. 15. 
.king's  ieal^  is  fkid  to  have  been  high  treafon  at  the  common  ^'^',^'  ^'^* 
Uw^  and  is  expntflcd  in  the  following  words,  ^^  And   if  a  |g^.  ^  '^^ 
^  man  counterfeit  the  klhgS  glrtat  or  privy  fcah'* 

Se^.  49.     It  hath  been  holden,*  that  thefe  words  extend  Keiy  So. 
to  the  aiders  and  confenters  to  fiich  counterfeiting,  as  well  4Comxn.  s?. 
as  to  the  aAors. 

Stff.  50.     But  not  to  an  intent  or  compaffing  to  do  it,  if  Sum.  iS» 
it  be  not  aAually  done. 

Sia.  51.  Nor  to  the  fixing  df  the  grtat  fcal  to  a  patenf,  c^'J-  ^•*^- 
Without  a  warrant  for  fo  doing.  ^'  ^' 

&t£l.  51.     Nor  to  th^  rasing  of  the  ftaiifte  of  one   manor  Kely.  So. 

Dut  of  a  patcnti  and  putting  in  that  of  another,  nor  to  any  3!"^*  M* 

artificial  removing  of  the   true  writing,  and  adding  matter  "inftVJjl  16.^' 

sitogether  new :  nor,  by  the  better  opinion,   to  the  taking  z  KcB.  74. 

off  the  wax  imprdfled  with  the  great  feal  from  a  true  patent,  B^'^'^^^af.  3. 17. 
and  fixing  it  to  a  writing  purporting  a  grant  from  the  king. 

Seii»  53*     Nor  to  the  counterfeiting  of  the  fign  manual,   i  Roil.  3c.  51. 
orprivjr  (ignet.     But  this  is  made  high.,treafon  .by  the  firft  of  '  ^'>"*  S"- 
Mary^ft.  2«  chapter  the  fixth.    .  . 

t  And  by  7  Ann.  c.  21.  f.  9-  To  counterfeit  the  fcals  ufcd 
and  continued   in  Scotland  according  to  the   twemy-lo^rtb  .     ,-   . 
article  of  the  union,  is  high  treafon. 

SeSl.  54.     The  fourth,  kind  of  hi 3;Ti,trcafoa  concerning  the  .  prfn^r.  l. 
coin  is  ezprefled  in  thefe  words^  *^  If  a  mao  counterfeits  the  ;v^.  >4  3« 
^' kind's   money,  and  if  a  man   bring  fatfe  money  into  this 
"  realm,  counterfeit  to  ^e  money  ^of  England,  as  the  money 

.  '^  called  lufliburgh,  or  other  like  tb  the  faid  money  of  £ng- 
^  land,  knowing  the  money  to  be  faffc^  to  merchandize  'or 

..  f  make  payment,  in  deceit  of  our  faid  lord  the  king  aiid 
••hiapcople/'  '  . 

In 
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In  treating  hereof,  I  (hall  confider,  Firft,  The  branch 
relating  to  the  counterfeiting  of  the  king's  monej.  Secondly, 
That  concerning  the  bringing  of  falfe  money  into  the  realm,  &:c. 

In  treating  of  the  firft  branch  I  fliall  ihew,  Fir/lj  What 
degree  of  counterfeit  money  will  amount  to  high  treafon.  Se^ 
coftJfyy  What  fliall  be  faid  to  be  the  king's  money  within  this  ad. 

t  Hate  213,  ^^^-  SS*     ^^  to  the  point  of  counterfeiting.     It  is  faid, 

^14.  ^29.  '  that  thofe  who  coin  money  without  the  king's  authority,  are 

B.Tfcaf.  »7-  guilty  of  high  treafon  within  this  aft,  whether  tbey  utter  it 

^um.  19,  ao.  ^^  ^^^  ^  ^j  ^^^^  ^j^^j.^  ^^^  ^^^^  ^^  king's  authority  to  coin 

3  inft.  t6.  money,  are  guilty  of  high  treafon,  if  they  make  it  of  bafer 
^h't^'o!  '^'  alloy  than  they  ought;  and  that  thofe  alfo  are  guilty  of  the 

2  inZ'lyl.       f*"™^  crime,  who  receive  and  comfort  one  who  is  known  by 

3  Inft.  17.  them  to  be  guilty  thereof  j  but  that  clippers,  &c.  are  not  with- 
n!u.Vr.«.  i»thisftatute.(i3) 

Keljr  33*    Coo.  Dyer  296.  ft  tX3.    i  Hsle  233. 

(13)  To  counterfeit  the  imprcffionof  half  a  guinea  on  a  piece  of  gold  prerioofly  lummered^  not 
round,  and  not  paflable  in  the  condition  it  then  was,  is  not  high  treafon,  for  the  crime  is  incom-* 
plete.     2  Black.  632. 

3H.  7. 10.  5/^.  56.     But  it  fcems,  that  thofe,  who  barely  utter  falfe 

b"  T*reaf?*i9.  ^otity  made  within    the  realm,  knowing   it  to    be    falfe, 

1  Hale  214. '  are  neither  guilty  of  high  treafon,  nor  of  a  mifprifion  thereof, 
373-  375-  but  only  of  a  high  mifprifion  :  yet  by  8  &  9  Will.  3.  c.  26. 

they  are  in  fome  cafes  made  guilty  of  felony,  for  which  fee 
the  next  chapter. 

2  Inft.  577.  Sea.  57.  As  to  the  fecond  point,  viz.  What  fliall  be  faid 
2Keb.76.  ^^  ^^  ^^  king's  money?  It  fcems.  That  fuch  only  as  is 
Dait.  c.  89.  coined  by  the  king's  authority  either  in  gold  or  fllver  within 
1  Hale  195.  ^e  realm,  and  confequently  not  brafs  farthings,  &c.  ihall 

192.210.  CO  J       -.I.-     J  •      <.•  D  >  • 

2,3.  come  under  this  denommation. 

I  Burn  359.  I  Comm.  278.  FoC  227. 12  Mod.  xo.  Co.  Lit«  107.  ch.  x8«  f.  5. 

Se£I.  58.  But  the  mifchiefs  intended  to  be  remedied  by 
this  ftatute,  having  been  found  by  experience  not  to  have 
been  fufficiently  redrefled  by  it,  as  thus  reftrained,  the  fame 
have  been  further  provided  for  by  fubfequent  ftatutes. 

T."w.l%.     *^-  59-  ^^^^y '  ^^y*  ^^^'  ^-  ^-  ^' "  ^^ *"y  p^^^^^  ^^ 

.  J  ones  233.     ,^  pcrfons  felfely  forge  and  counterfeit  any  fuch  kind  of  coin  of 

«  gold  or  lilver,  as  is  not  the  proper  coin  of  this  realm,  and  is  or 

^<  fliall  be  current  within  this  realm,  by  the  confent  of  the 

**  crown,  they  and  their  counfellors,  procurers,  aiders  and 

*^  abettors  fliall  be  guilty  of  high  treafon." 

3  Inft.  17,  Sea.  60.  And  by  14  Eliz.  c.  3.  ^  If  any  perfon  or  peHbna 
I  Hale  376.       c«  fjjfeiy  forge  or  counterfeit  any  fuch  kind  of  coin  of  gold  or 

^  filver,  as  is  not  the  proper  coin  of  this  realm,  nor  permitted 
.^  la  be  current  within  this  lealtsn  they  and  their  procurerr. 
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<*  aiders   and    abettors,  ibaU   be    guiltj  of    mifprifion    of 
«  treafon." 

Sea.  61.  And  it  is  enafied  by  5  Elis.  c.  1 1 .  f.  2.  ^^  That 
^  clii>ping,wa(hing,roundingor  filing,  for  wicked  lucre  or  gain 
^  iake,  c^  any  the  proper  monies  or  coins  of  this  realm,  or  the 
^  dominions  thereof,-— or  of  the  monies  or  coins  of  any  other 
^  realm  allowed  and  fuffered  to  be  current  within  this  realm 
^  or  the  dominions  thereof  at  this  prefent,  or  that  hereafter 
^  at  any  time  (ball  be  the  lawful  monies  or  coins  of  this 
<*  realm,  or  of  the  dominions  thereof,  or  of  any  other  realm, 
u  and  by  proclamation  allowed  and  fuffered  to  be  current  here 
^  by  the  crown,  or  counfelling  confenting  and  aiding  there* 
^  in,  fliaU  be  deemed  to  be  treafon/* 

And  by  the  18  Eliz.  c.  i.  ^  If  any  perfon  or  perfons  (hall  tHaiei2t.32S. 
^  for  wicked  or  lucre  gain  fake,  by  any  art,  ways,  or  means  This  ofTence 
"  whatfoerer^  impair,  dimini(h,  falfify,  fcale  or  lighten  the  was  fint  crcarrd 
"  proper  monies  or  coins  of  this  realm,  or  any  the  dominions  ^HeJT.  ^.^c.  6. 
"  thereof*— or  the  monies  or  coins  of  any  other  realms  allowed  Pnn.  P.  u  i3<>. 
"  and  fuffered    to  be  current  at    the  time  of  the   offence 
*^  committed  within  England   or  any  the  dominions  of  the 
^  the  fame  by  the  proclamation  of  the  crown,  their  counfeU 
*^  lors,  confenters  and  aiders  (hall  be  adjudged  offenders  in 
^  high  treafon,  and  lofe  and  forfeit  all  their  goods  and  chat- 
^  tels  abfolutely,  and  all  their  lands,  tenements  and  heredi- 
^  taments  during  his  or  their   natural   lives  only :  but  no 
"  corruption  of  blood  or  lofs  of  dower.*'  Everything 

Bta.  62.     And  by  8  &  9  Will.  3.  c.  26.  made  perpetual  Sfew^^h'Id^frn. 
I     bjry  Anne  c.  25.  **  Whoever  (other  than  the  perfons  employed  dant  had  no  au- 
•*  in  the  mint)  fliall  knowingly  make  or  mend,  or  begin  or  thwity,  muft  be 
"  proceed  to  make  or  mend,  or  affift  in  the  making  or  mend-  J^j^^an  muidf- 
**  ing,    of  any  puncheon,  countcrpunchcon,  matrix,  ftamp,  mentonthu 
"  dye,  pattern,  or  mould  (14)  of  fieel,  iron,  filvcr  or  other  ^ jd"/p.  i^.  ^.p. 
•*  metal  or  metals,  or  of  fpaud,  or  fine  founders  earth,  or  For  the  form  «? 
"  fand,  or   of  any   other  materials  whatfoever,  in   or   upon  indiamenuon 
«  which    there  (hall  be,  or  be  made  or  imprcffed,  or  which  ^^J^.c'cir? 
"  will  make  or  imprefs  (15)  the  figure,   ftamp,  rcfemblancc,  0001.167-171. 

(14)  Hdgh  Leanard  was  indided  for  having  in  his  polTeflfion  «  one  mould  of  lead.** — And,  a< 
tbewordi  *•  partem  or  mould/'  are  omitted  in  the  loft  daufe  of  this  fc£lion  of  the  aft,  itwai 
fobmit'ed  to  the  opinion  of  the  judges*— Firll»  whether  **  a  mould'*  is  compriacd  undrr  the 
gcnciii  words  «*  other  tool  or  iiiitrurntac  •bove  mentioned."'  And  Iccondly,  If  it  be  fo  com- 
prizrn,  whether  it  /hould  not  be  defcribed  in  the  indidlmcnt  as  a  **  tool  or  inftrument,"  men- 
tioaed  ii  the  ftatute. — They  were  unanimoui,  Firft,  that  thii  mould  was  a  tool  or  inftrumcnr 
nentioiied  in  the  former  part  of  the  ftatute,  and  therefore  comprized  under  the  general  words. — 
Afld  Secondly,  that  ai  is  it  exprefsiy  q|BntiDned  bv  name  iu  the  (iril  claafe,  with  rel'pect  to  the 
maiiogor  mending,  it  need  not  be  averred  to  be  a  tool  or  inftiurocnt  fu  mentioned.  Black.  809. 

(15)  Soalfo  in  the  fame  cafe,  a  doubt  arofe  whether  a  mould,  having  only  the  refemblance  of  th^. 
*«n  inverted,  was  not  an  inftrument  which  would  makt  and  imprefs  the  refcmbUnce  rather  than  one 
on  which  the  refemblance  was  made  and  imprciled,  (whi'h  was  the  way  it  was  laid  in  this  indidt- 
ocat,)  the  flatuce  feeming  to  ditlinguifti  between  fuch  as  will  m^ike  or  imf-refs  the  limilirjJe,  &c. 
ua  matrii,  dye  or  mould, — and  fuch  on  whi^h  the  fame  is  matle  or  imprejjedy  as  a  puncheon,  fcc— 
A|reat  m^ority  wf  the  judges  thought  the  indiftment  good,  bccautc  the  Jfamp  or  the  coin  waa 
anmff  impreifed  on  the  mould,  but  they  thought  it  would  have  been  more  accurate  \\»4  \t 
cbr|cd*<  a  moold  that  would  make  and  imprefs  the  /f/ni/itude,  &c.  And  in  tV«  o^\n\on,  t\Yn\t 
^t^A^amf^AouhOfd  fcquIeIceJ.-.BUck  Szi — But  an  inftrument  which -^ouU  make  ot  \«i- 

/KOtig  £gureofaaly  piutof  oncGde  of  the  cs^in,  h  nor  m'u\r^  the  rtatutc.     B.  K.  U.  "j^l . 

3  i*  or 
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'^  ^^  or  rimilitude,  of  both,  or  either  of  the  fldes  or  flats  of  znf 

<<  gold  or  filver  coin  current  .within  this  kingdom.— Or  (hall 

*^  knowingly  make  or  mend,  or  begin  or  proceed  to  make  or 

<'  mend)  or  affift  in  the  making  or  mending,  Of  any  edger  or 

^*  edging  toel|  inftfument  or  engines  not  of  common  ufe  in  any 

^^  trade,  but  contrived  for  making  of  money  round  the  edges 

Thtits  an         <c  with  letters^  grainings,  or  other  niarks  or  figures,  refem* 

Saw' ah?'  "  Wing  ^*^ofc  on  the  edges  of  money  coined  in  his  maje^'s 

puni(baiiie  as  a    **  mint— Or  any  prefs  for  coinage;-- Or  any  cutting  engine 

mifdemeanor.     «  fQ^  cutting  round  blanks,  by  force  of  a  fcrew,  dut  of 

&i:  loyi.^^''    **  fla««d  bars  of  ^Id,  fliverj  or  other  metal— or  fiiall  knbtring- 

V    /  *^  ly  buy  or  fell  hide  or  conceal^  &c.  without  lawful  authority 

^<  or  iufficient  excufe  for  that  purpofe,  knowingly  have  in 

^^  their  houfes,  cuftody  or    pofleffion  any  fuch   puncheon, 

*<  counterpuncbeon,  matrix,  ftaitip,   dye,  cdger,  cutting  in- 

<<  ftrument  or  other  tool  or  inftrument  before  mentioned 

<^  their  counfellors,  procurers,  aiders  and  abettors,  (hall  be 

Sat  aii  offender  **  adjudged  guilty  of  high  treafon — But  without  corruption  of 

attainted  upon    "  blood,  or  lofs  of  dowcr."— And  by  7  Anne  c.  ^5.  f.  2i 

thisftatutc,ihaii  cc  the  profccution  of  fuch  as  oflfend  againft  this  aft  by  making 

%z\k.\^.  **  or  mending,  or  beginning  or  proceeding  to  make  or  mend 

^<  any  coining  tool  or  inltrument  therein  prohibited  or  by 

*<  making  of  money  round  the  edges  with  letters  or  grainiags 

<<  may  be  eomiilencfd  at  any  time  within  fix  months.'' 

And  by  par.  2^  "  Whocvef  (hall  knowingly  convey  or 
*^  aflift  in  conveying  out  of  the  mint,  any  tool  or  inftrument 
*^  ufed  for  or  about  the  coining  of  monies  there,  or  any  ufe- 
^*  ful  part  of  fuch  tools  or  inftruments«-*Or  whoever  (other 
*^  than  the  perfons  employed  in  the  mint,)  ihall  mark  on  the 
*^  edges  any  the  current  coin  of  this  kingdom^  or  of  the  di- 
*^  miniihed  coin  of  this  kingdom, — or  any  counterfeit  coin 
**  refembling  the  coin  of  this  kingdom,  with  letters  or  grain- 
*<  ings,  or  other  marks  or  figures  Tike  unto  thofe  on  the  edges 
^^  of  money  coined  in  his  majefty's  mint,  their  counfeUorsi 
.  *^  procurers,  aiders  and  abettors  jQiall  fufFer  death  as  in  cafe 

J^i  ""hree  **  of  high  trcafon." — And  by  par.  4.  **  whoever  (hall  colour^ 
moncJis.  f.  9.  <<  gild  or  cafe  over  with  gold  or  filver,  or  with  any  wa(h,  or 
*'  materials  producing  the  colour  (16)  of  gold  or  filver,  any  coin 
^^  refembling  any  the  current  coin  of  this  kingdom.— -or  any 
^<  round  blanks  of  bafe  metal,  or  of  coarfe  gold,  or  coarfe  filver 
**  of  afit  fize  and  figure  to  be  coined  into  counterfeit  milled  mo'- 
••  ney  refembling  any  the  gold  or  filver  coin  of  this  kingdom.-^ 
^<  Or  (hall  gild  over  any  filver %lanks  of  a  fit  fize  and  figure^  to 
"  be  coined  into  pieces  refembling  the  current  gold  coin  of 
<^  this  kingdom,  their  counfellors,  procurers,  aiders  and  abet* 
*<  tors  (hall  fufFer  death  as  in  high  treafon. 

(16)  It  has  been  refolved  upon   this  claufe  of  the  A^atute,  that  it  is  immaterial  whether   tkt 
Colouring  ifl  effeded  immediately^   by  feme  external  and  fuperficial  application,   orarifc  latcotlybf 
extra&'ion  ftom  the  application  o[  jifua  firtiii  or  other  ch)mlcal  power*    JUx  t.  Lac/  mi 
i*Mrktr,     Ot  B,  6,  Dec.  1776. 

2  MU 
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5!c'^.  63.  And  hv  f.  5.  If  any  tool,  inftrument  or  C:o-  cir. 
engine  ufed  or  dcfigncd  for  coining  or  counterfeiting  gclJ  or  **"*  *^'* 
filver  monies,  or  anj-  psirt  of  fuch  tool  or  engine,  (hall  be  hid 
or  concealed  in  anyplace,  or  found  in  the  houfe,  cuftody 
or  pofieffion  of  any  perron  not  then  employed  in  the  mint,  the 
fame,  inajr  be*  fetzed'and  carried  forthwith  to  fome  juflice  of 
the  county  or  place  to  be  produced  in  evidence  at  the  trial 
of  the  offender  5  and  then  defaced  and  deftroycd.— And  ail  fallc 
money  wbiefa  fliall  be  fo  produced,  (hall  be  cut  in  pieces^ 

Stdi„^j^  .  t  And  by  15  Geo,  2.  c.  28.  it  is  enafted,  "  That  For  the  rewards 
"  if  any  peiibn  whadbcwjer,  (hall   wafli,  gild,  or  colour   any  |^""  ^y  ^*^«'e 
"  of  the.  lawful    filver  cSin,  called   a  fhilling,  or  a  fixpencc,  hcnding'Sn?' 
**  or.anjHCounttqrfeit  (17)0/  falfc  fhilling  or  iixpencc,  or  add  to,  conviaing  of 
<(  or  allor-thQ  imprefliony  orany  part  of  the  impieiTion  ofci-  ^f'o';**^'^' b. 2. 
"  thef:f^iQ  of  fuch  lawful  or  counterfeit  (hilKng  or  fixpcnce,  -lAnUfordifca-- 
*' iWMil|i<flti;|it.  to  make  fuch  (hilling  or  fixpence  refemble  or  ^"c"  ^'^0  "c 
"lopJc:likcorpa(s  for  a  piece  of  lawful  gold  coin  called  a  IZ'Xt^^V^i. 
"  g]llUieaipr.:a  half  guinea  refpediively  — ^Or  (hall  file  or  any  f.  4. 
^  wifearteuc,.ivafli,  or. colour ^any  of  the  brafs  monies  called  half- 
^  pfnnjea ok! .farthings,  or  add  to,  or  alter  the  impreflion,  or  any 
^  paft  .Qf  the  impreffion  of  either  fide  of  a  halfpenny  or  far- 
"  things  .widi.ar>  intent  to  make  fuch  halfpenny  or  farthing 
"  refemble,  or  look  like;,  pr  pafs  for  a  lawful  (hilling  or  fix- 
"  pence.  refjA:(flively.    Such  offender?,  their  counfcllors,  aiders, 
"  abettors  and  {)rocurers' (hall  be  guilty  of  high  trcafon." 

(17)  T|ie  counterfeit  money  miftbe  like  the  true  troney  ;  for  the  word  coimterfe't  implies  re- 
ftablAAce  ^.U^enel's^  apd  v^idkiuuc^ty  there  ii  ru-y  little  danger  ot'iiDpuiiiiou  ur  xraud.  i  Hale 
124.21.5.     5  ffac'Abr.   129. 

Seff.  *'6^:  'As  to  thcfecond  branch,  concerning  the  brinr^ing  j  HjI.-  225. 
faHc money  intcJ  the  realm',  the  following  particulars  arc  obfcrva-  §^,^^"j^*  ^' "' 
bic.  '  Firft,  That  the  money  fo  brought  muft  be  counterfeited  s.  P.  c/3. 
according  to   the  fimilitude  of  Engli(h   money.     Kut  by  i  &  ToAcnz:* 
iPhil.  &Mar.  c.  ii.  "It  is  made  high  treafon  to  briny:  into 
"  the  realm  money  counterfeited  according  to  the  fimiJitude 
"  of  foreign  coin  current  here,  to  the  intent  to  merchandize 
«  therewith.'* 

Scff.  66.  Secondly,  That  it  muft  be  brought  by  one,  who 
knows  it  to  be  falfe. 

Se£J.  67.  Thirdly,  That  it  muft  be  brought  from  a  foreign   1  Hale  22:, 
nation,  and  not  from  Ireland,  pr  other  place  fubjed  to  the  226.  3:7. 
crown  of  England,  for  tho'  to  fome  purpofcsihcybe  dillinct  from   ^/|.*/c/i' 
4c  realm  of  England,  and  confequently  money  brought  from   3  luit.  iS. 
Acnce  may,    within   the    letter    of    the  ftatute,    be  faid   to  ^^^:  »^* 
be  brought  into  the  realm,  yet  inafmuch  as    the   counterfeit-  p'^iJsr.rlas-. 
i•^gis  puni(hablc  there  by  the  laws  of  our  king,  as  much  as  in 
England,  the  bringing  money  from  fuch  places  has  been  con- 
flrued  to  be  no  more  within   the  a J^  thdn  if  they  were  adu- 
ally  in  Enghnd 
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Sum.  2x.  $0^,  68.     Fourthly,  That  the  bare  uttering  of  fuch  money 

cfcu^zS.*f.'4.       here,  by   one  wha  brought  it  not  over,    is    not  withinnhis 

branch. — But  by  force  of  an  ancient  ftatute,  if  falfe  money 

l)e  found  in  the  hands  of  a  fufpicious  perfon,  he  may  be  arreft- 

ed  till  he  have  found  his  warrant. 

tinft.  i8.  Si£l.  69.     Fifthly,  Thar  it  is  not  neccflary  that  fuch  falfe 

Biun.  ai.  money  be   aftually  paid  away  or  merchandized  withal,  for 

the  words  are,  to  merchandise  or  make  payment,  &c.    which 

only  import  an  intention  to  do  fo,  and  are  fully  fatisfied  whe* 

ther  the  aft  intended  be  performed  or  not.     But  quare^   be- 

caufe  both  Coke  and  Hale  feem  to  hold  othcrwife.     However 

it  is  clear,  that  bringing  over  money  counterfeited  according 

to  the  fimilitude  of  foreign  coin  is  treafon  within   i  &  2  Phil. 

&  Mar.  c.  II. 

Se^.  70.  Alfo  in  th«  faid  ftatute  of  25  Edw.  3.  there  is 
this  claufe,  "  And  becaufe  that  many  other  like  cafes  of  trea- 
^^  fon  may  happen  in  time  to  come,  which  a  man  cannot 
**  think  nor  declare  at  this  prefent  time,  it  is  accorded,  that  if 
**  any  other  cafe,  fuppofcd  treafon,  which  is  not  above  fpecifi- 
"  ed,  doth  happen  before  anyjufticcs,  the  jufticcs  (hall  tarry 
"  without  any  going  to  judgment  of  the  treafon,  till  the 
**  caufe  be  (hewed  and  declared  before  the  king,  and  his 
**  parliament,  whether  it  ought  to  be  judged  treafon  or  other 
«  felony." 
1  Hale  308.  SeSf.  71.     By  virtue  of  this  claufe,  many  offences  which 

3  ^P^"  %  are  not  high  treafon  within  this  ftatute,  as  the  murder  of  an 

ambaflador,  &c.  were  declared  by  the  parliament  to  be  high 
treafon.  But  thefe  and  all  other  fuch  like  declarations  are 
made  void  by  i  Mary  c.  i.  And  itfeems  that  the  parliament 
have  no  fuch  power  at  this  day  by  virtue- of  the  faid  claufe,  in- 
afmuch  as  the  faid  ftatute  of  i  Mary  exprefsly  enafts,  "  That 
*^  no  offence  fliall  be  deemed  high  treafoa,  but  only  fuch  as 
•*  is  declared  and  expreffed  to  be  fo  by  25  Edw.  3.''  and  takes 
no  notice  of  the  faid  claufe  relating  to  the  parliament. 


And  now  we  are  come  to  offences,  which  have  been  made 
high  treafon  fince  the  faid  ftatute  of  i  Mary.  And  in  treating 
of  thefe,  we  fliall  confider,  Firft,  Offences  in  upholding  or 
favouring  the  power  of  the  pope.  Secondly,  Offences  againft 
the  proteftant  fucceffion.  Thirdly,  Offences  of  lifting  men 
without  the  king's  licence. 

And  firft.  Offences  in  upholding  or  favouring  the  power 
of  the  pope  feem  reducible  to  the  following  heads  :  Firft^  Ex- 
tolling the  pope's  power.  Secondly^  Putting  in  urc  popifh  bulls. 
Thirdly^  Perverting  others,  or  being  perverted  to  popery. 
Fourthly^  Receiving  popifh  orders  or  education  in  popifti 
feminaries,  and  not  fubmitting,  &c.  Fifihijy  Refufing  a  fc* 
cond  tender  of  the  oaths. 
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» 

SiH.  72-  And  firft.  The  offence  of  extolling  the   pope's  Swx  Hade  331, 
power  is  made   hightrcafon  by  5Eliz.  c.  i.   f.'  2.    10.   by  pj*n\  p  ^ 
which  it  is  enaded,  **  That  if  any  perfon  within  the  queen's  144/ 
*•  dcininions,  (hall  by  writing,  cyphering,  preaching  or  tcach- 
•*  ing,  deed  or  aS,   advifedly  and  wittingly   hold   or  ftand 
^  with,  extol   or  fet  forth,  maintain  or  defend,    the  jurif* 
^  didion  of  the  bi(hop  of  Rome  heretofore  claimed  in  this 
^*  realm,  or  by  any  fpeech,  open  deed  or  acfl,  willingly  or 
*•  adrifedly  attribute  ar>y  fuch  authority  to  the  fee  of  Rome, 
•*  he  fliail  be  guilty  of  a  pramunire   by  the  firft  offence,  of 
•*  high  treafon  by  the  fecond,  but  without  corruption  of  blood 
**  orlofsofdower." 

&^.  73.     It  has  been  holden,  That  he,  who  knowing  the  DyoriSa. 
effedofa  book  written  beyond  fea,  brings  it  over  and  fe- 
cretly  fells  it,  and  alfo.  That  he,  who  by  report  hearing  the 
contents  thereof  commends  it,  and  alfo.  That  he,  who  know- 
ing its  contents  fecretly  conveys  it  to  a  friend  with  an  intent 
to  pervert  him,  is  in    danger  of  the  ftatute  ;  and  it  has  been 
refolved.  That  he,  who  having  read  the  book  does  afterwards 
in  difcourfing  of  it,  allow  it  to  be    good ;  and    alfo.  That 
whoever  writes  or  prints  fuch  a  book,  and  after  publifhcs  it, 
is  clearly  guilty :  but  it  is  faid,  That   he,  who  having  heard 
of  the  contents,  barely  buys  and  reads  the  book,  is  not  within 
die  ftatute. 

Siff.  74.     It   has  alfo  been  holden,  That  if  one  who  is  Two  of  the 
convi^d  and  condemned  for  an  offence  of  this  nature,  being  j^i  ^gcs  diirentci 
afterwards  demanded  by  the  judges,  whether  he  be  ftill  of  the  ^'„7s^y.'^^^^^^ 
fiune  opinion?  arifwer,  that  he  is,  he  is  guilty  of  high  treafon, 
as  having  advifedly  maintained  the  pope's  power  a  fecond  time. 

Sea.  75.  The   fecond  offence  of  this    kind,  viz.  That  of 
putting  in  ure  a  pppiih  bull,  is  made  high  treafon  by  13  £liz. 
c.  2.  f.  2,  3-     By  which  it  is  enafted,  **  That  if  any  within 
"  the  queen's  dominions  (hall  put  in  ure  any  bull  or  inftru- 
"  ment  of  abfolution  or  reconciliation  obtained  from  the  fee 
"  of  Rome,  or  (ball  take  upon  him  by  colour  thereof,  to  abfol  ve  Prin,  P.  L. 
"  or  reconcile  any  pe-.fon,  or  to  grant  or  promife  any  abfolu-  »44- 
"  tion  or  reconciliation,  or  (hall  willingly  receive    any  fuch 
**  abfolution  or  reconciliation,  or  fliall   obtain  from   the  fee 
*•  of  Rome  any  bull  or  writing  whatfoever,  or   publifh,  or 
*'  any  ways  put  the  fame  in  ure,  he  is  guilty  of  high  treafon. 
"And  by  f.    4.    accefTaries    after  the  oft'ence  incur  sl  pramu* 
"  nire.     And  by   f.   5,  6.      Thofc    who   within    fix   weeks 
"  difclofe  not  an  offer  of  fuch  bulls,  &c.  to  fome  privy  coun- 
"  feUor,  occ.  are  guilty  of  a  mifprifion  of  treafon." 

Sea.  76.     The  third  offence  of  this  kind,  vtz.  That  of  iHalc337,33«. 
perverting  others,  or  being  perverted  to  popery,  is  made  high  »^f''^^^-  5^- 
treafon bj^  23  Eliz.  c.  i.f.  2.  ic  ^J^c.  j.  c.  4.  f.  22,  23.  by  k^v.BoVutv. 
which  it  is  tPMitcJ^  '*  Thst  if  any  one  {ball  pretend  to  have  Mic\x.  ae>G«o. 

F  2  "  po-wcr  ^' 
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lorm  of  ird:a-  «  powcr.  Of  fhall  put  in  pra£lice  to  withdraw  a  fubjeA  from 

Ti?'  ^"'"  ^*''  **  ^^*^  natural   obedience  to   the  king,  or  to  withdraw  them 

"  for  that  intent,  to  the  Romiih  religion,  or  to  move  to  pro- 

*'  mife    any  obedience   to  any   foreign  power,  or  to  do  any 

*'  ovea:t-act  to  that  intent,  or  to  reconcile  one    to  the   fee  of 

**  Rome,  and  if  any  perfon  (hall   by  any    mean$  be  willingly 

**  withdrawn,  or  promifc  obedience  as  aforefaid,  he  is  guilty  of 

"  high  trcafon." 

Cavi*y  187.  Sg^^  -^y.     But  by  3  Jac.  i.  c.  4.  "  If  any  perfon   who  is 

**  reconciled  to  the  fee  of  Rome  beyond  the  feas,  return  into 

^^  the   realm    and    fubmit  himfclf,  &c.   and  take    the   oaths 

*'  within   fix  days  after  his  return,  he  is  cxcufed.** 

The  cafe  of  SeJI,  yS.     It  feemeth    that  the  bare   pretending  to  fuch   a 

Campion  the      power,  without  any  farther  a6l  in  endeavouring  to  perfuade 

others*  Savil    perfons  from  their  allegiance,  or  the  bare  endeavouring  fo  to 

3*  perfuade  them,    without   any  pretence  of  fuch  a   power,  is 

high  trcafon  within  thcfe  ads. 

Hale  336,  337.  Sf^?,  79.  The  fourth  offence  of  this  kind,  viz.  That  of 
receiving  popifli  orders  or  education,  &c.  is  made  high 
trcafon  by  27  Eliz.  c.  2.  f.  3.  by  which  it  is  enaited,  *'  That 
**  if  any  ecclcfiaftick,  born  in  the  queen's  dominions,  and  or- 
**  dained  or  profefl'cd  by  popifli  authority,  fliall  remain  in  the 
**  queen's  dominions,  or  come  from  beyond  fca,  and  not  fiib- 
*'  mit  to  fome  bifliop  or  juftice  of  peace  within  three  days, 
"  and  take  the  oaths,  &c.  he  (hall  be  guilty  of  high  treafon/* 

6Vt7.  80.  And  by  f.  15.  "  If  any  fubjecS,  not  being  an 
•*  ecclefiaftick,  fliall  not  return  from  a  popifli  feminary 
**  within  fix  months  after  a  proclamation  to  that  purpofe  in 
*'  London,  and  fubmit,  &c.  within  two  days,  he  fcall  be 
**  guilty  of  high  treafon,  whenever  he  fliall  othcrwife  return." 

Se^,  81.  And  by  f.  13.'  "  If  any  fubjcdi  fliall  know  that 
"  any  fuch  prieft  is  within  the  realm,  and  not  difcover  him  to 
**  fome  juftice  of  peace,  &c.  within  twelve  days,  he  fli^lI 
"  be  fined  and  imprifoned  at  the  queen's  will;  and  if  any 
*'  juftice  of  peace,  &c.  to  whom  fuch  matter  fhall  be 
**  difcovcred,  fliall  not  give  information  to  fome  of  the  privy 
•*  council,  &c.  within  twenty-eight  days,  he  ftiall  forfeit  two 
"  hundred  marks," 
p^  SeSf.  8a.  In   the  conftrudlion  of  this  ftatute  it  hath   been 

^^  rcfolvcd,    Firft,    That    in    an   indidment   gronnded  on    this 

itatutc  againft  a  prieft  remaining  here  beyond  the  time  limited 
by  the  ftatute,  it  muft  be  alledgcd,  that  he  was  born  in  the 
realm,  &c.  and  alio  that  he  was  ordained.  Sec,  by  au'hority 
challenged  or  pretended  from  the  fee  oi  Rome  ;  but  that  there 
is  no  need  to  flic vv  in  what  place  in  particular  he  was  born, 
or  whether  he  were  ordained  within  the  realm,  or   beyond  fea. 

Riy.  377«  Sc'cf.  83.  Secondly,  That  one  in  popifli  orders,  being  in  a 

^  {bip  in  order  to  go  to  Ireland,  and  driven   by  a  ftorm  intQ 
e  £n^Jand,  and  immcd\ate\y  ap^ij\v<:wic<\^  \^  tvox.  ^\x\\\.^  of  lii%h 
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treafon  within  this  z(\  ;  for  his  dcfign  of  going  to  Ireland  was 
prevented,  ^  nil  tfficit  conatus,  niji  fequatur  ejfeSfus^  and  he 
was  forced  into  England  by  the  adt  of  God,  and  agaiiitt  his 
will  ;  neither  can  he  be  faid  to  remain  here  within  the  in- 
tent of  the  ftatute,  becaufe  he  was  compelled  to  it  by  reafoii 
of  the  profecution. 

&^.  84.     The   fifth   offence   of  this  nature,  vi%,  that  of  Vide  Ir.fra, 
rcfufing  a  fecond  tender  of  the  oaths,  is  made  high  treafon  by  sU*i  w.  u  M. 
5  Eliz,  c.  I.  f.  II,  12  &  20.  by  which  it  is  cnadted,  *^  That  if  c.  8. 
**    any  perfon,  who  (hall  have  a  charge,  cure,  or  office  in  the 
**  church,  or  an  bfiice  or  miniflry  in  an  ecclefiaftical  court, 
**  or  if  any  perfon  who  (hall    wilfully  refufe  to  obferve  the 
**  rites  of  the  church  of  England,  after  having  been  admo- 
•*  nifhed  by  the  ordinary,  &c.  or  that  (hall  fay  or  hear  private 
*^  mafs,  &c   (hali  refufe  a  fecond  tender  of  the  oaths,  he  (hall 
**  be  guihy    of  high  treafon,    but    without   corruption    of 
^  blood." 

Sen,  85.     Secondly,  offences    againft  the  proteftant  fuc-  Vt\n,  p.  u 
ceflion  made  high    treafon   arc   twofold:  Firft,  denying  the  '^5« 
power  of  the  parliament  to  limit  the  fucceflion  of  the  crown,  j^^hn  Mathews, 
which  is  made  high  treafon,  by  4  Annas  c.  8.  f.  i,  2.  and  6  conviacd  ar  d 
Annate.  7.   f.  i,  2.  whereby  it  is  enaded,  "That  whoever  "f^^^jcd  upca 
**  mall  malicioufly,    advifedly,   and   directly,  by  writing   or  9St.  Tr. -i«:. 
•*  printing,  declare,  maintain  and  affirm,  that  the  pretended  O  B.  oa.  Scf- 
"  prince  of  Wales,  or  any  other,  hath  any  right  or  title  to    *''**  *'"*^' 
"  the  crown,  otherwifc  than  according  to  i  Will.  &  Mary, 
"  feff  2.   c,  2.  or  II  &  12  Will.  3.  c.  2.  or  that  the  kings 
**  of  this  realm,  by  authority  of  parliament,  arc  not  able  to 
"  make  laws  to  limit  and  bind  the  crown  and  the  defccnt  and 
^  government  thereof,  (hall  be  guilty  of  high  treafon,  and 
"  that  thofc  that  malicioufly  and  diredly  affirm  the  fame  by 
"  preaching,  teaching,  oradvifed  fpeaking,  (hall  be  guilty  of 
**  z  pr^munire.*' 

Secondly,  Endeavouring  malicioufly,  advifedly,  and  dire£l- 
ly  to  hinder  any  perfon,  who  (hall  be  next  in  fucceilion,  ac- 
cording to  1  Will,  &  Mary,  and  12  Will.  3.  which  is  made 
high  treafon  by  i  Annae,  c.  17. 

Sf£i  86.  It  is  alfo  enaftcd  by  13  Will.  3.  c.  3.  it  is  re. 
cited,  "  That  the  faid  pretended  prince  of  Wales  had  afTumed 
the  title  of  king  of  Great  Britain,  in  manifeft  violation  of 
the  lawful  and  rightful  title  to  this  realm  ;  and  that  the 
tid  traitor  may  be  brought  to  condign  punifhment,"  it  is 
ordained,  **  that  he  ftand  and  be  convided  and  attainted  of 
**  high  treafon." — And  it  is  alfo  enabled,  ''  That  if  any  fub- 
**  jc^s  of  the  crown  of  England,  (hall  hold  any  correfpon- 
**  dence  whatfoever  with  the  faid  pretended  prince  of  Wales, 
**  or  by  17  Geo.  2  c.  jg.  with  the  fons  of  the  faid  pretender,* 
•^  orkaomiij^Iy  with  any  perfon  employed  by  him  or  thetn, 
^3  *^  0t 
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"  or  fliall  remit  or  pay  any  money  for  his  or  their  ufc  or  fcr- 
"  vice,  (ha]]  be  guilty  of  high  treafon." 

Vnjc  9  Will.  3.  Se^.  87.  It  is  alfo  further  cnaftcd  by  2  &  3  Anna?,  c.  20. 
X  Hale  'I'lq  ^'  34*  "  That  if  any  officer  or  foldier  fliall  hold  corrcfpondencd 
540.  and  '  "  with  any  rebel  or  enemy,  or  give  them  advice  or  intelli- 
for  the  ofTencc  "  ggncc  either  by  letters,  meflages,  figns,  tokens,  or  othcr- 
fo/thc  fc"vicc*"  '^  wife,  or  {hall  treat,  or  enter  into  any  condition  with  them, 
of  any  foteign  '  *'  without  authority  fo  to  do,  he  (hall  be  guilty  of  high 
prince  vide  a  treafon." 

next  chaptef' 

f.  XI. 


CHAPTER    THE    EIGHTEENTH. 

Of    felonies    more     immediately 
against    the    king. 


FELONIES  more  immediately  againft  the  king  are  of 
five  kinds  : — Firft,  Offences  relating  to  the  coin  or  bul- 
lion.—  Secondly,  Offences  againft  the  king's  council.— 
Thirdly,  The  offence  of  pafling  beyond  fea  to  fervc  a  foreign 
prince. — Fourthly,  Imbezilling  the  king's  armour. — Fifthly, 
The  offence  of  relieving  a  popifb  ptieft. 

Felonies  relating  to  the  coin  or  bullion  ( i )  are  of  three  kinds : 
—Firft,  The  offence  of  debafing  it. — Secondly,  The  offence  of 
unlawfully  diminiftiing  it. — Thirdly,  The  offence  of  endea- 
vouring by  extraordinary  means  to  increafe  it. 

(x)  BuHidn  is  :hc  ore  or  metal  whereof  gold  11  made,  and  fignifies  with  us  either  gold  orfiWtr 
in  the  maCc.  9  £«iw.  3.  c.  2.  The  king  by  virtue  of  his  prerogative  ii  entitled  to  all  mines  from 
uhlch  it  is  produced,  ainft.  577.  ^  Plow.  336.  in  order  to  fupply  materials  for  the  coin  of  the 
ic'ngdom.  I  Com.  294.  This  coin  mult  be  made  of  (lerling  or  ftandard  metal,  25  Edw.  3. 
(Cowp.  279-)  It  confilts  at  prcfentof  two  carratsof  copper,  melted  with  twenty-two  carrats  of 
nnt*  ^-ft!,l.-  -And  eighteen  penny  weights  of  copper,  melted  with  eleven  ounces  and  two  penny 
weights  or*  fiiicAlvcr  rcfpcdively.  Ward's  Math.  118.  12  Geo.  2,  c.  26.  Even  the  king*s  pre. 
rogati\c  Sir  Edward  Coke  thinks,  docs  not  extend  to  the  alteration  of  theflandard.  2  Inft.  577. 
Kale  fays,  ii  is  neither  lui'cnor  honourable  to  debafe  che  coin  below  /lerling,  i  vol.  297*  and  Black* 
ilonc  apprehends  that  in  Icglmating  even  foreign  coin,  the  value  ihould  be  fixed  comparatively 
with  our  own  ftandard,  or  the  coufent  of  parliament  will  be  necefTarv,  i  Comro.  278.  And  the 
Ic^'flature  appear  to  have  been  ever  extremely  anxious  to  prelerve  the  ftandard  of  the  coin  and " 
bullion  pure  and  unadulterated.  Vide  13  &  14  Car.  2.  c.  31.  8  Will.  3,  c.  8.  6  Geo.  i.  c.  ti^ 
12  Geo.  2.  c.  26.  9  Geo.  3.  c.  37.  14  Geo.  3.  €.42.  16  Geo,  3.C.  46.  18  Geo.  3,  c.  45. 
t/:d  the  references  there  cited. 

4 Com.  98.  Stn.  I.     And  firft,    The  offence  of  debafing  the  coin  or 

bullion  was  provided  againft  by  many  ancient  ftatutes,  iii^hich 
feem  to  be  obfolete  at  this  day  j  for  the  importation  of  ill 

3inft.  02,  53.    money  was  made  felony  by  17  Edw.  3.  n.  15.  (which    w^% 

never  printed,)  and  fo   was  the  payments  of  blanks,  (which 

TV'crc  made  of  bnfc  ailoy,)  bv  aHctv,  6%  c.  <j,  and  the  coining 

•     •  '  *  ^t 
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or  bringing  in  gaUey  halfpence,  ieflcins  or  doydeklns,  by 
3  Hen.  5.  c.  i.  However  !t  is  made  high  treafon  to  bring  in 
falfe  money,  &c.  by  25  Edw.  3.  and  i  &  2  Ph.  &  Mar.  c.  ii. 

Sea.  2-  And  it  is  enaded  by  8  &  9  Will.  3.  c.  26.  f.  6.  4^m.  98- 
made  perpetual  by  7  Anne,  c.  25.  f-  3.  **  That  whoever  (hall  '  *  *'** 
**  blanch  copper  for  fale,  or  mix  blanched  copper  with  filvcr, 
**  or  knowingly  buy  or  fell,  or  ofFer  to  fale  blanched  copper 
^^  alone  or  mixed  with  filver,  and  (hall  knowingly  and  fraudu* 
^^  lently  buy  or  fell,  or.  offer  to  fale  any  malleable  compofition  or 
**  mixture  of  metals  or  minerals  which  fliall  be  heavier  than 
^^  iilver,  and  look,  and  touch,  and  wear  like  ftandard  gold, 
^^  but  be  manifeftly  worfe  than  ftandard  ;  or  (hall  take,  re* 
•*  ceive,  pay,  or  put  off  any  counterfeit  milled  money,  or 
**  any  milled  money  whatfoever  unlawfully  diminiflied,  and 
*'  not  cut  in  pieces  at  or  for  a  lower  rate  or  value  than  the 
*^  fame  by  its  denomination  doth  or  (hall  import,  or  was 
**  coined  or  counterfeited  for,  (hall  be  guilty  of  felony." 

Sen.  3,  And  by  9&  loWill.  3.  f.  21.  "  Any  perfon  to  whom 

"  any  filver  money,  and  by  1 3  Geo.  3.  c.  7 1 .  any  perfon  to  whom 

**  any  gold  money,  (hall  be  tendered,  which  (hall  be  dimini(hed 

**  otherwife  than  by  reafonable  wearing,  or  which  from  the  ap* 

"  pearance  of  it,  he  (hall  fufpeft  to  be  counterfeited,  may  cut, 

^  break  or  deface  the  fame  ;  but  if  the  fame  (hall  afterw^i'ds 

"  appear  to  have  been  lawful  money,  the  perfon  who  cut^  &c. 

**  (hall  take  the  fame,  at  the  rate  it  was  coined  for  ;  and  every 

"  queftion  refpeSing  the  validity  of  fuch  coin,  (hall  be  finally 

"  determined  by  the  chief  magiftrate  of  the  place.  — And  by 

"  8  &  9  Will.  3.  c.  26.  f.  5.  fuch  fpurious  money,  produced 

**  in  a  court  of  juftice,  (hall  be  deftroyed  in  open  court. 

Sea,  4.  It  is  alfo  further  enaAed,  by  15  Geo.  2.  c.  28.  f.  2.  i  Hilc  195. 
**  That  whoever  (hall  utter  or  tender  in  payment  any  falfe  or  \^^'^^^  ^(^^ 
"  counterfeit  money  knowingly,  (hall  fuffcr  fix  months  impri- 
*'  fonment,  and  find  fureties  for  good  behaviour  for  fix  months 
"  more ;  and  on  being  convided  a  fecond  time  for  the  like  of- 
^  fence,  (hall  fu(Fer  two  years  imprifonment  and  find  fureties, 
"  &c.  for  two  years  more  ^  and  if  the  fame  perfon  (hall  offend 
^  in  like  manner  a  third  time,  he  (hall  fuffcr  death  without 
**  clergy."  It  is  alfo  further  enafted  by  f.  3.  '*  That  who- 
"  ever  (hall  knowingly  utter  or  tender  in  payment  any  falfe 
"  or  counterfeit  money,  and  (hall  either  the  fame  day,  or 
**  within  the  fpacc  of  ten  days  then  next,  utter  or  tender  in 
**  payment  any  more  or  other  falfe  or  counterfeit  money  ;  or 
"  fliall  at  the  fame  time  have  in  his  cuftody,  one  or  more 
"  pieces  of  counterfeit  money  befides  what  was  fo  uttered  or 
**  tendered^  (hall  fuffer  one  years  imprifonment  and  give  fecuri- 
"  ty,  &c.  for  two  years  more  ;  and  if  fuch  perfon  (hall  offend 
"  in  like  manner  a  fscond  time,  he  (ball  fuffer  death  without 
**  clergy,  provided  the  profccucion  be  within  fix  months."— 
I^T^it  is Ainhcr eiia4^ed  by  f,  4.  «  That  whoever  (hall  make, 
^jtf  or  counterfeit  any  brafs  or  copper  money  called  a 
^4  *'  halfpenny 
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"  halfpenny  or  a  farthing,  their  aiders,  &c.  (hall  fufFcr  two  years 
"  imprifonment,  and  find  lurcty,  &c.  for  two  years  more." 

SeSI.  5.  And  it  is  further  enadled,  byx  1 1  Geo.  3.  c.  40. 
**  That  whoever  fhall  make,  coin,  or  counterfeit  any  of  the 
**  copper  monies  of  this  realm  commonly  called  an  halfpenny 
**  or  a   farthing,  his  counfellors,  aiders,  abettors,  and   pro- 

*^  curers   fliall   be  adjudged  guilty  of  felony." And  it  is 

further  enacted  by  f.  2.  **  That  whoever  (hall  buy,  fell,  take, 
'*  receive,  pay,    or   put   ofF  any   counterfeit  copper   money, 
f.  asJ  *^  "°^  milled  down  or  cut   in  pieces,  at  or   for   a  lower  rate 

<*  or  value,  than  the  fame  by  its  denomination,  doth  or  (hall 
*'  import  or  was  counterfeited  for,  (hall  be  guilty  of  felony.'* 
— And  by  f.  3.  *'  Any  one  juftice  of  the  peace,  on  complaint 
"  upon  oath  of  one  witnels  by  warrant  under  his  hand  may 
"  caufe  the  houfes,  &c.  of  fufpeclcd  counterfeiters  to  be 
"  fearchcd  for  the  tools  and  implements  for  coining  fuch 
**  copper  monies,  in  order  to  produce  them  in  evidence 
"  a^ainrt  the  offenders  as  aforefaid." 

Poph.  143.  5^t7.  6.     Secondly,  The  offence  of  diminifliing  the  coin  or 

Hob.  S70.  bullioii  of  the  kingdom  has  been  always  thought  to  hr  of  very 

ill  confcqucnce,  as  tending  to  impoverifh  the  nation,  and  to 
embarrafs  trade,  and  with  an  eye  to  thofe  inconveniences  it 
jinft.  92, 93.  was  made  felony  by  17  Edw.  3.  n  15.  (which  was  never 
printed)  to  tranfport  filver,  except  plate  carried  over  by  great 
men  to  ferve  their  houfes;  alfo  the  tranfportation  thereof  was 
prohibited  by  many  other  ftatutes,  as  27  Edw.  3.  c.  14. 
5  Rich.  2.  c.  2.  2  Hen.  4.  c.  16.  2  Hen.  6.  c.  6.  and 
3  Hen.  8.  c.  i.  But  this  general  reftraint  being  found  by 
experience  to  be  inconvenient  to  trade  ;  which  by  exporting 
money  to  one  market  may  bring  b.ick  fuch  goods,  as  will 
more  than  make  up  the  lofs,  from  another,  it  was  ena£led  by 
15  Car.  2.  c.  7.  f.  12.  "That  any  perfon  might  export 
**  any  foreign  coin  or  bullion  without  duty,  firft  making  an 
"  entry  thereof  in  the  cuftom-houfe.'* 

ScSi.  7.  But  this  licence  having  been  often  abufed  by  the 
tranrportation  of  fuch  filver,  which  having  been  coined  into 
Englifh  money  or  wrought  into  plate,  was  afterwards  melted 
down  into  the  form  of  foreign  coin  or  bullion,  it  was,  in 
order  to  prevent  this  mifchicf,  cnafted  by^6&7  Will.  3.  c. 
ly.  f.  3.  "  That  none  fhall  caft  or  make  ingots  or  bars  of 
^*  filver  in  imitation  of  Spanifti  under  pain  of  five  hundred 
•'  pounds."  And  it  is  further  enacted  by  the  faid  ftatute, 
f.  5.  "  That  no  perfon  (hall  tranfport,  or  caufe  to  be 
"  tranfported,  any  molten  filver,  but  only  fuch  as  fhall  be 
♦'  marked  or  ftamped  at  Goldfmith's  Hall,  &c.  nor  even 
♦*  that  without  a  certificate  under  the  hands  of  one  of  the? 
"  wardens  of  the  Goldfmith's  Company,  that  oath  hath  btfen 
**  made  by  the  owner  or  owners  thereof,  and  likewife  by 
*<  one  credible  witnefs,  that  the  fame  is  lawful  filver ;  and 
<*  that  no  part  thereof  was  (^bdoxc  v\v^  tvcn^  Ni^'i  m^\\tw^  tlw 
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"  current  coin  of  this  realm,  nor  clippings  thereof,  nor  plate 
**  wrought  within  this  kingdom,  &c." 

Se£f.  8.  Alfo  it  is  farther  cnacfted,  f.  6.  "  That  any  officer 
"  of  the  cuftora-houfc  may  feize  any  molten  filver,  which 
**  fliall  be  put  on  board  any  veflel,  without  having  fuch 
^  mark  or  ftamp,  and  alfo  fuch  certificate,  as  is  above  men- 
"  tioned." 

Se^.  9.  And  it  is  farther  enafted,  f.  7.  "  That  if  any 
"  broker,  not  being  a  trading  goldfmith,  or  refiner  of  filver, 
^  (hall  buy  or  fell  any  bullion  or  molten  filver,  he  (hall  fufFer 
^  imprifonment  for  fix  months  without  bail." 

Sea.  10.  Alfo  it  is  farther  cnafled,  f.  13,  14.  "  That  if 
'*  a  doubt  {hall  arife  upon  bullion  (hipped  to  be  exported, 
*'  whether  the  fame  be  £ngli(h  or  foreign,  the  proof  (hall 
*'  lie  upon  the  owner,  &c.  And  that  if  any  perfon  (hall 
**  enter  or  (hip  any  bullion,  by  the  faid  a6t  allowed  to  be 
^  exported,  other  than  in  the  name  of  the  true  owner,  pro- 
^  prietor  or  importer,  the  exporter  (hall  forfeit  the  fame,  or 
«  the  full  value  thereof." 

Segl.  II.     Alfo  it  is  farther  enadted  by  7   and  8  Will.  3. 
c.  19.  f.  6.  "  That  no  perfon  (hall  (hip  or  caufe  to  be  (hipped,  ^^  *®  ^*°*  3- 
"  any  molten  filver,  or  bullion  whatfoever,   unlefs  a  certifi-  coid'and  fiWer 
*'  cate  be  firft  had  and  obtained  from  the  court  of  the  Lord  coinmiybc 
"  Mayor  and  Aldermen  of  the  city  of  Lpndon,  oath  having  JJ^^jf  ^* 
"  been  made,  before  the  faid  court,  by  the  owners  and  two 
'^  witnefles,  that  the  fame  was   and    is  foreign  bullion,  and 
^  that  no  part  thereof  was  the  coin  of  this   realm  or  the 
"  clippings  thereof,  nor  plate  wrought  within  the  kingdom, 
^  &c.  which  oath,  &c.  the  faid  court  (liall  (circumfiantially) 
"  certify  to  the  commiilioners  of  the   culloms,  before  any 
*'  coquet  (hall  be  granted  for  (hipping  the  fame ;  on  pain  to 
**  the  owner  of  lofs  of  the  goods  and  forfeiting  double  the 
"  value.     To  the  captain  the  (hip,  and  200  1.   and  if  in  the 
"  king's   fervice,  the    lofs   of   command.      To  the   coquet 
"  officer  200  1.  and  lofs  of  office." 

SeSl,  12.  Thirdly,  The  endeavours  of  fome  perfons  in  i  Hale  644. 
making  ufe  of  extraordinary  methods  for  the  producing  of  gold  Dyer  88, 
and  filver,  were  found  by  experience  to  be  fo  prejudicial  to 
the  publick,  both  from  the  lavifh  wafte  of  many  valuable 
Q^aterials,  and  alfo  from  the  ruin  of  many  families,  which 
had  been  occafioned  by  fuch  ufelefs  expences,  that  it  was 
thought  necefTary  to  put  a  check  to  fuch  pradlices  by  fome 
fcvcre  law,  and  for  that  purpofe  it  was  made  felony,  by  5 
Hen.  4.  c.  4.  "  To  multiply  gold  or  filver,  or  to  ufe  the  art 
"  or  craft  of  multiplication."  And  it  was  holden,  That  the 
praftifing  to  find  out  the  Philofophers  Stone,  by  which  it  is 
iinagined  that  all  metals  may  be  made  gold,  was  felony 
within  this  fkatutc  :  but  this  le/lrai/jt  hzy'ing  bcea  found  to 

have 
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havfc  no  other  effeft,  upon  the  unaccountable  vanity  of  thofc 
who  fancied  fuch  attempts  to  be  practicable,  but  only  to 
{ttid  theth  beyond  fea,  to  try  their  experiments  with  impunity 
in  other  countries,  the  ftatutc  of  5  Hen.  4.  was  at  laft  wholly 
repealed  by  i  Will.  &  Mary  c.  30. 


^Comm*  TOO* 
3  Corom.  33a. 
Aiiie  cb.  !;• 


J  Hale  230. 
4.  Com.  84. 


S  Inft.  lo. 
Dalt.  c.  107* 
Cawl.  182. 
(4)  N.  B.  Thia 
oa(h  of  obe- 
dience ii  Ulcea 
away  by  x  Will, 
and  Mary,  fefl*. 
I.  c.  8»  f.  2. 
and  the  new 
oaths  of  alle- 
giance  and  fu- 
premacy  enjoin- 
ed in  the  room 
thereof.     Vide 

i^  ZO.  fr  41. 


Se^.  13.  As  to  the  fecond  kind  of  felonies  more  imme- 
diately againft  the  king,  viz.  thofe  which  are  againft  his 
council,  it  is  cnaScd  by  3  Hen.  9.  c.  14.  "  That  if  any 
•*  fUrorn  fcrvant  in  the  chequer-roll  of  the  king's  houihold, 
**  under  the  ftate  of  a  lord,  make  any  confederacy,  com- 
*^  paffing,  confpiracy  or  imagination  with  any  perfon,  to 
^  dcftroy  or  murder  the  king,  or  any  lord  of  this  realm,  or 
"  any  other  perfon  fworn  to  the  king's  council,  he  ftiall  be 
**  guilty  of -felony." 

Sf^.  14.  And  It  is  farther  cnafted  by  9  Annae,  €•  16. 
"  That  if  any  perfon  fliall  attempt  to  kill,  aflault,  ftrike  or 
**  wound  any  privy  counfellor  in  execution  of  his  office^  he 
**  fhall  fuflFer  as  a  felon  without  clergy." 

'  Se/f.  15.  As  to  the  third  offence  of  this  kind  (wz.)  That 
ofpaiEng  beyond  fea  to  ferve  a  foreign  prince,  it  is  enacted 
by  3  Jac.  I.  c.  4.  f.  18,  19,  20,  21.  "  That  every  fubjeft, 
^  who  {hall  go  out  of  the  realm  to  ferve  any  foreign  prince 
^'  or  ftate,  or  ftiall  pafs  over  the  feas,  and  there  voluntarily 
*'  ferve  any  fuch  foreign  prince  or  ftate,  not  having  before  his 
^^  going  taken  the  oath  of  obedience  {a)  ftiall  fuffer  as  a  felon  ^ 
**  and  that  if  any  gentleman,  or  perfon  of  higher  degree,  or 
**  any  perfon  who  hath  born  any  oflEce  or  charge  in  camp  or 
**  army,  ftiall  go  out  of  the  realm  to  ferve  fuch  foreign  prince, 
"  &c.  without  being  bound  with  two  fureties  in  a  bond,  con- 
"  ditioned,  that  he  ftiall  not  be  reconciled  to  the  fee  of  Rome, 
**  nor  enter  into  any  confpiracy  againft  the  king,  he  ftiall  be 
«  a  felon." 

Se^.  16.  t  And  it  is  enabled  by  9  Geo.  2.  c.  30.  **  That 
*'  if  any  fubjeft  of  the  crown  of  Great  Britain  fhall  within 
"  Great  Britain  or  Ireland,  inlift  or  enter  himfcif,  or  if 
**  any  perfon  fhall  procure  any  fubjeft  of  his  majefty,  to 
"  enter  or  enlift  himfcif,  or  hire  or  retain  fuch  perfon  with 
"  an  intent  to  caufe  him  to  enlift  or  enter  himfelf,  or  pro- 
**  cure  any  fubjeft  to  go  beyond  the  fcas,  or  embark  with  an 
•*  intent,  and  in  order  to  be  enliftcd  to  ferve  any  foreign 
'*  prince,  &c.  as  a  foldier,  without  licence  fo  to  do  under  the 
"  fign  manual,  (although  no  enlifting  money  hath  been  or 
**  fhall  be  aftually  paid  to  or  received  by  him,  29  Geo.  2. 
c.  17.  f.  4.)  fuch  offender  fhall  be  guilty  of  felony  Without 
clergy. — Unlefs  within  fourteen  days  he  voluntarily  dif* 
cover  upon  oath  the  perfon  by  whom  he  was  fo  enlifted, 
inviegJed  or  enticed  as  aforefald,  (b  as  he  may  be  apprehend* 
«d  and  convided.'' 
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Siff.  17.  t  AUb  it  is  further  enaded  by  29  Geo.  2.  c  17. 
^  That  if  any  fubjedl  of  the  crown  Ihall  taike  or  accept  of 
^  any  military  commiffion  or  otherwife,  enter  into  the  mili- 
'*  tary  fervice  of  the  French  king,  as  a  commiifioned  or  non- 
**  commiffioned  officer  with  fuch  licence  as  aforefaid,  he  ihall 
^*  fuffer    death  as  a  felon  without  clergy." 

And  it  is  alfo  enaded,  f.  5.  *'  That  if  any  fubje£t  jball  ac-  vide  ilfo 
^  cept  of  commiffions  in  the  Scotch  brigade,  in  the  fervice  of  ''  Hen.  6. 
"  the  States  General,  &c.  he  fliall,  within  fix  months  from  %|j^'  ^^ 
"  the  date  of  his  commiffion,  take  and  fubfcribe  the  oaths  of  zse^Zdw.  6. 
"  allegiance  and  abjuration,  and  tranfmit  a  certificate  thereof  c.  2.  by  which 
"  to  the  Secretary  at  War,  &c.  or  on  default  thereof  fliall  for-  Ifm^rTrnZl 
^  feit  five  hundred  pounds,  one  moiety  to  the  king,  the  other  a  capital  crime. 
•*  to  the  profecutor,  &c." 

And  it  is  further  enabled  by  i  Geo.  i.  c.  47.     **  That  if  For  the  offence 
«  any  perfon  fliall  perfuade  a  foldier  to  defert,  he  fliall  forfeit  *?|/j;^^"\X 
"  the  fum  of  forty  pounds,  fuffer  fix  months  imprifonment,  ficen,  &c.  vide 
"  and  be  fet  on  the  pillory,"  i»<i«  tiuc  Ar- 

^  tificer. 

Sea.  18.     As  to  the  fourth  ofience  of  this  kind,  viz.  That  4Comm.  101. 
of  imbezilling  the   king's  armour,  it  is  enadled  by  31  Eliz.  4  Bum  254. 
c.  4.    "  That  if  anv  perfon  having  the  charge  or  cuftody  of  V^t'  !?' 
•  "  the  king  s  armour,    ordnance,    or  munition,  &c.    or  of  The  bencAt  of 
"  any  victuals  provided  for  the  viftualling  of  any  foldiers  or  clergy  it  taken 
"  mariners,  &c.  fliall  for  lucre  and  gain,  or  wittingly,  ad-  [j^^'^nafrom 
"  vifedly   and  of  purpofe  to  hinder  or  impeach  the  king's  the  offence  <»f 
"fervice,  imbezil,  purloin,  or  convey  away  any  of  the  fame  ftf«Hng  the 
"  armour,  &c.  to  the  value  of  twenty  fliillings,  he  fliall  be  ftj,"f,*  °*\\g 

*  judged  guilty  of  felony.**     But  fuch  offender  muft  be  pro*  value  of  twcntjr 
fecuted   within  the  year  next  after  the  offence  done ;   neither  f,*  Cv*  a'^^c 
ftallhe  forfeit  his  hereditaments  any  longer  than  during  his  And  for  thc*preC 
life;  nor   fhall  his   blood  be  corrupted,  or  his  wife  lofe  her  fer^atioo  of  the 

j^  ftorei,  and  the 

"^^^^^  mode  of  trial 

tad  poniAment  of  pecuUtioni  under  the  value  of  10  s.  Vide  9  &  10  Will.  3.  c.    41.    5   Geo.  u 

<.  15.    9  Geo.  I.  c.  2S.     17  Geo.  a.   c.40.  f.  lo.  9  Geo.  3.  c.  30.  f.  15.     L.  Ray.  1104. 

S»£l.  19.  And  it  is  alfo  enaftcd  by  12  Geo.  3.  c.  24. 
"  That  whoever  fhall  either  within  this  realm,  or  in  any  of 
**  the  countries  or  places  thereunto  belonging,  wilfully  and 
**  maliciouily  fet  on  fire  and  burn,  or  otherwife  deftroy,  or 
^  (hall  caufe  the  fame  to  be  done,  or  fliall  aid  or  aflift  in  the 
"  fettingx>n  fire,  burning  or  otherwife  deftroying  of  any  of  his 
"  majefty's  (hips  or  vcfTels  of  war,  whether  on  float  or  building 
^  in  any  of  his  majefty's  dock  yards,  or  building  or  repairing 
**  by  coDtrad  in  any  private  yards  for  the  king's  ufe. — Or  any 
**  of  his  nuijefly*s  arfenals,  magazines,  dock  yards,  rope  yards, 
*'  viduailing  offices,  or  any  of  the  buildings  ere£led  therein,  of 
^  bebnging  thereto;  or  any  timber  or  materials  there  placed, 
"  for  building,  repairing,  or  fitting  out  of  fhips  or  veilels  \ 

*  —Or  any  of  his  majelt/*s  mJJitary,  nzv^ly  or  viftuaUing 
•*  ftftnr%  c^  other  suDmunition  •£  wslt^  ct  anyplace  or  places 

**  where 
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*'  where  an  fuch  (lores  or  ammunition  (hall  be  kept  or  de- 
**  pofued,  (hall  fuffer  death  without  clergy." 

Si£i.  20.  And  it  is  alfo  ena6^cd  by  22  Geo.  2.  c.  33.  f. 
24.  '*  That  every  pcrfon  in  the  fleet  who  (hall  wafte,  iro- 
*'  bezil,  or  not  carefully  preferve  any  powder,  fhot,  ara- 
*'  munition  or  other  (lores  and  provifions,  their  abettors, 
*'  buyers  and  receivers,  (being  perfons  fubjeft  to  naval  dif- 
"  cipline),  (hall  fuffer  fuch  puni(hment  as  by  a  court  martial 
**  (hall  be  found  jud  in  that  behalf." — And  by  f.  25  "  Every 
*'  pcrfon  in  the  fleet  who  (hall  unlawfully  burn  or  fet  (ire  to 
**  any  magazine,  or  (lore  of  powder,  or  (hip,  boat,  ketch, 
**  hoy  or  ve(rel,  or  tackle,  or  furniture  thereunto  belonging, 
'*  not  then  appertaining  to  an  enemy,  pirate  or  rebel,  on  con* 
^'  virion  by  court  martial,  (hall  fuiFer  death." 

SiS,  21.  As  to  the  fifth  oflFence  of  this  kind,  vi%.  That  of 
relieving  a  popi(h  pried,  it  is  enadled  by  27  Eliz.  c.  2.  f.  4., 
*'  That  whoever  (hall  wittingly  and  willingly  receive,  rc- 
**  lieve,  comfort,  aid  or  maintain  any  Jefuit,  feminary  or 
**  other  popi(h  pried,  &c.  being  at  liberty  or  out  of  hold, 
'^  knowing  him  to  be  fuch  a  Jefuit,  &c.  (hall  for  fuch  offence 
"  be  adjudged  a  felon  without  benefit  of  clergy." 


CHAPTER    THE    NINETEENTH, 


Of    PRiEMUNIRE. 

FortKehiftory  /^F FENCES  morc  immediately  againd  the  king,  not 
f^  *'^"'*""^*  \<J  capital,  come  generally  under  the  titles  of  framunire^ 
c^st    **""**       mifprifion,  and  contempts.     In  treating  of  pramunire  I  (halJ 

Confider, — Fird,  What  offences  come   under  this  notion* — 

Secondly,  HoW  they  are  puni(hed. 

And  fird.  Offences  coming  under  the  notion  of  pramunire^ 
ftem  to  be  reducible  to  the  following  general  heads  ;  Fird, 
Offences  againd  the  prerogative  of  the  crown.  Secondly, 
Offences  againd  the  authority  of  the  king  and  parliament. 

Thofe  of  the  fird  kind  feem  to  come  under  the  following 
particulars;  i.  Making  ufc  of  papal  bulls.  2.  Derogating 
from  the  king's  common  law  courts.  3.  Appealing  to  Rome 
from  any  of  the  king's  courts.  4.  Excicifing  the  jurifdiSior 
of  a  fuflfragan  without  the  appointment  of  the  bi(hop  of  thi 
diocefe.  5.  Refufing  to  elect  or  confecratc  the  perfon  no« 
nxinated  by  the  king  to  a  bi(hcprick.  6.  Maintaining  thi 
pope's  power.  7.  Bringing  xn  Jgnus  Dei.  8.  Contribucin| 
to  the  maintenance  of  a  pop'\Q\  tcnuu^v>j«  c^.  ^^^\^\c^^Uu 
oaths. 


Ch.  19-  Of    P  R  ^  M  U  N  I  R  E.  77. 

Seil.  I.  But  inafmuch  as  thefe  o(&nces  depend  chiefly 
upon  ftatutes  made  for  the  prefervation  of  the  fovereigncy  of 
the  crown  from  the  incroachments  of  the  fee  of  Rome,  I 
fliall,  in  order  to  (hew  the  reafonablenefs  of  thefe  laws,  take 
a  Ihort  view  of  thofe  ufurpations,  which  made  them  necef- 
iary. 

Si&.  2«     It  is  the  general  opinion,  that  Chriftianity  was  Dav.  8;.  88. 
(rft   planted    in  this  ifland  by  fome  of  the  eaftern  church,  Seld.  Jan.  Ang. 
which  is  very   probable,  from  the  antient  Britons  obferving  *^'  ^ 

Eafter  always  on  the  fourteenth  day  of  the  month,  according  +   **  "•  *^' 
to  the  cuftom  of  the  eaft. 

StB.  3-     But  the  Saxons  being  converted  about  the  year  parfom   c.  6. 
6oo.  by  perfons  fent  from  Rome,  and  Wholly  devoted  to  the  p.  12.1025. 
intcrcft  thereof,  it  cannot  be  expefled  that  fuch   an  oppor-  ^^^^^'  g  ^ 
tunity  of  enlarging  the  jurifdi(5llon  of  that  fee  (hould  wholly  261!^^^^  ' 
be  neglefted.  1  R.  Abr.  88i- 

S<^.  4.     And  yet  Parfons,  in  his  attempt  to  anfwer  Sir  '  ^"^'  '34- 
Edward  Coke's  fifth  report  concerning  the  king's  ecclefiaftical  seid.  j*.  Ang. 
authority,  is  fcarce  able  to  produce  any  inftances  of  the  papal  42^  65. 
power  in  this  kingdom  before  the  Norman  Conqueft.     Indeed 
he  tells  us,  that  four  or  five  perfons  were  made  bifhops  by 
the  pope  at  the  firft  converfion,  but  offers  not  any  example 
thereof  between    the  year  669  and  the  conqueft ;  and  it  is 
eeruin,    that   all    bifhopricks    were   then    conferred  by  the 
king's  delivery  of  a  ring  and  a  paftoral  ftaff. 

Sea,  5.     Neither  is  he  able  to  produce  any  inftance,  that  Parf.  c.  6. 
looks  like  an  appeal  to  Rome  before  the  conqueft,  except  in  \^\l  ^\  ^*' 
the  cafe  of  two  bifhops,  and  he  is  forced  to  own,  that  even  Barrow  24a.  to 
one  of  the  bifhops  was  dcpofeJ  by  two  kings,  and  could  get  ^5^* 
no  relief  againft  either  of  them,  notwithflanding  the  pope's  ^^^^'J^^^^^' 
utmofl  application  in  his  favour. 

Se5l.  6.     Nor  can  he  fhew  more  than  four  or  five  inftances  ^"^'  ^*^'  P* 
of  exemptions  from  ordinary  jurifdidtion,    granted  or  con-  j'^h"-.  ^c. 
Srmed    by   popes  to  religious  houfes   in   thofe  days,  which  21  ej.  3.  60. 
plainly  (hews  that  this  concurrence  was  not  thought  neccf-  i  ^Ijf^'J'^*^' 
iary;  and   it  appears,  that   our  ancient  kings,  of  their  own  27  EJ.  3.13! 
I     authority,  exempted  fome  abbeys  from  epifcopal  jurifdiction  ;  6  H.  7  14. 
I     and  it  hath  always  been  a  received  rule,  even  in  the  times  of  ^^'  ^^^'  ^3<^» 
I     popery,  that  the  chancellor  (hall  vifit  a  church  of  the  king'*  *^'* 
foundation,  notwithflanding  it  be  not  fpecially  exempted. 

SeSi^T-     But   the    pope,    having  favoured  and    fupported  Davis  89. 
Wilham  the  Firfl  in  his  invafion  of  the  kingdom,  took  that  ^r;,^,,^','^^^' 
opportunity    of   enlarging     his    incroachments,    and    in   this  pahn.  V5?^26. 
king's  reign   began  to  fend  his   legates  hither ;  and  prevailed  Seid.  Ja.  Angi. 
at  hrft  with  Henry  the  Firil,  and  afterwards  with  king  John,  ^^* 
to  give  up  the  donation  of  bifhopricks  j    and,   in  the  time  of 
king  Stephen    gained  the   prerogative  of  appeals,   and  in  the 
time  of  Henry  the  Second,  exempted  ail  clerks  from  the  fecular 
power. 

S€6i.  8.     indeed  this  kin^r  ^id  at  £ra  /?rcnuoufly  v/ith{Vand  ^^^^^- ^v^^-^^^^^* 
thefe  innovations,  and  aboUbcd  moil  of  tiicm   by  the  coutVv-^ivu^u 

tuuons 
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tutiont  of  Clarendon :  but  upon  the  death  o^  Beckct,  who, 
for  having  violently  oppofcd  the  king,  was  fl^in  bj  fome  of 
his  fervants,  the  pope  got  fuch  an  advantage  over  the  king, 
that  he  was  never  after  able  efFe^ally  to  execute  thofe  laws. 

Seff.  9.  And  not  long  after  this,  by  a  general  excommu- 
nication of  the  king  and  people,  for  feveral  years,  becaufe 
they  would  not  fuiFer  an  archbifhop  to  be  impofed  upon  them» 
king  John  was  reduced  to  fuch  flraits,  that  he  was  obliged 
to  furrender  his  kingdoms  to  the  pope,  and  to  receive  them 
again,  to  hold  of  him  for  the  rent  of  a  thoufand  marks. 

%  laft.  ^84.  SiSi.  io«     And  in  the  following  reign  of  Henry  the  Third, 

Pavit95.  partly  from  the  profits  of  our  beft  church   benefices,  which 

were  generally  given  to  Italians,  and  others  refiding  at  the 
court  of  Rome,  and   partly  from  the  taxes  impofed  by  the 
pope,  there  went  yearly  out  of  the  kingdom  feventy  thoufand 
pounds  fterling. 
9laft.58o.  Sfff.   II.      The  nation  being   under  this    neceflity    was 

<  obliged  to  provide  for  the  prerogative  of  the  4)rince  and  the 
liberties  of  the  people,  by  many  ftridl  laws.  And  in  the 
reign  of  Edward  the  Firft,  religious  houfes  were  prohibited 
under  high  penalties,  to  fend  any  thing  to  their  fuperiors 
beyond  feas ;  and  it  was  declared  by  parliament,  that  the 
pope's  taking  upon  him  to  difpofe  of  Englifli  benefices  to 
aliens  was  an  incroachment  not  to  be  endured  ;  and  foon  after 
thefe  grievances  produced  thofe  more  fevere  laws  againft  the 
above  mentioned  offences  of  this  nature,  the  particulars 
whereof  are  before  fet  forth. 

Sf^.  12.     And  firft  the  offence  of  making  ufe  of  papal 

Stat.  6th.  bull^  is    made  a  pnemunire  by  many  ancient  as  well  as  later 

Reg.  64.  ftatutes ;  for  it  is  cnafted  by  25  Edw.  3.  called  the  ftatute  of 

IjEd.^Uiu    Prpvifors,  "That  whoever  (hall,  by  a   Papal  provifion,  dif- 

c  1.  *   '  *   *    "  turb  any  patron  to  prcfent  to  a  benefice,  &c.  ihall  be  fined 

38  Ed.  3.  f.  I.    «  and  imprifoned  till  he  make  full  renunciation,  &c.''     And 

Sut  2.  c.  I, »,  >^  "s  further  enafled  by  25  Edw.  3.  ft.  5.  c.  22,  **  That  if 

3, 4.  '      **  any  one  purchafe   a  provifion  of  an  abbey  or  priory,  he 

Seid.  inrict.     €(  (hall  be  out  of  the  king's  proteftion."     And  by  38  Edw. 

3Rict.2.  c.  3.  3*  &  12  Rich.  2:  c.  15  &  13  Rich.  2.   ft.  2.   c.  2.     "  That 

7Riclu2.  c.       ^^  whoever   fliall   accept  a  benefice  contrary  to  25  Edw.  3. 

"ricH.  2.        "  fliall  be  baniflicd.*'    And  by  13  Rich.  2.  ft.  2.  c.  3.  "  That 

^  13.    *  '        **  whoever  ftiall  bring  a  fentence  of  excommunication  againft 

•*  anyperfon,  for  executing  the  faid  ftatute  of  25  Edw.  3.  fliall 

"  fuffer  pain  of  life  and  member."     And  by  16  Rich.  2.  c  5. 

'*  That  whoever  fliall  purchafe  or  purfue,  or  caufe  to  be  pur- 

"  chafed  or  purfued,  in  the  court  of  Rome  or  elfewhcre,  any 

"  tranflations,proceires,  fentences  of  excommunication,  bulls, 

*^  inftruments,  or  other  things,  contrary  to  the  tenor  of  that 

'^  ftatute,  whith   touch   the  king,   againft  him,  his  crown, 

*^  bis  regahty,  or  his  realm,  or  bring  them  within  this  realm, 

•*  or  receive  them,  &c.  fliall  be  out  of  the  king's  proted^ion 

**  and  their  iands  and  tenciaetiv.^,  ^ooii^  9ixwi  cViixtftU  forfeited 
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**  to  the  king ;  and  they  fliall  be  atuched  bjr  their  bodies, 

"  &c."     And.  by  2  Hen.  4,  c.  3.     «  That  whoever  fhall 

^  purcbafe  from  Rome  a  provifion  of  exemption  from  ordinary 

•*  obedience/'   and   by   2  Hen.  4.  c.  4.     *<  That   whoever 

*'  (hall  put  in  execution  bulls  purchafed  by  thore  of  the  order 

^  .of  Cifleaux  to  be  difcharged  of  tithes,  ihall.  incur  the  like 

•*  penalty/'    Alfo  offenders  of  this  nature  are  farther  reftrained 

by  6  Hen.  4.   c.  i.     7  Hen.  4.  c.  8.     9  Hen.   4.   c.  8.  & 

3  Hen.  5.  c.  4.     By  which  the  ftatutes  above  mentioned  are 

enforced  and  explained.     And  it  is  further  enaded  by  23  Hen. 

8.  c.  21.  f.  22.     "  That  whoever  (hall  fuc  for  or  execute 

"  any    licence,    difpenfation,    or    faculty,    from  the  fee  of 

"  Rome;"  and  by  28  Hen.  8.    c  16.  (by  which  all  bulls, 

^  briefs,  &c.  heretofore  obtained  from  Rome,  are  made  void.) 

"  That  whoever  (hall  ufe,    alledge,   or  plead  the  fame  in 

**  any  court,  unlefs  they  were  confirmed  by  that  ftatute,  or 

^^  afterwards  by  the  king,  (hall  incur  the  like  pcnaly.''     Yet 

it  hath  been  holden,  That  the  alledging  of  an  ancient  bull  in 

order  to  induce  anothei»  principal  matter,  whereon  to  ground 

a  title  without  claiming  any  thing  from  the  bull   itfelf,  is  not  ^^^^-^S'* 

within  this  ftatute. 

Si£i.  13.     By  i3£liz.  c.  2*     Thofe  who  purchafc  anv  i  Hal?  643. 
ball,  &c.   from  Rome,  are  guilty  of  high  trcafon.     But  thofe  ^'"^'/"S*^'  *'• 
ancient  ftatutes  ftill  continue  in  force  ;  and  it  is  in  the  elec-     *^^*  ^* 
tion  of  the  crown  to  proceed  either  upon  them,  or  i3£liz. 
Alfo  by  the  faid  ftatute  of  13  Eliz.  *'  The  aiders,  comforters, 
**  and  maintainers  of  fuch  offenders  after  the  offence,  to  the 
"  intent  to  uphold  the  faid  ufurped  power,  incur  a  pramunire** 

Se£i.  14.     The  fecond  oflFence  of  this  nature,  viz.  That  1  r,  Ab.  176. 
of  derogating  from  the  king's  common  law  courts,  is  faid  to  ^^^^  466. 
have  been  a  high  offence  at  common    law,  and   is  made  a  l?i*i^'.l**^'^' 
frmTmmin  by  many  ancient  ftatutes;  for  by  27  Law.  3.  c  i.  b.  Prcmu.3. 
fcjS.  Edw.  3.  of  provifors,  "  If  any  fubjcft  draw  any  out  of 
^  the   realm  in  plea,    whereof  the   cognizance    pertains  to 
"  king's  court,  or  of  things  whereof  judgments  be  given  in 
•*  the  king's  court,  or  fue  in  any  other  court,  to  defeat  or 
**  impeach  the  judgments  given  in  the  king's  court,  he  (hall 
'^  be  warned  to  appear,  5cc.  in  proper  perfon,  at  a  day  con- 
^  taining  the  fpace  of  two  months ;    at  which,  if  he  appe/r 
•*  not,  he  and-  his   proftors,   &c.    fhall   be  put  out  of  the 
*^  king's  prote&ion,  his  lands  and  chattels  forfeited,  his  body 
^  imprifbned  and  ranfomed  at  the  king's  will,  &c," 

SeS2.  15.  And  by  16  Rich.  2.  c.  5.  "  Both  thofe  who 
•*  (hall  purfue  or  caufe  to  be  purfucd  in  the  court  of  Rome 
"  or  elfewhere  any  procelFcs  or  inftruments,  or  other  things 
"  whatfoever  which  touch  the  king,  againft  him,  his  crown, 
*^  and  regality,  or  his  realm,  and  alfo  thofe  who  fhall  bring, 
"  receive,  notify,  or  execute  them,  and  their  abettors,  &c. 
^  fhall  be  put  out  of  the  king^s  protcdiony  &c." 
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*  Buift.  299.  Se^,   1 5.  In  the  conftruftion  of  thefe  ftatutcs  it  was  holdcn, 

C.Jac/316.  That  certain  commiflioners  of  fcwcrs  forfummoning  one  be- 
fore them  who  had  got  a  judgment  at  law,  and  imprifoninghim 
till  he  would  rclcafe  it,  were  guilty  of  a  pramunire. 

Se£l.    17,   Alfo  there  have  been  formerly  many  flrone  opin-* 

4H.  4.C.23.  *ons,    I  hat  luits  m  equity  to  relieve  againft  a  judgment  at 

aCha.  Caf.  97.  law,  are  within  thefe  ftatutes ;  efpecially  if  the  end  thered 

?Uv.^24K '  ^^  ^^  controvert   the  very  point  determined  at  law,    or  to 

Haid.'i2s.'  fcck  relief  after  judgment  in   a  cafe  wherein    the  law  may 

2  D.  Abr,  764.  relieve,    as   againft  exceflivenefs   of  damages,  &c.     But   it 

2  Mod.'^^co!  feems  to  be  generally  agreed  at  this  day.  That  no  fuch  fuit  is 

3K.eb.22x.  within  the  intention  of  the  faid  ftatutes. 

2Buif.  299.  ^'^'  ^^'     ^'  ^^^^  ^^^"   ^*'^>    That  fuits  in  the   admir- 

I  Roll.  190!  alty  or  ecclefiaftical  courts  within  the  realm  are  within  16 
(c)3lnft.  120,  Rich,  2.  c.  5.  (by  force  of  thofc  words,  or  elfewhere^)  if  they 
BVprism'un,  Concern  matters,  the  cognizance  whereof  belongs  to  the  com- 
5. 12. 16. 31.  mon  law;  as  where  a  biftiop  deprives  an  incumbent  of  a 
15  H.  7.9.  donative,  or  excomunicates  a  man  for  hunting  in  his  parks, 
aR.Abr.'i77.  &c.  or  whcre  {c)  commiflioners  of  fewers  imprifon  a  man 
Moor  838.         for  not  releafing  a  judgment  at  law. 

c.jac.  134.  j^^    jg      But  it  feemeth.  That  a  fuit  inthofe  courts,  for 

a  matter  which  appears  not  by  the  libel  itfclf,  but  only  by 
the  defendant's  plea,  or  other  matter  fubfequpnt,  to  be  oi 
temporal  cognizance,  (as  where  a  plaintiff  libels  for  tithes, 
and  the  defendant  pleads  that  they  were  fevered  from  the 
nine  parts,  by  which  they  became  a  lay-fee,)  is  not  within 
the  ftatute,  becaufe  it  appears  not  that  either  the  plaintiff  or 
the  judge  knew  that  they  were  fevered. 

SeSi,  20.  The  third  offence  of  this  nature,  viz.  That  of 
appealing  to  Rome  from  any  of  the  king's  courts,  is  made  a 
pramunirf  hy  24Hen.  8.  c  12.  and  c.  20,  21.  and  25  Hen.  8. 
c.  19.  by  which  it  is  enaftcd  **  That  all  fuch  appeals  as  for- 
'*  merly  were  made  to  Rome,  ftiall  from  henceforth  be  made 
"  to  the  high  court  of  chancery." 

Se^,  21.  The  fourth  offence  of  this  nature,  viz.  That 
of  exercifing  the  jurifdiclion  of  a  fuffragan,  without  the  ap- 
pointment of  the  bifliop  of  the  dioccfe,  is  made  a  pramunin 
by  26  Hen.  8.  c.  14.  which  fets  forth  at  large  for  what  towns 
fuch  fuffragans  may  be  nominated  by  the  king,  and  alfo  how 
they  may  be  nominated,  confecrated,  and  commiilioned. 

Se^.  22.  The  fifth  offence  of  this  nature,  viz.  That  of 
refufing  to  eIe<St  or  confecrate  the  perfon  nominated  by  the 
king  to  a  biflioprick,  is  made  a  pramunire  by  25  Hen.  8* 
c.  20.  f.  7.  by  which  it  is  enaftcd,  "  That  if  any  dean  and 
**  chapter  refufe  to  eleft  the  perfon  named  in  the  king's  letter 
^^  for  a  biftioprick,  and  to  fignify  fuch  eledtion  to  the  king 
**  within  twenty  days  after  ihe  Wcttvec  ftk^W  com^  to  their 
'^  hands,  or  if  any  archb\{hop  01  Vvftio^  ^^t  luOcv  ^X^OCvoiCiV;! 


"  nomination  by  the  ting  in  dtffinift  thereof  figmfied  unto 
**  them  by  the  king,)  fhall  refufc^^fthin  twenty  d;fys  to  con- 
**♦  firm  and  confecratc' the  perfon-fb  fignified  to  them,  they 
"  incur  sl  pramunire,*' 

Stff.  23.     The  fixth  offence  of  rfits  nature,  viz.  That  of  5EU1.  c.  ii» 
maintaining  die  pope's  power,  is  msnie  zpramunire  upon  the 
£rft  conviftion,  and  high  treafon  upon  the  fecond. 

StU.  24-     The  feventh  of&ncc  of  this  nature,  viz.  That  Cawicy  51, 53. 
of  bringing  in  Agnus  Deiy  is  made  a  tramunire  by  1 3  tliz  c.  2.  ^'^^  3^J*^*  ^J* 
f.  7,  8.  by  which  it  is  cnafled.  **  That  if  any  one  (hall  bring  pen^t "onm  * 
**  into  the  realm,  &c.  any  Jgnus  Dei,  cro(fes^  pictures,  beads,  porting,  p.>pifli 
"  or  fttchfike  fuperftitious  things,  pretended  to  be  hallowed  ^^^^  ^'^^]* 
"by  the  bifhop  of  Romfejlftc,  and  fhall  deliver  or  offer  the 
"  fame  to  any  fubjedl  to  be  worn  or  ufed  in  any  wife ;  or  if 
"  any  one  (halt  receive  the' fame  to  fuch  intent,  and  not  clear 
"himfelfby  difcovering  the  offender,  &c.  he  (hall  incur  a 
"  pramunire.** 

Siff.  25.  And  fo  (hall  a  juftice'of  peace  in  the  fame  county,  Cawiey54. 
who  having  any   offence  in  that  a6i  declared  unto  him,  (lull 
not  declare  it  to  a  privy  counfellor,  within  fixteen  days. 

SeH.  26.  The  eighth  offehCe  of  this  nature,  viz.  That  of 
contributing  to  the  mafnteAahc^  of  a  popi(h  feminary,  is 
made  a  pramunire  by  27  Eliz.  c.  5?:  T.  6. 

5^5.  27.     The  ninth    offence  of  this  nature,  viz.  That  -A^- ^.  The 
of  refufing  the  oatli^,  is  made  zpramunire  by  fcveral  ftatutcs  ;  a«f!rVi Vonl 
forby  I  Eliz.  c.  i<  f.  19.  it  is^enaded,  \f  That  all  ecclefiafti-  cerns the uaths 
**  cal  perfons,    and  all  ecclefiaftical   and   temporal   officers,  ^•^P^**^**3r 
"  and  all   perfons  having  the  king's  fees  or  wages  ;  and  by  ^.s/ta. 
^  f.  26*  That  all  perfons  taking  orders,  or  any  degree  in  any 
"  univerfity  within  the  realm,  (hall  take  the  oath  of  fupre- 
*' macy,  under  pain  of  lofing  their  benefices  and  offices." 

And  it  is  further  enaftcd  by  5  Eliz.  c.  i.  f.  5.  "  That  all 
**  the  perfons  above  mentioned  who  are  required  by  the  faid 
''  ftatute  of  I  Eliz.  c.  i .  to  take  the  faid  oath,  and  all  fchooU 
**  mailers,  publick  and  private,  barrifters,  benchers,  read- 
**  crs,  ancients  in  any  houfe  of  court,  &c.  attornies,  (heriffs, 
**  and  officers  belonging  to  the  common  or  any  other  law, 
'*  or  to  the  crown,  or  to  any  court  whatfoever,  (hall  take  the 
**  faid  oath  in  open  court,  before  they  (hall  be  admitted  to 
"  any  fuch  vocation  or  office,  &c.  And  if  they  belong  not  to 
"  any  court,  that  then  they  (hall  take  the  fame  before  fuch 
"  perfon  as  (hall  admit  thefn  to  fuch  vocation,  &c.  or  be- 
**  fore  commiffioners  appointed  under  the  great  feal,  &c." — 

And   It    is    farther  enaded  f.    6.     "  That  any    bi(hop 
^  may  tender  the  faid  oath  to  an/  rpiritusl  perfOn  within  hU 
Voi^L  G  "dioccfe. 
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••  diocefc,  as  well  in  places  exempt  as  others;"   and  by  f.  7. 
•*  That  commiflioners  may  be  appointed  by  the  Lord  Chan- 
"  cellor  to  tender  the  fame  to  fuch  perfons  as  by  their  cora<||k 
•*  miflion  they  {hall  be  authorized  to  tender  it  unto," 

And  by  T  8.  "  That  if  any  perfon,  compellable  by 
**  either  of  the  faid  a£ls,  or  appointed  by  fuch  commiHioners 
*'  to  take  the  faid  oath,  fhall  refufe  to  take  it  on  a  tender 
"  thereof,  he  fhall  incxxx  z  pramunire.** 

And  by  f.  9.  "  That  fuch  refufal  fhall  be  certified  with- 
"  in  forty  days  before  the  king  in  his  court  of  King's  Bench, 
^*  by  thofe  who  have  authority  to  tender  the  faid  oath,  under 
**  the  penalty  of  one  hundred  pounds  ;  and  that  the  (berif 
"  of  the  county  wherein  the  faid  court  fhall  fit,  may  impand 
*^  a  jury,  who  fhall  inquire  of  fuch  refufal,  in  fuch  manner 
*^  as  if  it  had  happened  in  the  fame  county." 

Raym.  212.  SeSi*  28.     In  the  conflrudion  of  thefe  flatutes  it  hath  been 

iVcn.  171.       refolved  :   Firft,  That  the    obligation  to  take  the  faid  oath 
aKcb.  825.       continued    after    the    death    of    queen  Elizabeth,    tho*  the 

flatutes  fay  nothing  of  her  fucceflbrs ;  and  the  like  refolution 

alfo  has  been  made  in  relation  to  the  oaths  appointed  by  fub« 

fequent  flatutes. 
>.iym.  445.  SeSl.  29.  Secondly,  That  in  a  commiffion  authorifing  perfons 

to  tender  the  faid  oath,  a  general  defer iption  of  the  perfons  to 

whom   it    fhall   be    tendered  is  fufSc/ent,   without  naming 

them  particularly  by  their  names. 
pyer234*  S^^»  30.  Thirdly,  That  if  the  perfon  who  tendered  the  oath 

as  bifhop,  was  not  a  bifhop  at  that  time,  the  defendant  may 

give  it  in  evidence  upon  the  general  iffue. 
iBulft.  197,  ^^^*   3^'     Fourthly,  That  the  faid  oath  muft  in  fubflance 

i^%s  be  taken  in  the  very  words  expreffed  in  the  a£ls,  and  cannot 

»Bulft,a9o.      be  qualified  with  any  referve  whatever:  yet  it  hath  been  re- 
i73»  *      *        folved,  That  to  ufe  the  words.  In  conjaence^  inftead  of,  in  my 

confciencey  or  fea  of  Rome,  inflead  of  fee  of  Rome,  makes  no 

material  variance. 
Raym.  445.  Se^.  32.     Fifthly,  That  a  certificate    of  a  refufal  of  the 

(aid  oath  made  to  the  judges  of  the  faid  court  of  the  King's 

Bench  by  name,  and  not  to  the   king  in  his  faid  court,  is 

fufficient  within  the  meaning  of  the  flatute. 
Dyer.  234. 363.       ^^^*  33*     Sixthly,  I'hat  an   ecclcfiaftical   perfon  is   well 
'  defcribed  in  fuch  a  certificate  by  the   addition  of  legum  Jeffor^ 

l^facrts  erdinibus  conftitutuSy  without  adding  ckricus^  &c. 
Pyer234«  Se^,  34.     Seventhly,  That  fuch  a  certificate  being  enter-* 

cd  of  record,  as  brought  into  court  fuch  a  day  and  year  fer 

A.  B.    Cancellar,   of  fuch  a  bifhop,  is  good,  without  entering 

that  it  was   fo  brought  ^/r  mandatum  epi/copi, 
Bycr234.  ^'^-  35-     Eighthly,  That  the  trial  mufl  be  by  a  jury  rf  ^ 

the  county,  wherein  the  oaths  were  refufed  5  for   the  flatuti  -ji 

only  au thorns  an  indidiment  by  a  jury  of  thecQuntjr,  whpror  ?: 

in  tjbe  court  fits; 

'  1  ta^ 
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Seff.  36.     Ninthly,  That  anjrmif-rccital  of^the  very  words  Sccthebook« 
^the  CMitb,  in  an  indiftmcnt  for  not  taking  it  is  cxroncous.  ***^^'=""^ 

4 

Seif.  37.     By  3  Jac^  i.e.  4.  f.   13,  14.     "  Any  b'(hop,  The3jac.  r.c. 
•'  or  two  juftices  of  peace,  whereof  one   s  to  be  of  the  quo-  4*  «  f"  •»«  con- 
"  rum,  might   tender  the  oath   of  obedience   therein   pre-  h Ic *caicd* Vy ** 
**  fcribed,  to  any  perfon  above  the  age  of  eighteen  years,  j  w  &  m.  c. 
"  being  under  the  degree   of  nobility,  and   convicted  or  in-  *•  ^  *• 
"  difted  of  recufancy,  or  not  having  received  the  facranient 
"  twice  in  the  year  pafi,  and  alfo  to  any  fufpcclcd  (Irang^ 
*^  who  (hall   not  purge  himfelf  upon  oath  ;  and  (hall  certify 
**  the  names  of  fuch  as  take  the  faid  oath  to  the  next  Quartrt-- 
^'  Scffions,  and  commit  thofe  who  refufe  it  till  the  next  Afli- 
"  zes  or  Selfions,  where  the  fame  fhall  be  again  tendeied  \ 
"  and  if  the  faid  perfons,  or  any  other  perfons  whatfoever  of 
"  the  age  of  eighteen  years,  other  than  noblemen  or  noble- 
**  women,  fhali  there  refufe  to  take  it,  they  incur  a  pramu^  ^^^*  '*• 
"  mrty  unlefs  they  be  femes  covert,  who  fliall  be  committed 
"  tUl  they  take  it." 

Se^,  38.     By    f.     41.    "The    lords  of   the    council   in 

*  like  manner  may  tender  the  faid  'oath  to  any  nobleman  or 
•*  woman,  of  the  age  of  eighteen  years,  who  refufing  the 
^  fame,  incur  z prarnunire^fctncs  covert  excepted.'* 

Se^.  39.  By  7  Jac.    i.  c.  6.  f.  2.  26,  27.  ^  All  perfons  VHe^ifiOco.  t, 
"  whatfoever,  as  well  ecclefiaftical  as  temporal,  ofwhatcftate,  *'  ^°* 
**  dignity,  pre-eminence,  fex,  quality    or  decree   foever,  he 
"or  (he  fliall  be,  above  the  age  of  eighteen  years,  being  in 
"  that  aft  mentioned  and  intended,  Ihall  take  the  faiJ  oath  ^ 

*  and  any  privy  counfellor  or  bifhop,  within  his  dloccfc, 
"  may  require  any  baron  or  baronefs,  of  the  sl^c  of  eighteen 
"  years,  and  any  two  juftices  of  the  peace,  whereof  one  to 
**  be  of  the  quorum,  may  require  any  other  perfon  of  that  ^"  aweya4  1 
**  age  to  take  it. — And  if  any  perfon  of  or  above  the  faid  age 
^  and  degree  ftiall  be  prefented,  &c.  for  not  coming  to  church, 
**  &c.  then  three  of  the  privy  council,  whereof  the  Lord 
•*  Chancellor,  &c.  to  be  one,  fhall  require  fuch  perfon  to 
^  take  the  faid  oath. — Ami  if  any  perfon  whatfoevcf,  of  the 
**  faid  age  and  under  the  faiJ  degree,  fhall  be  prefented,  &c. 
**  for  not  coming  to  church,  &c.  or  if  the  miniitcr,  &c. 
**  fhall  complain  to  any  juftice  of  peace,  &c.  and  the 
**  juflice  (hall  find  caufe  of  fufpicion,'  then  any  one  juftice  of 
•*  peace  fhali  require  fuch  perfon  to  take  the  faid  01th,  &c. 
**  And  all  fuch' perfons  refufing  a  tender  of  the  faid  oath, 
**  (hall  be  bound  over  to  the  Alfizcs  or  SefTions,  wher  ,  if 
"  they  refufe  again,  they  incur  a  pramunirei**  Andf.  27. 
"  All  fuch  refufers  are  difabled  to  execute  any  publick  place 

*  of  judicature,  or  bear  any  other  office,  (being  no  ofiice  of 
^inheritance  or  minifterial  funftion)  or  to  praftife  he 
^  common  or  civil  laWf  phyfick  or  furgery,  or  (he  a^t  of  aa 
*•  apotbccsiry." 


Of   P  R  ^  M-U-Ni  Rr.E. 


Bk»x. 


^i^o.isoitsT.  5/^.  ^o.  In  the  conftrudlion  of  thcfe  ftatutes  h  h;|th  been 
jrefolved,  That  the  juftices  of  peace,  &c.  may  fend  their  war- 
rant to  bring  fuch  |>erfons  before  them,  but  that  they  cannot 
authorife  the  conftable  to  break  open  the  doors  to  take  them. 

Sefi.  41.  :^ut  \yy\  William  &  Mary  c.  8.  the  oaths  of 
fupremacy  and  obedience,  prcfcribed  by  thefe  ads,  were 
abrogated  ;  and  the  following  oath  and  declaration  fub(Vitirt« 
ed  in  their  room.—**  I  J.  B,  do  fincercly  promife  and  fwear* 
**  That  I  will  be  faithful  and  bear  true  allegiance  to  his 
**  majcfty  king  George."— ^«  I  J.  B.  do  fwear,  That  I 
^*  do  from  my  heart  abhor,  deteft  and  abjure,  as  impious 
**  and  heretical,  that  damnable  do£lrine  and  pofition,  that 
**  princes  excommunic;ited  or  deprived  by  the  pope,  or  any 
**  authority  of  the  fee  of  Rome  may  be  depofcd  or  murdered 
"  by  their  fubjefts  or  any  other  whatfoevcr."  "  And  I  do 
**  declare,  that  no  foreign  prince,  perfon,  prelate,  ftate,  or 
<*  potentate,  hath  or  ought  to  have  any  jurifdi£lion,  power, 
"  fuperiority,  pre-eminence  or  authority  ecclcfiaftical  or  civil 
"  within  this  realm." 


Ti4€  X  Gao.  X. 

u  13. 

%  Geo.  3.  €•  53« 


Vide  cb.  a4« 


Vidcch.«4.f.7. 
I  Comm.  368. 
4  Comm.  115. 
xi6. 123. 


Se£i.  42.  And  by  f.  3,  4,  5.  **  AH  perfons  who  arc 
required  to  take,  or  authorifed  to  tender  the  faid  abrogated 
-oaths,  or  either  of  them,  are  in  like  manner  required  and  au» 
thorifed  to  take  and  tender  the  faid  oath  and  declaration, 
under  the  fame  penalties,  &c." 

Se6l.  43.  By  7  Will.  3.  c.  24.  "  Serjeants  at  law, 
"  counfellors,  attornies,  folicitors,  proiftors,  clerks  or  no- 
**  taries,  pracSlifing  as' fuch  in  any  courf  whatfoever,  without 
*^  taking  the  faid  oaths  and  fubfcribing  the  faid  declaration, 
**  incux  z  pramunire.** 

f 

Se^.  44.  And  now  I  am  in  the  fecond  place  to  confider 
thofe  offences  againft  the  authority  of  king  and  parliament,; 
which  come  under  the  notion  of  pramunire  ;  as  to  which  it  is 
ena£led  by  6  Ann.  c.  7.  *'  That  if  any  perfon  fliall  mali* 
•'  cioufly  and  direftly,  by  preaching,  teaching,  or  advifed 
"  fpeaking,  declare,  maintain  and  affirm,  that  the  pretended 
"  prince  of  Wales,  hath  any  right  or  title  to  the  crown  of 
**  thefe  realms,  or  that  any  other  perfon  or  perfons  hath  or 
**  have  any  right  or  title  to  the  fame,  otherwife  than  accord^^ 
**  ingto  I  Will.  &  Mar.  c.  2.  and  12  Will.  3.  c.  2.  and  the 
^'  adls  then  lately  made  in  England  and  Scotland,  mutually 
•*  for  the  union  of  the  two  kingdoms  ;  or  that  the  kings  or 
•*  queens  of  this  realm,  with  the  authority  of  parliament, 
*'  are  not  able  to  make  laws  to  limit  the  crown  and  the  def- 
**  cent,&c.  thereof,  (hall  incur  a/>;vf/72tt«/;v. 


SeSi,  45.     As  to  the  fecond  general  point  of  this  chapter, 
vi%.  In  what  manner  ofFences  of  this  nature  are  punifh'ed.  \  Iv 
/Ta£'ri"2i8^  ff  •tobc'oblcrved.  That  moft  of  the  ftatutes  of /kr^;«»jiirtfTef«r 
^'  *•  i?  444-  .  the  puniflimenr  to  16  RvcVv.  a.  c.  $•  y«^^^^  ^li-a^fct^  i&anfiofe 


,^:Comm.  117, 
X  BulO.  199. 
C9.  Lit*  t2$, 


yim^ 


Ch.i9.     •     Or   PR  iE  MUNI  RE.  8$ 

who  offend  againft  the  purport  thereof  ^  fhall  be  put  out  of 
f^  the  king's  prote^ion,  and  their  lands  and  tenements,  goods 
^  and  chattels  forfeited  to  our  lord  the  king :  and  that  they 
^  be  attached  by  their  bodies,  if  they  may  be  found,  and 
**  brought  before  the  king  and  his  council,  there  to  anfwer  to 
^  the  cafes  aforefaid,  or  that  procefs  be  made  againft  thetn 
f^'hj  praemunire  facias^  in  manner  as  is  ordained  in  other  fta« 
«*  tutes  of  provifors.'* 

Siii*  46.     Inafmuch  as  this  ftatute  exprefsly  faith,  that  fuch 
ofienders  (ball  be  put  out  of  the  king's  protection,  and  alfo 
the  ftatute  of  25  £dw.    3.    f.    5.  c.  22.  had  farther  added, 
M  I'hat  any  one  might  do  with  a  purchafer  of  the  provifions, 
^  thereia  prohibited,  as  with  the  king's  enemy,  and  that  he 
<<  who  {hould    offend  againft   fuch  a  one  in  body,  lands,  or 
«♦  goods,  fliould  beexcufcd,"  it  was  formerly  holden.  That  a  Co.  Lit,  130. 
perfon  attainted  in  a  pramunire  might  lawfully  be  flain  by  any  "jj^^]  ^Jj^ 
one,  as  being  the  king's  enemy,  and  out  of  the  protedion  of  B.  Coir.  197. 
the  laws ;  but  the  latter  opinions  feem  to  have  difapproved  J*^*  '99« 
of  this  fcvcrity.     However,  it  is  exprefsly  enaftcd  by  5Eliz. 
c.  1.  f.  21,  22.     **  That  itfliall  not  be  lawful  to  kill  any 
*^  perfon  attainted  in^^z/iMnrr/,  faving  fuch  pains  of  death  or 
^  other   hurt   or  puni(hm.ent,    as    heretofore   might,  with- 
^  out  danger  of  law,  be   done  upon  any  perfon  that  ftiall 
^'fend  or  bring  into  the  realm,  or   within  the  fame  ihali 
««  execute,  any  procefs,  &c.  from  the  fee  of  Rome." 

SiQ.  47.     But  hawfoever  the  lawmayftand  in  relation  to  xlnft«i3o. 
fuch  psrfons  as  are  within  the  exception  of  this  aft,  it  is  ccr-  i^^*"  *-<«39* 
tain  that  no  perfon  whatfoever  attainted  of  zny pramunire  can  3^0*11/^44. 
bring  an  action  for  any  injury  whatfoever  j    and  that  no  one  Plow.  97. 
knowing  him  to  be  guilty  can  with  fafcty  give  him  aid,  com-  *S^"^*  "'* 
fort  or  relief.  ^  J*^*  ^^'* 

Sia.  48-  But  it  hath  been  rcfolved.  That  thofe  gcnewl  li^.llf. 
words  in  the  ftatute  16  Rich.  2.  c.  5.  That  all  the  lands  »!-«▼•  »69^ 
and  tenements  ftiall  be  forfeited,  extend  not  to  land  entailed,  f '/j,**  *^* 
after  the  death  of  the  offender.  c.  Car,  17a, 

Joneff.227. 

SeSf.  49.     Alfo  it  hath  been  refolved.  That  a  ftatute,  by  i'J[^'  f^^* 
appointing  that  an  offender  fliall  incur  the  penalty  and  dan-  m«itin/"rj»«. 
ger  mentioned  in  the  16  Rich*  2.  c  c.  does  not  confine  nirt,(fk.%. 

273. 

THE  foUowing  offences  alfo  have  been  made  rubjcA  to  the  penalties  ^  a  fr^tmunlrf, 

1.  To  moleft  the  poflWTort  of  atibcjp   lands,  granted  by  parllaoMot  <e  Henry  thc-fiightb  aad 

Edward  the  Sbth«  i  &2.  Ph.  ft  Ma.  c.  8.  f.  40. 
%.  To  cake  more  than  the  rate  of  20 1.  forthe^oao  of  jiool.  fot  a  year,  agaiAtt  the  in)imAiiMMi^ 

of  5  Ed.  6.^  c.  10.     ijEUs.  c.  8.  Noy.  %,  He(.  25.  Cro^  Jac.253« 

3.  To  procure  any  adion  to  be  delayed,  afcer  notice,  otherwile  ihao  by  the  regular  procefs  of  tkft 
court.     2.1  Jac.  I.  G.  3*  f.  4.  ^ 

4.  To  obmvA  the  proceCi  of  making  gunpowder,  or  to  prevent  the  importation  of  tht  \ikm^^t% 
of  which  AC  is  made,  by  virtue  of  a  pretended  aucbority  horn  the  crown.  t6  Car%  x.  c«  %\  \  \«b* 
a.  c  S.  •       i    • 
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the  profecution  for  the  offence  to  the  particular  procefs  tbcre^ 
by  given. 

6.  To  tfTert  that  both  or  either  houfe  of  parHamtnt  hiTC  legiflatlve  authority  without  the  kUig* 
13  Car.  2.  c.  I. 

7*  To  feml  any  fubje^l  of  tl.is  :e.i'm  a  prifoncr  bfvond  the  Teas  in  defiance  of  the  habest  €9rfmM 
»&•  31  Car.  1.  ft.  2. 

S.  To  confpire  to  av^id  the  fcizure  or  forfeiture  up  n  (he  importation  of  cattle  la  mentioned  Ui- 
the  adl.    20  Car.  2.  c.  7. 

9.  To  treat  of  any  oihcr  matter,  at  the  cv>nvcntion  for  the  eledion  of  the  fixteen  peeif  tf 
Scotland,  faye  the  bufincfs  of  the  election.     6  Anne  c.  23. 

10.  To  proje^  any  fcheme  by  public  fubfciiption  to  the  prejudice  of  great  nombert  ia  thrir 
trade,  a:^d  fimibrto  the  South-Sea  projrd.     6  Geo.  i.  ch.  18.     fee  Scr.  472.  L*  Ray.  1361. 

11.  To  folemoixe»  afliiV,  or  be  prcfent  at  the  forbidden  marriage  of  fuch  of  the  defcendants of 
George  the  Second,  as  are  prevented  by  the  M(k,  from  marrying  without  the  con&nt  of  the^Brovm 
22  Geo,  3.  c.  IX.  - 


CHAPTER    THE    TWENTIETH. 
Of  MISPRISION  or  TREASON. 


^  j^       ^  rw^  H  E  word  mifprifxon  has  not  any  certain  fignificatloiH 

S.  P.c.'37.  X     ^^^  's  generally  applied  to   all  fuch  high  offences  as 

B.  Cor.  174*  are  under  the  degree  of  capita],  and  nearly  bordering  there** 

J"*^'*5j3«»  upon;  and  it  is   faid  that   a  mifprifion  is  contained  in  every 

I  Haie  374,  treafoii   or  felony  whatfoev^r,  and  that  one  who  is  guilty  of 

70S.  felony  or  treafon   may  be  proceeded  againft  for  a  mifpriiion 

i^*J*-.,9.  only,  if  the  king  pleafe. 
Ijudlon  of  the  court  of  Star  Chamber  M  S  S.  in  Muf.  Brit. 

Offences  of  this  kind  arc  generally  faid  to  be  twofiM. 
Firft,  Negative,  which  confift  in  the  omiflion  offomethine 
which  ought  to  be  done. — Secondly,  Pofitive,  which  confift 
in  fome  mifden;eanor  aftually  committed. 

Se^.  2.     The  negative  mifprifion  more  immediately  againft  ' 
the  king  is  commonly   called  mifprifion  of  treafon,  which  is 
an  offence  confifling  in  the  bare  knowledge  and  concealment 
•    ofjiigh  treaf-n,  (whether  it  be  fuch  by  25  Edw.  3.  or  fubfc- 
quent   ftatutes)    witboujt  any  degree  of  affent  thereto ;  and 
Hale  S       f     ^^*^  **  declared  to  be  a  mifprifion  only  by  i  &2  Mar.  c.  10.  But  ^ 
Su*m.  127?'^  '    a^  l^w,  any  delay  in  difcovering  high  treafon,  whatever  excu- 
Bra5c.  xjS.        fes  the  party  might  have  for  it,  was  deemed  an  affent  to  it, 
fjnft.^!^'        and  confequently  high  treafon. 

Se^,  3.     And  at  this    day,  if  the   concealment  of  high 

treafqn  be  accompanied  with  any  circumfiances  which  {hew 

Sum.  127.         an  approbation  thereof,  it  amounts  to  high  treafon  ;  as  if  one> 

4(:lmm.^iio.    ^^^^"S  notice  before-hand  that  perfons  defigncd  to  meet  in 

'    \  *    order  to  confpire  againft  the  government,  go  into  their  com- 

compt^nyand   hear  their  treafonable  confultation  and  conceal 

it  I  or  if  One,  who  has  been  oue^  ^ccvl^cxlV9SX^  va  ^\v€Qin« 

-  V»1. 
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ptnj  and  heard  fuch   difcourre,  meet  the  fame  company  a 
iecondtime,  and  hear  fuch  like  difcourfe,  and  conceal  it. 

&J7.  4.     Alfo   whoever  receives   and  comforts   a  traitor,  3  H.  7.  to. 
knowing  him  lobe  fuch,  whether  by  counterfeiting  of  coin,  (a)  ^""^  "^J 
oroiherwife,  is  himfelf  a  principal  traitor  ;  for  fuch  a  receipt  liCo!  81,82. 
ofa  felon  makes  the  receiver  an  acceflary  to  the  felony,  and  Con.  Dy.  196. 
wbitcver  makes  an   acceflary  in   felony,  m^es  a  principal  |]J)'^o  *' **  *^* 
intreafon.  iHafcisa, 

Seff*  5.     Neither  can  a  pcrfon,  who  has  knowledge  of  a  j^^,'  ^^^ 
treafon,  fecure  himfelf  by  difcovering  that  there  will  be  a  Sum.'  127. 
riCngin  general,  without  difclofing  the  very  perfons  intending  5-  *'*C.37- 
to  rife;  nor  even  by  difcovering  of  thefe  to  a  private  perfon, 
who  is  no  magiftrate. 

Seci.  6.  But  it  feems  that  one  who  Is  only  told  in  general  Kely.  22. 
that  there  will  be  a  rifing,  without  knowing  any  of  the  per- 
fons or  particulars  of  the  dcfign,  is  not  bound  to  make  any 
difcovery  at  all. 

Si^.  7.     There  is  one  pofitlve  mifprifion  which  !s  made  ,  Hale  376. 
mifprifion  of  treafon,  by  i3Eliz.  c.  2.  by  which  it  is  ena£l-  4  Com.  m* 
ed,  That  thofc  who  forge  foreign  coin,  not  current  here,  their 
aiders,    abettors  and  procurers   are   guilty  of  mifprifion   of 
treafon,  &c. 
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Or  CONTEMPTS  AGAINST  TM£   KING'i 
COURTS. 


OTHER  pofltive  mifprifions  more  immediately  againfl 
the  king  feem  reducible  to  the  following  heads. — Firft, 
Contempts  againft  his  palace  or  courts  of  juftice.  Secondly, 
Contempts  againft  his  prerogative.  1  hirdiy.  Contempts 
^g^'nft  his  perfoQ  4r  government.  Fourthly,  Contempts 
>gainft  his  title. 
Se£I.  I.   And  firft.  Contempts  againft  the  king's  palace,  &c.   3"«n-7.cH. 

k.         1  1  If.  ^  X  '    »         -r     -n  .9  Ann.  c.  16. 

wve  always  been  looked  upon  as  very  high  mirprifions,  and  sicirn  de  jure 
oy  the  ancient  law  before  the  conquett.  Fighting  in  the  king's  Goth.  i.  3.  c.  j. 
Nice  was  a  capital  offence;  and  by  33  Hen.  8.  c.  12.  f.  7.  ^.'p.^^&^J^t 
**  Malicious  ftriking  in  the  king's  palace,  whereby  any  blood   3inft.  140. 
"  ihall  be  (bed,  is  punifhable  with  the  lofs  of  hand,  perpetual  ^oy.tot. 
^  imprifonment,  and  fine  at  the  king's  pleafure." 

SeSi.  2«     It  feems  queftionable  from   the  conftrudlion  of  See  fird  paTt%f 
tkis  whole  aft,   and  the  genera)  teyiorof  the /aw- books,  whe-  ^^*  »^' 
thcr  {trikJa^  in  a  pahce,    wherein   the  Ung  is  not  at  the  B.^p^n^ib*. 

^  4  time  DaXuc*  ^o. 
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6  Mod,  75,  76.  time  afiually  refidcnt,  ( I )  be  within  the  ftatute ;  and  it  is  iaid 
icolii.'tr?.       that  the  inftancc  which  is   given  in  the  thiid  Inftitute,  of  a 

perfon's  hand  being  cut  off  for  firiking  in  the  tower,  is  not 

warranted  by  the  record. 

(x)  Tbe^Jac.  ».  The  £irl  of  Devon  (hire  ftrucic  Colonel  Culpepper  in'the  rnm  tuxt  f  th* 
drawing  room  at  Whitehall;  an  information  was  exhibited  in  the  King's  Bench  for  this  aiifde« 
sneanor;  and,  the  Earl  alledged  his  priviledge,  and  relufed  to  plead.  On  argument,  the  obje^on 
was  over-ruled,  and  the  Earl  6aed  30000/.  and  imprilonment  till  paid.  On  error  being  brought^  - 
the  houfe  uf  Lords  determined,  i.  That  it  was  t  contempt  of  priviledge.  2.  That  the  fine  w« 
exorbitant  and  repugnant  to  Magna  Charia.  3.  That  no  peer  ought  to  be  imprifoned  at  any  tioM 
for  the  non-payment  of  a  fine  to  the  l(ing.   ix  State  Trials.    133. 

L.  L.  Ina.  c^  6..  SeH.  3.  However  it  is  certain.  That  by  the  common  law 
c '  ^^6\^*°"^'  '^^which  continues  to  this  day,  ftriking  in  WeftminHdr  Hall, 
L.L.Aluredc.7.^herc  the  king  is  only  prefent,  as  reprefented  by  his^udges, 
ilnft.  549.  and  by  their  adminiftration  diftributing  jufticc  to  his  ]|^ople, 
s.  P.  0.^38.  i^  more  penal  than  any  ftriking  in  another  place  in  his^Su- 
Dait.c.90.  al  prefence;  for  the  latter  is  not  punifhed  with  the  f^fs  of 
4»Anr.  25.  hand,  unlefs  fomc  blood  be  drawn,  nor  even  then  witlrthe 
Dycr'iVs.*  '  '^^^  of  lands  ot  goods  :  but  if  a  perfon  draw  his  fword  ofS'any 
Ssc  B.  a.  c.  4S.  judge,  in  the  prefcncc  of  the  court  of  king's  bench,  charily, 
^*5'  common  pleas,  or  exchequer,  or  before  the  juftices  of  Ifl^, 

2R.  Abr*76.     or  oyer  and  terminer,  whether  he  ftrikc  or  not;  or   ftrikcji  ' 
Sum.  131.         juror;  or  any  other  perfon,    with  or  without  a  weapon,  ne 

li^o.'/iV'       ^"^"  '^^*^  ^^s  ^^"^  *"^  ^*5    e^^^'^»   ^"^    ^^®  P^'^fi^s  of  h^*" 
(tf)  Ow.Tv  120.  lands  during  life,  and  fufFcr  perpetual  imprifonment,  [a)  if  the 
C.  Eliz.  405.      indidment  lay   the  offence  as  done^r^r^w  domino  rege. 

I  Lev.  J06.  Se^.  4.     Neither  can  one  who  is  guilty  of  fuch  ofFcnce 

6  Mod.  172.  excufe  the  fame  by  fliewing  that  the  perfon  fo  ftruclcby  him 
c.1k!W       g'^vcthcfirftaffault. 

22  E.  3.  13.  S'^'  5-     Alfo  he  who  refcues  a  prifoner  from  any  of  the 

3lnii.  141.        courts  above  mentioned,  without  ftriking  a  blow,  ftiall  forfeit 
Con.Sum.  J31.  j,jg  gQQ^s  and  the  profits  of  his  lands,  and  fufFcr  imprifonment 
during   life,    but  not    lofe  his  hand,    becaufe    he  did    not 
ftrilce. 
c.  Eiis.  405.  Se^.  6.     And  he  who  makes  an  affray  in  the  palace-yard 

c.Car.  373.       near  the  faid  courts,  but  out  of  their  view,  fhall  be  impri- 
Owen  "20^.^^'     foincd  during  the  king's  pleafure,  and  fevcrely  fined,  but  oil?^ 
3  Jnft.  142..      lofe  his  hand.  * 

19.  j^^    ^      ^^j  ^^^  ^^jy  ^Q^^  ^^Q  jy^  guilty  of  fuch  an  * 

aftual  violence,  but  alfo   thofe   who   difturb  fuch  courts  by  -^ 
.    threatening   or    reproachful    words  to  any  judge   fitting  in 
them,  are  guilty  of  a  high  mifprifion ;  and    in  the  time  of 
Edward  the  Firfl,  one  William  de  Bruce,  who  upon  hearing  " 
judgment  given  againft  him  in  the  exchequer,  faid  to  the 
chief  baron,*  "  Roger^  Roger^  Thou  hoji  had  thy   will  of  nu^ 
**  which  of  a  long  time  thou  haft  fought^  and  I  will  remember 
•"  /V  was    for    thefe  words  imprifoned   during   the  king's 
pleafure,   and   ordered  to    walk   from   the   king's  bench  to  ^ 
the  exchequer,  bareheaded   and  ungirt,  and  to  a(k  forgivc- 
iic/s,  &c.     And  in  the  umt  ^\  C\v^\\t^>iafc  ¥\ift^  one  Har- 
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rifon,  for  rulhing   into  the  court  of  common  pleas,   and 

tying  to  juftice  Hutton  fitting  there,  •*  I  do  accufe  Mr.  jufticc  ^^  ^^^ 

^  Hutton  of  high  treafon,"  was  fined  five  thoufand  pounds,  ^   * 

and  imprifoned  during  the  king's  pleafure,  and  ordered  to  go  H«tt*  131. 

to  all  the  courts  of  Weflminftcr  Hall  with  a  paper  on  his  ^^^  '5^* 

bead,  fhewing  his  offence,  and  to  make  his  fubmiffion,  &c. 

And  thefe  cafes  are  the  more  remarkable,  becaufe- in  the  firfl-, 

the  offender  was  of  a  very  honourable  family ;  and  in  the 

fecond,   a    bachelor   of   divinity,    and   yet  condemned    to 

fuch  corporal  punifhment,  the  loweft  of  which  is  in  judgment 

of  law  higher  than  the  greatefl  fine  whatever. 

Siff.  8.  Alfo  all  who  reflect  on  the  jitilice  or  honour  of  Hob.  no. 
tbofe  high  courts  feem  to  be  indi£bible  and  highly  finable  ^  Moor  563. 
as  if  one  charge  an  exemplification  under  the  great  fcal  to  ^^'  '^5' 
be  contrary  to  the  original. 

Seff.  9.  Alfo  he  who  gives  another  the  lie  in  Weftmin-  i  Lev.  107. 
fcr  Hall  fitting  the  courts,  (hall  be  bound  to  his  good  *  ^'^'  ^^'* 
behaviour. 

Se^.  10.     And,  he,  who  makes  an  affray  in  the  prefence  ^  Xq{^.  ,^j. 
of  any  of  die  king's  inferior  courts  of  jufiice,  is  highly  finable,  n  Co.  71. 
but  not  punifhable  with  lofs  of  hand,  &c. 

Si^.  II.     And   he    who  fpeaks    contemptuous  and    re-  (tf)C.Eiis.  78. 
proacbful  words  to  the  judge  of  fuch  a  court  in  execution  of  (^^'xsm.'Zlu 
bis  office  is  immediately  fineable  by  fuch  judge,  (tf)  or,  as  con.  x.  R. 
fome  fay,  may  be  {b)  indidlcd,  &c.  as  if  one  give  the  lie  to  ^^''-  78. 
a  judge  of  a  court-leet   in  the  face  of  the  court,  (c)  or  being  Mo^7oI'^* 
(d)  admonifhed  by  him  to  pull  of  his  hat,  fay,    *^  I  do  not  c.  Eiis.  581. 
**  value  what  you  can  do,"  or  tell  him  in  the  face  of  the  ^^)^^^"^'  *?* 
court  that  he  is  (e)  forfworn,  or  call  him  (f)  fool,   &c.   or  ',)  1  lUAb^yl] 
fay,   "  If  I  cannot  have  juftice  here,  I   will  have  it  elfe-  (/)C.Eiii.78'. 
•*  where.''  (g)  ?*w^*y- 

^*  '  {g)t  Sid.  244. 

I  Keb.  508 

Seff.  12.  And  it  was  formerly  holden  that  a  man  might  %  R.  Abr.  78. 
bcindifted  for  a  flanderof  the  juftice  of  the  nation,  by  rcflefk-  *  ^®^^*  *45* 
ingon  a  fentence  given  in  any  court  ecclcfiaftical  or  tempo- 
nl,  whether  diredly,  as  where  one  faid  that  fuch  a  fentence 
given  by  the  high  commiflion  court,  was  againft  law ;  or 
obliquely,  as  where  one  faid  that  fuch  a  fentence  was  juft, 
but  that  the  teftimonies  on  which  it  was  founded  were  falfe,  or 
tbc affidavits  equivocating. 

Se£f,  13.     But  it  feems  the  better   opinion   of  this   day,  ^c*^*^' 
That  a  man  cannot  be   indiSed  for  any  fcandalous  or  con-      *^   *** 
temptuous  words  fpoken  of  or  to  fuch  officers,  not  being  in 
tbeaftual  execution  of  their  office  ;  for  fuch  an  offence  feems 
rather,  to  proceed  from  ill  breeding  than  a  contempt  of  the 
government ;  and  though  it  may  be  a  caufe  to  bind  a  man 
to  his  good  behaviour,  yet  it  does  not  feem  to  be  of  fuch  iVen.  xo. 
confequence  as  to  be  a  fufficient  ground  for  a  publick  profe* 
^OD,  as  for  an  offence  ^igsinA  the  common  peace,  8cc. 

And 
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And  agreeable  hereto  it  hath  been  refolvcd.  That  a  man 

fhall    not  be  indided  fdr  faying,  *'  That  whenever  a  bur- 

**  gefs  of  fuch  a  town  puts  on  his  gown,  Satan  enters  intc 

(OiMod.  35.     ^  hini;"  (/) — or.  That  "  the  mayor  and  aldermen  of  fuch 

a  Kcb.  594.       „  ^  town  arc  as  great  villains  as  any  that  rob  on  the  bigh- 

(i)5Mod.2oj.  ''  way;*' (^)— or.  That,  **  the  juftices  of  peace  underftand 

^*  no  more  of  the  ftatutes  of  excife  than  this  Jug,  nor  one  oi 

(OiKeb.  494.  "  twenty  of  the  parliament^men  who  made  them,**  (/) — or, 

5  Mod.  104.       u  7'har,  fuch  a  jiiilicc  of  peace  is  a  fool,  an  afs,  and  a  cox- 

%    en.  1  .        jg  comb,  for    making  fuch  a  warrant,    and  underftands   no 

(m)  Q^v.  "  more    law  than  a  flickhiJI,"  (m) — or,    That  *•  he   is   not 

Wrightfon,        «<  fit   to  bc  a  jufticc  of  peace;    for   that  he  will  do   right 

Saik.  69S.         «<  Q^  wrong,   according  as  his  afFeflions  lead  him,"  («)— 

Saik^eoS.  ^'  ^^  That  "  fuch  an  order  is  a  numfcul  order,  and  that  the 

"  juftice  deferves  to  be.hanged  who  made  it  ;**  (0) — or  Tbat^ 

glncvT^'  '*  f"ch  a  jufticc  of  peace  is  a  forfworn  wretch,  and  that   he 

(^)  Q:,v*  Brox-  "  will  fling  his  purfe  at  him;"(^) — or  for  faying  to  a  mayor 

kam.  of  a  town,  "  You  Mr.  Mayor,  I  do  not  care  a  fart  for  you  ^ 

(^)6Mod.  ia4,  «  You  Mr.  Mayor,    are  a  rogue  and   a  rafcal,**  (^) — or 

Silk.  697.         f^^  faying.  That,     *'  The    jufticcs  of  peace  have  nothing 

(r)  I  Vcn.  10.    "  to  do  with  the  excife."  (r) 

SeSf.  14.  And  not  only  thofe  who  diflurb  the  adminiftration 

of  jufticc  by  direft  contempts  ofiered  to  the  king*s  courts,  but 

alfo  all  fuch  as  are  guilty   of  any  injurious  treatment  of  thofe 

perfons  who  are  under  the  more  immediate  protedion  of  thofe 

Lm/isi.**        courts  are  highly    puniftiable   by  fine    and    imprifonment ; 

Latch,  aao.        as   if  a  man  afTault  or  threaten  his  adverfary  for  fuing  him, 

Barr.  112.  Qj.  ^  counfcllor  or  attorney  for  being  employed  againft  him, 

or  a  juror   for  giving  a  verdift   againft  him,  ^'-or  a   gaoler 

aR.  Ahr.76.     for   keeping  a  prifoner  in  fafi?  cuftody. 

S^^,   1 5.     Alfo  all  who  endeavour  to  ftiflc  the    truth,  and 

prevent  the  due  execution  of  juftice,  are  highly  punifhabfe, 

Jlo^.  27X.  as   thofe    who   being    examined    before   the    privy   council 

concerning  their  knowledge    of  a  crime,    whereof  a  third 

perfon  is  accufed,   difclofe    what  pafled    in    fuch    examina* 

Raym.  376.        tion,  in    order   to   fupprefs  a    farther  difcovery ;    and   alfo 

Tr.  per  Pa.  1 64.  ajj   thofc  who  difiuadc,  or  but  endeavour  to  difl'uade  a  wit- 

aR^AbV.  177.  nefs  from  giving   evidence   againft  a  perfon  indifted,  Sec.  or 

s.  p.  C.I  I.  36.  who  advife  a  prifoner  to  ftand  mute  on   his  arraignment,  &c, 

b'^CoI^^'         And  it    was    anciently   holden,    that    if  one  of  the    grand 

Suniri3i!^'       inqucft   difcover   to    any    perfons     indided,     the   evidence 

3  liift.  lau  10^  againft    them,  he    is    an  acccflary  to  the  offence,   whether 

3  Leon.  207.       treafon  or    felony ;    and  at   this  day   it  is  agreed,    that  he 

is  guilty  of  a  high  mifprifion,  punifhable  by  fine  and  im* 

prifonment. 


C^k^. 


it 
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Or  CONTEMPTS    acajmst    thi    KING'S 
PREROGATIVE. 


CONTEMPTS  againft  the  King's  prerogative  are  of  4  Coma,  la?, 
fo  various  a  nature,  that  they  cannot  well  be  reduced  is^* 
to  any  certain  heads.  However,  the  principal  of  them  fcem 
to  come  under  the  following  particulars :  Firft,  Refufing  to 
aSft  the  king  for  the  good  of  the  publick.  Secondly,  Pre- 
ferring the  interefts  of  a  foreign  prince  to  that  of  our  own* 
Thirdly,  Difobeying  the  king's  lawful  commands  or  prohi- 
bitions. 

Sen,  2.     Firft  therefore,  it  is  a  high  offence  for  any  fubjeft  («)  Motr  77s* 
to  deny  the  king  that  afliftance  for  the  good  of  the  publick,  mV^'cft. 
eidier  in  his  councils  or  wars,  which  by  the  law  he  is  bound  f.  Cor,  161. 
to  give  him  ;    as   for  a  peer  not  to  (a)  come  to  the  parlia-  (^)  ^  R-  Akw 
meat  at   the  day  of jgAmmons,  or  to  (6)  depart  from  thence  fj^'*  j^^  ^^^ 
without  the  kingV  licence  ;  or  for  a  (c)  privy  councillor  to  165.  B.Teoure 
refiife  to  give  his  advice  on  an  affair  of  (late  j  or  for  any  [d)  ^  .73^ 
private  fubjed  to  rcfufe  to  ferve  the  king  in  perfon,  if  he  be  Jg  Ed.^'jfcfV. 
able,  or  to  find  another,  if  be  be  not  able,  in  the  defence  of  25  £d.  3.  c.  s« 
the  realm,  againft  rebels  and  foreign  invaders;  or,  as  fome  4H.4.C.  13. 
fay,  to  refufc  to  ferve  the  king  for  pay  in  his  wars  abroad.        &  ig*  ^*  ^'  ** 

C.  Car.  II. 
'53**57«    Crom.  Jar.  83.  84.     3  loft.  144.    Hob.  235.     11  Co.  94.     AntecxS.    i;  ii. 

Siff.  3.     Secondly,  It  is  fo  high  an  offence  to  prefer  the  Vide  mtc. 
intereft  of  a  foreign  prince  to  that  of  our  own,  that  it  is  ^^*  «8.  f.  i«. 
criminal  to  do  any  thing  which  may  but  incline  a  man  fo  to 
do;  as  to  receive  a  penfion  from  a  foreign  prince  without 
the  leave  of  our  king. 

Sili.  4.     Thirdly,  It   is  alfo  a  high  crime  to  difobey  the 
king's  lawful    commands  or  prohibitions ;  as   by  obftinately 
refufing  obedience   to  his  writs  ;  or  contemning  a  fummons 
ftom  bis  council   to  appear  before  them  ;  or  not  anfwering 
fcch  queftions  in  relation  to  a  matter  wherein  the  intereft  of  the 
fate  is  concerned,  as  (hall   be  propofed  by  the  privy  council;  Dyer* 76.* 28*. 
or  refufing  to   give  evidence  to  a  grand  jury  concerning  a  Moor  109. 779. 
crime  (for  which    (e)  the  court   may   impofe  an  immediate  ^*"«  43- 
fine);  or    not  returnmg    from    beyond  Tea  upon    the  king's  lav!  7,  8.* 
kttcrs  to  that  purpofc  ;  for  which   the  offender's  lands  (hall  2  R.  Abr.  208* 
befcixcd  till  he  return,  (and  when  he  does  return  he  fliall  be   iCbl.Cafi'i%% 
fined)  or  aflembling  at  a  turnament  againil  the  king's  cxprcfs  ^  inft.  17%. 
pohibitiojjj  or  going  beyond  fcA  againll  the  king's  will  ex-  4C^n^«^»  ***• 

prcfsly  ^^^^^^^^^ 


^  Of    contempts    against  Bk.  i» 

prefsly  fignificd,  either  by  the  writ,  ne  exeat  regnum^  (which 
may  be  direded  as  well  to  a  layman  as  to  a  clergyman,  and  on 
the  fuggeftion  of  a  private  as  well  as  of  a  publick  matter) 
or  under  the  great  or  privy  feal  or  fignct,  or  by  proclamation. 

C.  Eli».  655.  ^^^  ^j£y  ^Ycry  contempt  of  a  ftatute  is  indiAable,  if 

a.  no  Other  pumllvnent  be  limited. 

TO  the  foregoing  contempts  agamd  the  king^s  prerogative  may  be  add^d  negle£ling  to  }oia 
tht  p9jfi  comiutuSf  or  power  of  the  county,  being  thereunto  rcq.i.reU  by  the  fherifF  or  jufbces  ac- 
cording to  the  ftatute,  2  Hen.  5.  c  S.  which  is  a  doty  ipcumbent  upon  all  that  are  fifteen  years 
of  age^  under  the  degree  of  nobility,  and  able  to  travel.    4,Comm.  124.     Lamb.  £ir.  315. 


CHAPTER  THE    TWENTY    THIRD. 

Of    contempts    against    the    KING'S 
PERSON    OR    GOVERNMENT. 

AL  L  contempts  againft  the  king's  perfon  or  government 
are  very  highly  criminal,  and  punifliable  v^ith  fine  and 
imprifonment,  and  fometimes  with  the  pillory,  by  the  dif- 
cretion  of  the  judges,  upon  confideration  of  all  the  circum- 
fiances  of  the  cafe.  But  inafmuch  as  it  is  generally  obvious  to 
common  fenfe,  in  what  cafes  and  to  what  degree  a  man  is 
guilty  of  this  offence,  and  it  would  be  endlefs  to  enumerate  all 
the  pai:ticulars,  I  fhall  content  myfelf  with  glancing  at  fome 
of  the  moil  general  heads  ;  as, 
c.  Car.  16S.  ^^^-   I-  The  charging  the  government  with  oppreffion  or 

%  K.eb.  336.       weak  adminiftration  ;  as  by  faying.  That  "  merchants  ar^ 
"  fcrewed  up  here  in  England  more  than  in  Turkey  ;*'  or. 
That  "  it  is  a  good  world  when  beggarly  priefts  arc  made 
«  lords,  &c." 
3  Mod.  52.  SrSf,  2.     The  doing  an  adl   which  impliedly   encourages 

5  Mod.  363.  rebellion  j  as  by  abfolving  perfons  at  the  gallows,  who  beinj 
condemned  for  high  treafon,  ftiew  no  fign  of  repentance, 
but  perfift  in  juftifying  the  fadl  •,  or  by  drinking  to  the 
pious  memory  of  a  perfon  executed  for  high  treafon. 

c.  Jac.  37.  Se^.  3.     Endeavouring  to  frighten  the  king  into  a  change 

v^^'iJt*         of  his  meafures  with  threats  of  the  uneafinefs  of  his  fubje&s  ; 

^^  *°  *  as  by  fubfcribing  a  petition  to  him,  in  which  it  is  intimated, 

that  if  it  be   denied,  many  thoufands  will  be  difcontented, 

&c. 
c.  Tae.  5«.    '        ^^^'  4'     Spreading  falfe   rumours  concerning  the  king's 
Vide  the  cafe  of  intentions;  as  that  he  defigns  to  grant  a  toleration  to  pa- 

Alextnder  Scott,  pifts,  &C. 

for  pubiiihtng       '^ 

faUenews.  O.B.  June  Seffions,  177S.  No.  504. 

v^^ioc  *'^-  5-     Charging  him  with  a  breach  of  his  coronation 

*^    ^*  oath. 
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Siff.6*  Speaking  contemptuoufly  of  him;  as  by  curfing  c.  Car,  117, 
him,  &c.    or  giving   out  that  he  wants  wifdom,  valour  or  ^^* 
fteadinefs  ;  or  in  general,  doing  any  thing  which  may  leflen 
him  m  the  efteem  of  his  fubje&s,  and  weaken  his  govern- 
ment, or  raife  jealoufies  between  him  and  his  people. 

SeS.  7.     Alfo  it  is  faid  to  be  an  ofTetce,  for  which  a  man  i^^^*/^^' 
nay  be  indited,  to  rcfufe  in  a  foreign  port  to  pay  the  ufual  temptt  againft* 
cuftoms,  becaufe  it  may  caufe  a  breach  between  our  king  and  the  King's 
thekingofthecountry.  f'l"c„"'°- 

Vide  Skio«633« 
I  BUclu  37* 

CHAPTER    THE   TWENTY   FOURTH. 


Or  CONTEMPTS    against    the   KING^s 
TITLE. 


CONTEMPTS  againft  the  king's  title  are  of  two 
kinds, — Firft,  Denying  his  title. — Secondly,  Refufing  to 
take  the  oaths  required  by  law  for  the  fupport  of  bis  govern-' 
ment. 

SeS.  X.  The  firft  oiFenceof  this  kind,  v/z.  That  of  de-  Tdv.  to?,  197. 
njrJBg  the  king's  title,  hath  by  fome  been  carried  fo  high  as  *  ^'*"'  ^°* 
to  be  adjudged  an  overt  aft  of  compaifing  his  death.  How-  4c!mii**ia3, 
t?er|  it  is  certainly  moft  highly  criminal,  and  punifhable  with  124. 
fine  and  imprifonment,  and  alfo  fuch  infamous  corporal 
puniihment,  as  to  thedifcretion  of  the  court  fhall  fccm  pro- 
per, according  to  the  heinoufnefs  of  the  crime  and  the  cir- 
cumftances  of  the  parties.  As  if  a  man  in  writing  or  dif- 
courfe  (hall  maintain  that  the  king  is  an  ufurper  j  or  that 
another  hath  a  better  title  to  the  crown,  ^c.  For  fuch  like 
infinuations  manifeftly  tend  to  raife  tumillts  and  diforders  in 
the  ftate,  and  to  alienate  the  affe£tions  of  the  people  from 
the  prince,  and  incline  them  to  favour  the  pretenfions  of  an- 
other ;  and  it  is  highly  prefumptuous  for  private  perfons  to 
Intermeddle  with  matters  of  fo  high  a  nature  ;  and  it  will  be 
jmpoffible  to  preferve  the  peace  of  a  government,  unlefs  fub- 
y&s  will  quietly  fubmit  themfelves  to  thofe  whom  Providence 
hd  placed  over  them,  and  prefer  the  publick  good  to  their 
own  private  inclinations  and  opinions.  For  otherwife,  when- 
ever the  title  to  the  crown  (hall  happen  to  be  contcfted,  it  will 
be  impoffible  to  end  the  difference  without  perpetu;.!  civil 
broils  and  diflenfions,  and  the  prince  who  prevails  will  be 
tempted  to  efteem  thofe  of  the  contrary  party  rather  as  ene- 
mies ^ban  fubjeds,  if  he  finds  them  ready  anJ  defirous  to  lay 
hold  of  all  opportunities  to  dillurb  his  government,  and^Cbakj^ 
^  their  forced  obedience.     And' ihicc  there  is   n6  tribunal 

but 
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but  that  oF  heaven,  to  which  princes  can  appeal  for  die  de- 
cifion  of  their  titles,  when  that  feems  fo  far  to*  have  declared 
in  favour  of  one  as  to  give  him  quiet  pofleffion  of  the  throne, 
the  publick  peace,  which  is  the  end  of  all  government,  re- 
quires  a  dutiful  fubmilTion  to  him  i  and  it  is  the  highed 
madnefs  to  give  up  fhat  eafe  2^nd  fecurity  which  we  may  en- 
joy from  a  peaceful  obedience,  in  exchange  for  that  diforder, 
uncertainty,  and  bloodflied,  which  cannot  but  be  expeded 
from  an  attempt  to  wreft  the  fceptre  out  of  the  hands  of  out 
prince ;  and  it  is  the  higheft  ingratitude  to  make  no  other  return 
but  difloyaJty  and  rebellion,  for  all  the  happinefs  we  can  enjo) 
under  a  juft  adminiftration ;  and  it  is  the  greateft  of  abfur- 
dities  to  think  that  the  good  of  the  community,  for  the  fake 
of  which  all  government  was  inftitutpd,  ougnt  not  to  be 
preferred  before  the  difputed  title  of  a  particular  perfon  oi 
family.  All  we  can  defure  from  government,  is  the  fecure 
enjoyment  of  what  we  may  call  our  own,  and  whether  thif 
Of  that  competitor  to  the  crown  be  the  inftrument  of  this 
happinefs  to  us,  feems  little  to  concern  us.  Let  the  title  oi 
one  out  of  poflefiion  of  the  throne  be  never  fo  plaufible, 
it  muft  have  its  original  foundation  from  fome  pofitive  law  | 
which,  when  it  cannot  take  effed  without  involving  a  nation 
in  difcord  and  confufion,  the  avoiding  whereof  is  the  very 
end  of  all  laws,  it  muft  give  way  to  the  publick  neceflity  oi 
the  ftate  ;  for  there  can  be  no  human  inftitution  whatfoever, 
but  muft  be  limited  by  this  implicit  referve  from  the  firfl 
principles  of  reafon,  that  wherever  the  execution  of  it  {ball 
be  abfolutely  inconfiftent  with  the  happinefs  of  the  people 
for  whofe  fake  it  was  ordained,  it  ought  fo  far  to  be  fuf- 
pended. 

Se£I.  2.  For  this  and  many  other  fuch  like  reafons,  the 
law  has  always  had  a  moft  tender  regard  for  the  fecuritv  oi 
the  prince  in  poflefiion  of  the  crown,  and  as  it  has  made  il 
high  treafon  to  compafs  his  death,  &c.  as  appears  from 
i^Comm*t%i»  chapter  ly.  fe£tion  ii,  &c,  fo  hath  it  alfo  made  it  highlj 
penal  in  any  inferior  degree  to  difturb  or  difquiet  his  govern* 
ment. 

As  to  the  fecond  kind,  of  offences  of  this  nature,  viXi 
That  of  refufing  to  take  the  oaths  required  by  law  for  the  fup- 
port  of  the  king's  government;  I  (hall  confider, — Firft, 
The  offence  of  refufing  the  oaths  required  for  this  purpofc 
by  the  common  law.— Secondly,  The  offence  of  refufing  th< 
oaths  required  by  ftatute. 

Finch  Hiy  ^^^*  3'     ^^  ^^  ^^^  ^^^  particular,  it  feems  to  be  a  higl 

»4**  contempt  at  the  common  law  to  refufe  to  take  the  oath  oi 

X  mic  ^  71.    i^cgisunce  to  the  king,  which   all  laymen  above  the  age  O! 
aKcb.]i4«        twelve  years  are  bound  to  take  at  the  torn  or  court-leet,  &C 
^uad  furely  no^ng  can  be  more  unreafonable  than  to  den] 


Ch.  H*  *«•"    KING't   TITLE.  95 

the  king»  whofc  government  we  trc  happy  under,  all  proper  >  Comm.  367. 

iffurances  of  our  fidelity  to  hira  ;  for  how  can  we  expert  to  *  ^^"^*  *^^ 

wjoy,  the  privileges  of  fubje^s  from  one  to  whom  we  refufe 

to  acknowledge  ourfelves  fubjcAs,  or  hope  for  proteflion  from 

one,  whom  we  provoke  to  eftcem  us  as  his  enemies,  or  blame 

that  government  for  treating  us  as  malecontents,  to  which  we 

gi?e  fo  juft  a  caufe  to  fufpei^  our  fidelity  ?  If  we  confult  the 

lawof  God,  that  will  tell  us,  That  *'  the  powers  that  be  are 

^  ordained  of  God/'     If  we  will  hear  the  voice  of  reafon, 

that  will  convince  us,  that  noc  only  the  peace  and  fafcty  of 

thecommunity,  but  alfo  our  own  prefervation,  requires  us 

topay  a  dutiful  obedience  to  thofe  who  govern  us;  and  can 

we  think  it  unlawful  to  engage  ourfelves  to  do  what  it  is  our 

duty  to  do  ?  If  we  will  confult  the  pra6iice  of  all  nations, 

that  will  (hew  us,  that  even  conqueft,  which  is  the  weakeft 

of  all  titles,  has  always  been  efteemed  to  give  the  conqueror 

fiicb  a  right  to  the  o'«>edience  of  the  conquered,  that  upon  his 

taking  them  into  his  proteflion,  they  have  in  all  ages  been 

leady  to  promife  a   reciprocal  obedience.     And  if  w^  will 

confult  our  own  laws^,  we  (hall  find  them  to  dire£l  us  to  pay 

our  allegiance  to  the  king  who  governs  us,  as  has  been  fully 

proved  in  the  chapter  of  high  treafon. 

As  to  the  (econd  kind  of  offences  of  this  nature,  vtz.  That 
of  refuiing  the  oaths  required  hyJiaiuU  for  the  fupport  of  the 
government,  I  (hall  condder, — Firft,  The  offence  of  refufmg 
die  oaths  of  allegiance  and  fupremacy. — Secondly,  The  of- 
fence of  refufing  the  oath  of  abjuration. 

Si^.  4.  As  to  the  firfl  of  thefe  offences,  viz.  That  of  i  Comm.  36S. 
refufing  the  oaths  of  allegiance  and  fupremacy,  which  fince  »  ^^•^'  >»»• 
the  reformation  of  religion  have  been  thought  neceflary  to  'co^in!*ii«. 
he  required  from  all  perfons,  efpecially  from  thofe  who  are 
iotrufted  with  an  office,  in  order  to  fecure  our  princes  from  the 
intrigues  of  popes,  who  have  often  taken  upon  them  to  dif* 
penfe  with  oaths  of  allegiance  made  to  fuch  princes  whom 
they  are  pleafed  to  call  hereticks,  and  to  perfuade  the  people 
that  they  may  lawfully  depofe  thofe  who  have  fo  far  incurred 
the  difpleafure  of  the  bifhop  of  Rome,  as  to  be  excommuni* 
catcd  by  him,  it  having  been  (hewn  already  in  chapter  8. 
under  what  penalties  officers  are  bound  to  take  the  faid  oaths, 
and  in  chapter  19.  fe£t.  27,  &c.  how  far  all  perfons  what« 
focvcr  arc  compellable  to  take  them  under  pain  of  incurring 
^framunirej  I  (hall  only  take  notice  in  this  place,  of  the 
nethod  of  proceeding  on  i  Will.  &  Mar.  c.  8-  by  which  it  is 
cnafled,  **  That  perfons  refufing  the  faid  oaths,  being  ten* 
^  dered  to  them  by  perfons  lawfully  authorized  to  tender  the 
"  iamc,  (hall  be  committed  by  the  perfons  making  fuch  a 
"  tender  for  three  months,  unlefs  they  (hall  pay  fuch  fum, 
**  not  exceeding  401.  as  the  perfons,  who  (hall  make  fuch 
^  tender,  iliall  require  of  them,  sind  if  they  refufe  again  at 

the 
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*^  the  end  of  the  three  months,  that  they  ihall  b&  imprifoned 
^'  Ax  months,  or  pay  a  fum  not  above  ten  or  under  five 
**  pounds,  and  alfo  find  fureties  for  their  good  behaviour 
^  and  appearance  at  the  next  ailizes,  where  if  they  refufe  the 
*<  faid  oaths,  they  (hall  be  incapable  of  any  ofiice,  and  con- 
^^  tinue  bound  to  their  good  behaviour,  and  if  they  refufe 
*^  the  declaration  mentioned  in  30  Car.  2.  they  ihall  fufier 
**  as  popifh  recufants  convi£i;." 

Se^.  5.  It  feems  to  be  the  intention  of  this  ftatute,  to 
give  the  government  an  eledion  to  proceed  either  on  the 
mild  method  therein  prefcribed,  or  the  more  fevere  one  ap- 
pointed by  the  former  laws,  according  to  the  circumftances 
of  the  cafe,  and  quality  of  the  offender,  &c. 

t  Conun.  3€S«  Se^.  6.  As  to  the  fecond  offence  of  this  kind,  viz.  That 
of  refufing  the  oath  of  abjuration,  the  fame  depends  on  thofe 
laws,  which  the  nation  has  been  of  late  under  a  neceifity  of 
eftablifliing,  by  adding  a  new  limitation  to  the  law  relating 
to  the  fucceffion  of  the  crown,  excrluding  all  Papifts  from  a 
poffibility  of  inheriting  it ;  who,  if  they  be  true  to  their  en* 
gagements  to  their  own  religion,  cannot  but  be  falfe  to  thoie 
they  may  make  to  ours,  and  can  never  be  expe£led  to  exe* 
cute  thofe  laws,  which  they  cannot  but  think  void,  as  be- 
ing repugnant  to  the  laws  of  God  ;  or  to  defend  that  faith 
which  they  think  damnable ;  or  to  obferve  thofe  oaths,  which 
feem  to  them  to  have  been  ordained  for  the  fupport  of  irreligion. 
And  from  thefe  confiderations  they  have  been  difabled  firooi 
inheriting  the  crown,  it  feeming  of  abfolute  neceffity  in  our 
prefent  circumftances  for  the  good  of  the  community,  to 
make  fuch  an  alteration  in  law,  which  like  all  other  humad 
laws  depending  merely  on  the  policy  of  men,  feems  to  bav6 
nothing  in  it  fo  facred  as  to  oblige  the  people  unalterably  to 
abide  by  it  to  the  hazard  of  their  common  fafety,  peace  and 
happinefs,  for  the  fake  whereof  it  was  at  firft  ordained.  For 
furely,  there  cannot  be  fo  much  danger  to  the  common  good 
from  fuch  an  alteration,  as  muff  needs  follow  from  the  go* 
vernment  of  a  prince,  whofe  confcience  is  under  the  influence 
of  thofe,  who  are  implacable  enemies  to  the  religion  of  bis 
country,  and  who  thinks  himfelf  bound  by  his  duty  to  God 
and  his  church  to  promote  that  intereft,  which  his  people 
think  themfelves  under  the  like  obligations  to  oppofe.  From 
which  unhappy  circumftances  nothing  can  be  expeded  but 
endlefs  faSions,  difcords,  irreconcilable  jealoufies  and  di& 
trufts  between  prince  and  people,  which,  if  they  break  nOC 
into  an  open  rupture,  will  at  leaft  be  attended  with  fuch  con*  ' 
vulfions  and  uneafineflfes,  as  render  a  ftate  of  government  fcarce 
one  degree  more  fecure  than  a  ftate  of  anarchy  and  confii-' 

fion. 

* 


Cb.i4«  '^^^   KING'S   TITLE.  97 

Siff.  y.  For  the  remedying  of  fuch  like  inconvenience?,  I  Conun,  36;, 
it  having  been  thought  proper  to  exclude  all  papiils  from  the 
crown,  it  was  likewife  thought  expedient  to  fccure  the  pre- 
feat  fettlement,  by  obliging  a])  officers,  iffc,  to  take  the  oath 
of  abiuratiod.  As  to  which  it  is  enaSed  by  13  Will,  3.  c.  6. 
&i  Geo.  I.  ft.  2.  c.  13.  **  That  all  perfons  who  iball  be 
^  admitted,  &c,  into  any  office  civil  or  military,  (not  be- 
^^  ing  an  office  of  inheritance,  executed  by  a  lawful  deputy) 
^  or  fliall  receive  any  pay,  falary,  fee  or  wages,  by  reafon  of 
^  any  patent  or  grant  from  the  king,  or  that  have  a  com« 
'*  mand  or  place  of  truft  under  the  king,  &c.  or  (hall  be  ad« 
"  mitted  into  any  fervice  or  employment  in  the  king's  houfe- 
"  hold  or  family,  or  of  his  royal  highnefs  George  prince  of 
**  Wales,  or  her  royal  highnefs  the  princeis  of  Wales,  or  their 
^  iflue,  and  all  ecclefiaftical  perfons,.  beads  or  governors,  of 
**  what  denomination  foever,  and  all  other  members  of  coI« 
^  leges  and  halls  in  any  univerfity,  that  (hall  be  of  the  foun* 
^  dation,  or  enjoy  any  exhibition,  being  of,  or  as  foon  as  they 
^  (hall  attain  the  age  of  eighteen  years,  and  all  perfons  teach- 
^  ing  or  reading  to  pupils  in  any  univerfity  or  elfewhere,  and 
^  all  fchooUmafters  and  u(bers,  and  all  preachers  and  teachers 
^  of  feparate  congregations,  high  or  chief  conftables,  and  every 
"  perfon  who  {halt  zSt  as  ferjeant  at  law,  counfellor  at  law, 
"  barrifter,  advocate,  attorney,  folicitor,  proi^or,  clerk,  or 
^  notary,  by  pradifing  in  any  manner  as  fuch,  in  any  court 
•*  or  courts  whatfoever  virithin  that  part  of  Great  Britain  caU 
^  led  England, (hall,  within  three  months  (a)  after  they  (hall  be  (a)  By  z.  Geo. 
"  admitted  into  or  enter  upon  any  fuch  preferment,  benefice,  *•  <=»  3^* 
^  office,  or  place,  or  come  into  fuch  capacity,  or  take  upon  ^sGco^a.^c.^o! 
"  them  fuch  prat^ce,  employment,  or  bufinefs,  take  and  fub-  the  time  is  en- 

fcribe  the  eaths  of  allegiance,  fupremacy  and  abjuration,  (^)  »ar«cd  to  Jx 
^  atone  of  cbe  courts  at  Wefltminfter,or  at  the  general  quar-  [hcrregui"tioni 
"  ter-feffions  of  the  peace  where  they  (hall  refide  j  or  oiherwife  enabled. 
"  they  (ball  be  ipfo  fa6h  adjudcred  incapable,  and  difablcd  in   (^^  ^^^V^^. 
•*  law,  to  have,  occupy,  or  enjoy  the  laiu  omces,  ccc.  and  if  pretender  who 
'*  they  (hall  by  themlehcs,  or  deputy  or  truftce,  execute  any  affumcd  the  tu 
**  the  faid  offices,  &c.  and  (ball  be  thereof  ronvidt,  &c.  they  {i^f  ^'?«1 

I,  rt    11  t       1-^  1  I    J  r  •  •  1  England  by  the 

*  Inall  be  uifabled  to  profecute  any  iutt  at  law  or  equity,  or  name  or  Jamey 
"  to  be  guardians,  executors,  or  adminiftrators,  or  cr-pable  of  the  Third,  it  be- 
**  any  legacy  or  deed  of  gift,  or  to  be  in  any  office  within  this  "™un,^cYpc7- 
*•  realm,  or  to  vote  at  any  ele£tion  for  members  of  parliament,  fon  being  dead, 
**  and  (hall  forfeit  five  hundred  pounds,  &c."  therefore  the 

'titslceitd  the  /brm  q^  the  oath  of  abjuratioa  fo  as  to  renounce  the  defcendantt  of  the  faid  Jaxnea, 
tttt  ao  prorifion  a  made  for  altering  in  like  manoer  the  Quakers  form  of  affirmaiion. 

iat.  8.  And  it  is  farther  enafted  by  the  faid  ftatute,  *•  That  Vi^txaC^iju 

*  any  two  jufiices  of  the  peace,  or  any  other  perfon  or  perfons 

*  who  (hall  be  by  the  king  for  that  purpofe  fpecially  appointed, 
**  by  order  in  the  privy  council  or  by  comm'iGioti  under  lUc 
**  zresLt  fcMl,  mMv  adminidcr  and  ttittdcr  the  faid  oaths  to  any 

^^^-^'  ^     •  "pcrfoa 


u 


a 


gg  Of    contempts     against,  &c.         Bk.  t. 

(••)Itfrfn!«that  **  pcrfon  whatfocvcr,  whom  they  fhail  fufpc^  (a)  to  he  cTan- 
z  feare  f  ii>!c.on  *c  gerous  Of  difafFctSicd ;  and  that  if  any  pcrfon,  to  whoni 
bVrTivcifm'r  "  the  faid  oaths  fhall  be  fo  tendered,  (hall  ncgWa  or  refufe  {k) 
h-ionii-  g-^d  "  to  take  the  fame  ;  or  if  any  perfon,  being  fumiioncd  by  the 
cxiiiot  luiVici-  «  ^^jj  j^ftices,  &c.  in  order  to  take  the  faid  oaths,  either  in 

on.  a'lJ  tnjit  t'.ic    ^^  J  _'  ,  -i^i.t  <-t»-i. 

cacfz  of  imVici-  proper  perfon,  or  by  notice  left  at  his  place  of  abode  with  one 
onii.i^vcrubic.  *»  of  the  family,  fliall  neglect  or  refufe  to  appear,  &c.  fuch 
3  B.i:n.  2^0.  j4  refufal  fliall  be  certified  at  feffions,  &c.  and  from  thenc^  to 
cLin- :  bt  j^id  *'  t^c  king's  bench  or  chancery,  &c.  and  every  fuch  perfoil 
t>  rri"j:V  i,\e  *'  fo  neglecting  to  take  the  faid  oaths,  fliall  be  adjudged  a  po- 
rr.h-iM:i<  they  c*  pifli  fecufant  convia,  &c." 

L-r  oit.rcd  lo  b-  rcid.     3  Barn.  249,     But  fee  5  Mad.  316.     Salk.  42S.  Jones  121. 

5fc7.  9.  And  it  is  farther  enafled  by  the  faid  ftatute,  «*  Thai 
**  if  any  member  of  either  univeriity  fli3ll  ncgicd  to  take  and 
*'  fubfcribe  the  faid  oaths  according  to  the  intent  of  the  fiud 
*^  aa,  or  to  produce  a  certificate  thereof,  under  the  hand  di 
^^  fome  proper  ofHcer  of  the  refpeaive  court,  aixi  caufe  the 
^^  fame  to  be  entered  in  the  regifler  of  the  proper  college  or  hall, 
*^  within  one  month  after  his  having  taken  and  fubftrribed  the 
^^  faid  oaths ;  and  if  the  perfoas  in  whom  the  right  of  eleaion  ol 
^^  fuch  member  fliall  be,  do  neglea  toeleafome  fitting  perlbfl 
^^  in  his  flead  within  twelve  months,  &c.  that  then  the  king 
*^  may,  under  the  great  feal  or  fign  manual,  nominate  fomc 
^^  fitting  perfon,  qualified  according  to  the  local  ftatutes  d 
^^  fuch  college,  ^cc.  and  if  the  head  of  any  college,  &c.  flull 
^^  neglea  to  admit  fuch  nominee,  by  the  fpace  of  ten  dajrs  af« 
^^  ter  fuch  admiflion  fliall  be  demanded  of  him,  that  then  the 
*^  local  vifitor  fliall  admit  the  faid  nominee  ;  and  if  fuch  vifitoi 
^^  fliall  neglea  or  refufe  to  admit  fuch  perfon  within  the  fpaa 
^  of  one  month  after  the  fame  fliall  be  demanded,  that  then 
^^  the  court  of  king's  bench  may  iifue  a  writ  of  mandamus 
*'  to  fuch  vifitor  to  admit  fuch  nominee,  fsrV." 

&*7.  10.  And  it  is  farther  enaded  by  the  faid  ftatute^ 
•*  That  no  peer  fliall  vote  or  make  his  proxy,  or  fit  in  the 
"  houfe  of  peers  during  any  debate,  and  that  no  member  oi 
'  "  the  houfe  of  commons  fliall  vote  or  fit  during  any  debate  in 
*'  chc  faid  houfe  after  the  fpeaker  is  chofcn,  until  he  fliall  have 
•*  taken  the  faid  oaths,  «S:c.  under  pain  of  the  difabilitiei 
"  and  forfeitures  above  meutioaed,  oV," 

SoMtvTRAT  (linear  to  tbe  osthj  irq-irci  bv  the  ccqporat'on  anj  tcil  jia$,  tnJ  the  ads  abo«1 
mentianed,  are  the  crreiuonic<;  anJ  oaths  rc<}u':iia  wevious  to  being  n.ir>.t4}'tr^d.  4  Comm.  eS.  foi 
which,  Ice  I  Jac.  I.  c.  2.  •?  Ann.c.  5.  10  Ann.  c.  5.  4 Ceo.  i.e.  21.  2c  Ge  .  2.  c.  44,  For  tb«  decla* 
ti'.l^r.  .-^air.-.t  pjjvry,  \  de  :oCar.  2.  iK  a.  r.  i.~F  ;  ih.z  oAthj  *..  be  ukrn  bv  |«crs  ot  ScoiUod, 
lusl  I'i  pUy  cowiucuor?,  \'u:c  o  Ann.  c.  1;.  1  Geo.  1.  c.  4.— fv;.-  :he  xM  Tavian  arHnniMoii,  SS 
Ceo.  2.  c.  3c.  Q^ikr.'i  r-o!r:aoa  of  hcV.ct,  t  W  ;..  ;.  c.  :'i.  Qaakars  :iArxnatIo(H  8  Geo.  k 
c.  6.  and  for  the  cal'ca  ia  uluch  i:  h  alluwed  10  be  taken,  5  M^^^,  4^3.  Str.  441,  527,  8 -fi  tn* 
1119* 


Cl^KST^Ek 


n 


CHAPTER   THE  T WENT Y-FIFTH. 
Of    felony. 


OFFENCES  more  immediately  agalnft  the  fubjefl  arc 
either  capital  or  not  capital. — The  capital  are  either  by 
the  common  law>  or  by  ftatute. 

Se^,  I.  Thofe  by  the  common  law  come  generally  under  VidcSpclm. 

-   -  .  '  •   .  .    .  .  .    .     ^  »  ..,  J       ....       Gloir.  verb. 

214. 


the  title  of  felony,  which,  ex  vi  termini^  fignifies,  quodlibet  ^l^^^-^l 
trlnun  felleo  animb  perpetratumy  and  can  be  cxprefled  bv  no  Co,Lit.*39i. 
penphrafiSy  or  word  equivalent,  without  the  word  felonice. 

Sen,  2-  Felony  is  faid  to  be  included  in  high  treafon,  and  Sum.  11.    3H. 
confequently  a  pardon  of  felony  difcharges  an  indiSment  of  J»  'o*  ^J^^ 
high  treaf^Oy  if  it  want  the  word  proditQrie.  04*  97. 

Seff*  3.     It  is  always  accompanied  with  an  evil  intention, 
and  therefore  (ball  not  be  imputed  to  a  mere  miftake  or  mii- 
animadverfion,  as  where  perfons  break  open  a  door,  in  order 
to  execute  a  warrant,   which  will    not   juftify  fuch  a  pro- 
ceeding ;  affedio  enim  tua  nomen  imponit  aperi  iuo ;   itefti  crimen  Bra£l.  i.  c,  4* 
wncoKtrahiiur  tiifi  nocsndi  voluntas  intercedat.     But  the  bare  in«  ^*  ^'  ^'  '7*  *7» 
teotion  to  commit  a  felony  is  fo  very  criminal,  that  at  the  i  Lev.  146. 
common  law  it  was  punifhable  as  felony,  where  it  mifled  its   iSJd.  130,2^1. 
effcd  through  fome  accident  no  way  ledcning  tlic  guilt  of  the  5,/'   **    "'"* 
offender.     But  it  feems  agreed  at  this  day.    That  felony  (hail  5  Mod.  106. 
not  be  imputed  to  a  bare  intention  to  commit  it,  yet  it  is  cer- 
tain that  the  party  may  be  very  feverely  fined  for  luch  an  in- 
tention. 

Ft  10  NT  in  the  general  accept1t■•^>n  of  our  Rnjili/h  law,  comprszps  every  fpccies  of  crime 
•hidi  occafioned  at  common  law  the  fortVitii.e  or'  Ian  J  ov  goods.  This  muft  frequently  happens  in 
t^ofe crimes  for  which  a  capitil  puniilim.r,:  li'her  is,  or  wa*  liable  to  be  inilitUd.  All  offences 
tlKreftcrre  now  capital  are  in  lome  degr»  c-  «:  oi\.ir  felony  :  anu  ihis  i^  likewil'c  the  cafe  with  lome 
•ther  offences  which  arc  not  pu;ilftied  wicw  .^*.ith  j  as  faicKie,  where  the  party  is  already  dead}  ho- 
nicjde,  by  chance  meJlcy  ox  in  icl|-dcfence  j  and  p.'tir  Ljccuy,  or  pilfering  j  all  which  are  (ftridly 
^^*king)  felonies,  as  ihcy  fubjcdl  the  committers  of  dum  to  torf«  iturcj.  The  dchnition  of  felony, 
"CWore,  ftems  to  be,  "  an  ofifcnce  wnich  occifions  a  total  forf.itu.c  of  cithrr  lands  or  goods,  or  loih 
>t  the  common  law;  and  to  which  capital  or  other  punifhment  rrny  it  fuprradded  according  to  the 
•cpeeofguiJu**  Bu:  felony  may  be  wl'h«»ut  inflictin;;  caji:al  puni/hment,  as  in  the  cafe  inllanced 
'^<  Klf  murder,  excvfabte  homicide  and  pur:C  brccny  j  aaJ  it  is  po.Tible  that  capital  puntfliments 
''^  be  inHided,  aod  ycc  the  offence  be  no  f^l  )n)  ;  as  in  rhe  Cifc  oi  herefy  by  the  common  law, 
J'^^jth  ugh  capital,  never  worked  any  forfeiture  of  lands  or  good ^ ;  (3  Inft.  43.)  an  infcpatiblc 
tncioe- 1  to  felony.  And  of  the  fame  nttuic  is  tht  punifliment  wl  llanUing  mut- ,  .vithoui  p!.-ad- 
'^  to  an  indictment  I  which  i^  capital  bu:  without  any  tort/iturr,  and  therefore  fuch  ft.inding 
J»*l«  ii  no  telony.  In  fliort  the  true  critcijon  of  felony  it  1  Ticiture.  The  idea  of  feion)  i« 
"■^fo  generaiU  conneded  with  that  of  c.pital  punilhment,  that  we  find  it  hard  to  fepar;|te  them  j 
••d  to  this  nfagethe  intsrprctatinni  of  the  la*-  do  now  confirm,  Tliercforc  if  a  ftatute  makes  a  y 
■••^ffeoce  fielooy,  xXvt  law  implies  that  it  ihall  be  pu  liihcd  wi  h  diath,  as  well  at  ^UVv  Co\fc\l\xt», 
JjWi  the  offender  prays  the  benefit  of  c\trgy,  which  all  fdons  are  cuciiicu  uact  to  hA\c,  utAeU  tbJI 
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CHAPTER    THE    T  WENT  Y-SIXTH. 
Of   CASUAL  DEATH   and  of  DEODANDS. 

OF  capital  ofFcnces  at  common  law  more  immediately 
againft  the  fubjed,  there  are  three  principal  kiisds : 
Fir((,  Such  as  arc  committed  againft  his  life.  S.cc^ndlj, 
Such  as  are  againft  his  goods,  l^birdly.  Such  as  arc  againft 
his  habitation. 

Book  id.  c.  17.  Seif.  I.  Thei-c  is  another  mix*d  kind  of  capital  offences^ 
\krhlch  confifts  in  the  hindrance  of  the  due  procefs  of  public 
jufticc,  which  I  (hall  confi(Wr  in  the  fecond  book,  wherein  I 
{hall  treat  of  the  means  of  bringing  offenders  to  their  due 
puni(hment. 

Bfaa.i.3.c.4.  Se6f.  2.  Offences  againft  the  life  of  a  man  come  under 
the  general  name  of  homicide,  which  in  our  law  fignifies  the 
killing  of  a  man  by  a  man* 

I  Hik47i,47i.  5/6?.  3.  But  before  I  treat  hereof,  it  may  not  be  improper 
to  confidcr  the  killing  of  a  man  merely  per  infortunium^  occa* 
fioned  by  fome  animal  or  thing  without  life,  without*  the 'de- 
fault or  procurement  of  another  man,  as  where  one  is  killed 
by  a  fall  from  a  horfe  or  cart,  ^r,  which,  though  it  be  not 
TuU.  1)5.  properly  homicide,  nor  punifhable  as  a  crime,  yet  is  taken 

•^^"•"^  ?      notice  of  by  the  law,  as  far  as  the  nature  of  the  thing  will 
Coin.  31!  ^  '     bear,  in  order  to  raife  the  greater  abhorrence  of  murder^  and 
1  H^e  34.  419.  the  unhappy  inflrument  or  occafton  of  fuch  death  is  called 
a  deodand,  and  forfeited  to  the  king,  in  order  to  be  difpofed 
of  in  pious  ufcs  by  the  king*s  almoner ;  as  alfo  are  all  fuch 
weapons  whereby  one  man  kills  another. 

S.  P.  c.  IX.  Se^,  4.     It  feems  clearly  fettled,  that  a  horfe,  t^c.  killing 

1  in:t.  58.  31,1  infant  within  the  age  of  difcretion,  are  as  much  forfeited 

i*«u.  12;.  as  if  he  were  of  age  :    But  formerly  it  was  holden.  That  a 

Dair.  c.  97.  horfc  or  cart,  by  a  fall  from  wnich  an  infant  was  flain,  were  not 
J  Kcb.  719,  forfeited,  perhaps  for  this  reafon(i),  becaufe  the  misfortune 
might  rather  feem  owing  to  the  indifcretion  of  the  infant  than 
any  default  in  the  horfe,  &fr.  But  this  diftindion  has  not 
been  allowed  of  late  ;  for  the  law  does  not  ground  the  forfeit- 
ture  on  any  default  in  the  things  forfeited,  iince  it  extetKk  it 
to  things  without  life,  to  which  'tis  plain,  that  no  manner  of 
fault  can  be  imputed. 


So6, 


(i)  The  ftirfcitore  of  dcodinds  originated   in  the  blind  dayi  of  popety  and  fuperftidoa.    The]f 

were  deli^ned  to  purchoXe,  b>  propitir-tory  maflct,  an  expi  jcion  for  the  iouU  of  fuch  as  were  (muImA 

away  by  uncimeiy  dearh.     But  the  prrfumeJ  innocencv  o(  childhood  rendered  fuch  atonemeat  «»* 

ae.mrity.      f  htiefope  n?  deodand  if  due,  where  an  infaut  und<:r  the  age  of  difcretion  ia  ksUcd  bv  a 

fittjr^m  \ny  th:ii^  tbzt  is  not  in  ntDtion,  I  Comta.  '^oc.    But  if  the  indniaient  move  to  the  iieiii»y 

^icherof  an  intMt,  oi  in  iiiult.  It  hlOiicXlzdf  fit  ^EiiM^yk^^  \UdBL  $7*     '      i 

//a/e  422.  " 


Cb.  a6.  Or    CASUAL    DEATH,  &c.  loi 

SeSf.  5.      Alfo  by  the  opinion   of  our  ancient  authors,  S.  p.  c.  10. 
things  fixed  to  a  freehold,  as  the  wheel  of  a  mill,  a  bell  hang-  **"l^;  '^4* 
ing  in  a  ftecple,  l^c.  may  be  deodands,  but  by  the  latter  relb-   ,  Lev.*i%'/°^* 
lucions  they  cannot,  unlofs  they  were  fevered  before  the  acci-  Raym.  97. 
dent  happened.  «  «;%'^'7; 

745.  Sir.  61.   Co.  Lit. 53.183, 

5/^.  6.     However,    as  it  is  agreed  by  all,  a  (hip  In  fait  S.  P.  c.  20,21. 
water,  whether  in   the  open  fca  or   within  the  body  of  a  ^^^^'  '*4»  us- 
county,  from  which  a  man  falls  and  is  drowned,  is  not  for-  Summary'?  3. 
felted,  becaufe  perfons  at  fea  are  continually  cxpofcd  to  fo  i  Hale  4.22. 
many  perils,  that  the  law  imputes  fuch  misfortunes  happening  ^^^'  **°- 
there,  rather  to  them  than  to  the  {hip.     Alfo  it  feems  clear,  aRoU.  J3?' 
chat  when  a  man  riding  on  a  horfe  over  a  river  is  drowntrd  Popham  136. 
through  the  voiience  of  the  dream,  the  horfe  is  not  forfeited, 
becaufe  not  that,  but  the  waters  caufed  his  death  (2)  :  But  it  (2)  Querr  if  it 
is  fatd,  that' a  (hip  by  a  fall  from  which  a  man  is  drowned  in  *;*^  appeared, 
the  frelh  water  fliall  be  forfeited,  but  not  the  merchandize  LVtlirown  him. 
therein,  becaufe  they  no  wjiy  contribute  to  his  death.     And 
by  the  fame  reafon  it  fecms,  that  if  a  man  riding  on  the  (bafts 
of  a  waggon  fall  to  the  ground  and  break  his  neck,  the  horfes 
and  waggon  only  are  forfeited,   and  not  the  loading,  becaufe 
it  no  way  contributed  to  his  death  ^  for  which  caufe,  where  a 
thing  not  in  motion  caufes  a  man's  death,  that  part  thereof 
only  which  is  the  isimediate  caufe  is  forfeited.     As  where  one 
climbing  upon  the  wheel  of  a  cart  while  it  (lands  dill,  falls 
from  it  and  dies  of  the  fall,  the  wheel  only  is  fprfpited :  but  Sayers49. 
if  be  had  been  killed  by  a  bruife  from  one  of  the  wheels  being  F.Cor.  341. 
io  motion,  the  loading  alfo  would  have  been  forfeited,  becaufe 
the  weisht  thereof  made  the  hurt  the  greater ;  and  it  is  a  ge- 
neral rule,  that  wherever  the  thing  which  is  theoccafion  of  a 
man's  death  is  in  motion  at  the  time,  not  only  that  part  thereof 
which  immediately  wounds  hir#,  but  all  things  which  move 
together  with  it,  and  help  to  make  the  wound  more  danger- 
ous, are  forfeited  alloj  for  the  rule  is,  Omnia  quaqtte  movitit  ad  ^'^"^-  *•  3-  c.  5. 
fmricm^junt  deodanda. 

SeSi.  7.  In  all  thefe  cafes,  if  iliC  party  wounded  die  not  of 
his  wound  within  a  year  and  a  day  after  he  received  it,  there  ^^'  l^* 
fliall  be  nothing  forfeited,  for  the  law  does  not  look  on  fuch  a     *    '  *^'*'* 
wound  as  the  caufe  of  a  man's  death,  after  which  he  lives  fo 
long:  But  iftltc  party  die  within  that  time,  the  forfeiture  (hall 
have  relation  to  the  wound  given,  and  cannot  be  faved  by  any  J?;^!,^,  j^\a"* 
^ienation  or  other  a*S  whatfoe^er  in  the  mean  lime.  KriKv!  os. ' 

Se^,  8-  However,  nothing  can  be  forfeited   as  a  dcodanJ,  ^  q^^  ,,q 
nor  feized  as  fuch,   till  it  be  found  by  the  coroner's  inqucft  to  *o.  Lit.  115. 
have  caufed  a  man's  death  \  but  after  fuch   inquifition,  the  ^'*\-  *^;  97- 
fccriff  is  anfwerable  for  the  value  of  it,  and  may  levy  the  fam(?  pX.^^^,^* 

See  ^td.  1. 
-,  <ic  Oific.  Coron\*'>us.     1  H^Xt  M^,  ^a^* 

"  3  on 
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on  the  town  where  it  fcH,  and  therefore  the  inqueft  ought  to 
find  the  value  of  it.     (3) 

(3)  Upon  inquifitions  of  this  kind  the  jury  generally  find  the  value  ot  the  dcodand  to  be  as  fmall 
ms  :)oirible,  and  even  confine  that  value,  according  tu  the  circuxnftanccs  of  the  cafe,  to  the  reiy 
thing  or  part  of  the  ihi!>g  it'>lf  which  caufed  the  dc.<th,  z  Bac.  Abi.  26.  This  pradtice  the  coutt 
of  king*s  bench  have  impliei:Iy  fandtioncd,  by  rcfufing  to  reform  it  on  an  application  in  favour 
of  the  crown  or  ifs  grantee,  Fof.  zo6.  2  Bar.  K.  B.  82.  Nor  can  fuch  an  inquifition  be  taken  by 
thcgTAnd  jury  on  default  of  ihe  coroner.  1  Burr.  19  (and  when  taken  by  the  coroner,  itnoay  be 
moved  and  travcr/cd,  1  B;;ir.  20.  2  H:*le4i6.)  bc^aufc  it  is  tranladled  in  (ecret,  uktaex  parre^ 
and  int>rnded  as  the  pI.icrorm  of  an  odious  fu^'er^itiuus  claim,  4  Inft*  196*  re]^)ugiunt  to  tht 
piinciplcs  of  found  rtilon  and  true  policy.     Fofter  266. 
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7  Hale  41 1. 
Crom.  70,  31. 
Sum.  28. 
Palt.  c.  92* 
3  Inft.  54. 


3  Mod.  xoo. 


plow.  261. 
Comb;  a,  3. 


HOMICIDE  properly  fo  called,  is  cither  againft  a  man's 
own  life,  or  that  of  another. — In  treating  of  homicide 
againft  a  man's  own  life,  I  (bail  confider:  Firft,  in  what 
cafes  a  man  fhall  be  faid  to  be  a  feJo  dc  Ji,  Secondly,  what 
he  fhall  forfeit  for  this  offence. 

■  Sffl,  I.  As  to  the  firft  point,  I  (hall  take  it  for  granted. 
That  in  this  as  well  as  in  all  other  felonies,  the  offender  ought 
to  be  of  the  age  of  difcrction,  and  compos  mentis ;  and  therefore, 
that  aninfiint  killing  himfelf  under  the  age  of  difcretion,  or  a 
lunatick  during  his  lunacy,  cannot  be*a  felo  de  fe. 

SfSi,  2.  But  here  I  cannot  but  take  notice  of  a  Orange  no- 
tion, which  has  unaccountably  prevailed  of  late.  That  every 
one  who  kills  himfelf,  muft  be  non  compos  of  courfe;  for  it  is 
faid  to  be  Impoflible,  that  a  man  in  his  fenfes  ihould  do  a  thing 
fo  contrary  to  ixature  and  all  fc^k  and  reafon. 

Se^.  3.  If  this  argument  be  good,  felf-murder  can  be  no 
crime,  for  a  madman  can  be  guilty  of  none:  But  it  is  won- 
derful that  the  repugnancy  to  nature  and  reafon,  which  is  the 
higheft  aggravation  of  this  offence,  (hould  be  thought  to  make 
it  impoffible  to  be  any  crime  at  all,  which  cannot  but  be  the 
neceflary  confcquence  of  this  pofition,  that  none  but  a  madman 
can  be  guilty  of  it.  May  it  not  with  as  inucii  reafon  be  ar- 
gued, that  the  murder  of  a  child  or  of  a  parent  is  againft  na- 
ture and  reafon,  and  confequently  that  no  man  in  his  fenfes 
can  commit  it  ?  But  has  a  man  therefore  no  ufe  of  his  rea- 
fon, bccaufe  he  adts  againft  right  reafon  ?  Why  may  not  the 
paiTions  of  grief  and  difcontent  tempt  a  man  knowingly  to 
a£l  againft  the  principles  of  nature  and  reafon  In  this  cafe,  as 
thofe  of  love,  hatred  and  revenge,  and  fuch  like,  arc  too  well 
known  to  do  in  others? 

t?/v7.  4.  Flowcver  our  I»^ws  havo  always  had  fuch  an  ab- 
/if>rn  nee  of  thl*^  crime,  ihat  v^ei  ou\v  V\Q  \v\\o VvWs  WwwfcU  with 
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t  deliberate  aAd  diretfl  purpofe  of  (o  doing,  but  alfo  in  feme  Da  t.  c  1^4, 

cafes  he  who.malicioufly  attempts  to  kill  another,  and  in  pur-  b.^c«^*. -^!'  ,. 

fuancc  of  fuch  attempt  unwillingly  kills  himfclf,  fnall  be  ad-  3  Inft.  p.  5!^,  , 

judged  in  thceyc  of  the  law  a  fe/o  dcfe.    For  whercver.dcath 

is  caufed  by  an  aft  done  with  a  murdrous  intent,  it  makes  the 

offender  a  murderer ;  'and  therefore  if  A.  difcharge  a  gun  at 

B^viqth  an  intent  to.kill  him,  and  the  gun  breaks  and  k»lU  A.  ' 

or  if  A.  ftrikc  B.  to  the  ground,  and  then  haftily  falling  upon 

bim  wound  himfclf  with  a  knife  which  B«  happens  to  have  in 

his  hand  and  die,  in  both  thcfc  cafes  A.  is  felo  de  fe^  for  he  is 

the  only  agent.  ... 

5^if7.  5.  But  irB.  being  fo  aflaultcd  had  been  driven  to  the  Stiun.  16. 
wall,  and  holdcn  up  a  pitch-fork  or  knife,  (landing  in  his  de-  Puit.  ^o.*^* 
fence,  and  A.  had  haftily  run  upon  the  fame  and  been  flain,  Crom.  a8. 
B.  (hould  be  adjudged  to  kill  him  in  his  own  defence.     And  ^??'*'^'^: 
for  the  fame  reafon  perhaps  in  the  cafe  above,  if  B.  after  he  ^^^j.upJnVh^s 
had  fallen  to  the  ground,  had  holdcn  up  a  knife  or  iword  in  his  ^^»re  j  which  be 
defence,  and  A.  had  fallen  thereon  and  been  flain,  B.  (hould  ^\"|^"^'p^^\^j 
be  adjudged  to  kill  hxmfe  defendcndo  ;  for  here  B,  exerts  his  b;)th  by  Dai  ton 
ftrength   in  his  own  defence,  and  by  fo  doing  occafions  the  and  Cokc,  and , 
mortal  wound  received  by  A.  S;erhr'iae 

Sea.  6.     He  who  kills  another  upon  his  defire  or  com-  P^'^i"^'>f^"ni»'n. 
mand,  is  in  the  judgment  of  the  law  as  much  a  murderer,   as 
if  he  had  done  it  merely  of  his  own  head,  and  the  perfon  kil- 
led is  not  looked  upon  as  z  felo  de  fe^  inafmuch  as  his  aflcnt 
was  merely  void,  as  being  againft  the  laws  of  God  and  man  ;       .        .        t 
But  where  two  pcrfons  agree  to  die  together,  and  one  of  them     *^*  ^*  ^  • 
at  the  perfuaflon  of  the  other  buys  ratfbanc,  and  mixes  it  in  a 
potion,  and  both  drink  of  it,  and  he  who  bought  and  made 
the  potion,    furvives  by  ufing  proper  remedies,   and  the  other 
Jics,  perhaps  u  is  the  better  opinion,  that  he  who  dies  ihall 
be  adjudged  a  fek  de  je^  beca|^fe  all  that  happened  was  orii:i-      '^'^  754- 
ally  owing  to  his  own  wicked   purpofe,  and  the  other  only 
put  it  in  his  power  to  execute  it  \\\  that  particular  manner. 

5^J7.    7.      As  to  the  fecond  point,  vi2»,   Wiiat  fuch  an  of-  s.P. C.  18? 
fender  (hall  forfeit,  it  feems  clear  that  he  (hall  forfeit  nil  chat-   189,  262,  263.- 
tels,   real  or  perfonal,    which  he  hath  in  his  own  ri|:ht,  and  piJ^^*i|*^  ^JJ' 
alio  all  fuch  chattels  real  whereof  he  is  poirelVed  either  jointly  Sum.  29, 
with  his  wife,  or  in  her  ri^ht ;    and  alfo  all  bonds  and  other  c:rom.  31,        » 
perfonal  things  in  action  belonging  folely  to  himfclf;   and  alfo  ^*h\*,,V* 
all  perfonal  things  in  action,   and  as  iome  fay,  entire  chattcts  8i<:.  4..  24." 
in  po(re(Son,   to  which  he  was  entitled  jointly  with  another,  ^'y'"^  J; 
on  any  account  except  that  oS  merchandize  ;    but  it  is  faid,  aOi^Y^V/  "'^^* 
that  he  (hall  forfeit  a  moiety  o:ily  of  fuch  joint  chattels  as  may  4.  CL-mm.  190. 
be  fevered,  and  nothing  at  all  of  what  he  was  poflTeficd  of  as  '95« 
executor  or  adminiilrator. 

S$a.  8.     However  the  blood  of  a //&  defe\^  not  corrupted,  i  Hjie^n- 
■or  bis  lands  of  inheritajjce  /or/c/tec/,  Jior  his  wife  barred  ol^^^'*^'^''*^>^^^ 
W  dower, 

^4^  Sia.<^. 
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5  Co.  no.  Seff.  9.     Alfo  no  part  of  the  perfonal  efta^e  is  vefted  in  the 

3lnft.  54.  king,  before  the  felf-murder  is  found  by  Tome' inquifition  $ 

f  Ha^ictn!**  and  confequently  the  forfeiture  thereof  is  faved  by  a  pardon  of 
I  Sid.  150, 162.  the  offence  before  fuch  finding. 

%  Mod.  53* 

3  Mod,  loo.  241, 142.  Con.  i.  Lev.  8,     i  Keb.  67,  68.    4  Comm.  190* 

Plow.  260-  Se^^   ,Q^     But  if  there  be  no  fuch  pardon,  the  whole  U 

^"co.*Vo.  forfeited  immediately  after  fuch  inquifition,  from  the  time  fuch 

1  Hale  412.  mortal  wound  was  given,  and  all  intermediate  alienations  are 

4  Com.  X90.  avoided* 

Sum.  29.  5^^.   II.     And  fiich  inquifitions  ought  to  be  by  the  coro* 

47^Ed*  t!*?^  "^^  ^''P^^  vifum  corporis^  if  the  body  can  be  ft>and  ;  and  an  in- 
SeeB.  2.  c.  9.    quifition  fo  taken,  as  fome  fay,  cannot  be  traverfed. 

f.  52.     X  Hale 

41410417.     Far.  16.    Silk.  r90»  377.    Carth.  72.    Skin.  45.    Stamf.  183.     3  Mod.  8o»  23^* 

s  Mod.  82.  2  Keb.  859.  i  Vcat.  181,182.  2  Vent.  38.  2  Jones  198.  2Hile59.  Lcy*  8.  Sid.  x 50. 

3lnft.  55.^  Sesi,  12.     B.ut  if  the  body  cantiot  be  found,   (o  that  the 

2  Lev.*x4f.  coroner,  who  has  authority  only  fuper  vifum  corporis^  cannot 
]  Hale  4x4.  proceed,  the  inquiry  may  be  by  juflices  of  peace,  ^o  by 
Cmh.73.  ^heir  commiflion  have  a  general  power  to  inquire  of  all  fclo- 
jFttcm,4zo.  "*^s  >  ^^  ^^  ^^^  king's  bench,  if  the  felony  were  committed 
I  Roll.  217.  in  the  county  where  the  faid  court  Ats;  and  fuch  inquifitions 
I  Sid.  101, 144.  j^,.g  traverfabJe  by  the  executor,  ^c. 

8aik.  377.  S^^.   1 3.     Alfo  all  Inquifitions  of  this  offence  being  in  the 

t  Modi  82'         rizturc  of  indi£lments,  ought  particularly  and  certainly  to  fct 

forth  the  circumftances  of  the  fad;  as  the  particular  manner 

of  the  wound,  and  that  it  was  mortal,  &c.  and  in  the  con- 

clufton  add,  that  the  party  in  fuch  manner  murdered  himfclf. 

-fttev.  140,152.       SfSI.   14.     Therefore  if  either  the  premifTes  be  infufficientt 
SWod.  100.        35  if  jj  be  found  that  the  party  flung  himfelf  into  the  watcr^ 
Vide  Saik.  377.  ^  fi^  fe'tpfum  emergitj  which  is  nonfenfe,   bccaufe  emerge  fig- 
nines  only  to  rife  out  of  the  water :   or  if  there  be  wanting 
the  proper  conclufion,  fcf  Jtc  feipfum  murdravit^  the  inquifition 
is  not  good. 

1  Sid.  125, 259.       Self.  1 5.     Yet  if  it  be  full  in  fubftance,  the  coroner  may  be 

3  Mod.  161.       ferved  with  a  rule  to  amend  a  defedl  in  form. 

I  K.eb.  907. 

Fitzg.  6.     Sect  Saund.  273.  forproccfs  from  the  Crown*OfHce  on  fuch  an  inqutfition  againft  a 

ithtoi  of  a  ftJo  dc  I'e. 
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Of  JUSTIFIABLE    HOMICIDE. 

XT  O  Ml  CI  D  E  againft  the  life  of  another  either  amounts 
I  X  ^^  felony,  or  (Mos  not.     '['hnt  which  amounts  not  to 
fciony  is  either  jufliiiabic,  and  cauies  no  forfeiture  at  all,  or  ex- 
cufah!/'    a?)d  caufes  the  fovlewxiv^  ot  i\\^  v^'f^V^  ^,^^oAs» 
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And  firft  of  juftifiable  homicide ;  concerning  which  I  (ball 
premife  thefe  general  rules. 

St^.  I.     tirft.  It  muft  be  owing  to  fome  unavoidable  ne-  vid.  fea.22. 
ceflity,  to  which  the  perfon  who  kills  another  muft  be  redu- 
ced without  any  manner  of  fault  in  himfelf. 

&^.  2*     Secondly,  There  muft  be  no  malice  coloured  un-  2  Roll.  120. 
der  pretence  of  neceffity  j  for  wherever  a  perfon  who  kills  ^^y-  *|* 
another,  a^  in  truth  upon  malice,  and  takes  occafion,  from  Brta.K^.  «.4. 
the  appearance  of  necefTity,  to  execute  his  own  private  re-  21  £dw.  i.  dt 
venge,  he  is  guilty  of  murder.  ****• '"  '*'*""• 

&/7.  3.     Thirdly,  According  to  the  opinion  of  the  old 
books  (ff),  which  in  this  refpeA  feem  to  be  contradicted  by  {a)  2%  A/r.  55. 
odicrs  more  modern  (^),  it  feems,  that  one  may  fet  forth  a  *^u^^^'' 
fid,  amounting  to  juftifiable  homicide,  in  a  fpecial  plea  to  Dale.  150.  ' 
an  indictment  or  appeal  of  murder ;  and  that  the  fame  being  B.  App.  5,  X29« 
found  true^  he  (hall  be  difmifled,  without  being  arraigned,  or  g  *  ^'*^'  ^^'  *^' 
enforced  to  plead  Not  guilty.     And  indeed  it  feems  extreme-  fl)  ^  h.  6. 
lyhard,  that  a  iheriiF  or  judge  who  condemn  or  execute  a  n-  5^* 
criminal,  i^c.  ihould  be  forced,  on  a  frivolous  profecution,  f'l^^^-*,"** 
to  hold  up  their  hands  at  the  bar  for  it,  isfc.     But  it  is  agreed,  Co.  Liu  2S3. 
tbt  DO  one  can  plead  a  hO.  amounting  to  homicideyi  defen-  ^^J?\^^\ 
Jwkj  or  by  mifadventure,  but  that  in  fuch  a  cafe  the  defen-  '      ^^^ 
dant  muft  plead  Not  guilty,  and  give  the  fpecial  matter  in  evi- 
dence :  And  it  is  alfo  agreed,  that  where  a  fpecial  hStj  amount- 
ing to  juftifiable  homicide,  is  found  by  the  jury,  the  party  is 
to  be  difmiiled,  without  being  obliged  to  purchafe  any  par* 
don,  bfc^ 

Juftifiable  homicide  is  either  of  a  public  or  private  nature. 
That  of  a  public  nature,  is  Cuch  as  is  occafioned  by  the  due 
txecutioQ  or  advancement  of  public  juftice.— That  of  a  pri- 
vate nature  is  fuch  as  happens  in  the  juft  defence  of  a  man*s 
pcrioD,  houfe,  or  goods. 

And  firft,  I  (hall  confider  juftifiable  homicide  in  the  due 
execution  of  public  juftice.  As  to  which  the  following  rules 
mufl  be  obferved. 

&5. 4.  Firft,  The  judgment,  by  virtue  whereof  any  per-  Dalt.  c.  9\ 
ion  is  put  to  death,  muft  be  given  by  one  who  has  jurifdic-  >  Hale  497. 
tion  in  the  caufc  J  for  otherwife  both  judge  and  officer  may  !°?*'^V'- 

guilty  of  felony.  Sum.  35. 

Sen.  5.     And   therefore,  if  the  court  of  common  pleas  4Comrr.  178." 
give  judgment  on  an  appeal  of  death,  or  juftices  of  peace   i  Haie497.50o. 
on  an  indidment  of  treafon,  and  award  execution,    which  ^  Rep.  Ve. 
^  executed,  both  the  judges  who  give,  and  the  officers  who  Cro.  Car.  98. 
txccute  the  fentence,  are  guilty  of  felony,    becaufe   thcfe  ^^''  353- 
courts  having  no  more  jurifdidion  over  thefe  crimes  thaa 
»fre  private  peiTons,  their  proceedings  thereon  are  merely 
Vu4  and  without  an/  foundation* 

Sea,  6, 
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Sum.  35.  SeSf.  6.     But  if  the  juftices  of  peace,  on  sin  indictment  of 

I  Halcwi.        trefpafs,  arraign  a  man  of  felony,  and  condemn  him,  and  he 

be  executed,  the  juftices  only  are  guilty  of  felony,  and  not 

the  officers  who*  execute  their  fentence  ;    for  the  juftices  had 

•  a  jurifdidlion  over  the  offence,  and  their  proceedings  were 

irregular  and  erroneous  only,  but  not  void. 

Co.  Lit.  laS^  Se£l.  7.  Secondly,  The  judgment  muft  be  executed  by 
?  P  r  V,  ,0^    ^l^e  lawful  officer, 

iHaic4s)7»  SeSi.  8.      Indeed  it  was  formerly  holden,    that  any  one 

plow.' -1)6!^'       might  as  lawfully  kill  a  perfon  attainted  of  treafon  or  felony, 

3lnihi3i.         as  a  wolf  or  other  wild  beaft ;    and  anciently  a  perfon  con-> 

demned  in  an  appeal  of  death,  was  delivered  to  the  relations 

of  thq  dcccafed,  in  order  to  be  executed  by  them. 

»7  AfT.  41,  Sell,    9.     But    at    this   day,    as   it   feems  agreed,   if  the 

B^A^  ^V  j"^S^»  who  gives  the  fentence  of  death,  and,  a  fortiori^  if  any 

C*>y.  67,  J97.  private  perfon  execute  the  fame,  or  if  the  proper  officer  him- 

Co.  Lit.  u8.  ielf  do  it  without  a  lawful  command,  they  are  guilty  of  felony. 

Pnlt.  c.  98,  /  o         y  ^ 

Sum*  35. 

35  H.  6. 5S.  S^^*  I0»  Thirdly,  The  execution  muft  be  purfuant  of,  and 

1  H1U454, 501.  warranted  by  the  judgment,  otherwife  it  is  without  authority  i 
s  p^ci  ?'-.  ^"^  confequcntly  if  a  fhcriff  behead  a  man  where  it  is  no  part 
3um.  36, 2^72.     of  the  fentence  to  cut  off  the  head,  he  is  guilty  of  felony  ( i ). 

See  B.  2.  c.  51. 

finch.  31.     3  Init.  51.  211.    a  Hale  411.    4St.Tr.  1^9.     Foller  268, 

(1)  That  13,  if  the  officer  varieth  from  the  judgment,  of  his  own  head  and  without  warrantor 
fhe  colour  of  authority,  bot  not  if  he  is  authorifej  by  cuftom  or  by  warrant  trom  the  crown.  For 
although  the  king  cannf>t  by  his  prerogative  vary  the  execution  fy  as  to  aggravate  the  puniihmcjit 
beyond  the  intention  of  the  law  j  yet  it  doth  not  follow  that  he,  who  may  remit  part  of  thejudg* 
xnent  or  wholU  pardon  t]ie  oiVender  canpot  mitigate  hi^  pi4niihn\ent  with  regard  to  the  pain  or  la- 
famy  of  it.     FoJlci  ^67. 

And  now  we  are  come  to  juftifiable  homicide  in  the  duo 
advancement  of  public  juftice,  which  I  (hall  confider, — Firft, 
in  relation  to  criminal, — SeconJly,  in  relation  to  civil  caufes. 

laAir.  ;;<;.  Sccl,    II,     And   Firft,   Homicide   in  the  advancement  of 

B.Cor.  s-,A9.  public  juftice  in  criminal  caufes  may  be  juftificd  in  fcveral 

-  iniK  7-iV  cafes  ;  as,  firft,  if  a  perfon,  having  actually  committed  a  fc- 

Dair.  c  98.  ^>ny,   will  not  fufter  himfelf  to  be  arretted,   but  ftand  on  hii 

liuni.  ',6.  Qvvn  defence,  or  fly,  fo  that  he  cannot  pofTibly  be  apprehend- 

F^Cor.^rc2,  ^^  ^^^^'^  ^y  ^hofc  who  purfue  him,  whether  private  pcrfons  or 

258,  a(>i.  public  officers,   with  or  without  a  warrant  from  a  magiftrate^ 

I  Ha!v4j;9.  i^j,  ^^y  Ij^  lawfully  (lain  by  them. 

Folter  271.  •'  '  ^ 

Vunni  fi  aiiirr  tc*i  tsttt  /""^^''y  <cchUn  [-cnaUtunt.     iyrcrrb,  dfjt/re  Cc.'h^* 

Scr^Mthorines         ^^^7.  ij.     Secondly,  If  an  innocent  perfon  be  indicted  oC 
F.^c^r?»-o'         ^  felony,  where,  in  truth  no  felony  was  committed,  and  wiH- 
■;6i.         '         not  fuft'cr  himfelf  to  he  arretted  by  the  officer  who  has  a  war- 
rant for  that  purpofe,  he  may  lawfully  be  killed  by  him,  if  h^ 
cannot  otherwife  be  taken  •,    for  there  is  a  charge  againft  KimM 
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Sc^.  13.     Thirdly,  If  a  criminal,  endeavouring  to  brealc    1  HaU- 481,494. 
the  gaol,  aflaulc  his  gaoler,  he  may  be  lawfully  killed  by  him  ^^^  *^^' 
in  the  aftray. 

Se^.  14.     Fourthly,  If  thofc  who  arc  engaged  in  a  riot,  Crom.  30.  15s* 
or  a  forcible  entry,  or   detainer,  ftand  in  their  defence,   and  suun".  ]\', 
continue  the  force  in  oppofition  to  the  command  of  a  juftice  2  inft.  (;i.' 
of  peace,  &c.   or  refill  fuch  juftice  endeavouring  to  arreft  ^"P*^*  *='• 
them,  the  killing  of  them  may  be  juftified  ;  and  fo  perhaps 
may  the  killing  of  dangerous  rioters  by  any  private  perfons, 
who  cannot  otherwife  fupprefs  them,  or  defend   thcmfclvcs 
from  them,  inafmuch  as  every  private  perfon  feems  to  be  au- 
thorifed  by  the  law  to  arm  himfelf  for  the  purpofes  aforefaid. 

Th^rtfbre  a  ftraager  vrbo  inUrpofes  to  part  the  combatanr?  in  an  affray^  giving  notice  to  fhcm  of 
•oat  intention,  and  they  affault  himj  if  in  the  ftruggle  he  flioulJ  chance  to  kill,  this  would 
he  juflitiable  homicide  ;  for  it  is  every  man's  duty  to  intcrpofe  f»>r  the  prcfervation  of  the  public 
pcdce,  and  for  the  preveotioA  of  mifchief.  Forter  zjz.  Vide  alfo  the  Rio:  A^,  x  Geo.  i. 
c.  5. 

Secl.   15.     Fifthly,  If  trefpaflcrs  in  a  foreft,  chace,  park,  s.  p.  c.  13. 
or  warren,  or  any  inclofcd  ground  wherein  deer  are  kept,  ^vcrr^6'.* 
will  not  render  themfelves  to  the  keepets  upon  an  hue  and  i'Haie'49i. 
cry  made  to  ftaod.  to  the  king's  peace,  but  fly  from,  or  defend  9  St.  Tr,  315. 
themfelves  againfl:  them,  they  may  be  flain  by  force  of  the 
ftatute  de  maUfa^oribui  in  parcisy   21  Ed.  1,  ft.  2.    and  3  and 
4  Will.  &  Mary,  c.  10. 

Seff.  16.     Sixthly,   If  cither  of  the  parties  fighting  in  a  Dait.  c.  9S. 
combat  allowed  by  law,  for  the  trial  of  fome  fpecial  cafes,  **'^*'  9- 
be  flkin,  he  who  kills  him  is  juftified,  and  the  death  of  the  L^nV  "iu 
other  is  imputed   to  the  juft  judgment  of  God,   who  is  pre- 
fumed  to  give  the  vidlory  tj  him  who  fights  in  maintenance 
of  the  truth. 

BUT  in  all  thefe  cafes  there  mul  be  an  anpircnt  necr/Tity  on  the  officer's  fiJf,  t>tat  the  party 
c-vjI)  not  be  arreilcd  or  apprehen«u:d,  toe  riot  couid  not  be  I'lppiclfed,  the  prifonris  c>uld  not  be 
Vf^t  in  ho]J,  the  deer  itralcrs  could  not  but  clc.ijv:,  unl'jii  Ui.ii  l.>m*KiJc  were  comiiiiucd  :  other* 
Wile  without  I'uch  abfolute  neccility  it  ii  not  juiii.LLU',  4  Coni:n.    iSo. 

SeSf,  17.   Secondly,    Homicide  in  the  advancement  of  juf-  i  Roll,  i^, 
ticcin  civil  caufes,  may  alfo  be  juftified  in  fome  cafes. — As  ^  ••^'^'^;3. 
where  a  ftieriffi  &c.  attempting  to  make  a  lawful  arreft  in  a  -  ji!ii.\7i. 
civil  aftion,  or  to  retake  one  who  has  been  arretted  and  made  Crwrn.  -4. 
kiscfcape,   is  refitted  by  the  party,  and  unavoidably  kills  him  ^'!^  ''^^' 
in  the  affray.  4^^^m:n:  ,80. 

^tt\,  1 8.     And  in  fuch  cafe  the  officer  is  not  bound  to  ^-n^.  37. 
give  back,   but  may  ftand  his  ground  and  attack  the  partv.       \  '  ''^  ^^i* 

'  '  °  *  •  S  :..i.gC499^ 

t  S;.  Tr.  195. 

5^/?.  19,     But  no  private  perfon  of  his  own  authority  can  c.om.  30. 
wrcj  a  mau  for  a  civil  matter,  as  he  maj  iox  Kiuiiv,  fee. 


/ 
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Sum.  37»  SeSI.  20.  Neither  can  the  flicrifF  hi mfclf  lawfully  kill  thofc 

i»oft^*i6f'*        ^^^  barely  fly  from  the  execution  of  any  civil  procefs. 

Foftcr  »7i. 

Paff.  L.  of  N.  AND  now  I  am  to  confidcr  juftifiable  homicide  of  a 
455.  private  nature,  in  the  juft  defence  of  a  man's  perfon,  houfe^ 

or  goods.  In  treating  whereof  I  ihall  fhew,  Firft^  in  what 
cafes  the  killing  of  a  wrong-doer  may  be  jufiified  by  reafon 
of  fuch  defence.  Secondly,  where  the  killing  of  an  innocent 
p^rfon  may  be  fo  juftified. 

«4H.  8.  c.  5.         SeSi.  2X.     And  firft  the  killing  of  a  wrong-doer,  in  the 

^**'*  ^86^*  making  of  fuch  defence,  may  be  juftified  in  many  cafes:    As 

4*7*493, 494»  where  a  man  kills  one  who  aflaults  him  in  the  highway  to  rob 

Sum.  3&-  or  murder  him  ^  or  the  owner  of  a  houfe,  or  any  of  his  fer- 

S.  P.  c.  14.  vants,  or  lodgers,  &c,  kill  one  who  attempts  to  b«rn  it,  or 

loa.  ^  '°^*  to  commit  in  it  murder,  robbery*  01  other  felony  {a)  j  or  a  wo- 

F.  Cor.  179,  nian  kills  one  who  attempts  to  raviihher ;( i )  or  a  fervant  com- 

i9^i94»«6i,  -^g  fuddenly  and  finding  his  matter  robbed  and  flain,  falls 

c!^Cw.  544*  upon  the  murderer  immediately  and  kills  him }  for  he  docs 

t6  AfT.  23.  it  in  the  height  of  'his  furprize,  and  under  juft  apprehenfions 

Kci"!  i«8  129.  ^f  '^*  ^^^^  attempt  upon  himfelf : — But  in  other  circumftan- 

Fof«2.7i,  %iy  ces  he  could  not  have  juftified  the  killing  of  futh  an  one,  but 

9  Ann.  c.  16.  ought  to  havc  apprehended  him,  ice, 

(#)Vicic  (ca.25.         **  **^ 

(1)  The  injury  intended  cm  nerer  be  repaired  orforiotfeen;  and  D»titre  to  reader  the  lex  ami* 
able  bath  Implanird  in  the  female  heart  a  quick  fenfe  of  honour*  the  pride  of  virtue  which  kiadlcdi 
^nd  inftaineth  at  every  fuch  inftanctof  brutal  luft.  Fof.  27^.  Bac.  £1.  34.  Prtn.  P.  L.  2XZ.-*So 
too,  the  feelings  <ii  a  parent  or  a  hufband  which  involuntarily  actuate  them  at  the  moment  to  kill 
the  forcible  raviiher  of  a  wife  or  a  daughter's  virtue,  are  juftifiable.  i  Hale  488.  And  no  donbt 
the  ^rcibly  attempting  a  crime  of  a  ftiii  moie  detettable  nature  may  be  equally  re^fttd  by  the  death 
^  the  unnatural  aggif  0br.    4  Comm.  1 8 x* 

Croro.  27.  ScSf,  22.     Neither  fhall  a  man  in  any  cafe  juftify  the  kill* 

i^Haie^Aoc,  '"S  another  by  a  pretence  of  neceffity,  unlefs  he  were  himfelf 
440,  44.1.         wholly  without  fault  in  bringing  that  neccflity  upon  himfelf  j 

for  if  a  man,  in  defence  of  an  injury  done  by  himfelf,  kill  any 
.  pcrfon  whatfoever,   he  is  guilty  of  manflaughter  at  leaft  ;   as 

where  divers  rioters  wrongfully  detain  a  houfe  by  force,  and 

kill   thofe  who  attack  it  from   without,  and  endeayour  to 

burn  it. 

Sum.  40, 57^  S^^*  ^3*  Neither  can  a  man  juftify  the  killing  another 
c.  Car.  5^8.  in  defence  of  his  houfe  or  goods,  or  even  of  his  perfon,  from 
^«''/'c^*        a   bare  private  trcfpafs  •,  and  therefore  he  that  kills  another, 

I  Hale  4S5,  •  1    •      •  •  f  1  •       ,         r  .      . 

486,488.  who  Claiming  a  title  to  his  houfe,  attempts  to  enter  it  by 

Foftcr  273*  force,  and  fhoots  at  it,  or  that  breaks  open  his  windows  in 
order  to  arreft  him,  or  that  perfifts  in  breaking  his  hedges  af- 
ter he  is  forbidden,  h  guilty  of  manflaughter  j  and  he  who 
in  his  own  defence  kills  another  that  afl'aults  him  in  his  houfe 
in  the  day-time,  and  plainly  appears  to  intend  to  beat  him 
OD\y,   IS  guilty  of  hom'\c\i.\c  jc  dejemUndo,  (ox  which  he  for- 
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feits  his  goods,   but  is  pardoned  of  courfe ;  yet  it  fcems  that  P^^t.  119* 
a  private  perfon,  and,  a  firtioriy  an  officer  of  jufticc,  who  crom.^3. 
happens  unavoidably  to  kill  another  in  endeavouring  to  de-  3  inii.  13s. 
lend   himfelf  from,  or  fupprefs  dangerous  rioters,  may  juf-  J'»P^-  »**• 
tify  the  £ad,  inafmuch  as  he  only  does  his  duty  in  aid  of  the 
public  juftice. 

5r^«  24.     And  I  can  fee  no  reafon  why  a  perfon,  who 
without  provocation  is  aiTaulted  by   another  in   any   place 
whatfoever,   in  fuch  a  manner  as  plainly  (hews  an  intent  to  3enaiow  47% 
murder  him,  as  by  difcharging  a  piftoi,  or  pufliing  at  him  j,^"***"*!* 
with  a  drawn  fword,  &c.  may  not  juftify  killing  fuch  an  af-  ,  hLc4s/,441 
iailant)  as  much  as  if  he  had  attempted  to  rob  him  :    For  is  Fufter  274. 
not  he,  who  attempts  to  murder  me,  more  injurious  than  he 
who  barely  attempts  to  rob  me  ?    and  can  it  be  more  juftifi- 
able  to  fight  for  my  goods,  than  for  my  life  ?    And  is  it  not 
only  highly  agreeable  to  reafon,  that  a  man  in  fuch  circum- 
'fiances  may  lawfully  kill  another,  but  it  feems  aifo  to  be  Croffl.i7>%$. 
confirmed  by  the   general  tenor  of  oiir  law-books,  which  s*|^c.'i^^ 
(peaking  of  homicide  y^  defendefid$^  fuppofe  it  done  in  fome  3  ink  57/ 
quarrel  or  affray  j  from  whence  it  feems  reafonable  to  con-  vide  f  Cnr» 
elude,  that  where  the  law  judges  a  man  guilty  oi  homicide  Bacon  33'.*  ^* 
fe  dffendendo^  there  muft  be  fome  precedent  quarrel  in  which 
both  parties  always  are,  or  at  leaft  may  juftly  be  fuppofed  to 
have  been,  in  fome  fault,  fo  that  the  neceffity,  to  which  a 
man  is  at  length  reduced  to  kill  another^,   is  in  fome  meafure 
prefumed  to  have  been  owing  to  himfelf:    For  it  cannot  be 
imagined,  that  the  law,  which  is  founded  on  the  higheft  rea« 
fon,  will  adjudge  a  man  to  forfeit  all  his  goods,   and  put  him 
to  the  neceffity  of  purchafing  his  pardon,   without  fome  ap» 
pearance  of  a  fault.     And  though  it  may  be  faid,  that  there 
is  none  in  chance-medley,  and  yet  that  the  party's  goods  are 
alfo  forfeited   by  that,  I    anfwer,  that  chance*medlcy  may 
be  intended  to  proceed  from  fome  negligence,  or  at  leaft 
want  of  fufficient  caution  in  the  party,   who  is  fo  unfortunate 
as  to  commit  it,  fo  that  he  doth  not  feem  to  be  altogether 
^uldefs.     Befides,  one  of  the  reafons  given  in  our  law-books  S.  P.  C.  i  f:. 
for  which   homicide  fe  defendindo  forfeits   goods,  is  bccaufe  5*i^*  ^*  ^/' 
tbereby  a  true  man  is  killed ;  but  it  feems  abiurd,  that  he 
who  apparently  attempts  to  murder  another,  which  is  the 
mod  heinous  of  all  felonies,  (hould   be  cftecmed  fuch,  when 
^ofe  who  attempt  other  felonies,  which  feem  to  be  much  lefs 
cnminal,  are  allowed  to  be  killed  as  downright  villains,  not 
dcferving  the  protection  or  regard  of  the  law. 

&5.  25.  However,  perhaps  In  all  thefc  cafes,  there  ought  N.  BenJi.47. 
to  be  a  diftinSion  between  an  aflault  in  the*  highway  and  an  0^1^*0 '^'^8.*^* 
^      afliult  in  a  town.     For  in  the  firft  cafe  it  is  faid,  that  the  per-  Sum.  42!  ' 
fonafl'aulted  may  juftify  killing  the  other  without  giving  back  Foftcr  273- 
^ill;  but  that  in  izi^  fccond  cafe,  he  ought  to  retreat  as  far 
^^^tciti  without  jippdrcncJ/hnzdrding  his  hfcj  in  refpcft  of  the 
prol»bni€/  ofgcttinr  admaacc.      f  And  by  24  Hen.  8.  c.  5.  \t 

is 
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PuflF.  1.2.  c.  5.  is  recited,  **  Forafmuch  as  it  hath  been  in  queftion  and  am- 
^H^i  '  8^  biguity,  that  if  any  evil  difpofcd  perfon  or  perfons  do  at- 
1  Ana' 4i«'  tempt  felonioufly  to  rob  or  murder  any  perfon  or  peifons  in 
Kcly.  51.  or  nigh  any  common  high-way,  cartway,  horfeway,  or  foot- 

^^Aff^  *"  way,  or  in  their  manfions,  meffuagcs,  or  dwelling-places; 
or  that  felonioufly  do  attempt  to  break  open  any  dwelling 
houfe  in  the  night-time,  (hould  happen,  in  the  profccution 
of  fuch  felonious  intent,  to  be  ilain  by  him  or  them  whom  the 
faid  evil  doers  (hould  fo  attempt  to  rob  or  murder,  or  by  any 
perfon  or  perfons  being  in  their  dwelling  houfe,  which  the 
fame  evil  doers  (hould  fo  attempt  burgarily  to  break  by  night, 
if  the  faid  perfon  fo  happening  in  fuch  cafes  to  flay  the  of- 
fender fo  attempting  to  commit  murder  or  burglary,  (hould 
forfeit  or  lofc  his  goods  or  chatties  for  the  fame,  as  any  other 
perfon  (hould  do  that  by  chance  medley  (hould  happen  to  kill 
another  in  his  or  their  defence."  For  the  declaration  of  which 
ambiguity  and  doubt,  it  is  enadicd,  "  That  whoever  (hall  be 
**  indidcd  or  appealed  of  or  for  the  death  of  fuch  evil  difpofed 
**  perfon  or  perfons  attempting  to  murder,  rob,  or  burgarily  to 
<^  break  manfion  houfes  as  aforefaid,  (hall  not  forfeit  any  lands, 
*'  tenements,  goods  or  chatties,  but  (hall  be  thereof,  and  for 
"  the  fame  fully  acquitted  and  difcharged."  (i) 

(i)  Not  only  the  maftcr  of  a  houfe,  but  a  lodg-r  or  fc.journrr  who  kills  an  afTailant,  intending  to 
commit  murder  or  robbery,  is  within  the  protetVion  of  this  ilacute,  Cro.  Car.  ^44.  Rut  this  reaches 
not  to  any  crime  unaccompanied  with  force,  as  picking  of  pockets;  or  to  the  breaking  open  of  any 
houfe  in  the  day-iiiV^e,  unlefs'.t  carries  with  it  an  attempt  of  robbery  or  arfon.  4  Comm.  i8o.  Vice 
I  Hale  488.  And  although  it  is  the  higheft  polfiblc  invafion  of  property,  a  man  is  not  juftihdMc  in 
killing  another  whom  he  taketh  in  adultery  with  his  wife,  for  it  favours  more  of  (uU.lcn  revengt;  than 
of  felf  pjelcrvaiion;  but  this  law  hath  been  executed  with  greit  benignity.  Vcn.  159.  Ray.  2iz, 
Prin.  P.  L.  212.  Irthr  hufband  however,  deteft  tiic  ravilher  iu  the  attempt,  the  wife  calling  for 
afliftance,  it  is  fxcufible  fc  iU-ftnUnJo,     i  Hale  4S6. 

Dalt.  c.  98.  Sci^,,  26.   Secondly,  Alfo  the  killing  of  an  innocent  perfon, 

^Com ^"18  ^  ^^  ^^^  defence  of  a  man's  felf,  is  faid  to  be  juftifiabie  in  fome 
fpecial  cafes,  as,  if  two  be  (hipwreck'd  together,  and  one  of 
them  get  upon  a  plank  to  fave  himfelf,  and  the  other  alfo,  hav- 
ing no  other  means  to  fave  his  life,  get  upon  the  fame  plank, 
and  finding  it  not  able  to  fupport  them  both,  thruft  the  other 
from  it,  whereby  he  is  drowned,  it  feems  that  he,  who  thus 
prcferves  his  own  life  at  the  expence  of  that  of  another,  may 
juffify  the  faft  by  the  inevitable  neceffity  of  the  cafe. 

c.  Car.  538.  Se^,  27.  If  a  man  be  awakened  in  the  night  with  an  alar<m 

Ma-ch  5.  that  thieves  are  in  his  houfe,  and  fearching  for  them   in   the 

1  Hale  42,  43.  j^j.|^  ^jjj^  i^jg  fword  drawn,  happen  to  kill  a  perfon,  lying  hid 
in  a  part  of  the  houfe,  who  in  truth  had  no  ill  defign,  and  was 
brought  thither  by  a  fcrvant  in  ortler  to  aflift  in  cleaning  the 
houfe,  it  feemeth  that  he  may  juiHfy  the  fa6t,  inafmuch  as  it 
hath  not  the  appearance  of  a  fault. 


cha;p. 
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Of  excusable  HOMICIDE. 

EXCUSABLE  homicide  is  cither  per  infortunium^  or  s«  i  Hale  381 
fe  difcndendo.^ln  treating  of  which  I  (hall  firft  (hew  ^^•^'>  ^93,49^^ 
thf!  nature  of  each  of  them  diftindly^  and  then  coniiiler  thofe 
properties  wherein  they  both  agree* 

Siil.  I.  And  firft  of  homicide  ^^r  infortunium^  or  by  mifad-  Suiti.  jt. 
venture,  which  is  where  a  man  in  doing  a  lawful  a(fl(  i  j,  with-  §  "'iv^^^oi* 
out  any  intent  of  hurt^  unfortunately  chances  to  kill  another;  strange  462. 

Prin.  P.L.  2i4»^ 
(0   Whether  the  a^  muft  be  ftri£tly  lawful  to  bring  the  homiciJe  wiihiu  this  defcriptivint 
Vide  Fof.  25S,  159.     3  Inft.  56. 

St£I.  2.  As  firft.  Where  a  labourer  being  at  work  with  a  ^  Ed.  4.  •*. 
hatchc^  the  head  thereof  flics  ofF,  and  kills  one  who  ftands  ^'^''''  59.i4«* 
by. 

Se£f»  3,  Secondly,  Where  a  third  perfon  whips  a  horfe  on  Sum.  58,  eg. 
which  a  man  is  ridings  whereupon  he  fprings  out,  and  runs  « Hale  476. 
over  a  child  ini  kills  him,  in  which  cafe  the  rider  is  guilty  of  *    ^"*"**  '  *' 
homicide,  per  infortunium  ^  and  he  who  gave  the  blow,  of  man- 
flaughter» 

Se£i.  4.  Thirdly,  Where  a  workman^  having  firft  given  i  Hale 4'72, 4^5. 
loud  warning  to  all  perfons  to  ftand  clear,  flings  down  a  piece  p^*||^^*  ^^' 
of  timber  from  a  private  houfe  ftanding  out  of  the  road,  and  Dait.  c.96. 
thereby  kills  one  who  happens  to  be  underneath  ; — But  if  any  Sum.  31* 
perfon  fling  down  fuch  a  piece  of  timber  idly  in  play,  or  even     '    °^'  **^* 
a  workman  fling  it  down  in  the  ftreetsof  a  town,  where  the 
danger  is  apparent  in  refpeftof  the  number  of  people  continu-* 
ally  pafTing  by,  he  is  guilty  of  manflaughter. 

^eit.  5.  Fourthly,  Where  a  fchoolmafter  in  correcting  his  iMiir454,4*3» 
fcholar,  or  a  father  his  fon,  or  a  maftcr  hiS  fervant,  or  an  of-  f/*^*.  , 
ncer  in  whipping  a  criminal  condemned  to  luch  punilhment,  Sum.  51, 
happens  to  occafion  his  death.     Yet  if  fuch  perfons  in  their  tVom.  aS. 
correction  be  fo  barbarous,  as  to  exceed  all  bounds  of  modera-   Keilw  1%. 
tion,  and  thereby  caufe  the  party's  death,  they  are  guilty  of  Skin.  CCS. 
manflauehtcr  at  the  leaft  (2),  and  if  they  niake  ufe  of  an  in-  ^*^'y  ^5^ 
Krumcnt  improper  for  correaion,  and  apparently  endangering  pyftcr  aCi.. 
^te party's  life,  as  an  iron  bar,  or  fword,  ^V.  or  kick  him  to 
^e  ground,  and  then  ftamp  on  his  belly  and   kill  him,  they 
^c  guilty  of  murder. 

(1)  So  when  an  officer  of  the  imprefs  f-'rvlce  fires  at  a  boit  in  order  to  bring  her  to,  and  k'lls 
•  man,  it  it  impoll.Ue  that  the  t.ifonJcr  ihouiU  be  made  guilty  ot  more  than  mannau^hcr, 
■fpeciailjr  if  bt  firca  in  ihe  manner  ufual  upon  fuch  occ«ri<^fl!».     L.  ManidcU,  Coivp,  %^x. 
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Kciiw.  loS.  SiSf4  6.  Fifthly^  Where  one  lawfully  ufing  an  innocent  dU 

Ke^'Ti.*^^'  vcrfion,  as  (hooting  at  butts,  or  at  a  bird,  i^c.  by  the  glancing 
Prin.P.L.  226.  of  an  arrow,  or  fuch  like  accident,  kills  another. 

3Wilf.4C7. 

Kciiw.  ic8,  Sefl,  7.  Sixthly,  Where  a  perfon  happens  to  kill  another  In 

'l^'  '  playing  a  match  of  foot-ball,  wreftling,  or  fuch  like  fporc$ 

iTh.^.  23.       which  are  attended  with  no  apparent  danger  of  life,  and  in- 
Fofter  260.        tended  only  for  the  trial,  exercife  and  improvement^  of  the 
ftrength,  courage,  and  activity  of  the  parties. 

11  H.  7.  aj.  Se^.  8.  Seventhly,  Where  one  kills  another  in  fighting  at 

*  3  inft.  160.  barriers  or  tilting  by  the  king's  command,  which  by  the  better 

KeilV.toi*  opinion,  fecures  him  from  being  guilty  of  felony,  by  rea(bn  of 

136.  any  fuch  unfortunate  accident. — f  And*  under  the  22.  and  23 

nT'  ^'*  ft.  ^*'^'  ^*  ^'  ^5*  ^"^  ^^^  ^  *"^  5  Will,  and  Mar.  c.  23.  made 
Hob.'  134.  f^*"  ^^^  prefervation  of  game,  where  a  ftranger  affifting  a  game* 

Crom.  99«  keeper  to  feize  nets  even  upon  the  ground  of  a  third  perfon, 

F^^ii*  ^e^**'"'  and,  during  the  tranfa<ftion,  the  gun  of  the  ftranger  accident* 

ally  goes  off,  by  which  one  of  the  poachers  is  killed,  this  is  onl? 

chance  medley,  for  the  duty  of  the  game-keeper  will  autboiiie 
(4i)9St.Tr.3i5.  the  trcfpafs  of  the  ftranger.   {a) 

Sum.  %u  3%«  SeH.  9.     But  if  a  perfon  kill  another  by  ihooting  at  a  deer, 

5-»  57>  sf*  l^Cn  in  a  third  perfon's  park,  in  the  doing  whereof  he  is  a  tref- 

Cqn.  Hob.  134.  ,w  y        ri  '  m  /\^i  -  n 

Dait.  c.  9^        paller  j  or  by  Inootmg  off  a  gun  (3),  or  throwmg  itones  m  a 

Aicyn.  12.  city  or  highway,  or  other  place  where  men  ufually  refort ;  or  by 

Fortcr  202**^^*  throwing  ftones  at  another  wantonly  in  play,  which  is  a  dan- 

Srrange499.       gerous  fpoft,  and  has  not  the  leaft  appearance  of  any  good  in- 

est.  fr.  195.      tent;  or  by  doing  any  other  fuch  idle  a£lion  as  cannot  but 

4  Comm.  183.    en(fanger  the  bodily  hurt  of  fome  one  or  other ;   or  by  tilting 

or  playing  at  handfword  without  the  king's  command  ;  or  by 

parrying  with   naked   fwords    covered    with    buttons   at  the 

points,  or  with   fwords  in  the   fcabbards,  or^fuch  like  rafh 

fports,  which  cannot  be  ufed  without  the  manifeft  hazard  of 

life,  he  is  guilty  of  manflaughter. 

(3)  Therefore  where  the  defendant  came  to  town  in  a  chaife,  and  before  he  got  out  of  it  he 
iircd  his  piltols,  which  by  accident  killed  a  woman.  King,  C.  J.  ruled  it  to  be  but  manflaughter. 
$tr.  481. 

Keiy.  117.  Sg^^   10.  And  if  a  man  happen  to  kill  another  in  the  exe- 

\  Hale  39.  475.  ^mjQ^  Qf  a  malicious  and  deliberate  purpofe  to  do  him  a  per- 
fonal  hurt,  by  wounding  or  beating  him ;  or  in  the  wilful 
commiflion  of  any  unlawful  aft,  which  neceffarily  tends  to 
raife  tumults  and  quarrels,  and  confequently  cannot  but  be 
attended  with  the  danger  of  perfonal  hurt  to  fome  one  or 
other ;  as  by  committing  a  riot,  robbing  a  park,  ^r.  he  (hall 
be  adjudged  guilty  of  murder. 

3  Inft.  56.  Seif.  II.  And  a  fortiori  he  (hall  come  under  the  fame  coiw 

Rely.  xr7.  ftruftion,  who  in  the  purfuance  of  a  deliberate  intenttoa  t<^ 

Sjp.  c.  a/.  commit  a  felony,  chances  to  Vl\\V  2l  mau.^  as  by  (hooting  at  tame ' 

Bmm,£t.  foyfU  with  an  intent  to  ftctA  x\v^vn,^c.  ^ut  WV  ^\\.otAv:^V) 
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no  means  faToured,  and  they  muft  at  their  peril  take  care  of  >  Hale  475. 
the  confequence  of  their  actions  j  and  it  is  a  general  rule,  p^^*^  p'i!!*a26. 
That  wherever  a  itian  intending  to  commit  one  felony,  hap- 
pens tQ  commit  another^  he  is  as  much  guilty  as  if  he  had  in- 
tended the  felbny  which  he  aAually  coqitnits. 

Sfff.  12.  Keithcr  {hall  he  be  adjudged  guilty  of  alefs  crime,  x  Hale  476. 
who  kills  another,  in  doing  fuch  a  wilful  aft,  as  (hews  him  to  ^"i'^;^'*'  ^^ 
be  as  dangerous  as  a  wild  beaft,  and  an  enemy  to  mankind  in  Daic/c.93. 
general;  as  by  going  deliberately  with  a  horfe  ufed  to  flrike,  Foftera62. 
or  difcharging  a  gun,  among  a  multitude  of  people,  or  throw-  g'  cor!%%l[  ** 
ing  a  great  ftone  or  piece  of  timber  from  a  houfe  into  a  (Ireet,  palu  c.  97/ 
through  which  he  knows  that  many  are  pafling  ;   and  it  is  no 
cxcufe  that  he  intended  no  harm  to  anyone  in  particular,  or 
that  he  meant  to  do  it  only  for  fport,  or  to  frighten  the  peo- 
ple, fcc. 

Sr^«  13.  Akx>  now  I  am  to  confider  homicidey^  J^n^^fr^,  Videfdp.c.it, 
which  feems  to  be  where  one,  who  has  no  other  poflible  g^J|3>  »4* 
means  of  preferving  his  life  from  one  who  combats  with  him  s^pic?'^!* 
onafildden  quarrel,  or  of  defending  his  perfon  from  one  who  4Comm,  284* 
tttempts  to  beat  him,  (efpectally  if  fuch  attempt  be  made  upon 
hin  in  his  own  houfe,)  kills  the  perfons  by  whom  he  is  reduced 
to  fuch  an  inevitable  neccflity. 

S«^*  14.  And  not  only  he  who  on  an  afTauIt  retreats  to  B.  Cor.  125. 
I  waU,  or  fome  fuch  flreight,  beyond  which  he  can  go  no  H^^'  y* 
farther,  before  he  kills  the  other,  is  judged  by  the  law  to  adl  Sum.  41. ' 
tipon  unavoidable  neceffity  :  but  alfo  he  who  being  alTaulted  ^^>y*  '^8. 
in  fuch  a  manner,  and  fuch  a  place,  that  he  cannot  go  back  °^"*73* 
without  manifeftly  indangering  his  life,  kills  the  other  without 
retreatbg  at  all. 

ie&.  15.      And   notwithftanding   a   perfon  who  retreats  Sum.  41. 
from  an  aflault  to  the  wall,  give  the  other  wounds  in  his  re-  s'^p"*c*^* 
treat,  yet  if  he  give  him  no  mortal  one,  till  he  get  thither,    *    '   ''r 
and  then  kill  him,  he  is  guilty  of  homicidey^  defendendo  only. 

^tR.  i6.     And  an  officer  who  kills  one  that  refifts  him  in  Sum.  41. 
Ac  execution  of  his  office,  and  even  a  private  perfon,  that  \}^^' ^\ 
kilhone  who  felonioufly  aflaults  him  in  the    highway,   may  AntT'yi.f.  tt. 
j*iftifjr  the  faft  yvithout  ever  giving  back  at  alL  9  St.  Tr.  335. 

Str.  499* 
6  St.  Tr»  195.    Foft«  291* 


&^.  17.     According'to  fome  good  opinions,  even  he  who  s.  P.  C  15. 
gives  another  the  firft  blow  on  a  fudden  quarrel,  if  he  after-  SecT'HaU  4: 
^nuds  do  what  he  can  to  avoid  killing  him,  is  not  guilty  of  480. 
Wonjr,   Yet  fuch  a  perfon  feems^  to  be  too  much  favoured  by  ^^'  ^-  5^* 
<Us  opinion,  inafmuch  as  the  neceffity  to  which  he  is  ac  laft  %IZ\1%\ 
'cdnced,  was  at  the  firft  fo  much  owing  to  his  own  fault.  Dale.  c.  %,%» 
Aad  it  is  now  agreed,  that  if  a  man  ftrike  another  upon  ma-  ^*'**'  *7^- 
kcprep^mfey  and  then  fly  to  the  walj,   zn^  there  kill  him  in 
hit  own  d^0a^  h€  i$  guilty  of  murder. 
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4  Comm.  x86,        Se^.  1 8.     Thus  far  of  each  kind  of  excufable  homicide'; 
'    •  diftitiaiy  confidercd. — And  now  I  am  to  confider  thofc  pro- 

perties wherein  they  both  agree. 

3  Inft.  56.  SiT^J.  19.  And  firi^  it  fecms  clear.  That  neither  of  thefe 
F.  Cor.' M*6.      homicides  are  felonies,  becaufe  they  arc  not  accompanied 

4  Comm.  i8a.     with  a  felonious  intent,  which  is  neceflary  in  every  felony. 

TiH.  4.  93.  Se^.  20.     And  frorn^  hence  it  feems  plainly  to  follow^ 

B.  Cor.  8cu  '  That  they  were  never  punilhable  with  lofs  of  life  :  and  the 
Poftl'f  24,  {^^c ^Ifo  farther  appears  from  the  writ  de  edio  £5f  atia^  by  vir- 
For/28'4,  z85r  tue  whereof,  if  any  perfon  committed  for  killing  another, 
were  found  guilty  of  either  of  thefe  homicides,  and  no  other 
crime,  he  might  be  bailed ;  and  indeed  it  feems  to  be  ag^inft 
natural  juftice,  to  condemn  a  man  to  death,  for  what  it  ow- 
ing rather  to  his  misfortune  than  his  fiult. 

3  Inft.  56.  Se£i*  2i«  It  is  true  indeed,  that  fome  of  our  beft  authors 
s.P.c.  i6«  have  argued  from  the  ftatuteof  ^^ir/f^A/j^f,  c.  26.  which  en- 
i^Uteliy.        **^^>  That,  ^  Murdrum de  catero  mn  adjudiatur^  ubi  infortum'' 

urn  tantummedo  adjudicatum  eft^  ^c/'  That  before  this  ftatute 
homicides  by  mifadventure,  ory^  difendemh^  were  adjudged- 
murder,  and  confequently  punilhed  by  death. 

Braft.  134.  ^^^^  22.     Bat  to  this  it  may  be  anfwered.  That  murder 

Keiy.  121.  in  thofe  days,  fignified  only  the  private  killing  of  a  man  by 
^^**^*^^4*5*  one,  who  was  neither  feen  nor  heard  by  any  witnefs,  for 
^  which  the  offender,  if  found,  was  to  be  tried  by  ordeal,  andr 

if  he  could  not  be  found,  the  town  in  which  the  fad  was  done, 
was  to  be  amerced  fixty-fix  marks,  unlefs  it  could  be  pro- 
ved that  the  perfon  killed  was  an  Englijhman ;  for  otherwife- 
it  was  prefumed  that  he  was  a  Dane  or  Norman^  who  in  thofe 
days  were  often  privately  made  away  with  by  the  Ef^HfiK 
Srad.  135*  And  it  being  a  doubt  whether  homicidie  by  mifadventure,  &c. 
were  to  be  efteemed  murder  in  this  fenfe,  it  feems  to  havc; 
been  the  chief  intent  of  the  makers  of  this  ftatute  to  fettle 
this  queftion. 

Sum.  9«.  99.  Sg^,  23.     Secondly,  It  is  certain,  however.  That  not- 

Daufc^V'^'*  withftanding  neither  of  thefe  offences  be  felonies,  yet  a  per- 
iHiie477.'  fon  guilty  of  them  is  not  bailable  by  juftices  of  peaKre,  but 
Or  they  may  be  muft  be  Committed  till  the  next  coming  of  the  juftices  of  eyre 
M^'c:^^!    «■•  gaol-delivcry. 

and  bailed. 

Keg•t3^  ^^^'  24*    Indeed •  anciently  a  perfon,  committed  for  Ae 

a  lnit.42,  315.  death  of  a  man  might  fue  out  the  writ  de  sdU  ^  atia^   which 

4  Inft.^^82.  ^y  ^°S^^  chartoy  c.  26.  is  grantable  without  fee ;  and  if 
3r»a.*  123.*  thereon^  by  an  inqueft  taken  by  the  (hetifF,  he  were  found  tok 
Fieca  b.  i.  y^y^  Jone  the  h&.  by  mifadventure,  oxfe  defendtnd^y  be  migb% 
s.pVc.  7>  ^^  mainprized  by  twele  men,  upon  the  writ  dt  pmtnJk  m 
a  Ink.  43,3x5.  ialltum.     But  fuch  writs  and  enquiries  were  taken  awaj  b|l 

the  flatute  of  Gloucefter^  c«  9.  and  28  £dw«  3.  c  9*  AaA 
though  perhaps  they  wtrc  a^iw  i^vived  by  i^%  £dw.  3.  c.  it 
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iviiicb  mskes  all  flatutes  contrary  to  magna  charta^  void  j  yet  9  Co.  56. 
ac  this  day  they  fecm  to  be  obfolctc,   and  indeed  ufclcfs,  in-  ^\^^]  ^*"; 
afmuch  as  the  party  may  probably  be  fooner  delivered  in  the  Foker  2S5. 
ufual  courfe,  by  the  coining  of  the  juftices  of  goal-delivery.  »n<ividc  31  c»r* 

Se^,  25*     Thirdly^  it  is  alfo  agreed,  That  no  one  can  Ante  c.  28.  f.  3* 
excufe   the    killing  another,   by  fetting  forth   in  a    fpecial   'S^^^^^jf* 
plea,  that  he  did  it  by  mifadventure,  or^r  defendendoy  but  that  Keiiw.^^'.  xoS. 
he  nntft  plead  Not  guilty,  and  give  the  fpecial  nutter  in  evi-  » inft.  316. 
dence;     And  that  wherever  a  perfon  is.  found  guilty  of  fuch  p.conioy/^ 
homicide  either  upon  a  fpecial  indi&ment  for  the  fame,  or  by  354, 361. 
a  verdiA  fettiilg  forth  the  circumftances  of  the  cafe  on  a  ge-  p*iV«^^'|*' 
neral  indidment  of  murder  or  homicide,  he  ihall  be  difcharged  p^^  ^^  * 
out  of  prifon  upon  bail  and  forfeit  his  goods :    But  that  upon 
removing  the  record  by  artiorari  into  chancery,  he  (hall  have 
his  pardon  of  courfe,  without  ftaying  for  anv  warrant  from 
the  king  to  that  purpofe,  as  fhall  be  more  fiilly  ihewn  in  the 
iecond  book.  ch.  37.  fed.  i. 

CHAPTER    THE    THIRTIETH. 
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Ot     MANSLAUGHTER. 

O  M I C I D  £  againft  the  life  of  another,  amounting  Fofter  c.  5* 
to  felony,  is  either  With  or  without  malice.  ^^^*  *^ 
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Seff.  I.     That  which  is  without  malice  is  called  man-  4Pom«iS69x^i. 
laigheer,  or  fometimes  chance-medley,  by  which  we  under-  Ij^'l^^'*^^ 
bad  fuch  killing  as  happens  either  on  a  fudden  quarrel,  or  in  /iL'ft!  55, 57. 
the  commifion  of  an  unlawful  ad,  without  any  deliberate  in-  ^>i^-  c*  94« 
teation  of  doing  any  mifchief  at  all.  Tnaic  lei? 

Si^,  2.     And  from  hence  it  follows,  That  there  can  be  Sum.  aty. 
ooKceflkries  to  this  offence  before  the  feft,  bccaufe  it  muft  J/*!  ^**^' 
be  done  without  premeditation. 

Seff.  3,     But  the  learning  relating  to  this  head,  being  for  co.  Lit.  xi?; 
Ae  moft  part  c€>-incident  with  that  of  others,  it  will  be   fu-  K.eiy.  55.  i3]» 
pcrHuous  to  inlarge  on  it  here ;  and  therefore  I  (hall  refer  *  ^"f*  ^^^* 
the  reader  to  other  chapters  for  the  particuliir  cafe  }  as  to  the 
'■dlowing  chapter  of  murder  from  feSion  %i  to  32.  for  thofe 
toncerning  duelling;  and  to  the  faid  chapter,  fe^ions  47 » 
4Si49.  and  to  chapter  28.  CeStions  14,  15.  for  fuch  as  hap- 
P(Q  in  a  riot,  &c.  and  to^  chapter  29  from  fedion  6  to  fec- 
^  13.  for  fuch  as  fall  out  in  the  execution  of  a  rafh  unlaw- 
fidaaion. 

Siff.  4*    But'  there  is  a  particular  kind  of  manflaughter 
P'oper  to  be  confidered  here,  from  which  the  benefit  of  the 
^^iylatalamawyrb/tpr.  i.  c.  8.  "IVhcrc  any  per- 
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Bk. 


**  fon  (hall  ftab  or  tbruft  any  perfon  or  pcrfons  that  hath  not 
^^  then  any  weapon  drawn,  or  that  hath  not  then  firft  ftricken, 
*^  the  party  which  (hall  fo  ftab  or  thurft,  fo  as  the  perfon  or 
^^  perfons  lb  ftabbed  or  thurft,  ihall  thereof  die  within  the 
^^  fpace  of  fix  months  then  next  following,  although  it  can- 
**  not  be  proved  that  the  fame  was  done  of  malice  forc-^ 
«  thought."    (i) 

(i)  Thitaait  coniinued  by  17  Car.  i.  c.  4.  "till  fcmie  other  id  (hill  be  ittadc  tmicVing  the 
continuance  or  difconti nuance  thcrcdl." — For  the  real'ons  and  occafion  upon  which  U  wu  palTed,  viie 
4  Com.  193.     Foft.  297.     L.  Ray.  140.  $45.     7  Mod.  133.    ^lun*  668. 


I  Bulft.  87. 
Kcly.  55. 
I  H^le456. 
Fof.  29s. 

I  Jon.  '^40. 
Vide  Skin.  66S. 
where  Lord  Holt 
queilions  Bry- 
ant*8  cafe. 

Sum.  5$. 

1  Hale  468. 

2  HaIc  344. 
See  b.  2.  c.  33* 

r.  98. 

Styles  86. 
Silk.  54a,  543- 
Prin.  P.  L.  232. 
FoO.  301. 
AUe)i>  44. 

1  Jonei  432. 
confirmed  by 
Hole  in  Maw. 
gridge*s  cafe, 
Kely.  t^x. 
Skin.  668. 
I  Lev.  266j  255. 


SeSf.  5.  It  is  generally  holden,  that  this  ftatute  is  but  de- 
clarative of  the  Common  law,  and  in  the  conftru&ion  tkereof, 
the  following  points  have  been  refolved. 

Se^.  6»  Firft,  That  wherever  a  per(bn  who  happens  €0 
kill  another  was  ftruck  by  him  in  the  quarrel  before  he  gave 
the  mortal  wound,  he  is  out  of  the  ftatute  though  be  himfelf 
gave  the  firft  blow. 

Se^.  7,  Secondly,  That  he  only  who  aSually  gives  the 
ftroke,  and  not  any  of  thofe  who  may  be  faid  to  do  it  by  con- 
ftrudion  of  law,  as  being  prefcnt,  and  aiding  and  abetting 
the  faft,  are  within  the  ftatute:  from  whence  it  follows, 
That  if  it  cannot  be  proved  by  whom  the  ftroke  ¥ras  given, 
none  can  be  found  guilty  within  the  ftatute. 


Se£f.  8.  Thirdly,  That  the  killing  of  a  man  with  a  ham- 
mer, or  fuch  like  inftrumcnt,  which  cannot  come  properly 
under  the  words  thruft,  or  ftab,  is  not  a  killing  within  the 
ftatute. — But  it  fecms  thai  the  difcharging  a  piftol,  or  throw- 
ing a  pot,  or  other  dangerous  weapon  at  the  party,  is  with- 
wi  the  equity  of  the  words,  "having  a  weapon  drawn  ;"  for 
penal  ftatutes  are  conftiued  ftridly  againft  the  fubjefl,  and 
favourably  and  equitable  for  him. 

A<f?.  9.  Fourthly,  That  there  is  no  need  to  lay  the  con- 
clufionof  the  indidment  contra  for  matnjhtuti^  bccaufc  the  fta- 
tute makes  no  new  offence,  but  only  takes  away  the  privi- 
lege of  the  clergy  froni  an  old  one,  and  leaves  it  to  the  judg- 
ment of  the  common  law ;  from  whence  it  follows^  That  a 
perfon  indidled  on  the  ftatute,  may  be  found  guilty  of  man- 
(laughter  generally,  Alfo  from  the  fame  ground.it  hath  been 
refolved.  That  if  both  an  indidment  lay,  and  a  verdiftalfofindp 
a  fad  to  be  contra formamjlatutiy  which  cannqt  poflTibly  be  fo,  as 
that  A.  and  B.  aided  and  abetted  C  contra  formamjlatuti^  yet 
neither  fuch  indidment  nor  verdid  are  void,  but  A.  axul  B. 
(hall  be  dealt  with  in  the  fame  manner  as  they  ftiould  havebeenf 
if  thofe  words  contra  formamjlatutl  had  been  wholly  omitted, 
bccaufe  the  fubftance  of  the  indidment  being  found,  the/ 
<.'m.  /'«c-  %%z.  '"^7  ^^  rcjeSled  as  furplus  and  fenfelefs :  And^  m  ftrtiori^ 
there fors  it  is  ccruin^  that  xht^  fti^W  4^  tvohurt  to  anin- 


S«eb..«.  c.2^. 
f   117- 

Sum.  58,  266. 
Aicyli  47* 
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dtolinent  or  verdict  containing  a  fa<Sl  which  may  be  within 
the  ftatute, 

5/^.   10.     Fifthly,   How  far  the  words  contra  f$rmam  fta^  See  i  Hale  467 
futi^  fupply  a  defe<fi  in  an  indidlment,  which  does  not  Ipeci-  ^^47<>« 
ftlly  purfue  the  ftatute,  fee  the  fecond  book,  chapter  25.  fcc- 
tion  1 1 6* 

A  yitsoHKS  whole  cafe  may  be  brought  within  this  (latute  is  commonly  arraigned  upon  two  in- 
didmencty  one  at  common  law  for  murder,  and  the  other  upon  tne  ftatute  Fof.  &99.  But  the  fan>e 
circumftances  which  at  eommon  hw  will  ferv«  to  juftif),  exciife,  or  alleviate  in  «  chirge  of  murdt  r^ 
)uve  alwayt'had  their  due  weight  io  prufecutions  grounded  upon  this  flatutc.  Fof*  29)}.  As  whrix 
t  huiband  ftabs  an  adulterer  whom  he  feicea  in  the  adl.  i  Vent.  158.  Raym.  iix.  Or  wherr  a 
aua  ia-^a^Taultcd  bv  thievea  in  his  houfe,  the  thieves  having  no  weapon  drawn,  nor  having  ftniclchim  ; 
and  he  fiab«  one  of  them*  Stra,  469*  Or  where  an  oflicer  entering  violentlv  into  the  chamber  of  a 
gentleman  toarrtft  him,  bnt  without  announcing  the  purpofe  for  which  he  came,  is  ttabbed  by  the 
^ntltman  with  hit  fword*  Kcly,  1369  t  Hale  470.  Stales  467*  Or  where  upon  an  out-cry'  of 
thieves,  a  perfon  who  had  innocently  hidden  himfelf  in  a  clofet,  was  mittalcen  for  the  thief  and  tta^ 
%ed  in  the  dirk.  I  Hale  41*  474*  C.  Car.  538.  W.Jones  429.  Kejy.  1^6.  and  m^ny  other 
hli^ancti  of Jthcfe  kinds  which  h4vc  been  held  not  within  die  itacuce* 
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Or       MURDER. 


H 


O  M  T  C I D  E  againft  the  life  of  another,  amounting  to 
felony  with  malice,  is  either  murder  or  petit  treafon. 


Si£l.  I.     And  firft  of  murder,  which  anciently  fignified  g^'^^*'  ^^^ 
•oly  the  private  killing  of  a  man,  for  which  by  force  of  a  ,o*  Stitrn.]ur\ 
Jaw  introduced  by  king  Canutus  for  the  prefervation  of  his  ^«'«?».  i.  3'C-3« 
Dmust^  the  town  or  hundred  where  the  faft  was  done,  was  to  fo^^J'^Si?*^*^ 
.  be  amerced  (a)  to  the  king,  unlefs  they  could  prove  that  the  stau  M;abr. 
perfon  flain  were  an  Englijhmariy  (which  proof  was  called  En-  ^'}^'    . 
glffchirg)^  or  could  produce  the  offender,  &c.     And  in  thofe  Brad.  134, ^u. 
day?,  the  open  wilful  killing  of  a  man  through  anger  or  ma-  Keiy.  lai.drc 
lice,  &c.  was  not  called  murder,  but  voluntary  homicide,         Br^a^i^i*^^* 

(tf)  The  amerciament  was  46  marks.   Wllk.  Ang.  2>ax.  it^, 

Sf£f.  '2*     But  the  faid  law  concerning  EngUfcbire^   having  S.  P.C-  '^^lu 
been  abolifhed  by  1^  Edw.  3.  c.  4.  the  killing  of  any  Engli/h^  *       ***** 
man  or  foreigner  through  malice  prepcnfe,  whether  committed 
openly  or  fecrctly,  was  by  degrees  called  murder;   rfnd    13 
Rich.  2.  c.   I.  which  reiirains  the  king's  pardon  in  certain 
cafes,  does  in  the  preamble,  under  the  general  name  of  mur- 
der, include  all  fuch  homicide  as  (hall  not  be  pardoned  with- 
out fpecial  words ;   and  in  the  body  of  the  aft  exprr fles  the 
fame  by  murder,  or  killing  by  await,  affault,  or  malice  pre- 
p^nfed.     And  doubtlefs  the  makers  of  23  ^in.  2*  c.  i.  which 
excluded  all  wilful  murder  of  mzHcc  prep(;nfc  from  the  benefit 
of  fbe  dergy,  inteoded  to  include. opcn^  as  WcU  as  private ^ 
iomicide  withia  the  word  murder.  ^ 

^  3  &/?.  3; 
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Sumf.l.i.cio.  •    Stgl.  3.     By  murder  therefore  at  this  day  wc  underftand 
\^^.liT        ^^^  wilful  killing  of  any  fubjeft  whatfoever,  through  malice 

forethought,  whether  the  perfon  flain  be  an  En^liflman  or 

foreigner. 

And  for  the  better  underftanding  hereof,  lihall  examine 
the  following  particulars : — Firft,  In  what  cafes  a  man  may 
be  faid  to  kill  another.  Secondly,  In  what  places  fuch  killing 
is  within  the  cognizance  of  the  law.  Thirdly,  Who  are  fuch 
perfons  by  killing  of  whom  a  man  may  commit  murder. 
Fourthly,  What  killing  (hall  be  adjudged  to  be  malice 
prepenib,  or  murder. 


4  Comm.  196. 
s  Hale  42 5, 432. 
3  Inll.48,  91. 
Sum.  53. 
Palm.  548. 

1  Ind.  195. 

2  Hawk.  c.  29> 

9  Str.  Tr.  146 
to  251. 

CroiTi.  24,  90* 
Fult.  122. 
Dalt.  c.  93. 
iHale43i,  432* 

Crom.  24* 
pair,  c   93. 
1  Hale  432. 


Se8.  4.  As  to  the  firft  point,  viz.  In  what  cafes  e  maQ 
may  be  faid  to  kill  another ;  not  only  he  who  by  a  wound  or 
blow,  or  by  poifoning,  firangling,  or  familhing,  &c.  di* 
redly  caufes  soother's  death,  but  alfo  in  many  cafes,  he  who 
by  willfully  and  deliberately  doing  a  thing  which  apparently 
endangers  another's  life,  thereby  occafions  his  death,  (hall  be 
adjudged  to  kill  him. 

SeEl.  <.  And  fuch  was  the  cafe  of  him  who  carried  his  fick 
father  againft  his  will,  in  a  cold  frofty  feafon^  from  one 
town  to  another,  by  reafon  whereof  he  died. 


Se6l.  6.  Such  alfo  was  the  cafe  of  the  harlot,  who  being 
delivered  of  a  child,  left  it  in  an  orchard  covered  only  with 
leaves,  in  which  condition  it  was  ftruck  by  a  kite,  and  died 

thereof. 

Se£i.  7*  And  in  fome  cafes  a  man  fhall  be  faid,  in  the 
judgment  of  the  law,  to  kill  one  who  is  in  truth  anally  kil- 
led by  another,  or  by  himfelf  ^  as  where  one  by  durefs  (tf)  rf 
imprifonment  compels  a  man  to  accufe  an  innocent  perfon 
H  le  6   ^^^  ^^  ^^^  evidence  is  condemned  and  executed  \  or  where 

442*467!'*^  '  one  incites  a  {b)  madman  to  kill  himfelf  or  another  j  or  where 
(0  Piowd.474.   one  lays  (r)  poifon  with  an  intent  to  kill  one  man,  which  is 
afterwards  accidentally  taken  by  another,  who  dies  thereof. 


(#)S.p.C.36.c 
^  Inft.  91. 
Vjdei4£dvr.  3. 
c.  10. 

(A)  Dalt.  c.  93, 
^up.  c.  X.  f.7, 


)  Co.  Sk' 

I  Hjije  430, 
43I1617. 
F.  Cor.  311, 
-^P.C.  17. 
Cfom.  24. 
Dalt.  c.  93, 

^'Ult.  122. 

Sum.  53, 
Exodus  C.  2T. 
ir.  29. 
!»•  Rajrm.  143, 


BeR.  8.  Alfo  he  who  wilfully  negle£ls  to  prevent  a  mifchief, 
which  he  may,  and  ought  to  provide  againfl,  is,  as  fome  have 
faid,  in  judgment  of  the  law,  th;  adual  caufe  of  the  damage 
which  infues  \  and  therefore  if  a  man  have  an  ox  or  horfe, 
which  he  knows  to  be  mifchievous,  by  being  ufed  to  gore  or 
ftrike  at  thofe  who  come  near  them,  and  do  not  tie  tkem  up, 
but  leave  them  to  their  liberty,  and  they  afterwards  kill  a  man, 
according  to  fome  opinions,  the  owner  may  be  incft£led,  as  hav« 
ing  hfmfelf  felonioufly  killed  him;  and  this  is  agreeable  to 
the  Mojalcal  law.  However,  as  it  is  agreed  by  all,  fuch  % 
/>crfon  IS  certainly  guilty  of  a  very  grofs  mifdcmpanour. 
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Siit.  a.  Alfo  it  is  agreed.  That  no  perfon  fhall  be  adjudged  Sum.  55. 
bjr  any  ad  whatever  to  kill  another,  who  doth  not  die  thereof  p"}|'  ^'*^' 
jritliia  a  year  and  a  day  after ;  in  the  computation  whereof  the  s.  P.c!  ax. 
whole  day  on  which  the  hurt  was  done  (hall  be  reckoned  the 
firft. 

SiH.  10.  But  if  a  |>erfon  hurt  by  another,  die  thereof  with-  3  ^n^-  51» 
in  a  year  and  a  day,  it  is  no  excufe  for  the  other  that  he  might  ,  Ke'b.^ i-^. 
hare  recoTcred,  if  he  had  not  negleAed  to  take  care  of  him-  i  Haie  41S. 

fdf.  Prin.P.L.a34. 

A  gteler,  Imowing  a  ^ifooer  to  be  infe£led  with  an  cpidemick  diftemper,  confines  another 
prifoncr  againft  his  willy  in  the  fame  room  with  hiiOy  by  which  he  catches  the  infedion,  of  which 
thegoaler  had  notice,  and  the  prifoner  dicsj  this  is  a  felonious  killing,  Stra.  S56.  9  St.  Tr. 
141!.  So,  to  coa£ae  a  prifoner  in  alow  damp  unwholefome  room,  not  allowing  him  the  common 
Cooveniencies  which  the  decencies  of  nature  re^oire,  by  which  the  habits  of  his  conftitution  are  lo 
ifleAed  aa  to  frodvce  a  diftemper  of  which  he  dies ;  this  alfo  is  felonious  homicide.  SfVa.  884. 
IdL  RajBO.  isyS* — For  although  the  law  uiTtfts  goalers  with  all  necelTary  powers  for  the  interell  of 
the  commonwealth^  they  arc  not  to  behave  with  the  leaft  degree  of  wanton  cruelty  to  their  pri« 
fenert.  O.  B.  1784.  p.  1177*  Andthefe  were  deliberate  t€L%  of  cruelty,  and  enormous  Tiolationa 
of  tfae^mft  the  law  repofeth  in  its  minifters  of  juftice.     Fofter  311. 

So  alio,  any  one  who  afluming  to  take  care  of  another,  refufes  the  neceifary  fubfiftence,  or  by 
any  other  fcTeritpr  thoagh  not  of  a  nature  to  produce  immediate  death,  as  by  putting  the  party 
la  fuch  a  fituation  as  may  poffibly  be  dangerous  to  life  or  health,  if  death  actually  and  clearly 
eafses  in  csufeqaance  of  it,  it  is  murder.— And  this  mode  of  killing  is  of  the  moft  aggravated 
kind,  becaufe  a  long  time  muft  unavoidably  intervene  before  the  death  can  happen,  and  alfo 
luny  opportunities  of  deliberation  and  refledion.  O.  B.  1784.  p.  455.  and  Rex.  v.  S.  Self* 
0.  B.  Feb.  SeiT.  1776. 

So  alio,  by  the  old  common  law,  to. bear  falfe  witnefs,  and  with  ezprefs  premeditation,  by 
this  meant  to  take  away  the  life  of  another,  was  held  to  be  murder.  Mirr.  c.  i.  f.  19.  Brit.  c.  5* 
Brad.  L  3.  c.  4«  But  It  is  faid,  that  this  enormous  crime  can  hardly  be  fo  confidered  at  this 
day.  3  Ittft.  48.  The  authority,  however,  for  this  opinion,  in  Fofter  I3X.  is  faid  by  no  mcana 
•bfolutely  to  warrant  the  condufion.    4  Comm«  196* 

Si£i.  II.  As  to  the  fecond  point,  vi%.  In  what  places  fuch  3 1"^-  48- 

killing  is  within  the  conufance  of  the  law.    It  feems,  That  the  \  i^^f  Jf.  • 

killing  of  one  who  is  both  wounded  and  dies  out  of  the  realm,  Co.  Lit.  75. 

•r  wounded  out  of  the  realm  and  dies  here,  cannot  be  deter-  1*^^*.^^' 

Biaed  at  common  law,  becaufe  it  cannot  be  tried  by  a  jury  of  c'.  cluz^j^ 

die  neighbourhood  where  the  fad  was  done.    But  it  is  agreed,  b.  2.  c.  23. 

That  the  death  of  one  who  is  both  wounded  and  dies  beyond  fea ;  ^'  ^^^^  ^j 

and  it  is  faid  by  fome.  That  the  death  of  him  who  dies  here  con.  3  iCeb. 

«f  a  wound  given  there,  may  be  heard  and  determined  before  7>s- 

the  conftable  and  marfhal,  according  to  the  civil  law,  if  the  *  ^'^  *  '^^* 
king  pleafe  to  appoint  a  conftable.  And  it  feemeth  alfo  to  be 
clear.  That  fuch  a  hSt  being  examined  by  the  privy  council, 
»ay  by  force  of  33  Hen.  8.  c.  23.  be  tried,  in  relation  to 
die  principal  offenders,  but  not  as  to  the  acceflaries,  before 
commiiBoners  appointed  by  the  king  in  any  county  in  En{->  .    . 

Seff,  12.  A  murder  at  fea  was  anciently  cognizable  only 
py  the  civil  law,  but  now  by  force  of  27  Hen.  8.  c.  4.  and 
iiHttu  8.  c.  15.  it  may  be  tried  and  determined  before  the  ^^aft^^Si^v 
J  ^  km j's 
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king's  commifEoncrs  (i)  in  any  county  of  England  according 
to  the  courfe  of  the  common  law.     Yet  the  killing  of  one 
t  Lton.tjQ.      who  dies  at  land  of  a  wound  received  at  Tea,  is  neither  deter* 
^*i™ft  ^^8  minable  at  common  law,  nor  by  force  of  either  of  thcfc  fta- 

Vidc  4  Bilck.     'w^^s  •   ^"^  i^  fecms,  that  it  may  be  tried  by  the  Cohftable  and 
Kep.459.  marfhal,  or  before  com  mi  ffjoners  appointed,  in  purfuance  of 

tha  aforefaid  ftatute  of  33  Hen.  8.  c  23* 

(i)  Namely,  the  admiral  or  hit  deputy. and  three  or  four  more  (among  whom  two  commoa  Lnt 
judges  are  conftantly  appointed,  who  in  eflfed  try  all  the  prifoners)  the  indidment  being  firft  Ibund 
by  a  grand  jury  of  twclje  inen,  and  afterwards  tried  by  another  jury.  Thii  it  now  the  only  metbttd  of 
trying  noarine  felonies  in  the  court  of  admiralty:  The  judge  of  the  ^dmlrtltv  ftill  prefidin^  thcrt- 
in,  juil  11  the  lord  mixyor  prcfides  at  the  Sedioof  in  London.    4  Conlm.  26o« 

•t-  And  for  preventing  any  failure  of  juftice,  and  for  taking 
^way  all  doubts  touching  the  trial  of  murders  in  the  cafes 
hereinafter  mentioned,  it  is  enabled  by  the  2  Geo.  2*  c.  21  • 
^^  That  where  any  perfon  (hall  be  felonioufly  ftricken  of  poi- 
^^  foned  upon  the  fea,  or  at  any  place  out  of  nngland^  ^nd  fliall 
**  die  of  the  fame  ftroke  or  poifoning  within  jBw^/bim/;— or 
'<  where  any  perfon  (hall  be  felonioufly  ftricken  or  poifoned  at 
'*  any  place  within  England^  and  fliall  die  of  the  fame  ftroke 
^*  or  poifoning  up6n  the  fea,  or  at  any  place  out  of  England  i 
^^  an  indi£lment  thereof  found  by  the  jurors  of  the  county  of 
^*  England  in  which  fuch  deaths  ftroke,  or  poifoning  fliall 
*^  happen  refpedtively  as  aforefaid,  whether  before  the  coroneff 
^<  upon  the  view  of  fuch  dead  body  j  or  before  the  juftices 
^  of  the  peace,  or  other  jufticed  or  commiffioners  whd  fliall 
^^  have  authority  to  enquire  of  murders,  fliall  be  as  g06d  ind 
^^  effe6i(ial  ifi  lavi^  as  well  againft  the  principals  and  accef-* 
^*  faries  as  if  fuch  felonious  flrolce  and  death)  or  poifoning 
<<  and  death  j  and  the  offence  of  fuch  acceflaries  had  happened 
^<  in  the  fame  county  where  fuch  indictment  fliall  be  found.; 
<*  and  the  juftices  of  gaol  delivery  and  oyer  and  terminef  io 
^<  the  fame  county ;  and  alfo  any  fupcrior  court,  in  cafe  fuch 
*^  indi£lment  fliall  be  removed,  &c.  fliall  and  may  proceed 
*^  upon  the  fame  in  all  points,  as  they  might  or  ought  to  do 
**  in  cafe  fuch  ftroke,  poifoning  or  death,  &c.  had  happened 
^'  in  the  fame  county  where  fuch  indictment  fliall  be  found/' 

3inft.4S,49«  SeSf.  1 3.  It  is  faid  by  fome.  That  the  death  of  one  who 
X  Haie4z6  jj^^j  jj^  ^^^  county,  of  the  wound  given  in  another,  was  not 
HI,  ^3^."^^'  indictable  at  all  at  common  law,  becaufe  the  offence  was  not 
India.  13,  45,  compleat  in  either  county,  and  the  jury  could  enquire  only  of 
6  H.*  7^  10°  ^^^^  happened  in  their  own  county.  But  It  hath  been  holden 
Finch. '411!  by  others,  That  if  the  corps  were  carried  into  the  county 
s.  p.  c.  i8».  c.  where  the  ftroke  was  given,  the  whole  might  be  enquired  <rf 
b!  App.^1  8c  ^y  ^  j"'*y  of  ^he  fame  county:  And  it  is  agreed,  That  an  ap- 
S3,  Ss,  J49.  *  peal  might  be  brought  in  either  county,  and  the  faA  tried  by 
a  jury  recurned  jointly  from  each:  And  at  this  day,  by  force 

of 
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€f  1  tnd  3  Edw.  6.  c.  24.  the  whole  is  triable  by  a  jury  of 
the  coiinty  where  the  death  (hall  happen,  on  an  indidment 
found,  or  appeal  brought,  in  the  fame  county. 

$rS.  14.  Alfo  by  force  of  26  Hen.  8.  c.  6.  ^  murder  in  B.i.  0.25. 
Wales  may  be  enquired  of  in  an  adjoining  Engliih  county.  c.^Cii!^*47 
But  appeals  muft  ftill  be  brought  in  the  proper  county.  498^  $33. 

I  Jon.  a^5« 
1  Ler.  III.     Latch.  !«»   ixS.     310^.50.     S  Mod.  136,  146.     Stra.  502,  553.     6  Mud.  t47« 
VAngh.  413.    Sii.  X7f.    K.eb.  621,  6639  677.    Wilf.  320.    Ack.  175,  iSx.     Vent*  93. 

5#/?.  15.  As  to  the  third  point,  viz.  Who  are  fuch  per- 
fons  by  kiiKhg  of  whom  a  man  may  commit  murder.  It  is 
agreed^  that  the  malicious  killing  of  any  perfon,  whatfoever 
nation  or  religion  he  be  of,  or  of  whatfoever  crime  attainted, 
is  murder. 

S^^.   16.  And  it  was  anciently  holden.  That  the  caufing  BraA.  m^ 
of  an  abortion,  by  giving  a  potion  to^  or  ftriking,  a  woman  g*  Con  oV.* 
big  with  child,  was  murder.     But  at  this  day,  it  is  faid  to  be  Sum.  53. 
a  great  mifprifion  only,  and  not  murder,  unlefs  the  child  be  P-^*"^.  i4^» 
born  alive,  and  die  thereof,  in  which  cafe  it  feems  clearly  to  (^j^y^de'i  Halt 
be  murder,  notwithftanding  fome  opinions  to  the  contrary  (a).  433. 
And  in  this  refpe(2  alfo,  the  common  law  feems  to  be  agree-  l^^^'  '*• 
able  to  the  Afejaical^  which  as  to  this  purpofe  is  thus  expref-  f.*  /s^  ^^* 
fed,  *^  If  men  ftrive  and  hurt  a  woman  with  child,  fo  that  her  3  <nft.  50. 
**  fruit  depart  from  her,  and  yet  no  mifchief  foUow,  he  iball  J,^^,.%g 
**  be  furely  puniflied,  according  as  the  woman's  hulband  will  Dalt.  c.  93. 
(«  lay  upon  bim,  and  he  (hall  pay  as  the  Judges  determine;  and  Sxodatt.  at. 
•*  if  any  mifchief  follow,  then  thou  flialt  give  life  for  life."  ^'  **'  *3' 

Sg^.  17.  It  feems  alfo  agreed.  That  where  onecounfelsa  l>yj«'!W. 
woman  to  kill  her  child  when  it  (hall  be  born,  who  afterwards  {25.'  **^^* 
does  kill  it  in  puffuance  of  fuch  advice,  he  is  an  acceflary  to  3  loH.  5x. 
the  murder,    f  But  in  the  cafe  of  the  murder  of  baftard  chil-  >^«*y-x»7» 
dren  by  the  unnatural  mother,  it  is  difficult  to  prove  that  the 
child  was  born  alive  ;  and  it  is  therefore  enacted  by  21  JaC. 
1.  c.  27.  made  perpetual  by  i6.  Car.  i.  c.  4.  "  That  if  any  J^^^^^jn •*^' J^* 
*'  Woman  be  delivered  of  any  ifliie  of  her  body,  male  or  fc-  prlnl^^lVJU* 
"  male,  which  being  born  alive,  (hould  by  the  laws  of  this  o.  B.  1784.  jp. 
"realm  be  a  baftard,  and  (he  endeavour  privately,  either  "*3' 
"  bydrowningor  fccret  burying  thereof,  or  any  other  way, 
**  either  by  herfelf,  or  the  procuring  of  others,  fo  to  conceal 
"  the  death  thereof,  as  that  it  may  not  come  to  light,  whether 
•*  it  were  born  alive  or  not,  but  be  concealed,  except  fuch 
^  mother  can  prove  b^  one  witnefs  that  fuch  child  was  bora 
*^  dead,  (he  (hall  fufier  death  as  in  cafe  of  murder.'' 

Siil.  i8.  As  to  the  fourth  point,  'ok.  What  killing  (hall  totk.  t^^^  t^y. 
oeadjadged  of  malice  prepenfe  or  murder.     It  is  to  be  ob-  KeW.  i-^o* 
fer»cd,That  a/7/  formed  deGgn  q{  doin^  mifchief,  may  be  ^^•^•^S^^^ 
^  /  called  ^^^ 
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called  malice ;  and  therefore  that  not  fuch  killing  only  as 
jjuroceeds  from  premeditated  hatred  or  revenge  againft  the 
perfon  killed,  but  alfo  in  many  other  cafes,  fuch  as  is  accom* 
panied  with  thofe  circumftances  that  ihew  the  heart  to  be  per* 
verfely  wicked,  is  adjudged  to  be  pf  malice  prepenfe,  and  con- 
fequently  murder. 

Keiy.Ta9»i3o*  Se£i.  19.  And  according  to  this  notion,  I  (hall  confider, 
o>St!Tt.^7is!^'  Firft,  Such  murder  as  is  occaiioned  through  an  expreis  pur- 
Prin.  F.  L.X36.  pofe  to  do  fome  perfonal  injury  to  him,  who  is  flain  in  particu- 
lar, which  feems  to  be  moft  properly  called  exprefs  malice.—* 
Secondly,  Such  as  happens  in  the  execution  of  an  unlawful 
jSuStion,  principally  intended  for  fome  other  purpofe,  and  not 
to  do  a  perfonal  injury  to  him  in  particular  who  is  flain,  in 
which  cafe  the  malice  feems  to  be  moft  properly  faid  to  be 
implied. 

Si^.  20.  As  to  murder  in  the  firft  fenfe,  fuch  a£h  as  Ihew 
a  dired  and  deliberate  intent  to  kill  another,  as  poifoning, 
ftabbing,  and  fuch  like,  are  fo  clearly  murder,  that  I  know 
not  any  queftions  relating  thereto  worth  explaining. 

But  the  cafes  which  have  borne  difpute,  have  generally  hap- 
pened in  the  following  inftances —Firft,  In  duelling.-— Se* 
^  condly.  In  killing  another  without  any  provocation,  or  but 

upon  a  flight  one. — Thirdly,  In  killing  one  whom  .the  perlbn 
killing  intended  to  hurt  in  a  lefs  degree. 

Bulft.  S6/S7.  Si^.  21.  As  to  the  firft  inftance  of  this  kind,  it  feems 
Keiy.  lag.  agreed,  that  wherever  two  perfons  in  cool  blood  meet  and 
10  St.  Tr.  139.    ggj^^  ^jj  ^  precedent  quarrel,  and  one  of  them  is  killed,  die 

other  is  guilty  of  murder,  and  cannot  help  himfelf  by  alledging 
(«)  2  ^ulft.  147.  that  he  was  {a)  firft  ftruck  by  the  deceafedj  or  that  he  bad 
Pi?^«*  n'  c  often  (*)  declined  to  meet  him,  and  was  prevailed  upon  to  dp 
3  BuiA.  171.  it  by  his  importunity  ;  or  that  it  was  his  only  intent  to  vmdu 
|ii3i«  4$.  cate  his  reputation ;  or  that  he  meant  not  to  kill,  but  only  to 

Jj"gf ^5*»453-  difarm,  his  advcrfary :  For  fince  he  deliberately  engaged  in 
H^  7j6«  an  2lA  highly  unlawful,  in  defiance  of  the  laws,  he  muft  at  his 

peril  abide  the  confequences  thereof. 

S  inft.  CI.  Si^.  22    And  from  hence  it  clearly  follows.  That  if  tws 

kT*    6  perfons  quarrel  over  night,  and  appoint  to  fight  the  next  day^ 

I  Lev.^So.  or  quarrel  in  the  morning,  and  agree  to  fight  in  the  after* 
Fofter  297.  noon  ;  or  fuch  a  confiderable  time  after,  by  which,  in  com** 
BuTu2%!^*  ^   ^^^  intendment,  it  muft  be  prcfumed  that  the  blood  wa^ 

cooled,  and  then  they  meet  and  fight,  and  one  kill  the  other^ 

be  is  guilty  of  murder* 
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S§it.  %%•    And  wherever  it  appears  from  the  whole  cir-  Kcly,  56.  aj. 
cumftances  of  the  cafe.  That  he  who  kills  another  on  a  fud-  p ^^^;  ^^; 
den  quarrely  was  matter  of  his  temper  at  the  time,  he  is  guil-  Strange  773. 
tj  of  murder ;  as  if  after  the  quarrel  he  fall  into  other  dif-  ^*  ^y*  «4^» 
courie,  and  talk  calmly  thereon ;  or  perhaps  if  he  have  fo  '^^* 
much  coniideration,  as  to  fay,  that  the  place  wherein  the 
•  quarrel  happens  is  not  convenient  for  fighting  ;  or  that  if  he  '  ^^*  *^ 
mould  fight  at  prefent,  he  fliould  have  the  dUadvantage  by 
reafbn.of  the  height  of  his  (hoes,  &c. 

S$a*  24«     And  if  A.  on  a  quarrel  with  B.  tell  him  that 
he  will  noC  ftrike  him,  but  that  he  will  give  B.  a  pot  of  ale 
to  ftrike  him,  and  thereupon  B.  ftrike,  and  A.  kill  him,  he 
is  guilty  of  murder,  for  he  fhall  not  elude  the  juftice  of  the  Sub.  4!. 
law  by  fuch  pretence  to  cover  his  malice. 

Sgff.  25.    In  like  manner  if  B«  challenge  A.  and  A.  re- 
bk  to  meet  him,  but  in  order  to  evade  the  law,  tell  B.  that 
he  ihall  go  the  next  day  to  fuch  a  town  about  his  bufinefs, 
and  accordingly  B.  meet  him  the  next  day  in  the  road  to  the  1  H«ie453. 
fine  town,  and  aflault  him,  whereupon  they  fight,  and  A.  ^7$im!1a**' 
kills  B.   he  (eems  guilty  o^  murder,  unlefs  it  appear  by  the  "    ""* 
whole  circumftances  that  he  eave  B.  fuch  information  acci- 
dentally, and  not  with  a  dengn  to  give  him  an  opportunity 
0f  fighting. 

Si&.  26.     And  at  this  day  it  Teems  to  be  fettled.  That  if  a  Crom.ftft« 
man  afTault  another  with  malice  prepenfe,  and  after  be  driven  P*^<>  93* 
by  him  to  the  wall,  and  kill  him  there  in  his  own  defence,  k^'.^S  im. 
be  is  guilty  of  murder,   in  refpetSi  of  his  firft  intent. 

SeH.  27.     And  it  hath  been  adjudged,  T|^at  even  upon  a 
fadden  quarrel,  if  a  man  be  fo  far  provoked  by  auy  bare 
words  or  geftures  of  another,  as  to  make  a  pu(h  at  him  with  Crom.  23. 
afword,  or  ftrike  at  him  with  any  other  fuch  weapon  a^  ina-  KcI^*  5,^^'.,, 
niieiUy  endangers  his  life,  before  the  other's  fword  is  drawn,  Ld.  Ray.'x489^ 
and  thereupon  a  fight  enfue,  and  he  who  made  fuch  aiuult  9^^*^'*^ 
kill  the  other,  he  is  guilty  of  murder  ;  becaufe  that  by  aflault- 
ing  the  other  in  fuch  an  outrageous  manner,  without  giving 
bim  an  opportunity  to  defend  himfclf,  he  ffaewed  that  he  in- 
tended not  to  fight  with  him,  but  to  kill  him,  which  violent 
rtvenge  is  no  more  excufed  by  fuch  a  Hight  provication,  than 
if  there  had  been  none  at  all. 

&^«  28*     But  it  is  faid.  That  if  he  who  draws  upon  ano-  Keif.  55961, 
{her  in  a  fudden  quarrel,  make  no  pafs  at  him  till  his  fword  l^'m^ 
w  drawn,  and  then  fieht  with  him,  and  kill  him,  he  is  guilty  10  St.  Tr.' 51  j! 
pf  manflaughter  onlj^  becaufe  that  by  neglevSling  the  oppor-  Softer  297. 
^nityof  killing  the  other  before  he  was  on  his  guard,  and  in  ^^-^^V^** 
^  condition  to  defend  himfelf,  with  a  like  hazard  to  both,  he 
''^d  that  his  intent  was  not  fo  much  to  kill,  as  to  combat 
^4  the  other,  w  compliance  with  thofc  common  notions  of 
^miwj  wbicb  prcvuUpg  over  resWon,  during  tb«  time  that 


||4  O  F        M    U    R    D    E    R.  Bk.  i: 

ft  man  is  under  the  tranfports  of  a  fudden  paflion,  fo'far  miti- 
gate his  offence  in  fighting,  that  it  fhall  nut  be  adjudged  t* 
be  of  malice  prcpcnfe. 

Sum.  48.  Se^.  2g.     And  if  two  happen  to  fall  out  upon  a  fudden', 

J  inft.  51.         j^nd  prcfcntly  agree  to  fight,  and  each  of  them  fetch  a  wc^apon, 
J  HM^l^l        ^'jd  g^  into  the  field  and  there  one  kill  the  other,  he  is  guilty  of 
manflaughter  only,  becaufe  he  did  it  in  the  heat  of  blood. 

9  Hate  4^,  Se^.  30.     And  fuch  an  indulgence  is  (hewn  to  the  firati* 

Crom.  ^^'  tics  of  human  nature,  That  where  two  perfons  who  have  for* 

?um!  49.^^'  merly  fought  on   malice,  are  afterwards  to  all  appearance  re- 

I  Roll  360.  conciled,  and  fight  again  on  a  frefh  <!^uarrel,  it  Ihall  nbl  bft   • 

I  Bulft*  I7I-  prefumed  that  they  were  moved  by  the  old  grudge,  ^mUfft'  it 

appear  by  the  whole  circumftances  of  the  fa^. 

aum.  ft.  Si^.  31,    But  the  law  fo  far  abhors  all  duelling  in  ^d 

^Frecm^^i'  Wood,  That  not  only  the  principal  who  aSually  killa  the 

0.  f/x7S4'p!  other,  but  alfo  his  feconds  are  guilty  of  murder,  whether  thqr 

1043.  fought  or  not ;  and  feme  have  gone  fo  far  as  to  hold,  that  die 

g^*  *^^'  feconds  of  the  perfon  killed  are  alfo  equally  guilty,  in  refpeft 

II  $1.  i'r.  114.  to  that  countenance  which  they  give  to  their  principals  in  the 
frin*P.l«.c,x9.  execution  of  their  purpofe,  by  accompanying  them  therein, 

and  being  ready  to  bear  a  part  with  them  :  But  fom?  have 
thought  this  rather  too  ibvere  a  conftrudion  to  make  a  man 
by  fuch  reafoning  the  murderer  of  his  friend,  to  whom  be  wai 
fo  far  from  intending  any  mifchief,  that  he  was  rca47  to  ba- 
2^ard  his  own  life  in  his  quarrel. 

£eaeri;$,  Si£f.  32.    And  now  I  am  to  confider  the  (ccond  inftance 

lUiJ^i^'/*^^'  ^f  **^  \i\ndf  viz.  fuch  murder  as  happens  in  killing  another 
5tiAii^e773.  without  any  provocation,  or  but  upon  a  flight  one;  as  to 
which  it  is  to  be  obferved,  that  wherever  it  appears  that  a 
man  killed  another,  it  (ball  be  intended,  prima  facie^  that 
he  did  it  malicioufly,  unlefs  he  can  make  out  the  contrary, 
by  ihewing  that  he  did  it  on  a  fudden  provocation,  See 

Cro.THs,  694,  SeSi.  33.  Alfo  it  feems  to  be  agreed.  That  no  («)  breach 
M*  J^*^'  '^  ^^  *  man's  word  or  promife,  no  trefpafs  either  to  (^)  lands  or 
(<f)Vc?//i?5.  goods,  no  affront  by  bare  {c)  words  or  geftures  however  falfe 
iH4ie455,456«  or  malicious  it  may  be,  and  aggravated  with  the  moft  pro« 
iR/>ii  60  6  coking  circamftanccs,  will  excufe  him  from  being  guilty  of 
(b)  Kiiy.  131/  murder,  who  is  fo  far  tranfportcd  thereby,  as  immediately  to 
^^t  attack  the  perfon  who  offends  him,  in  fuch  a  manner  as  mani^* 

(f K- li'«.^77f •  f^^'y  endangers  his  life,  without  giving  him  time  to  put  him — 
Koy  171.  '  felf  upon  his  guard,  if  he  kills  him  in  purfuance  of  fuch  aC- 
iSid,  177.  fault,  whether  the  perfon  flain  did  at  all  fight  in  his  defence 

HoCi'r-'*  or  not ;  for  fo  hafe  .ai)4  cruel  a  revenge  cannot  have  too  fcr- 
Con,  Tjon,  43».  vcre  a  conftruction. 

Kely,  55,  6i, 

131.    C.  Jac.  296.     X 2  Co.  37,    O.  B.  J784.  p.  19.     Poller  316.     5  Su  Tr.  ^96.     7  St.  T"r« 

4ax.    Stylet  467. 

VjJcFoC^£^         Se^l.   34.     But  if  apeiton  ^oi^Yo\oV^dVv^&VAatfttittie  Other 
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meant  not  to  kill,  but  only  chaftife  him  ;  or  if  he  had  re« 
firained  hirofelf  till  the  other  had  put  himfelf  on  his  guards 
and  then  in  fighting  with  him  had  killed  him,  he  bad  been 
guilty  of  manilaughter  only. 

Se£i^  35,  And  of  the  like  ofience  (hall  he  be  adjudged 
guilty,  who  feeing  two  perfons  fighting  together  on  a  private 
quarrel,  whether  fudden  or  maticious^  takes  part  with  one  of 
them,  and  kills  the  other. 

Si£i.  36.    Neither  can  he  be  thought  guilty  of  a  greater  («)  )u\j  t37« 
crime,  vrho  (j)  finding  a  man  in  bed  with  his  wife,   or  be*  *  ^"t.  158, 
ing  adually  \b)  flruck  by  him,  or  pulled  by  the  nofe,  or  fil-  »  K^b.Va^ 
lipped  upoA  die  forehead,  immediately  kills  him  \  or,  \c)  who  (i)  Keiy.  1^1% 
happens  to  kill  another  in  a  contention  for  the  wall  (  or  {d)  l^\^^^l^^\^ 
in  the  defence  of  his  perfon  from  an  unlawful  arrefl ;  or  {e)  ^in^?'^^}'^* 
in  the  defence  of  his  houfe  from  thofe  who  claiming  a  title  to  it  (^  i^dy*  137* 
attempt  forcibly  to  enter  it,  and  to  that  purpofe  (hoot  at  it,  ^c.  |,"sum^'* 
or  in  (f)  the  defence  of  his  poffeffion  of  a  room  in  a  publick  Crom.  17. 
htiiie,  from  thofe  who  attempt  to  turahim  out  of  it,  and  there-  ^}}&^^' 
■pon  draw  their  fwords  upon  him  j  in  which  cafe  the  killing  ^{^^  prL?ias, 
the  aflailant  hath  been  holden  by  fome  to  be  juftifiable  :  But  it 
tt  ceruin.  That  it  can  amount  to  no  more  than  manflaughtcr. 

Seff.  37.  Nor  was  he  judged  criminal  in  a  higher  degree,  Sam.4S. 
who  feeing  his  fon's  nofe  bloody,  and  being  told  by  him.  That  c.  jac.  296. 
be  had  deen  beaten  by  fuch  a  boy,  ran  three  quarters  of  a  "v^nt.*?5f, 
mile,  and  having  found  the  boy,  beat  him  with  a  fmall  cudjgcl,  1  Halt  4C3, 
whereof  he  afterwards  died.  (1)  GoJb.  lia. 

.LdRaym.  1495* 
ind  Foil*   194,  295, 

(1)  Hot  wa«  he  tkought  more  cnminali  wdo,  duped  tnd  en«our«gcd  by  a  coocourfb  Of  peo|»Tei 
Ihivir  t  pftkpocket  into  a  pound,  adjoining  to  the  road»  in  order  to  avenge  the  thcfc  by  ducking 
kuA»  b«it  without  any  apparent  iotcotion  to  tike  away  his  lite,  and  the  pickpocket  was  drowned  | 
far  aJtbottgh  thib  mode  urpuaiflimenc  is  highly  injaitiiijule  »n4  il!rgal,)ct  ihe  law  refpcdts  the  infir- 
Aitiei  and  imbecilities  of  htiman  nature  where  certain  provocations  are  given.  O.B.  1785.  Nu.75 1,~^ 
Su  ^Q  where  three  Scotch  foldiers  were  drinking  together  in  a  public  hoafe,  one  of  them  ftruck  fame 
trangcrs  who  were  drinking  in  another  box  with  a  fmalj  ratun  ;  they  having  ufed  fevera)  opprobrious 
epithets,  and  reviled  the  charaAer  of  the  Scotch  nation.  An  altercation  anlued  j  and  dne  of  \he 
Iraagerslaid  hold  tif  the  fildier  who  laJ  ftricken,  and  threw  him  agjinil  a  fettle  The  altercation 
iacftifed,  and,  when  the  foldier  had  pnid  the  reckoning,  the  ftranger  again  (hoved  him  from  the  room 
iftathe*pairage.  Upon  this  the  fuldier  caclaimed,  that  **  he  did  not  mind  kiU'iug  an  EngliihmaM 
•*  soce  than  eating  a  mefs  of  crowdy."  The  ftranger,  aififted  by  another  perfon,  then  violently 
palhed  the  foldier  out  of  the  houfe,  whereupon  the  fuldier  inAantly  turned  icund,  drew  hi^  fwoid, 
ud  ftabbed  the  ftranger  to  the  heart.  Tbik  was  adjudged  manilaughter.  Lord  MansnelJ,  5  Ruir. 
17^.  Vide  alfo  the  King  v.  Snow,  tried  before  ?.lr,  Juftice  Wlllcs,  Sum.  Aff.  N  .rti.ampt'«n, 
i?ti,  and  Rex  v.  John  Brown  for  the  murder  of  J.  Maccailcr,  June  1776.  Bat  in  thcfc,  auJ 
iadetd  ia  every  other  cafe  of  Immicide  upon  provocation  now  great  ioever  it  be,  if  there  l*  a  Ui- 
ficient  time  fur  palfion  to  lubfide,  und  for  reafon  to  inceipofc,  fuch  Lumicide  will  be  rourdci«  Foti* 
t?!.  196,    1  Hale,  4S6.     1  Vcn.  15S.  Ray.  212. 

Se£!.  38.  And  now  we  arc  come  to  the  third  inftance  of  KeU.  6i,  131. 

this  kind,  vtz.  Such  murder  as  happens  in  killing  one  whom  viue  .Mary 

At  perfon  killing  intended  to  hurt  in  a  lefs  degree;  as  to  "/^^^ *"„*', 

which  it  is  to  be  obfcrvcd,  That  wherever  a  perfon  in  cool  o!^,V-j^^^l[ 

991  • 
JojietJgd.    Palm.  $2^,    Sir.  771.    Ld.ilxj*  i\i^,  \^Vv 
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blood)  by  way  of  revenge,  unlawfully  and  deliberately  bettt 
another  in  fuch  a  manner,  that  he  afterwards  dies  thereof,  he  is 
guilty  of  murder,  however  unwilling  he  might  have  been  to 
have  gone  fo  far. 

c.  Car.  131.  Siif.  39.  Alfo  it  feeras,  That  he,  who  upon  a  fudden  pro- 

Padm^^'c!'*  vocation,  executeth  his  revenge  in  fuch  a  cruel  manner,  as 
Keif.  127!  fliews  a  cruel  and  deliberate  intent  to  do  mifchief,  is  guilty  of 
*  Hd^^'  murder,  if  death  enfue  5  as  where  the  keeper  of  a  park,  txni^ 

FoflcffV^'        i'^S  ^  ^y  dealing  wood,  tied  him  to  a  horfe's  tail  and  beat  bim^ 
whereupon  the  horfe  ran  away  and  killed  him. 

^/<?.  40.  And  now  I  am  to  confider  the  fi^ond  geoe* 
ral  branch  of  this  head,  viz.  In  what  cafes  fuch  kiUing  (hall 
frlo;  F.  L.  si6»  b^  adjudged  murder  which  .happens  in  the  execution  of  an  un* 
lawful  aSion,  principally  intended  for  fome  other  purpo(e»  and 
not  to  do  a  perfonal  injury  to  him  in  particular  who  happen! 
to  be  flain. 

And  this  I  (hall  confider  in  the  following  inftances  :-^Firftf 
Where  the  principal  intention  is  to  commit  another  felony.— 
Secondly,  Where  the  principal  defign  is  to  comfnit  a  bare 
breach  of  the  peace,  not  intended  againft  the  perfon  of  him 
who  happens  to  be  flain.— Thirdly,  Where  the  chief  motive 
is  to  aifift  a  third  perfon. — Fourthly,  Where  the  dired  defign 
is  to  efcape  from  an  arreft.— Fifthly,  Where  the  principal  pur« 
pofe  is  to  ufurp  an  illegal  authority.-— Sixthly,  Where  no  mif- 
chief is  intended  at  alK 

^.    ^  SeH.  41.  As  to  the  iirft  particular,  viz.  Such  killing  as 

*y^^  *^  ^'       happens  in  the  execution  of  an  unlawful  adion,  whereof  the 

lum.  50.  principal  intention  was  to  commit  another  felony.     It  feems 

Pra'p'ta      ^g""^^*  That  wherever  a  man  happens  to  kill  another  in  the 

9uinV46, 50*^*  execution  of  a  deliberate  purpofe  to  commit  any  felony,  he  is 

Qait.  c.  93,       guilty  of  murder  ;  as  where  a  perfon  (hooting  at  Ume  fowl^ 

Wowlion        ^^^^  *"  intent  to  fteal  them,  accidentally  kills  a  man;  or 

where  one  fets  upon  a  man  to  rob  him,  and  kills  him  in  malcing^ 

reftftance ;  or  where  a  perfon  (hooting  at,  or  fighting  with 

one  man,  with  a  defign  to  murder  him,  mifles  him  and  kills 

another. 

Se^.  42."  And  not  only  in  fuch  cafes  where  the  very  ad 

of  a  perfon  having  fuch  a  felonious  intent,  is  the  immediate 

Plov.  474.        caufo-  of  a  third  perfon's  death,  but  alfo  where  it  any  way 

3rlnft.  5r.         occafionally  caufes  fuch  a  misfortune,  it  makes  him  guilty  of 

^^***'g+3^>      murder  ;  and  fuch  was  the  caic  of  the  hulband,  who  gave  a 

9Co.8x.*  poifoned  apple  to  his  wife,  who  eat  not  enough  of  it  to  kill 

her,  but  innocently,  and  againft  the  hu(band*s  will  and  per<« 

fuation,  gave  part  of  it  to  a  child  who  died  thereof;   fuch  alfo 

'  was  the  cafe  of  the  wife,  who  mixed  ratfbane  in  a  potion  fent 

by  an  apothecary  to  her  hufband,  which  did  notkilfhim,  but 

afterwards  killed  the  apothecary,  who  to  vindicate  bis  reputa* 

tiOn  taftcd  it  bun(elf>  having  &t&  &\it^  'v^  tb^N^t.    Neither  it 
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it  materia!  in  this  cafe.  That  the  fttrring  of  the  potion  might 
make  the  operation  of  the  poifon  more  forcible  than  otherwife 
it  would  have  been ;  for  inafmoch  as  fuch  a  murderous  inten- 
don*  which  of  itfelf  perhaps  in  ftridnefs  might  juftly  be  made 
pHnifliable  with  deadi,  proves  now  in  the  event  the  caufe  of 
the  king's  lofing  a  fubje£^,  it  ihall  be  as  feverely  puniihed  as  if 
it  had  had  the  intended  effect  the  miffing  whereof  is  not  owing 
to  any  want  of  malice,  but  of  power. 

Ssff.  43.  But  if  one  happen  to  be  poifoned  by  ratfbane  laid  Plow.  474* 

in  order  to  deftroy  vermine,  the  perfon  by  whom  he  is  fo  killed  9  ^^^'* 

is  guilty  of  homicide  per  imf§rtunium  only,  bccaufe  his  inten-  sam.  so. 
CioAS  were  wholly  innocent. 

&kf?.  44^  Aifo  if  a  third  perfon  accidentally  happen  to  be  i  Hale  44i» 
killtd  by  one  engaged  in  a  combat  with  another  upon  a  fudden  ^^»  45T* 
quarrel,  it  feems  t£it  he  who  kills  him  is  guilty  of  manflaughter  ^\^^\\\ 
otAj.   But  it  hath  been  adjudged.  That  if  a  juftice  of  peace,  Dait.  c.  ^u 
conftable,  or  watchman,  or  even  a  private  perfon,  be  killed  in  \l^^l' 
endeavouring  to  part  thofe  whom  be  fees  fighting,  the  perfon  Keiy  6*6. 
by  whom  he  is  fpiiled,  is  guilty  of  murder ;  and  that  he  cannot;  ^^  A(r.  71. 
czcufe  bimfelf  by  allcdging  that  what  he  did  was  in  a  fudden  ^  ^^]  ^g' 
aflray  in  the  heat  of  blood,  and  through  the  violence  of  paffion ;  Croni.  2^. 
fat  be  who  carries  his  refentment  fo  high,  as  not  only  to  exe-  ^^^'  19"^*  3^* 
cute  his  revenge  againft  thofe  who  have  affronted  him,  but 
even  againft  fuch  as  have  no  otherwife  offended  him  but  by 
dcring  their  duty,    and  endeavouring  to  reftrain  him  from 
breaking  through  his,  (hews  fuch  an  obftinate  contempt  of 
the  laws,  that  he  is  no  more  to  be  favoured,  than  if  he  had 
aAed  in  cool  blood, 

SeSf.  45.  Yet  it  hath  been  refolved.  That  if  the  third  perfon  Kdy.  66, 115. 
flain  in  fuch  a  fudden  affray  do  not  give  notice  (2)  for  what  pur-  ^J^^'  3;o»  3"- 
pofe  he  comes,  by  commanding  the  parties  in  the  king's  name  x^  Hair  !|i'a, 
to  keep  the  peace,  or  otherwife  manifedly  fhewing  his  inten-  460,461. 
tion  to  be  not  to  take  part  in  the  quarrel,  but  to  appcafe  it,  he  ^**'  *^*y*  ^^* 
who  kills  him  is  guilty  of  manflaughter  only,  for  he  might 
fufped  that  he  came  to  fide  with  his  adverfary. 

(s)  If  the  officer  be  within  his  proper  diftrid,  and  known,  or  but  generally  acknowledged  to  bear 
d»e  office  he  aflumeth,  the  law  will  prefume  that  the  party  killing  had  due  notice  ot'  tus  inieat,  efpeci* 
lUjif  it  be  in  the  day-time.     Fofter  135)  311. 

SiH.  46.  As  to  the  fecond  inftance  of  this  kind,  T^fz.  Such  i  Hale 449^1443, 
killing  as  happens  in  the  execution  of  an    unlawful   a<^on,  ^,^'1^^* 
where  the  principal  dclign  is  to  commit  a  bare  breach  of  Moor  8*6. 
de  peace,   not  intended  againft  thcperfon  of  him  who  hap-  ^^"^^^  35* 
pens   to  be  Hain.      It  fecms  clear,  That  regularly,-  where  5^^*47?**^* 
dirers   perfons    refolve   generally   to   refift    all    oppofers    in  5  Mod«  9%^. 
Ae  commiffion  of  any  breach  of  the  peace,  and  to  execute  it  ^y"  "*• 
in  fuch  a  manner' as  naturally  tends  to  raife  tumults  and  af-  fo^^V  islJ* 
frays,  as  by  committing  a  violent  difreifin  with  great  numbers  9SuTr.  715, 
of  peoplct  hunting  in  a  park,&r.  and  in  fo  doing  happen  to  kill 
ajBaOy  tiH^f  Mzc  all  guiltjf  of  murder i  &r  thc//muft  at  theic 

3  pcrA 
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peril  abide  the  event  of  their  anions,  who  wilfully  engage  in 
fucb  bold  difturbances  of  the  public  peace,  in  open  opppAtion 
'       to,  and  defiance  of,  the  juftice  of  the  nation.  (3) 

r$)  The  h6t  however  moft  apfcafto  have  been  committed  ftriAly  in  profccution  of  thepurpofe  far 
which  the  party  was  aflembled,  Prin.  P.  L.  134.  Therefore  if  divers  perlbns  be  enga^d  in  an  iin- 
Iswtiil  a^»  and  one  of  them,  with  malice  prepenfe  againft  one  of  his  companions,  finding  an  oppor- 
tonity,  kiiU  him,  the  reft  arc  not  concerned  In  the  guilt  of  that  ^€t,  Kely.  lit.  becaufe  it  hath 
no  connexion  with  the  crime  in  contemplation*  Prin.  P.  L*  235.  So  where  two  men  were  beat- 
log  another  roan  in  the  ftreet,  a  ftran^^cr  made  fome  obfervation  upon  the  cruelty  of  the  m€tf  upon 
yrhich  one  of  the  two  men  gave  him  a  mortal  ilab  with  a  knife.  Both  the  m^^n  were  in4i€ted  as 
nriQciptlt  in  the  murder,  yet,  although  both  were  doing  an  unlawful  a^  in  beating  the  maa,  as'the 
aeath  of  the  ftranger  did  not  enfue  upon  that  a  A  and  it  appearing  that  only  one  of  them  intended 
an^ Injury  to  the  perfon  killed,  the  judges  were  of  opinion  that  the  other  could  not  be  guilty  either 
M  principal  or  acceflary,  and  upon  the  cafe  of  the  King  v.  Thomfon,  Kely.  66,  67.  he  was  acquit-^. 
tcd«  S.  Mod,  164.  Trin.  9  Geo.  i.  and  iz  Mod.  629.   HMU  X|  W.  ^  Yet  fee  iz  Mod^  95^ 

Crpm.  *8*  Se^.  47.     Yet  where  diverfc  rioters  having  forcible  pof- 

i**Hale  440  fcflion  of  a  houfe,  afterwards  killed  a  perfon  whom  they  had 
441.  ejeded,   as  he  was  endeavouring  in  the  night  forcibly  to  re* 

f 9ft€r  jw.  gain  the  pofleffion,  and  to  fire  the  houfe,  they  were  adjudg- 
ed guilty  of  manflaughtcr  only,  notwithftanding  they  did  the 
h&  in  maintenance  of  a  deliberate  injury,  perhaps  for  thif 
reafon,  becaufe  the  perfon  flain  was  fo  much  in  fault  himfelf. 

$uiii.4S*  Sf^.  48.     But  if  in  fuch  or  any  other  quarrel,  whether  i( 

^*J^^'  93*  were  fuddcn  or  premeditated,  a  juftice  of  peace,  conftable, 
Kely.  66.*  or  watchman,  or  even  a  private  perfon,  be  (lain  in  endea- 
azAir.  71.  vouring  to  keep  the  peace  and  fupprefs  the  afFrayi  be  who 
Q  Co!  68*.  '^"^'^  ^*"^  ^^  guilty^  of  murder ;  for  notwithftanding  it  was  not 

Ovm.  15*.  his  primary  intention  to  commit  a  felony,  .yet  iqafmuch  as 
he  perfifts  in  a  lefs  offence  with  as  much  obftinacy,  as  to  go 
on  in  it  to  the  hazard  of  the  lives  of  thofc  who  no  otherwife 
offend  him,  but  by  doing  their  duty  in  maintenance  of  th^ 
law,  which  therefore  affords  them  its  more  immediate  protec- 
tion, he  fcems  to  be  in  this  refped  equally  criminal^  as  if  his 
intention  had  been  to  commit  a  felony* 

fHak,  437,  Si£l.  49.  •  As  to  the  third  inftance  of  this  kind,  viz.  fuch 

446*  killing,  as  happens  in  the  execution  of  an  unlawful  a^on, 

Crom/as*."'"  the  principal  mptive  whereof  was  to  aflift  a  third  perfon.     It 

Dalt.c.  93.        feems  clear,  that  if  a  mafter  malicioufly  intending  to  kill  ano- 

SaYU  ^6*  ^*'      ^^^  ^*^^  ^^^  fervants  with  him,  without  acquainting  them 

Fala.  30!  with  his  purpofe,  and  meet  hit  adverfary  and  fight  with  him 

and  the  fervants  feeing  their  mafter  engaged  take  part  with 

bim,  and  jcill  the  other,  they  are  guilty  of  manflaughter  only, 

but  the  mafter  of  murder. 

Crom.  z6«  ^'^'  5^'     ^^^  therefore  it  follows,  a  fortiori^  that  if  a 

89m.  5z,57.  man's  fervant  or  friend,  or  even  a  ftranger,  coming  fuddcnjy, 

^'rh'^"  .fee  him  fighting  with  another,  and  fide  with  him,  and  kill 

4c«8.''  *  the   other ;   or  feeing  his  fword  broken  fend  him  another, 

3B)im.  20$.      wherewith  he  kills  the  other,  he  is  guilty  of  manflauditfr 
CPWP.83Z.        ^„,y^  **      ^  ^ 

Keiy.  67,  86,        SeH.  51^    Yet  in  this  very  cafe,  if  the  perfon  killed  wcrt 
fok.  ttS,  irg.   *  b^'li^  ^  ^^^^  o&cec^oC  ^v^iet)  rtfi&ed  by  the  nift^t  ^^ 

J»  Mod.  j6i9  ^ 
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in  the  due  execution  of  his  duty,  fuch  friend  or  fervant,  &c. 
are  guilty  of  murder,  whether  they  knew  that  the  perfon 
llain  were  an  officer  or  not. 

Se£i.  52.  But  perhaps  it  may  be  objefted.  That  in  this 
laft  cafe  there  feems  to  be  no  more  malice  than  in  the  former ; 
and  fuch  third  perfon  being  wholly  ignorant  that  the  party 
killed  was  an  officer,  fcems  to  be  no  more  in  fault  than  if  he 
had  been  a  private  perfon. 

Se3.  53.     To  this  it  may  be  anfwered.  That  all  fighting  O.B.  1784, 775, 
is  highly  unlawful,  and  that  he,  who  on  a  fudden  feeing  per-  ^°J'  *7*i  309» 
fens  engaged  in  it,  is  fo  far  from  endeavouring  to  part  them,  ^' 
as  every  good  fubje<ft  ought,   thit  he  takes  part  with  one  fide,  ^  g.^^  ^^^ 
and  fights  in  the  quarrel,  without  knowing  the  caufe  of  it,  Noy  50. 
ihews  a  high  contempt  of  the  laws,   and  a  readinefs  to  break 
through  them  on  a  fmall  occafion,  and  mud  at  his  peril  take 
heed  what  he  does,  and  confequentiy  might  perhaps  in  ftridl 
juftice  be  adjudged  in  the  foregoing  cafes  to  act  with  malice,  pj^^^  ^^^ 
which   doth  not  always  fignify  a  particular     ill    will  againft 
the  perfon  killed^  as  appears  by  many  of  the  above-mentioned 
cafes;  and  though   fuch   perfon  be  favoured  in  rcfpeit  of  the 
fuddennefs  of  the  occafion,  where  both  the  quarrel  and  the 
perfon$  are  private,  yet  he  hiuft  not  exped\  fuch  indulgence 
where  the  fight,  in  which  he  fo  rafhly  eni^ages,  was  begun  in 
open  oppofition  to  the  juftice  of  tiie  nation,    and  a  perfon 
happens   to  be  killed  thereby  who  engaged  in  maintenance 
thereof,  and  on  that  account  is  under  its  more  particular  care; 
and  may  juftly  challenge,  that  his  oppofcrs  be  niiulc  examples 
to  deter  others  from  joining  in  fuch  unwarrantable  quarrels. 

Se^.   «J4.     But  if  a  man  feeing  another  arretted  and  re-  Kely.  60,  137. 
ftrained  from  his  liberty,  under  colour  of  a  prefs-v/arrant  or  f  ^'^'^' ^^\ 
civil  procefs,  ^c.  by  thofe  who  in  truth  have  no  fuch  authority,      *    ^^"  '"^ 
happen  to  kill  fuch  trefpaflcrs  in  relcuine;  the  perfon  oppreffed,        - 
be  fhall  be  adjudged   guilty  of  m;inil^iighter  only,  notwiih-     ^    ^  5' 
(landing  the  injured  perfon  fubmitted  to  ihem,    and  endea-  But  the  princi- 
voured  not  to  refcue  himfelf,  and  the  perfon  who  refciied  him,  P'f  "P""  ^^|^^*> 
did  not  know  that  he  was  illegally  arreted  ;    for  fnice  in  the  cided"  arT very 
•vent  it  appears,  that  the  perfons  flain  were  trcfpailti?,  cover-  elegantly  and 
ine  their  violence  with  a  (hev/  of  juftice,  he:  who  kills  them  is  ^.u™"/  ""jrc 

•     It       ji.       T_i  L-L-        'T         r      '     \  •         1  verted   by  Mr.    . 

indulged  by  the  law,  which  in  tncfc  catcs  judges  oy  the  event,  j«iticc  Foft«r, 
which  thofe  who  engage  in  fuch  unlawful  adions  muft  abide  P«  3'S>^<>  3^^* 
at  their  peril, 

Se£f.  55.     As    to   the    fourth   inftance   of  this  kind,  viz.  iHale,  c.8j. 
Such    killing   as    happens    in    the  execution  of  an   unlawful  ^u  */' ^3 
a£lion,  whereof  the  dirc6t  defign  was  to  efcape  from  an  arreft.  sum*.  45?  ^' 
It  feems  to  be  agreed.  That  whoever  kills  a  ftieriff,  or  any  of  ^^om.  24*  . 
bis  officers,  in  the  lawful  execution  of  a  civil  procefs,  as  on  !c,"^t  *'^- 
arrefting  a  peifon  upon  a  captain   <5c,  is  guilty  of  murder.         Foiter  29,  i^f, 

SiSf.  56.     Neither  is  it  any  cxcuk  to  fuch  a  perfon  that  ^^^"^  ^^    ^^ 
the  .proeers    wsa  erroneous,  (for  it  is   not  void  by   bcin^  c  V»c.Ao,i^^ 
Vol.  L  K  1    "i  * 
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I  Hale,c.  457,  fo,)  or  that  the  arreft  was  in  the  night,  or  that  the  officer  did 
Foftl  137',  311,  "°^  ^^''  ^^"^  ^^^  ^^^^  caufc  he  arrcftcd  him,  and  out  of  what 
311,  318.  court,  (which  is  not  ncceflary  when  prevented  by  the  party's 
B.  a.  c.  13.  refiftance ;)  or  that  the  officer  did  not  fhew  his  warrant,  which 
aHaie,  c.  Sc.  ^^  ^^  "^^  bound  to  d<o  at  all,  if  he  be  a  bailiff  commonly 
6  Co.  68,  69.     known,  nor  without  a  demand,  if  he  be  a  fpecial  one. 

Se^,  57.  Yet  the  killing  of  an  officer  in  fome  cafes  will 
jH^^^llll]]]  be  manflaughter  only.— As,  Firft,  Where  the  warrant  by 
460.  which  he  a<5ls  gives  him  no  authority  to  arrefl  the  party;  as 

'  "L  V*  ^1^'        where  a  bailiff  arrefts  J.  S.  a  baronet,  who  never  was  knight- 

II  Co!  49!         ed,  by  force  of  a  warrant  to  arrefl  jf.  S.  knight. 

Jones,  429.  4lr.ft.  333. 

6  Mod.  173.  Se^.  58.     Secondly,  Where  a  good  warrant  is  executed  in 

Ld!"Rav*  1028.  *"  unlawful  manner ;  as  if  a  bailiff  be  killed  in  breaking  open 
Fo(ier3ii,  319.  a  door  or  window  to  arreft  a  man;  or  perhaps  if  he  arreft 
iRoiu  137.  one  on  a  Sunday  fince  29  Car.  q.  c.  j.  hy  which  all  fuch 
I  Hii'e^458.        arrcfts  arc  made  unlawful. 

5  Co.  93.     2  Hale  117,470.     Salk.  79. 

Peace  officers  having  a  If^al  warrant  to  at'reft  fur  a  breach  of  the  peace,  may  break  open  doors,  after 
having  given  due  notice  and  demanded  admittance,  FoO.  1 36.  but  they  cannot  juftify  breaking  open  a«r> 
ward  duors  or  windows  to  execute  a  civil  fuit,  Foft.  319,  320.  Cowp.  3.  Therefore,  wherr  a  man, 
who  had  been  arreted,  by  the  artful  contrivance  of  an  officer  upon  civil  procrfs,  (that  of  the  warrant 
having  been  filled  up  ahcr  it  had  been  fealed)  obliged  the  officer  to  decamp  by  fnapping  a  piltol  at  him 
three  times,  but  the  officers  returning  to  the  houfr,  accompanied  by  the  platntiflT  and  the  attorney }  and 
all  three  attempting  to  force  in,  the  man  within  Bred  a  gun  through  the  door  and  ihot  the  attorney, 
it  was  ruled  manflaughter  only,  10  St.  Tr.  462.  See  alfo  the  arguments  in  the  London  Magasine 
for  Augull,  1759*     Foil.  311,  312. 

Se£I.  59.  As  to  the  fifth  inftance  of  this  kind,  viz.  Such 
^  ide Sup.  c,  a8,  jjijij^g  5^5  happens  in  the  execution  of  an  unlawful  adion, 
whereof  the  principal  purpofe  was  to  ufurp  an  illegal  authority. 
It  feems  cleari  That  if  perfons  take  upon  them  to. put  others 
to  death,  either  by  virtue  of  a  new  commiflion  wholly  un- 
known to  our  hws,  or  by  virtue  of  any  known  jurifdi£lion, 
i  which  clearly  extends  not  to  cafes  of  this  nature;  as  if  the 

court  of  Common  Pleas  caufe  a  man  to  be  executed  for  treafon 
or  felony;  or  the  Court  Martial,  in  time  of  peace,  put  a  man 

«.  e       to  death  by  the  martial  law,  both  the  judges  and  officers  are 

Summary  40*  m         /•  1  j      ^ 

guilty  of  murder, 

Douglas  200.  SeSf.  60.     But  where  perfons  aft  by  virtue  of  a  commiffion, 

which  if  it  were  ftri(5t]y  regular  would  undoubtedly  give  them 
full  authority,  but  happens  to  be  dcfcftive  only  in  fome  point 
of  form,  it  feems  that  they  are  no  way  criminal. 

Se^.  61.     As  to  the  fixth  inftance  of  this  kind,  viz.  Such 

killing  as  happens  in  the  execution  of  an  unlawful  aAion^ 

3  inl.'  57!*'       where  no  mifchief  was  intended  at  all.     It  is  faid.  That  if  a 

Sum.  44.  perfon  happen  to  occafion  the  death  of  another,  inadvifaUy 

O.B.  i785,No.  doing  any  idle  wanton  aSion,  which  cannot  but  be  attended 

12  Mod.  6x8.      With  the  manifeft  danger  of  fome  other ;  as  by  riding  with  a 

Ld,  JUx..M4^.    horfe  known  to  be  ufcd  to  VxcV  ^imotv^  a  multitude  of  peo|»le» 

i^in.P.L.M3(.  by  ^hjch  he  means  no  mote  \.\\aw  ^o  ^\Nex\.  \C\mW&>*i  ^aMfiani^  , 

tVcm  into  a  fright,  he  \s  s^Wt^  ot  tciuxiet. 
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Sta.  62.     Alfoithath  been  anciently  holden.  That  if  a  S.P.C.  16. 
peribn  not  duly  authorized  to  be  a  pbyfician  or  furgeon,  under-  c?om!*27.* 
take  a  cure  and  the  patient  die  under  his  hand,  he  is  guilty  of  43  Ed.  3/33, 
felony;  but  inafmuch  as  the  books  wherein  this  opinion  is  F.Cor.  163. 
bolden,  were  written  before  the  ftatute  of  23  i/.  8.  which  firft  Jinft.^i,^, 
excluded  fuch  felonious  killing,  as  may  be  called  wilful  mur- 
der of  malice  prepenfe,  from  the  benefit  of  clergy,  it  may  be  well 
queftioned,  whether  fuch  killing  (hall  be  faid  to  be  of  malice  pre- 
penfey  within  the  intent  of  that  ftatute;  however  it  is  certain 
highly  rafli  and  prefumptuous  for  unfkilful  perfons  to  undertake  *    *l«4»9>4ao- 
matters  of  this  nature ;  and  indeed  the  law  cannot  be  well  too 
ievcre  in  this  cafe,  in  order  to  deter  ignorant  people  from  en- 
deavouring to  get  a  livelihood  by  fuch  pradlice,  which  cannot 
be  followed  without  the  manifeft  hazard  of  the  lives  of  thofe 
who  have  to  do  with  them :  But  furely  the  charitable  endea^* 
vours  of  thofe  gentlemen  who  ftudy  to  qualify  themfelves  to 
give  advice  of  this  kind,  in  order  to  alfift  their  poor  neigh-  SeeDalt-coi, 
Dours,  can  by  no  means  deferve  fo  fevere  a  conftrudion  from  4Comm.  1*97. 
Aeir  happening  to  fall  into  fome  miftakes  in  their  prefcrip- 
tionst  from  which  the  moft  learned  and  experienced  cannot  Fo>r  other  partl- 
always  be  fecurc.  ihu  head,  fee  the 

chtptcr  ofpnnctpah  and  accejaries,  in  the  fecood  book. 


CHAPTER   THE  THIRT Y-SECOND. 


Of    petit-treason. 

AT  common  law  not  only  the  ©(Fences  fpecified  in  the  3  inft.  20,  lu 
twenty-fifth  of  Edward  the  Third,  but  many  others  alfo 
were  efteemed  petit  treafons,  which  are  not  fo  at  this  day ;  as 
(ig)  piracy  by  a  fubjeft ;  (0)  difcovery  of  the  king's  counfel  by  faj  ^  AiT.  35. 
imc  of  the  grand  jury;  (c)  an  attempt  by  a  wife  to  kill  her  Jj^l^*  ^J^J'l' 

Dalt,  c.  9X,  fcj  S.  P.  C.  10.  See  i  Hale  377,  to  382. 

But  by  25  £dw.  3.  no  offence  (hall  be  adjudged  petit  tfea- 
fon,  except  in  the  following  inftancc^ :  Fird,  Where  a  fer- 
vant  kills  his  mafter;  Secondly,  Where  a  wife  kills  her  huf- 
band  5  Thirdly,  Where  an  ccclefiaftical  man,  fecular,  or  re- 
ligious, kills  his  prelate  to  whom  he  owes  obedience. 

&^.  2.     And  this  ftatute  hath  been  fo  ftriflly  conftrucd, 
that  no  other  cafe  whatfoever,    which  cannot   be   brought  ^\^I*({.^,^',  j^ 
within  the  meaning  of  thefe  words,  however  it  may  be  in  its  iS.EUt.c!i.ix. 
dwn  nature  more  heinous,  (hall,  by  parity  of  reaion,  be  ex- 
pounded to  be  within  the  equity  of  them ;  and  therefore  the  i^^^iir.  14* 


morder  of  a  father  by  a 
hm^  uvltb  the  {on  mn 


fon  fhall  not  be  puniihed  as  petit  trea-  ^^"^'  ""^^ 


Sum.  XV 


may  by  a  reafonable  conftruftion  come  \)a\u  c.\i- 
d»  word  fcrvant,  ferving  the  father  for  meat,  dr\ak,  Ctowv.  i«>. 
^  ^  deaths^ 
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I  Hale,  380.  cloaths,  or  wages,  in  which  cafe  he  (hall  be  indided  by  the 
Lamb.H«.        name  of  a  fervant.    (i) 

(i)  **I  am  forry,"  fays  an  elegant  writer  upon  criminal  law,  **  that  par;lcide  is  not  comprehended 
within  the  clafs  of  petry  trcafon,  nor  fubjc^led  by  (jur  laws  10  any  degree  of  exemplary  notice.'* 
Reiterated  experience  hath  given  a  melancholy  refutation  to  Solon's  idea,  •*  that  it  i&  impoflible  ta 
commit  fo  unnatural  a  barbarity,"     Prin.  of  P.  L.  243. 

I  Hale,  380.  SeSf.  3.     Yet  the  murJer  of  a  miftrefs,  or  of  a  mafter's 

8,  12.    ^j^g^  j^as  jjgej,  adjudged  petit  treafon  within  this  ftatutc,  for 
Plow.  86.  notwithftanding  the  pcrfon  flain  can  in  neither  of  thcfe  cafeSy 

19  H.  6.47.  in. good  grammar,  come  under  the  word  mafter,  yet  they  are 
3  J^^'^°*  clearly  within  the  meaning  thereof,  being  ufed  here  to  fignify 

any  perfon  to  whom  another  ftands  related  as  a  fervant. 

33  AfT.  7.  Sen.  4.     Alfo  the  murder  of  a  perfon  by  one  who  was  hi^ 

s  P.  c  "o.*  f^^rvant,  upon  malice  conceived  during  the  fervice,  though  it 

Plow.  260/  be   not  within  the  cxprcfs  words,  is  within  the  meaning  of 

1  Co.  99.  them,  inafmuch  as  it  is  but  the  execution  of  the  trcafonablc 

3"iTA.^2o.  intention  of  the  party,  while  he  was  a  fervant. 

Sum.  24.  SeSf.  5.     Alfo  the.procuring,  aiding,  or  abetting,  of  any 

^1"^*  **^'  *'*  of  thefe  offences,  is  clearly  punifhable  within  tbe  meaning  of 
I  Half,  379.  this  act,  in  the  fame  mjinncr  as  it  was  before;  for  the  plain 
Dyer  352.  ir.icnt  of  the  ftatutes  is  only  to  reftrain  the  judges  from  pro- 

ceeding againft  other  crimes,  as  petit  treafons,  but  no  way  to 
alier  the  law  as  to  thefe. 

ScSl.  6.  •  And  therefore  it  feems  agreed.  That  perfons  ac- 

cufed  of  petit  treafon  fhall  be  conftrued  to  be  either  not  guilty 

at  all,  or  principal  or  acceffary,  according  to  the  known  rules 

of  law  in  other  cafes,  and  from  hence  it  follows,  That  if  the  faft  ap- 

Sttm.iJ^.  pear  to  have  been  done  upon  a  fudden  falling  out,  or  in  the  party's 

1  Hale  378, 380.  neceffary  felf-defence,  i5c,  it  cannot  be  petit  treafon.     For 

Daluc!  01.        inafmuch  as  all  petit  treafon  implies  murder,  and  is  the  higheft 

Crom.  19,20.    degree  thereof,  wherever  the  circumftances  do  not  make  the 

offence  murder,  they  cannot  make  it  petit  treafon ;  and  vice 

Dver2«:4.  ^^^A>  generally  wherever  the  circumftances  arc  fuch  as  will 

B.'Cor.  119.       make  the  killing  of  a  ftranger  by  a  flrangcr  murder,  they  make 

the  killing  of  a  hufband,  or  mafter,  iffc.    petit  treafon.     Yet 

it  hath  been  adjudged,  that  if  a  wife  or  fervant  procure  a 

^o  AHT.  25.         ftranger  to  kill  the  hufband,  or  mafter,  in  the  abfence  of  fuch 

'^U\x,  20,  21,    wife,  or  fervant,  neither  the  procurer  nor  aftor  are  guilty  of 

139*  pecit  treafon,  but  of  murder  only;  becaufe  it  is  an  allowed  maxim, 

Crom.  10.  ^^^^^  ^^^^  offence  of  an  accejfary  can  never  be  of  a  higher  kind  than 

Dy.  128,  332.    that  of  the  principal \  but  it  feems  clear.  That  if  the  wife  or 

Moor  91.  fervant  be  either  actually  prefent,  when  the  crime  is  done,  or 

'  prefent  only  in  judgment  of  law,  as  being  in  the  fame  houfe, 

but  not  in  the  fame  room,  (in  which  cafe  the  hopes  of  their 

immediate  affiftance  encourages  and  emboldens  the  murderer 

to  commit  the  faft,  which  otherwife  perhaps  he  would  not  have 

dsLtcd  to  tlo,  and  makes  thtm  guilty  in  the  fame  degree^  as  if 

thftf 
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they  had  acSually  ftood  by  with  their  fwords  drawn,  ready  to  B-»»c.  19, 
fecond  the  villainy,)  fuch  wife,  or  fervant,  being  principals  as  *   ^* 
much   as  the  ftranger,  are  guilty  of  petit  trcafon,  and   the  i  Hale,  38a, 
ftranger  of  murder;  but  it  is  faid^  That  if  a  wife  procure  a  Dyer 332. 
fervant  to   kill   the  hufband,  both  arc  guilty  of  petit  treafon  :  j)^P™*^^' 
And  even  if  a  ftranger  procure  a  wife,  or  fervant,  to  kill  the 
hufband,  or  mafter,  it  Icems  that  he  may  be  indided  as  ac- 
ceflary  to  petit  treafon.    (2) 

(a)  A  wife  divorced  cauf«  adulterU  vclf^en'iriie,  is  ftill  within  this  law,  becaufe  the  bond  orrmtri- 
fnony  is  not  theieby  dtir>lved,  and  ihc  m-ty  again  iawruliy  cohabit  with  her  hulband  But  a^ii\.>r.-c 
ftxyfa  cenfanguirMatis  vel pre  c<kntrafJit$,  entirely  did'ulves  thr  nuptial  tye,  and  annihilates  tlic  vry 
c:iarader  of  wife,  Thcrcf.)re,  a  wile  Je  faH'^  only,  and  not  <ii  jure,  ca:mo:  commit  ihisciiinc,  fir 
ihe  has  no  lawful  lord  to  whom  ihc  owes  fubje^Vion  and  obedience.  Nei'.hcr  can  a  hulbinti  he  gnijiy 
of  this  crimt  by  killing  his  wife  dcjure,  for  there  is  no  recinrqciry  of  obedience  and  fubjedlion. 

+  Se^.  7.    A  clergyman  living  and  beneficed  in  one  dioccfe 
who  kills  the  biftiop  or  metropolitan  of  that  dioccfe,  or  of  the  {55"*^'*  ^^^* 
diocefe  where  he  may  be  beneficed  by  difpcnfation  ;  or  the  4  Comm.  204. 
bifliop  who  ordained  him,  may  be  c:ui!ty  of  this  oflcncc;  for  a 
canonical  obedience  rcfuits  both  from  inftitution  and  ordina- 
tion.  (3) 


())  The  law  conftders  petty  treafon  and  murder  ar  one  offence,  differing  only  in  circum* 
ttance  and  degree  j  Foft.  317,  and  the  principles  that  govern  in  the  cafe  of  murder,  arc  equally 
<ipplicabie  to  p«tty  treafon.  4  Comm. 204.  Aa  appeal  of  death  will  lie,  nnd  Hutrefoii  acquit^  or  atuint 
in  murder  is  a  good  bar  in  petit  treaiun  and  /  con*uerJv,  2  Hale,  246,  232.  3  Inlh  213. 
it  u  included  in  a  pardon  under  the  name  of  murder,  i  Hale,  37S.  And  tlu*  oiiVndcr  may 
be  iodidlcd  either  for  petty  treafon,  murder,  or  manl1au;^hter,  and  tried  and  found  j;uilty  en 
•t'ich  indidinent,  ot  either  of  thofe  crimes  refpc^ively,  according  as  tuc  cafe  may  appear  upon  the 
evloe'ite.     1   HaJe,    3-;^.     I-vilt.  320. 

Bur,  if  the  f rufecutjr  be  apprjaed  of  the  real  cafe,  he  ought  to  adapt  the  bill  to  »he  truth 
•»f  the  fad.  FfO.  JC4,  326.  For,  though  the  oiTencei  are  to  moft  j.urpofcs  confidorrd  as  fub- 
dinciall)  the  fiiYi*.  )ec  there  il  fome  difference  with  regard  to  the  j^Jjndeni,  anJ  a  very  materir.l 
one  with  regirvi  »o  iI:l'  trial,  foil.  327.  The  punilhment  is,  in  a  man,  to  b?  di«»vn  auU 
li-tnged,  and  in  a  Aom.iP.,  to  be  Orawn  and  buincJ.  i  Halo,  3S2.  3  ln!^.  311.  And  on 
tr.e  trial,  the  pr.l-u.r  is  intitled  to  a  pc'e.-n-tjry  chall^n;;jc  ot  thirty-fi*e.  Full.  527.  Two 
vbitne(r;*s  alfo  are  tfuaired  bath  on  the  inJiclirtent  and  ac  tnc  triul.  i  Edw.  c.  i2*  ?oA,  337. 
And  thr  <;  and  6.  £...«".  6  c.  II.  by  gcnrr4l  words  extenJii  •;  ro  all  trcafoni,  requireth  that  the 
w.:r»cir.i,  tf  I  v'.r.g,  jliall  be  cxjmined  in  p:rf'»n  up.n  ttic  trial  in  open  court.  Depofuiun) 
therefire  i4Kfn  i»riwre  llic  coroner,  or  informa-i  m*  takt-n  ty  a  ju:ticc  of  pfacc,  are  not  cvidenve 
Vf^ereon  to  j-oand  a  convlvhwn  of  petit  trc-af)n,  if  ilf  yary  he  hx'ingf  though  unable  to  ttavcl,  or 
k;-pt  ou;  oi  iL.e  way  by  the  prifunc;!,  ur  his  proca.cuient.     Foft.  337* 

t  '^rc7  8.  Prii.cipals  in  this  offence  were  firft  debarred 
the  benefit  of  cle  gy  by  12  Hen.  7.  c.  7.  and  ;icciffiirics 
b'jtli  bcturc  and  at  cr,  by  4  &  5  Ph.  &  Ma.  c.  4. 
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Of    simple    larceny. 

AND  now  we  are  come  to  ofFcnces  againft  the  goods  of 
Tx.  another,  which  are  generally  called  larcenies,  from  the 
Xatin  word  Latrocinium^  of  which  there  arc  two  kinds  :  Firft,  , 
Simple  larceny }  Secondly,  Mix*d  larceny. 

Simple  larceny  is  alfo  of  two  kinds,  Firft,  Grand  larceny  | 
Secondly,  Petit  larceny. 

Se£l.  I.     Simple  grand  larceny  is  a  felonious  and  fraudulent 
taking  and  carrying  away,  by  any  perfon,  of  the  mere  perfonal 
Sum.  60.  goods  of  another,  not  from  the  perfon,  nor  out  of  his  houfe, 

Dait.  c.  loi.      above  the  value  Qf  twelve  pence. 

I  Hale  503,  504. 

Toller  III,  ^ 

For  the  better  explication  of  which  definition,  I  (hall  in 
order  confider  the  feveral  parts  of  it;  as,  Firft,  What  (hall  be 
faid  to  be  a  felonious  and  fraudulent  taking ;  Secondly,  What 
(hall  be  faid  to  be  a  carrying  away;  Thirdly,  By  whom  the 
offence  may  be  committed ;  Fourthly,  What  are  fuch  goods 
the  taking  whereof  may  be  felonious ;  Fifthly,  How  far  fuch 
goods  ought  to  belong  to  another ;  Sixthly,  Of  what  value 
they  muft  be. 

Keiy.  14.  ^^^-  ^'     A*  ^^  ^^^  ^^^  particular,  viz.  What  (hall  be  faid 

B.  Cor.  45,  4S,  to  be  a  felonious  and  fraudulent  taking  ?  It  is  to  be  obfervedy 
58, 137, 160.  That  all  felony  includes  trefpafs,  and  that  every  indidlment  of 
fdjif  zhorft  be  larceny  muft  have  the  wordsfelonice  cepit^  as  well  as  afportavlty  (m) 
jioicnthcindia-  from  whence  it  follows.  That  if  the  party  be  guilty  of  no 
^Tph^t^'al/uT.  trefpafs  in  taking  the  goods,  he  cannot  be  guilty  of  felony  in 
i/."    lt*7ihc"p]  carrying  them  away. 

&c.    *'  ecfit  ct 

tffuiAvit.       I  Hale  504.     C.  Cir.  Cora.  320. 

Si£l.  3.  And  from  this  ground  it  hath  been  holden.  That 
Su.^^e'*^''^^*  one  who  finds  fuch  goods  as  I  have  loft,  and  converts  them  to 
1  Hale,  5C4.  his  own  ufe  anlmo/urandiy  is  no  felon  j  and  a/ortioriy  there- 
13  Ed.  4, 9, 10.  fore,  it  muft  follow.  That  one  who  has  the  adual  pofleflioa 
s.  P.  c.  25.       ^^  ^y  goods  by  my  delivery,  for  a  fpccial  purpofe,  as  a  carrier 

who  receives  them,  in  order  to  carry  them  to  a  certain  place; 

or  a  taylor  who  has  them  in  order  to  make  me  a  fuit  of  doatbs ; 

or  a  friend  who  is  intrufted  vrith  them  to  keep  for  my  ufe, 
v/tft  fta.  6.       csLonot  be  faid  to.  ftcal  them,  by  embeziling  of  them  after- 

wards. 
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Si£i.  4*     And  herein  our  law  differs  from  the  civil,  which,  |»  '•  ^'  *5« 
agreeably  to  the  A/0/^/V^/ law,  bnving  no  capital  puni(bment    "    »<»•**• 
for  bare  thefts,  deals  with  offences  of  this  kind  a<;  fuch,  as  in 
ftricl  juftice  moft  certainly  it  may ;  but  our  law  which  punifhes 
all  theft  with  death,  if  the  thing  ftolen  be  above  the  value  of 
twelve    pence,     and    with    corporal    punifhment    if  undrr, 
rather  chufes  to  deal  with  them  as  civil  than  criminal  offences, 
perhaps  for  this  reafon,  in  the  above  mentioned  cafe,  concern- 
ing goods  loft,  becaufe  the  party  is  not  much  aggrieved  where 
nothing  is  taken  but  what  he  had  loft  before ;  and  for  this 
caufe  in  the  other  cafes,  concerning  the  imbeziling  of  goods 
delivered  to  another  by  the  owner,  becaufe  the  party  being 
intrufted  with  the  whole  poflcfiion,  it  may  be  prefumed  that 
both  the  offender  and  his  oftence  arcknown,  and  confequently 
the  perfon  injured  is  fuppofcd  to  have   a  remedy  by  adlion  I>alt.  c.  tot. 
againft  him,  from  which  confideration  fomc  have  made  it  part  pj^' j"  ]*  'i^* 
of  the  definition  of  larceny,  that  it  be  committed  without  the  2  HaiVsoo, 
knowledge  of  the  owner ;  and  it  feems  rigorous  to  have  re- 
courfe  to  fevere  laws,  where  probably  more  gentle  ones  will 
be  effe£tuar. 

Se^.   5.     And  agreeably  hereto,  it  has  been  refolvcd,  That 
even  thofe  who  have  the  pofleffion  of  goods  by  the  delivery  of  i  Hale,  505. 
the  party,  may  be  guilty  olf  felony  by  taking  away  part  there-  '3  £•  4-  9»  ><>• 
of,  with  an  intent  to  fleal  it ;  as  if  a  carrier  open  a  pack  and  ^^^  ^*,U*. 
take  out  part  of  the  goods ;  or  a  weaver  who  has  received  filk  Kdy.  35. 
to  work;  or  a  miller  who  has  corn  to  grind,  take  out  part  '  ^' Abr.  73. 
with  an  intent  to  fteal  it  \  in  which  cafes  it  may  not  only  be 
iaid  that  fuch  poffeflion  of  a  p^rtdifttiid  from  the  whole,  was 
gained  by  wrong,  and  not  delivered  by  the  owner,  but  alfo 
d)at  it  was  obtained  bafely,  fraudulently,  and  clandeftinely, 
in  hopes  to  prevent  its  being  .  dUcovered  at  all,  or  fixed  upon 
any  one  when  difcovered.  (i)  ^' 

(i)  To  coaftitute  larceny  the  property  muft  be  taken  from  the  ptJftJpcH  of  the  owner;  therefore, 
vlicre  A»  intending  to  go  a  dillant  jousney,  hirci  a  horle,  fairiy  and  bona  fdty  for  that  purpofe, 
lad  evidences  the  truth  of  fuch  incent1oh»  by  actually  proceeding  on  bis  way,  and  afterwards  rides 
sflT  with  the  borfe,  it  is  no  theft;  becaqi^  the  felonious  defign  wa;  hatched  rubfeijuent  to  the  de* 
Iifery,  and  the  delivery  having  been x4iaftftd  without  fraud  or  defign,  the  owner  parted  with  hit 
pofleflion  as  well  as  his  property  5  0^^11^1784,  p.  1194,  and  thereby  gave  to  A.  dominion 
over  the  horfe,  upon  trufl,  that  he  would  return  him  when  the  journey  wjs  perfurmed.  O.  B.  1786, 
p.  333,  334- — But  if  the  delivery  of  pA>perty  be  obtained  with  a  preconcerted  defign  to  fteal  the 
thing  delivered,  although  the  owner,  in  this  cafe,  parts  with  the  thing  icfelf,  he  ftill  retains,  in 
Uw,  the  conftruftive  podeirion  Mi  it;  therefore,  where  a  man,  having  felonioufly  ubuinej  the 
delivery  of  a  bill  of  exchange  under  the  fraudulent  and  delufive  pretence  of  difcounting  it,  converted 
it  to  his  own  ufe ;  and  it  appeariag  upon  the  evidence  that  the  owner  never  meant  to  part  with  the 
puflcflioo,  it  was  held  to  be  felony ;  O.  B.  1784,  p.  194.  fo  alfo  where  a  horfe  was  obtAined  with 
the  fame  defign,  upon  pretence  of  trying  its  paces;  O.  B.  1779,  p.  363.  O.  D.  1784,  p.  293. 
So  alfo,  toobuio  the  delivery  of  money,  with  defisn  felonioufly  to  ijkc  it  away,  under  the  falfc 
pretence  of  having  found  a  diamond  ring  of  great  value,  has  been  dctcrmineJ  by  nine  judges  tu 
be  a  taking  from  the  poffeflion  of  the  owner,  and  confequently  felony;  O.  B.  1785.  p.  i6c.  So 
alfo  to  obtain  the  delivery  of  goods  under  pretence  of  purchafing  thctn,  and  then  to  run  away  witii 
them  ;  Ray.  176.  And,'  in  general,  where  the  delivery  of  the  property  is  made  for  a  certain, 
fpecialy  and  particular  purpofe,  the  poflenion  is  ftill  fuppofcd  to  refile,  unparted  with,  in  the  &ii 


prpfrietor.     Theftfore,  where  a  mafter  delivers  g')oas  to  his  fcrvanl  to  carry  10  a  tuftomet,  Wx\tv« 
lead  of  lb  dcNOghe  eonterts  them,  on  his  waVf  to  l,h  own  ufe,  it  is  a  fel'jmoui  X.aW\ii%*^  {w  vV 
jvaAer  had  m  right  to  co.tatermand  the  Jdivery  of  them,  and  thtfrcforc  the  poflTerTiou  Temx\T\«&  \iw 
Urn  ^  the  time  cf  tAe  convcrfton  ;  O.  B.  jyTiz,  Sn.  375.    Q.  B,  17S3,  Ho,  !%•  So  Ate,  \<  ^ 
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watch  maker  deals  a  watch,  delivered  to  him  to  clean;  O.  B.  1779,  ^^*  ^3»     ^^  '^  one   ftcal 

cloa:hs  delivered  for  the  purpufe  of'  being  walhcd  ;  O.  B.  1758.  No.  18.  Or  goods  in  a  cheit  de- 
livered, wiLh  the  key,  for  Mc  cuftody  j  O.  B.  1779,  No.  83.  Or  guineas  delivered  for  the  pur- 
pofc  of  being  changed  into  half  guineas;  O.  B.  i77iB.  No.  52.  Or  a  watch  delivered  for  the  par- 
pofe  of  being  pawned ;  O.  B.  T7S4,  No.  613.  In  all  thefe  inftances  the  goods  raken  have  been 
thought  to  remain  in  the  poflciiion  of  the  proprietor,  and  the  taking  of  them  away  held  to  be 
felony. 

3  H.  7. 12.  5^,7,  5.     Alfo  it  fecms  generally  agreed.  That  one  whd 

b!  Cor!*c8^n7.  ^^^  ^^^  ^^^^  charge,  or  the  fpecial  ufe  of  goods,  but  not  the 

S.  P.  c.  25.  poflciiion  of  them  ;  as  a  fbepherd  who  looks  after  my  fheep, 

Dait.  c.  1C2.  Qj.  a  butter,  who  takes  care  of  my  plate,  or  a  fervant  who 

o.'b.  17S4  p«  ^^^P^  ^^^  ^^y  ^^  ^y  chamber,  or  a  gueft  who  has  a  piece  of 

»92.  plate  fet  before  him  in  an  inn,  may  be  guilty  of  felony,  in 

Pop.  84.  fraudulently  takincr  away  the  fame:  for  m  all  thefe  cafes  the 

J  Hale  505, 667.       -p  J  ^i*'  y        I  j'i_.. 

orrcncemay  as  properly  come  under  the  word  ceptt ;  the  injury  to 
the  owner  is  as  great,  and  the  fraud  as  fccret,  and  the  villainy 
more  bafc,  than  if  it  had  been  done  by  a  ftranger.  (2) 

(2)  Therefore,  if  the  clerk  to  a  hanker  or  merchant  has  the  care  of  money,  or  if  he  has  accefs  to  it 
for  Tpv^cial  and  particular  purpofes,  and  is  fent  to  the  bag  or  drawer  for  money,  for  the  purpofe  of 
paying  a  bill,  or  if  he  i^  fent  for  the  purpofe  of  bringing  money  gcncially  out  of  that  bag  or  dravrer, 
and  at  the  time  he  biings  that  money,  he  clandeOinciy  and  fecretly  takes  out  other  money  for  hit 
own  ufe,  he  is  as  much  guilty  of  a  klony  as  if  he  had  had  no  perm'lfjon  or  accefs  to  it  whatever.  So, 
if  a  fervant  be  font  to  a  library  for  inc  prirticular  Sook  and  he  takes  another,  or  being  fent  for  a  hat, 
and  fword,  and  he  deals  a  cine  ;  in  all  thefe  cafes  it  has  been  faid  the  offenders  are  guilt)  of  felony; 
for  though  the  property  is  delivered,  the  poHeirion  of  it  remains  in  the  true  Awner;  O.  B*  1784, 
p,  1295,  1304.  So  aifo  where  a  perfon  being  left  in  an  apartment,  pawns  the  furniture  or  other 
property  under  his  care,  with  a  felonious  defign  to  deal  it,  it  is  felony  ;  O.  B«  1785,  p«  717* 
O.  B.  1786,  p. 

Summary  61.  ge^.  7.     Alfo  it  feems  clear,  That  if  a  carrier,  after  he 

B.  Cor.'°6o.  ^^^  brought  the  goods  to  the  place  appointed,  take  them  away 
s.  p.  C.2C.  again  fecretly  animo  furandiy  he  is  guilty  of  felony,  becaufe 
O.  B.  1786,  p.  jj^g  pofliflion  which  he  received  from  the  owner  being  dc- 
1  Hale,  505.  termined,  his  fecond  taking  is  in  all  refpeds  the  fame  als  if  he 
were  a  mere  ftranger. 

1  Hale,  507.  ^^^'  8.     And  not  only  he  who  firft  lays  bis  hands  on  mjr 

3lnft-  loS.  goods  himfelf,  but  in  many  cafes  he  who  receives  them  from 
KeT/^'  another,  may  be  guilty  of  fclonioufly  taking  themj   as   if  a 

I  Sid*.  254.  perfon  intending  to  fteal  my  horfe,  take  out  a  replevin,  and 
Raym.  276.  thereby  have  the  horfe  delivered  to  him  by  the  fherifF;  or  if 
one  intending  to  rifle  my  goods,  gets  pofleflion  from  the  fhe- 
rifF, by  virtue  of  a  juugmcnt  obtained,  without  any  the  lead 
colour  or  title,  upon  falfe  aiHdavits,  &c.  in  which  cafes  the 
making  ufe  of  legal  procefs  is  fo  far  from  extenuating,  that  it 
highly  aggravates  the  offence,  by  the  abufc  put  on  the  laWf 
in  making  it  ferve  the  purpofes  of  opprefTion  and  injufticc. 

13  E.  4.  3.  Se^.  9.     Alfo  he  who  fteals  ray  goods  from  J.  S.  who  had 

Sum.^64,  69,^    ^q\^^  them  before,  may  be  indicted,  or  appealed,  as  having 

B.  a'pp!84,'ico'.  ftolen  them  from  me,  becaufe  in  judgment  of  law,  thepoflcffion 

•.  Coion7i.       as  well  as  property  always  continued  in  me.     And  for  this 

caufe,  he  who  fteals  my  goods  in  the  county  of  B.  and  carries 

them  to  the  coumy  of  C.  ti\^'^\it\tv^\afcA  cit  ^^yealed  in  dii 

county  c)t  C.  as  weW  21?.  tV\at  o^  ^*  \itc?cy3&  \5aR.  ^^icaSfe&u^  Vakk 
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continuing  in  mc,  every  moment's  continuance  of  the  trefpafs  4^.  7.  5,6. 
is  as  much  a  wrong  to  it,  and  may  come  under  the  word  cepit^  1  Hale,  507. 
as  much  as  the  Arft  taking.     Yet  a  pirate  carrying  the  goods 
whereof  he  robbed  me  at  fea,  into  any  county,  cannot  be  in-  3  In**  «»3» 
di£ted  for  felony  there,  becaufe  the  original  talcing  was  not 
fuch  a  felony  whereof  the  common  law  takes  conufance. 

t  Rut  by  13  Geo.  3.  r.  31./  4.  "  Any  perfon  having  ftolen^ 
**  or  othcrwife  felonioufly  taken  money,  cattle,  goods,  or  other 
**  efTecls  in  either  part  of  the  United  kingdom,  whofhall  after- 
**  wards  have  the  fame,  or  any  paft  thereof,  in  their  poffefTion 
"  in  the  other  part  of  the  United  kingdom,  may  be  indicted  of 
'*  larceny  in  that  part  where  they  are  fo  found  with  the  pro- 
"  pcrty  as  aforcfiiid  ;  and  by  feci.  5.  Receivers  may  be  indi£lcd 
"  in  that  part  of  the  United  kingdom  where  they  (hall  receive^ 
"  or  have  in  their  pofl'effion  the  property  fo  ftolen." 

^e6l.  lb.     It  fecms  not  to  have  been  clearly  fettled  before  Of  larceny  by 
3^4  Will.  C5f  Mar.  c.  9.  whether  a  lodger,  who  ftole  the  breach  of  truft. 
furniture  of  his  lodgings,  were  indictable  as  a  felon,  inafmuch 
as  he  had  a  kind  of  ipecial  property  in  the  goods,  and  was  to 
py  the  greater  rent  in  confideration  of  them ;  but  if  it  had 
appeared  clearly,  from  the  whole  circumftance  of  the  cafe,    ' 
that  the  firft  intention  of  the  party  in  coming  to  the  houfe, 
was  not  to  have  the  conveniency  of  lodging  in  it,  but  only, 
under  the   colour  thereof,  to  have  the  better  opportunity  of 
rifling  it,  and  to  elude  thcjufticc  of  the  law,  by  endeavouring  g        ^^^ 
to  keep  out  of  the  letter  of  it,  by  gaining  a  pofl'effion  of  the  c.a.r53,houfe« 
goods  with  the  confent  of  ti)c  owner,  I  cannot  fee  any  good  holder* rouftgivt 
rcafon  why  fuch  a  perfon  fhould  not  be  elteemcd  as  much  a  ?heiM^d"gm^^ 
felon  as  a  mere  Granger,  mafmuch  as  his  whole  defign  was  to  pain  of  5I. 
ddVaud  the  law,  and  the  confent  of  the  owner  was  grounded 
on  a  fuppofition  of  his  coming  as  a  lodger,  and  could  never       y*  H»    *• 
have  been'gained  if  the  truth  had  appeared,  which  the  party  (hall 
get  no  advantage   by   falfifying:  And  it  brings  a  contempt  show.  50,  57. 
upon  ihc  juftice  of  the  nation  to  fuifer  its  laws  to  be  evaded 
by  fuch   little  contrivances  :    However  this  queftion  is  now 
iettled  by  the  faid  (latute,  which  hath  enaded  and  declared, 
•*  That  if  any  perfon  or  perfons  fhali  take  away  with  an  intent  ^     .  ... 
**  to  Iteal,  imbezil  or  purloin  any  chattel,  beddmg  or  furni-  on  this  rt«tute, 
"  ture,  which  by  contradt  or  agreement  he  or  they  are  to  ufe,  v»ae  Cro.  Cir. 
»*  or  (hall  be  let  to  him  or  them  to  ufe,  in  or  with  fuch  lodg-  ^'°™'  339- 
«  ing,    fuch    taking,  imbcziling,  or  purloining,  fhall   be  to 
**  all  intents  and  purpofes  taken,  reputed,  and  adjudged  to  be 
«*  larceny  and  felony,  and  the  offender  fhall  fuffer  as  in  cafe 
"of felony."  (3) 

(5)A  wife  cannot  be  found  guilty  with  her  hufb.md  upon  this  lUtute,  for  (he  is  under  hii  coercion* 
O.B.  1780,  No.  30.  Nor  without  her  hulhand,  if  it  (huuld  appeur  that  the  lodgings  were  let  to  him* 
p*B.  1761,  No.  17.     Nor  even  if  it  (hould  appear  that  the  lodgings  were  let  jointly  to  both  th« 
httibaod  and  wife,  for  it  ihall  be  condrued  to  be  the  a£l  of  the  hufbandonly.  O.  B.  17^%,  Ko.  \o^« 
*    ^ke  oflFender  muft  be  a  bdgcr  at  the  time  the  larceny  \%  committed.     O.B.  17*^,  Ko.^i^   t^t 
•Ateeot  M^fo  mud  fet  forth  the  name  of  the  petfon  by   whom  thi  lo4g\ngs  were  \tu     O.  ^. 
/74f  Ao.  M7*  ,  ^ad  the  property  (iolen  mua  be  Aich  as  m.\\  rcAfonablv  bt  vonatMtA  tVvt  {>iiTCaut% 
•ttke  fort  oflodgins  takea.  '  ' 
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Se£i.  II.  It  is  recited  by  21  Hen.  ,8.  c.  7.  **  That  before 
the  time  of  the  faid  ftatute,  divers,  as  well  noblemen,  as 
other  the  king's  fubjeds,  had,  upon  confidence  and  tnift, 
delivered  unto  their  fervants  their  cafkets,  and  other  jewels, 
money,  goods  and  chattels,  fafely  to  keep,  to  the  ufe  of  the 
faid  mafters  or  miftrefles,  and  after  fuch  delivery  the  faid  * 
fervants  had  withdrawn  themfelves,  and  gone  away  from 
their  faid  mafters  or  miftrefles,  with  the  faid  caikets,  jewels, 
money,  goods  and  chattels,  or  part  thereof,  to  the  intent 
to  fteal  the  fame,  and  defraud  their  faid  mafters  or  mif- 
trefles thereof,  and  fometime  being  with  their  faid  mafters 
or  miftreflTcs,  had  converted  the  faid  jewels,  money,  and 
other  chattels,  or  part  thereof,  to  their  own  ufe,  Vhich 
mifbehaviour  fo  done,  was  doubtful  in  the  common  law, 
whether  it  were  felony  or  not ;  and  by  reafon  thereof  the 
aforefaid  fervants  had  been  in  great  boldnefs  to  commit  fuch 
or  the  like  offences."  And  thereupon  it  is  enabled,  **That 
^  all  and  Angular  fuch  fervants,  (being  of  the  age  of  eighteen 
«<  years,  and  not  apprentices)  to  whom  any  fuch  cafkets, 
^'  jewels,  money,  goods  or  chattels,  by  his  or  their  faid 
*'  mafters  or  miftreflTes  fliall  from  thenceforth  ib  be  de- 
^'  livered  to  keep,  that  if  any  fuch  fervant  or  fervants  with- 
^'  draw  him  or  them  from  their  faid  mafters  or  miftrefles,  and 
^'  go  away  with  the  faid  caflcets,  jewels,  money,  goods  or 
**  chattels,  or  any  part  thereof,  to  the  intent  to  fteal  the 
^'  fame,  and  defraud  his  or  their  faid  mafters  or  miftrefles 
''  thereof,  contrary  to  the  truft  and  confidence  to  him  or  them 
**  put,  by  his  or  their  faid  mafters  or  miftreffes,  or  elfe  being 
**  in  the  fervice  of  his  faid  mafter  or  miftrefs,  without  aflent 
*'  or  commandment  of  his  mafter  or  miftrefs  he  imbezil  the 
^*  fame  cafkets,  jewels,  money,  goods  or  chattels,  or  any  part  ^ 
^>  thereof,  or  otherwife  convert  the  fame  to  his  own  uict 
''  with  like  purpofe  to  ftcal  it,  I'hat  if  the  faid  caflcets, 
*'  jewels,  money,  goods,  or  chattels,  that  any  fuch  fervant 
^  fliall  fo  go  away  with,  or  which  he  {hall  imbezil  with  purpofe 
•*  to  fteal  it,  as  is  aforefaid,  be  of  the  value  of  40s.  or  above, 
**  That  then  the  fame  falfe,  fraudulent  and  untrue  aft  and 
'^  demeanour,  from  thenceforth,  fliall  be  deemed  and  ad* 
*'  judged  felony,  &c." 

See  I  Hale,  667,       ^^^*   '^^     In  the  conftruftion  of  this  ftatute  the  following 
668.  '  opinions  have  been  holden :    Firft,  That  it  extends  only  to 

Diit  c.  102.       fuch  as  were  fervants  to  the  owner  of  the  goods,  both  at  die 
Summary  63.     ^i,„g  ^hcti  they  Were  delivered,  and  alfo  at  the  time  wbca 
they  were  ftolen. 

Py^  .  SiSi.  1 3.  Secondly,  That  It  is  ftriftly  confined  to  fuch  goods 

Sum.  62,  63*     as  are  delivered  to  keep,  and  therefore  that  a  receiver,  who 

3  inft.  J05.        having  received  his  matter's  rents,  runs  away  with  themj  of 

a  fervant,  who  being  intrufted  to  fell  goods,  or  to  rcceiit  \ 

money  due  on  a  \30ud,  fe\\%  x\v^  %ood%^  ^c«  and  departs  widi 

th^money,  is  not  w\i\\\u  t\\^  ?t2^w\\.^\  \iM\.^^x^^t.xH^3DX^  ^ 
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receives  his  mafter's  goods  from  another  fervant  to  keep  for 
the  mafter,  is  as  much  guilty  as  if  he  had  received  them  from 
die  mafter*s  own  bands»  becaufe  fuch  a  delivery  is  looked  upon 
u  a  delivery  hy  the  mafter. 

&i/7.  14.  ThinUy,  That  it  includes  not  the  wafting  or  Sommary  63. 
confuming  of  goods,'  "howfocver  wilful  it  may  be ;  nor  the  p^^^*  ^*  '^'* 
taking  away  of  an  obligation,  or  any  other  krr/  chofi  in  aeiion.  ^* 

Si^.  15.  Fourthly,  That  it  extends  not  to  the  caking  of 
fu^  things  iriiereof  the  a£tual  property  is  not  in  the  m^er 
at  the  time.  Therefore,  if  a  fervant  having  money^  or 
comt  tfc.  delivered  to  him,  melt  down  the  money  of  his  own 
head,  without  the  command  of  his  mafter,  into  a  piece  of 
ptate,  or  turn  the  corn  into  malt,  and  then  run  away  with  crom.*5<^' 
diem,  he  is  not  within  the  ftatute;  becaufe  the  property  of  Dait.  c.  loi* 
theie  things  is.fo  far  changed,  by  altering  them  in  fuch  a 
nanner,  dbat  they  cannot  be  known  again,  and  the  mafter 
cannot  afterwards  take  them  without  a  trefpafs.  But  it  is 
agneed.  That  if  a  fervant  make  a  fuit  of  cloachs  of  cloth,  or 
a  pair  of  flioes  of  leather,  delivered  to  him  by  the  mafter,  and 
then  run  away  with  them,  he  is  within  the  ftatute;  be- 
caufe the  property  is  no  way  altered.  And  even  in  the  firft 
cafe,  whether  the  very  taking  of  the  plate  or  malt,  be  within 
the  ftatute  or  not,  yet  I  can  fee  no  reafon,  why  the  whole 
aft  of  the  fervant  taken  together,  fliould  not  be  looked  upon 
as  a  converfion  of  the  matter's  goods  to  his  own  ufe,  with  an 
intent  to  fteai  t(iem,  which  brings  it  within  the  exprefs  letter 
of  the  ftatute :  It  has  been  refolved.  That  a  fervant  who  Sec  Crom.  ^o. 
changes  his  matter's  money  from  filver  to  gold,  and  then  runs  l^'^t.  c.  10a. 
away  with  it,  (^r.  is  within  the  ftatute ;  and  I  can  fee  no 
good  diftin&ion  between  that  and  the  prefent  cafe. 

S££i.  i6.  The  benefit  of  clergy  was  taken  away  from  VideBk.  «.  c. 
all  felonies  within  this  ftatute,  by  27  Hen.  8.  c.  17.  and  re-  33*  ^  ^^  ^?* 
ftored  by  i  Edw.  6.c.  12. — But  it  is  enafied  by  12  Ann.  Stat. 
I.  c.  7.  **  that  whofoever  fliall  fclonioufly  fteal  to  the  value  of 
^  40/.  or  more,  being  in  any  dwelling- houfe,  or  out-houfc, 
^  thereto  belonging,  or  fliall  aid  or  aflift  to  commit  any  fuch 
^*  offence,  fliall  be  abfolutely  debarred  of  the  benefit  of  clergy*. 
•(  —But  this  z8t  fliall  not  extend  to  apprentices  under  the  age 
'*  of  fifteen  years,  who  fliall  rob  their  matters  as  aforefaid." 

t5r<sr.  i7.Tothetwoforcgoinglarccnic8,/7fr^<7fifr2^/rij/?,by  viJeineiii.r  of 
lodgers  and  menial  fervants,  the  legiflature  has  added  two  others,  Urcrnv  a>.  to 
VIZ.  By  officers  or  fervants  employed  to  tranfadl  the  bufinefs  *^'  f"v^nt,  of 
of  the  bank  of  England ;  and  by  officers,  or  fervants  employed  ^t^\Tx\t^\n'' 
in  the  pott*office.     As  to  fervants  employed  by  the  Bank  of  Srrtions  p*ncr 
England,  it  isenaftcd  by  15  Geo.  2.  c.  13.  f.  12.    "  That  ^^j'*,;^;  '*'/*i. 
•*  if  any  officer  or  fervant  of  the  bank  of  England,  being  in-  ^    ^^^^' 
"  trufted  with  any  note,  bill,  dividend  warrant,  bond,  deed,  or 
"  any  fecurity,  money,  or  other  eflFedts  belonging  to  the  fiid 
**  Company,  or  having  any  bill,  dividend  warrant,  bond,  deed, 
^  or  any  fecurhy  or  tStSts  of  any  oiher  pcrfon  lodged  ot 

^6  «  depofitt4 
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*^  depofited  with  the  faid  company,  or  with  him  as  an  officer 
^*  or  fervant  of  the  faid  company,  ihall  (ecretc,  imbezic,  or  run 
*^  away  with  the  fame,  or  with  any  part  thereof  he  ihall  fuficr 
••  death  without  benefit  of  clergy." 

t  As  to  fervants  employed  by  the  Post-Office,  it  is  en- 

adled  by  5  Geo,  3.  c.  25.  f.  17.  and  7  Geo.  3.  c.  50.  "That 

*'  if  any  deputy,  clerk,  agent,  letter-carrier,  poft-boy  or  rider, 

^'  or  any  other  officer  or  perfon  whatfoever  employed  in  re^ 

^*  ceiving^  ftamping,  forting,  charging,  carrying,  conveying 

*<  or  delivering  letters  or  packets,  or  in  any  other  bufinefi  re- 

.       *'  lating  to  the  poft  office,  (hall  fecret,  embezle,  or  deftroj  any 

of  jdhnVlins     ^'  letter,  packet  or  bag  of  letters,  which  he  ihall  be  intnifted 

O.B.  1785, Ko.  **  with,  or  which  fhallhave  come  to  his  poflcffion,  containing 

»"n  ^]!r^^^   **  ^'^y  ^^'^  "^'^»  ^^^  P°*  '^'''^  ^^^  ^^  exchange,  exchequer 
t^te.**  *'  bill.  South  Sea,  or  Eaft  India  bond,  dividend  warrant,  navy 

^^  or  vidualling  or  tranfportbill,  ordnance  debenture,  feaman's 
**  ticket,  date  lottery  ticket  or  certificate,  bank  receipt  for 
**  payment  on  any  loan,  note  of  affignment  of  ftock  in  the 
'*  funds,  letter  of  attorney  for  receiving  annuity  or  dividends, 
^*  or  for  felling  ftock  in  the  funds,  or  belonging  to  any  com- 
*'  pany,  fociety  or  corporation,  or  of  the  Bank,  South  Sea, 
*<  £aft  India  or  any  otbej  company  or  fociety  or  corporation, 
**  American  provincial  bill  of  credit,  golduniths  or  bankers 
*^  letter  of  credit,  or  note  for  or  relating  to  the  payment  of 
<^  money  or  other  bond  or  warrant,  draught,  bill,  or  pro- 
*<  miflbry  note  whatfoever  for  the  payment  of  the  money,  or 
<<  (hall  fteal  and  take  any  of  the  fame  out  of  any  letter  or 
<<  packet  that  fhall  come  to  his  poiTeffion,  he  ihall  fu/Fer  death 
**  without  clergy."  (4) 

(4)  In  tn  IndiAment  on  this  ftitute,  the  offender  was  charged  in  the  firft  and  third  C0Qnti»  ai, 
••  A  clerk  employed  in  f^^V'*t  *^  f^^i^Z  letters.  &c.**  In  the  fecond  and  fourth  counts,  as, 
«  A  perfon  employed  in  the  ounnefs  relating  to  the  general poft-office.**  It  appeai-ed  in  evidence 
that  he  was  only  a  forter  and  not  a  charger  of  letters  \  and  the  jury,  therefore,  by  the  direfiion  tf 
the  Coorr,  found  a  verdid  upon  the  fecond  and  fourth  counts  only.  In  arreft  of  judgment  it  wu 
moved,  that  the  jury  having  acquitted  hint  on  the  counts  which  charged  him  as  *<  a  forter  and 
««  charjcer,**  and  as  he  did  not  appear  to  be  "a  perfon  employed  by  the  poft-office  tm  any  Qthtrkmjbmfi 
hut  that  of  forting,  which  is  one  of  the  employments  particularly  fpecified  in  the  ftatute,  he  could 
tidC  be  conv'idedy  and  eleven  judges  unanimoufly  agreed  that  judgment  (hould  be  arrefted  for  the 
caufe  above  alledged  }  but  they  inclined  to  tliink  the  jury  might  have  convidcd  the  priCbner  on  the 
firil  and  third  counts,  by  a  fpecial  finding  that  he  was  a  forter  only*    Rex.  v.  Shaw.  2  Black-  789. 

f  By  Jac.  I.  c.  7.  and  17  Geo.  3.  c.  56.  " Perfons  employ- 
^  ed  in  the  hat,  woollen,  linen,  fuftian,  cotton,  iron,  leather, 
**  fur,  hemp,  flax,  mohair,  filk,  or  dying  manufadure,  who 
<<  (hall  embezle  or  clandeftinely  dye  any  of  the  materials  with 
<<  which  they  are  intruded,  and  any  perfon  who  (hall  know- 
^*  ingly  buy,  fell,  pawn,  or  difpofe  of  the  fame,  are  liable  to 
«•  be  punifhed  by  line,  whipping,  and  imprifonment." 

Sea.  18.     As  to  the  fecond  particular^  viz.  What  (hall  be 

faid  to  be  fuch  a  carrying  away  of  the  thing  ftolen,  as  will 

tiiii>.  loS.       bring  the  cafe  within  the  word  afportavh\  which  is  neceflkrr 

•  reat.  jiy.     ^.^  ^^^^^  indidmcnt  of  Urcouc^.    It  fecms  that  any  the  Ici^ 
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removing  of  the  thing  taken  from  the  place  where  it  was  be-  1  Aff.  39, 

forci  is  Aifficient  for  this  purpofe,  though  it   be   not   quite  ^- ^'' ^' *^ 

arricd  ofF;    and  upon   this  ground  the  gueft,  who,  having  b.  Cor.  tot. 

taken  off  the  flieets  from  his  bed,  with  an  intent  to  fteal  them,  3  inrt.'jo^.  * 

carried  them  into  the  hall^  and  was  apprehended    before  he  i  Finie  508. 

could  get  out  of  the  houfe,  was  adjudged  guilty  of  larceny,  ^''i^'*  »'• 

Soalfo  was  he  who  having  taken  a  horle  in  a  clofe  with  an  o?lJ?Scir.'i-'S4 

intent  to  fteal  him,  was  apprehended  before  he  couid  get  him  No.  537. 

oat  of  the  clofe:  Neither  is  he  Icfs  guilty  who  pulls  off  the  ^■'•^;  P-  5^»* 
wool  from  another's  flieep,  or  (a)  ftrips  their  (kins,  with  an     *  ^*  ^'' 

intent  to  fteal  themj  or  he  who  intended  to  fteal  plate  takes  (aJKcx.vMir. 

itout  of  atrunk  wherein  it  was,  and  lays  it  on  the  floor,  and  5^";Jj^^Jj^*'^t*J„^^^^ 

is  furprized  before  he  can  carry  it  off.    (5)  1777/  ^  ^°* 

(5)  A  man  was  detcAed  \n  talcing  the  contents  cf  a  bale  of  goods  i  A  a  Wflggoti.  It  appeared  that  the 
kk  laid  horiaM>ntally,  and  thac  he  had  Tec  it  on  its  end  $  but  as  it  had  not  been  rrmovcd  from  the 
j^j  this  was  held,  upon  a  cafe  referred,  not  to  be  a  'uiSciciit  carrying  away.  But  where  a  mnn% 
widi  a  felonioua  intention^  had  removed  goods  from  the  hcjj  to  the  till  of  a  waggon,  it  was  held  a 
feffident  removal  to  conftitute  a  carrying  away.  O.  B.  1784,  p.  734.  So  a  diamond  ear-rinf 
faauhed  from  ajady's  ear,  but  lodging  in  the  curii  of  her  hair,  and  nut  taken  by  the  thief,  was 
kidtabea  fa^ientafportation.     O.  B.  1784,  No.  (37. 

Seif.  19.     As  to  the  third  particular,  viz.  By  whom  lar-  Sup.  c.  t. 
cenymay  be  committed, — It  is  certain    that  a  feme  covert  ^Jnlit^iJlif: 
maybe  guilty  thereof  by  ftealirig    the  goods   of  a  ftranger,  516,6^7/638/ 
but  not  by  ftealing  her  huiband's,  bccaufe  a  hufband  and  wife  ''"ir*  i*7- 
arc  confidered  but  as  one  perfon  in  law ;  and  the  hufband,  by  b!  Cor.^V  77, 
endowing  his  wife  at  the  marriage  with  all  his  worldly  goods,  DUt.  c.  104. 
gives  her  a  kind  of  intereft  in  them  ;  for  which  caufc,  even  a  ^HJ*  5* 
(hanger  cannot  commit   larceny  in  taking  the  goods  of  the  s.  F.  c.^94?' 
buftand  by  the  delivery  of  his  wife ;  as  he  may  by  taking  away  Crom.  35. 
the  wife  by  force  and  againft  her  will,  together  with  the  goods  ^"  Proverbs  c.^ 
of  the  hufband.  Groucjiire>b.t. 

C.  2.  f.  6,  7. 
Puffcndi  b.  2.  c.  €.     Brittoni  c.  10.     Mlrr.  c.  4* 

Stff.  20.  It  is  faid  to  be  no  felony  for  one  reduced  to  ex- 
treme neceffity,  to  take  fo  much  of  another's  vid^uals  as  will 
favchim  from  ftarving ;  but  if  fuch  his  necelfity  be  owing  to 
bis  unthriftinefs,  furely  it  is  far  from  being  any  excufc.   (6) 

(6)  A  jodgeoughttobe  tender  in  fuch  cafes,  ami  ufe  much  difcrction  and  moJer.ition.  i  HjIp  565, 
Butitfeems  to  be  an  unwarranted  Jottrinr,  borrowed  frcnn  the  notions  of  fonv.*  clviljani  j  ir  Icilt  it 
n  now  anti<}uatedj  the  law  of  England  aiuiitciDg  no  fuch  excufe  at  proi'ent.  4(Jonini.  31. 
1  Hale,  54. 

&/7.  21-     As  to  the  fourth  particular,  viz.   What  arc  fuch 
goods,  the  ftealing  whereof  may  amount  to  felony,  the  following 
particulars  are  to  be  obfcrvcd,  —  Firil,  they  ought  to  be  no  way  1  Hale,    509, 
annexed  to  the  freehold.     And   therefore    it   is   no  larceny,  f'^* 
but  a  bare  trcfpafs,  to  fteal  corn  or  grafs,  growirig,  or  apples  Jj*.  c!!*.,^'. 
On  a  tree,  or  lead  on  a  church  or  houfc,  but  it  is   larceny  to  i  MoJ.  ?9. 
tokcthcm  being  fevered   from   the  frcchoKI,  whether   by  tlic  Sum.  67. 
<^er,  or  even  by  tijc  tmcf  himfelf,  if  he  icvcr  them  at  one   -,  y^^^^.  ^L. 
iia^  and  then  cowe  a^sm  at  another  time  iwd  take  them. —  iKtV^.X^v 

Aud 
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1  Vent.  187.  And  the  general  reafon  of  this  diftinfiion  (7)  between  cbittrii 

iZhJUL  ^^^^  ^^  ^  freehold  and  thofe  lying  loofe,  perhaps  may  be  tUt; 

s.  P.  €.'25.  becaufe  the  former,  not  being  to  be  removed  without  trosbk 

Strange  1 1 37.  j^„j  diiRcuIty,  are  not  fo  liable  to  be  ftolen,  and  therefore  oecd 

omm^  I  •  ^^^  ^^  ^^  fccured  by  fo  fcverc  laws  as  the  other  require. 

(7)  For  an  explanation  of  the  prlncipie  upon  which  thia  diftin^ion  ia  founded,  ride  4  Coinm«t|], 
^  Bac.  Abr.  470.— But  many  of  the  defcriptiona  of  property  which  come  within  thia  notion  ofii 
adherence  to  the  freehold,  being  thereby  olaced  in  a  fituation  extremely  precarioua  and  unprotcfiai, 
the  legiflature  has  from  time  to  timeimpoied  varioua  penaltiea  upon  the  ftealiog,  injuring*  or  dcftngr* 
tngofthem.  For  an  account  of  which  vide  appendix  the  firft^  chapter  fifty -eight,  under  the  ^ 
**  Offencea  to  property  adherent  to  the  freehold.*' 


Sum.  66,  67.  ^^^«  22.  Secondly,  They  ought  to  have  fome  worth  in 
Strange  11 33.  themfelves,  and  not  to  derive  their  whole  value  from  the  rtli- 
^^^•5*^' 578.    tion  they  bear  to  fome  other  thine,  which  cannot  be  fiolen, 

3  Inft.  lOQ.  '  ,  1  .    i         ^  .  rr 

as  paper  or  parchment  on  which  are  written  aUurances  coo- 
B.  Cor.  15$.  cerning  lands,  or  obligations,  or  covenants,  or  other  fecuri* 
S.  p.  c.  S5.  ties  for  a  debt  or  other  chofe  in  a^on.  And  the  reafon  wheie* 
Crom.a7.  for e  there  can- be  no  felony  in  taking  away  any  fuch  thing 

4  Comm.^134.  fccms  to  be,  becaufe,  generally  fpeaking,  they  being  of  no  man- 
ner of  ufe  to  any  but  the  owner,  are  notfuppofed  to  be  fo  much  in 
danger  of  being  ftolen,  and  therefore  need  not  to  be  provided 
Stra.  in6.  ^^^  ^^  ^^  ^"^  ^  manner  as  thofe  things  which  are  of  a  known 
price,  and  every  body's  money ;  and  for  the  like  reafon  it  il 
no  felony  to  take  away  a  villein,  or  an  infant  in  ward,  &lr. 

Made  perpetual  "^  ®"^  "^  '*  nowenafled  by  2  Geo.2.  ^.2S./3;  "That who- 
by  9  Geo.  2.  '*  ever  fliall  fteal  or  take  by  robbery,  any  exchequer  orders  or 
*^'*  >'•  '^  tallies,  or  other  orders  intitling  any  other  perfon  to  any 

*'  annuity  or  (hare  in  any  parliamentary  fund,  or  any  exche* 
*^  quer  bills,  bank  notes,  South  Sea  bonds,  £aft*India  bonds, 
*^  dividend  warrants  of  the  Bank,  South  Sea  company,  £aft* 
<^  India  company,  or  any  other  company,  fociety  or  corpora- 
**  lion;  bills  of  exchange,  navy  bills  or  debentures,  gold- 
**  fmiths  notes  for  the  payment  of  money,  or  other  bonds  or 
^<  warrants,  bills,  or  promiflbry  notes  for  the  payment  of  anj 
^  money  being  the  property  of  any  other  perfon  or  of  any 
<(  corporation,  notwithftanding  any  of  the  &id  particulars  are 
**  termed  in  law  a  chrfe  in  affi§n^  fliall  be  deemed  guilty  of 
*^  felony  of  the  fame  nature  and  in  the  fame  degree,  and  with 
*<  or  without  the  benefit  of  clergy,  in  the  fame  manner  a  it 
<*  would  have  been,  if  the  offender  had  ftolen  or  taken  by 
*^  robbery,  any  other  goods  of  like  value  with  the  money  due 
^<  oil  fuch  orders,  tallies,  bills,  bonds,  warrants,  debentures 
^<  or  notes,  or  fccured  thereby,  and  remaining  unfatisfied, 
**  and  fuch  ofFender  fliall  fuffer  fuch  punifliment  as  if  he  bad 
**  ftolen  other  goods  of  the  like  value,  with  the  monies  due  on 
^*  fuch  orders,  tallies,  bonds,  bills,  warrants,  debentures  or 
«<  notes  refpedively,  or  fecured  diereby,  and  remaining  lUH 
«*  Satisfied." 

vy90.9.t^u      tl(  isairofunbftTtnafibedb^  jGeo.  3.  r.  25./  17.  tndby 
fim.Mss-  7  Geo.  3.  €.  50.  /.  X.  *^TWx ^iA««w«B«SX\^«|«a« 
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^  which  letters  are  fent  or  conveyed  by  the  poft,  of  any  lettery 
^  picket,  or  bag  of  letters,  or  (hall  fteal  and  take  from  any 
^  (itch  mail,  or  from  any  bag  of  letters  fent  or  conveyed  by 
^  the  poft,  or  from  or  out  of  any  poft-office,  or  houfe  or 
^  place  for  the  receipt  or  delivery  of  letters  or  packets  fent, 
^  or  to  be  fent  by  the  poft,  any  letter  or  packet,  although  fuch 
^  robbery,  ftealing,  or  taking  (hall  not  appear  or  be  proved 
"  to  be  a  uking  from  the  perfon,  or  upon  the  king's  highway, 
^  or  to  be  a  robbery  committed  in  any  dwelling  houfe  or  any 
^  coach  houfe,  ftable,  barn,  or  any  out-houfe  belonging  to  a 
"  dwelling  houfe ;  and  although  it  (hould  not  appear  that  any 
^  perfons  were  put  in  fear  by  fuch  robbery,  ftealing,  or 
^  taking,  yet  fuch  offenders  (ball  be  deemed  guilty  of  felony, 
«  and  fuffer  death  without  the  benefit  of  clergy/' 

Seff.  23.     Thirdly,  They  ought  not  to  be  things  of  abafe 
nitiire,    as  dogs,  cats,  bears,  foxes,  monkeys,  ferrets,  and  j^^ff^ 
dK  like,  which,  howfoever  they  may  be  valued  by  the  owner,  7  Co.  18. 
flttll  never  be  fo  highly  regarded  by  the  law,  that  for  their  3H.  S.  3. 
Edces  a  man  (hall  die;  as  he  may  for  ftealing  a  hawk,  known  Da!c?*c?i'o3. 
by  him  to  be  reclaimed,  not  only  by  force  of  the  ftatute  of  2  Comm.  393. 
^  Edw.  3.  19.  but  alfo  at  common  law,  in  rcfped  of  that  '  H«le5i». 
my  high  value  which  was  formerly  fet  upon  that  bird. 

t  But  it  is  recited  by  the  10  Geo. 3.  c.iS,  ^<  That  the  prac- 

^  tice  of  ftealing  dogs  hath  of  late  years  greatly  increafed,'* 

and  it  is  therefore  ena£ted,  ^^  That  if  any  perfon  (halj  fteal 

•*  any  dog  or  dogs  of  any  kind  or  fort   whatfocvcr  from  the 

*  owner  thereof,  or  from  any  perfon  entruftcd  by  the  owner 

*•  therewith,  or  (hall  knowingly  fell,  buy,  receive,  harbour, 

^  keep  or  detain  any  fuch  dog  or  dogs,  on  conviction  by  one 

^  witnefs,  or  on  confeffion,  before  two  juitices,  they  (hall 

^  forfeit,  for  the  firft  offence,   not  exceeding  30I.   nor  lefs 

*^  than  2ol.  together  with  the  charges  previous  to  and  attend- 

^  ing  fuch  conviction;   on  default  to  be  committed  to  the 

^  houfe  of  correSion  for  not  more  than  twelve,  nor  lefs  than 

•*  fix  months,  unlefs  the  penally  be  fooner  paid."     For  the 

(econd   offence,    not  exceeding  50I.  nor  lefs  than  30I.  and 

from  twelve  to  eighteen  months  imprifonment,  &c.     One 

jttlHce,  on  information,  may  grant  a  warrant  to  fcarch,  &c. 

and  if  any  fuch  dog,  or  the  (kin  of  firch  dog,  be  found,  the 

pofleflbr,  if  privy,  &c.    is   liable  to  the   penalties  aforcfaid. 

On  fourteen  days  notice,  and  entering  into  a  recognizance, 

perfons  aggrieved  may  appeal  to  the  Quarter  Sc/TiOns,  but  no 

certiorari  flull  be  allowed.    (8) 

(I)  Mr.  Barn  has  pointed  out  feveral  inaccuracies  in  this  ftatute,  and  doubts  very  much  whether 
Ml  the  fpecJal  wording  ol  it,  it  m  pcnul  to  ileal  a  bitch.  :  V?l.  497.  I:  is  alfo  faid,  that  the 
HrtacuUr  fort  of  dog  ftolcn  muft  be  delcribed.     Ad 'Ir.i^.  P.  o.  221. 

&i?.  24.     As  to  the  filth  particular,  viz.  How  far  the  goods 
taken  away  ought  to  bclojj^  to  an^rrcr.     It   feeais  ai^rccd,  ^^  \y^     ^^^ 
TbMt  the  uking  of  goods  whereof  no  one  haU  a  property  at  B.^Oit.  i^^ 

the 
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Sum.  6t.  ^^  time,  cannot  be  felony;  and  therefore.  That  he  who  takes 

a»  AflT.  99.  away  treafure- trove,  or  a  wreck,  (9)  waif,  or  flray,  before  ihcy 
|^p^c°^''°^'  have  been  felzed  by  the  perfons  who  have  a  right  thereto, 
Dalt!  c*  103.  is  not  guilty  of  felony,  and  (hall  be  only  punifhed  br 
r.  Cor.  265.       fine,  &c. 

Qwen.  20* 
(9)  For  offences  by  ftatute  in  taking  treafure- trove,  or  robbing  a  wreck,  vide  appendix  2.  e.  58. 

(lo)  For  the  ^^<^«  ^5-  Neither  fhall  he  who  takes  a  fifh  in  a  river  or 
penalties  5m-  Other  great  water,  wherein  they  are  at  their  natural  liberty, 
pofed  by  ftatute  ^^      -^^     ^f  fejony    35  he  may  be  who  takes  them  out  of  » 

Qn    Itealing  o'^i-'jrt',*' 

dcftroying  fifli,    trunk  or  pond,  &c.    (10) 

tide  c.  58^  appendix  the  third.     Foil.  366.     1  Hale  511. 

Se^,  26.     Upon  the  like  ground  it  feems  clear.  That  a 
man  cannot  commit  felony  by  taking  deer,  hares,  or  conies, 
in  a  forefti  chafe,  or  warren,  or  old  pigeons  being  out  of  the 
7  Co.  18.  houfe,  &c.     But  it  is  agreed.  That  one  may  commit  larceny 

a*^^-95»  in  taking  fuch  or  any  other  cvc^Ltuvcsfira  naturay  if  they  be 
*3  EdV^IV  fit  for  food,  and  reduced  to  tamencfs,  and  known  by  him  to  be 
B*  Cor.  92,  T55,  fo ;  and  it  feems  the  mod  plaufible  opinion.  That  it  is  felony  to 
s^p  c  t  ^^^'  ^*^^  pigeons  in  a  dove-houfe  (hut  up,or  hares  or  deer  (11) 
:?  inft.  i'o9,xio.  in  ahoufe,  or  even  in  a  park,  inclofed  in  fuch  a  manner  that 
is  H.  S.2.  the  owner  may  take  them  whenever  he  pleafes,  without  the 
Tn )  F*or^the  of-  '^^^  danger  of  their  efcaping,  in  which  cafe  thcj  are  as  much 
fences  created  by  in  his  power  as  fifh  in  a  pond,  or  young  pigeons,  or  hawks  in 
iiatuic in  taking  a  neft,  Ac.  in  taking  of  which,  for  the  like  reafon,  it  feems  to 
Inrhm°f  ""vTde  ^^  agreed,  that  felony  may  be  committed. 

poft.  chap. 49  title  «  offences  by  hunters.*' 

Se£f,  27.  Alfo  it  feems  clear.  That  one  may  commit 
i^Halc^Zi.'  felony  by  taking  away  fwans  marked  or  pinioned,  or  thole 
7  Co.  17, 18.  which  are  unmarked,  if  they  be  kept  in  a  pond  or  private 
^i^  ft  ^'  8°^'  "^^^  *  neither  do  I  fee  why  it  is  not  as  much  felony  to  fteal  the 
By"3i  Ven.°l!  eggs  of  fuch  fwans  or  hawks,  as  it  is  to  fteal  their  young 
C.12.  it  is  felony  ones,  unlcfs  it  be  bccaufe  11  Hen.  7.  c.  17.  has  appointed  a 
to  take  hawks    jg^g  punifliment  for  this  ofFence. 

eggs  out  of  any  * 

Dclts  in  the  king*s  lands.     This  is  repealed  by  the  general  words  of  J  Mary,  c.  i. 

SeSf.  28.  However,  there  is  no  doubt  but  that  the  taking 
gatnft  cattle,*"  ^^  domeftick  beafts,  as  horfes,  mares,  colts,  &c.  or  of  any 
vide  poft.  c.  46.  creatures  whatfoever,    which  are  domita  natura^    and  fit  (pt 

food,  as  ducks,  hens,  geefe,  turkeys,  peacocks,  or  their  egg$i 

or  young  ones,  may  be  felony. 

Vide  2  Hale.  ^^^-  ^9'  Alfo  it  is  faid.  That  there  may  be  felony  i^ 
290.  taking  goods  the  owner  whereof  is  unknown,  in  which  cafe 

^•|^;^-*5'9fi»  the  king  (hall  have  the  goods,  and  the  offender  fhall  ^c  in^ 
Dalt.  c.*xo3.  difted  for  taking  bona  cujufdam  komims  ignoti.  And  it  fectns^ 
Sum.  67.  That  in  fome  cafes  the  law  will  rather  feign  a  property,  where 

B.x.  C.13.  f.  78.  j^  ftii^anefs  there  is  none,  than  fuffer  an  offender  to  cfcape- 

And 
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erefore  it  is  faid.  That  he  who  takes  away  the  goods  of  7  td.  4.  ^4,  ^j, 
I,  or  abbey,  in  time  of  vacation,  may  be  indidted^  in  ^'  ^*  ^*  95- 
:  cafe,  for  ftealing  boHa  copella^  being  in  the  cuftody  of  ^'i^n^V  l^^l 
A  fuch;  and'in  the  fecond,  for  ftealing  bona  domus  ^  B.  inditt.  33. 
Wr.  and  a  fortion^  therefore  it  follows,    That  he  who  CElit. 145.176* 
oods belonging  to  a  parilh-church^  may  be  indifledfor  )a/^\l^]i\9% 
;  bona  parochianorum.     And  it  hath  been  adjudged)  That  12  Co.  113. 
-takes  ofFa  (hrowd  (a)  from  a  dead  corpfe,  may  ht  In-  ^^'  ^*  "^J* 
IS  having  ftolen  it  from  him  who  was  the  owner  thereof  \^  \iuv!KnM 
t  was  put  on  J  for  a  dead  man  can  have  no  property.       290.  »nd  8  Mod» 

249.  tbacapiO' 
peity    mud  bs 

fonebodj  at  the  trial,  or  it  (h-tll  be  prefumed  in  the  piifonerfrom  hiipleai  of  not  guilty* 

O.B.  I7i5*  p*  7^2*  and  Appendix  firft^Sed.  13.  in  ootii. 
\ 

30*     And  there  is  a  fpecial  cafe  wherein  it  is   faid,  f^^rh.  6»43> 

man  may  commit  larceny  by  taking  of  things,  whereof  p.corl^Vifi^. 

dutc  property  is  in  himfelf;  as  if  A.  f'i)  deliver  goods  to  Bk  c.  Eli i.  136. 

.  taylor  or  carrier,  ^r .  and  afterwards,  with  an  intent  to  ^  P.c.26.3lnrt» 

im  anfwer  for  them,  fraudulently  and  fecretly  take  them  l^^]  /^  '3^/,^^ 

fox  B.  had  a  fpecial  kind  of  property  in  the  goods  fo  c,  67. 

zA  to  him,  in  refpecl  whereof,  if  aftrangerffjhadftolcn  ^""^[^^  ^°*  ^* 
be  might  have  been  indiSed  generally  as  having  flolen     *  ^' 
)ds,  and  the  injury  is  altogether  as  great,  and  the  fraud 
>  where  they  are  taken  oway  by  the'vcry  owner. 

31*    As  to  the  fixth  point,  viz*  of  what  value  the  goods  22  Alt'.  39* 
muft  be  ;  if  they  be  but  of  the  value  of  1%  d.  or  under,  '  HaicC.  5361 
5ncc  can  be  but  petit  larceny.  s.  i\  c.  24.  ^' 

aRoU.yS.Dalt. 
c.  ioi>  2  Inil.  1S9   Kdy.  68»  Sum.  69,  70.  4  Com.  2'^8.  i  Hale  12.  3  Ind.  53* 

72.     Yet  if  two  perfons,  or  more,  together,  ftcal  trooJs  **•  P*  ^'  *4» 
r       1        r        »  T   .        •         I        r  D«lt»  €•  loa- 

the value  of  twelve  pence,  every  o^ac  o\  toem  is  guilty  ot  5^^,^  ^q.  Croim 

larceny,  for  each  peribn  is  as  much  an  offender  as  if*  he  36.  Prin.  f.  L. 

sn  alone.  *9«* 

33,     Alfo  it  fecins  the  current  opinion  of  all  the  old  ^'I\^'  *^ 
1  hat  if  gnc-  di  ftrvera!  times  Ileal  feveral  parcels  of  goods,  crom.*36. ' 
nder  the  vj'.je  of  twelve  pence,  but  amounting  in  the  Dalt.  c.  loi. 
to  more,  from  we  fume  perfcn^  and  be  found  guilty  there-  ^^^^^  1?^ 
the  fame  indiclmertty  he  Ihall  have  judgment  of  death  as 
;nd  larceny  ;  but  this  fcverity  is  fcldom  pradifed.  (12) 

*lif  viU?  .#r  Uic  utoprrty  ftohn,  mud  not  only  be,  in  t^e  whole,  of  fuch  ail  amount  =43  th«  la\v  \t» 
conf!icu:t  a  ci,:itJl  cii.;ncc  j  but  the  rtcaling  muft  be  to  thAt  amount  at  cne  and  the  fun'*  par- 
me.  Far  the  liv\  will  uot  ^Ci.Nit  vhint>s  th^len  ^t  different  timc>,  which  arc,  in  tad,  JitFc  ot 
aling,  tob?  ju  jcJ  lo^cthei  ;  anJ  a»  no  number  of  petit  larcenies  will  umounCto  agraaa  i^*%* 
number  ot^r^r.i  lar<;cnis«  vvill  amuu.;^  to  acapiul  offence.    O.  B.  S784.  p.  200* 

In 
t.  L  ■  h 
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In  what  cafes  iimple  larceny  is  excluded  from  the  benefit  of 
the  clergy  will  be  ihewn  hereafter  in  the  fecond  book,  in  the 
chapter  concerning  clergy.  (13^ 

fx^)  Tn  horfe-flealingy  principal  and  accefTary,  i  £d.  4.  c.i2.  2  &  3  £d.  6.  c.  33.  31  Elis.  c.  xi.  In 
il^aling  woollens  from  the  tenters,  22  Car.  2.  c.  5.  15  Geo.  2.  c.  27.  or  from  the  looxxiy  12  Geo.  i« 
c.  34*  Linen  fronn  the  bleache|[Sr4  Geo.  2.c.  i6.  18  Geo.  2.  c.  27.  but  the  judge  may  tranfport  for 
14  years.  Cattle,  14  Geo.  2.  c.  6.  15  Geo.  2.  c.  34.  On  navigable  rivers  aJbove  405.  24  Geo.  i. 
c.  45.  From  veiTels  wrecked  or  in  diftrefs,  12  Ann.  c.  iS.  26  Geo.  2.  c.  19.  Letters^  by  poll| 
7  Geo.  3.  c.  50.  Deer,  hare^,  and  conies,  and  fifh,  being  armed  and  difguifcd,  9  Geo.  i.  c.  21. 
Privately  from  the  perfon  above  I2d.  8  Eliz.  c.  4.  women.  3  Hen.  7.  c.  2.  39  Eliz.  c.  9.  Secfttiof » 
embfsiling,  ordcihoying  banknotes,  15  Geo.  2.  c.  13.  31  Geo.  2.  c.  42.  Black  lead9  25  Geo.  % 
c.  10.  Naval  llores.  2z  Car.  2.  c.  5.  Vide  Ante,  p.  75.  f.  x8.  Stealing  from  booth  or  tent, 
5  and  6  Edw.  6.  c.  9. 

Summary  69.  SeSf.  34.     And  now  we  are  come  to  petit  larceny,  which 

1  Hale  503.       feems  to  agree  with  grand  larceny  in  all  the  particulars  above- 
mentioned,    except  only  the  value  of  the   goods;    fo  that 
wherever  an  offence  would  amount  to  grand  larceny,  if  the 
Foftcr73,  thing  ftolen  were  above  the  value  of  twelve  pence,  it  is  petit 

larceny,  if  it  be  but  of  that  value,  or  under. 

^'  ^g^'p^i*  Se£f.  35.     And  if  one  be  indifled  for  ftealing  goods  to  th^ 

Datt.  c.  tou^'  value  often  (hillings,  and  the  jury  find  fpccially  that  he  is  guilty* 
Crom.  36.  but  that  the  goods  are  worth  but  ten  pence,  he  (hall  not  have 

^H^.^.^lV       judgment  of  death,  but  only  as  for  petit  larceny. 

B.  Cor.  2.  219.  Sf^,  36.  It  feems  that  all  petit  larceny  is  felony,  and  con- 
3  in(h  218.  fequently  requires  the  yroxi  felonice^  in  an  indiament  for  it.  Yet 
App.  72.  143.  it  is  certain.  That  it  is  not  puni(hed  with  the  lols  of  life,  or 
Con  Tip  c°'2  *'^"^^>  ^^^  ^"^y  ^^'^  ^^^  forfeiture  of  goods  and  chattels,  and 
Dak.  c.  loi!*^'  whipping,  or  other  corporal  punifhment. 

Vide,  aifo,  16  Seii.  37.  f  But  it  is  enaSed  by  4  Geo.  i.  c.  11.  6  Geo. 
Geo.  2.  c.  15.     Y,  c.  23.  "  That  where  any  perfon  or  perfons  (hall  be  convift- 

190^.^0.74.  "  ^^  ®^  grand  or  petit  larceny,  &c.  who  by  the  law  (hall  be 

24GC0. 3.C.  56.  "  intitled  to  the  benefit  of  clergy,  and  liable  only  to  the  pc- 

trlr^jrudonof  "  "^l^J^s  of  burning  in  the  hand  or  whipping,  it  (hall  and  may 

orfenders.  i  2.  "  be  lawful  for  the  court  before  whom  they  are  convicted,  or 

c.33.f.  J35.&C.  "  any  court  held,  at  the  fame  or  any  other  place,  with  the  like 

**  authority,  if  they  think  fit,  to   order  fuch  offenders  to  be 

**  tranfported  for  the  fpace  of  feven  years." 

N.  B.  There  are  no  accefTaries  in  petit  Urceny  ;  therefore  if  two  be  indicted,  one  for  pnTattlf 
fteaiing  from  the  perfon  a  handkerchief  to  the  value  of  iid.  and  another  for  receiving  tty  and  Uie 
principal  be  found  guilty  value  jod.  only,  tbc  acceHary  ought  to  be  dlfcharged.     Fofter  73. 


CHAP. 
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CHAPTER  THE   T  HIRT  Y -F  OURTH. 
Of    robbery. 

MIXT  cm:  complicated  larceny  is  fuch  a«  hath  a  farther  Priii.P.L.it7» 
degree  of  guilt  in  it,  as  being  a  taking  from  the  Perfoa 
of  a  man,  or  from  his  Houfc. 

larceny  from  the  perfon  of  a  man  either  puts  him  in  fear, 
and  then  it  is  called  robbery ;  or  does  not  put  him  in  fear,  and 
thea  it  is  called  barely.  Larceny  from  the  perfon. 

Robbery  is  a  felonious  and  violent  taking  away  from  the  Sumaaty  <^u 
ptrfon  of  another,  goods  or  money  to  any  vsdue,  putting  him  j'^e^!(. 
infcar. 

In  the  explication  whereof,  I  (hall  confider  the  following  p^r- 
ticalars : — Firft,  What  taking  away  will  (atisfy  the  word  cepit 
ID  an  iodidment  for  this  offence.  Secondly,  What  (hall  be 
laid  to  be  a  taking  away  from  the  perfon.  Thirdly,  What 
kind  of  taking  ihall  be  faid  to  be  violent.  Fourthly,  In  what 
refpeds  robbery  diffiBrs  from  other  larcenies. 

&/f.  I.  As  to  the  firft  point,  vis.  What  taking  away  will  Summary  71. 
frdsfy  die  word  cepit  in  an  indi6lment  for  robbery  \  it  feems  44^-  3*  <4- 
dear.  That  he  who  receives  my  money  by  my  delivery,  either  ly^lX,  Voo; 
ivhilft  I  am  under  the  terror  of  his  aflaulf,  or  afterwards  while  s.  p.  c.  ay. 
I  diink  myfelf  bound  in  confcience  to  give  it  to  him  by  an  oath  ^7iS^^6S  ^^ 
to  Aat  purpofe,  which  in  my  fear  I  was  compelled  by  him  to  p.  €07.464. 
lake,  may  in  the  eye  of  the  law,  as  properly  be  faid  to  take  it  o.  B.  1784. 
ftum  me,  as  he  who  adually  takes  it  out  of  my  pocket  with  ^'  *^^' 
Us  own  hands. 

SiO.  2.  Neither  can  he  who  has  once  actually  compleated  3  in**  ^« 
Ae  ofience,  by  taking  my  goods  in  fuch  a  manner  into  his  pof-  ^^^""^  7o* 
fefion,  afterwards  purge  it  by  any  re-delivery,  f  The  outrage 
ofercd  to  the  rights  of  fociety  doth  not  vary  in  its  nature,  be- 
caufc  inttk&}xA  in  its  confequences  (a).    Therefore  where  a  ^gl^"**'  ^*^' 
robber,  having   taken  a  purfe,  returned  it  again,  faying,  *'  If 
^  you  value  your  purfe,  take  it  and  give  me  the  contents ;"  but 
^vss  feized  before  the  money  was  re-delivered,  he  was  found  (;)  q.  b.  1781. 
piilty  (i),  for  the  continuance  of  the  property  in  the  poflef-  No.  i. 
fan  of  the  robber  is  not  required  by  law  {c).  t''  ^  ^"^  ^9- 

to.  J.     But  he  who  only  attacks  me  in  order  to  rob  me,  \^'^  *^' 
Iw does  not  take  my  goods  into  his  pofleffion,  though  he  go  fo  3 'i^.*e\T 

L  2  far  ^*^^*  ^*  ^^^ 

Sum.  71.  71, 
2  Hale  53a. 
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(«>  Page  150. 


(I)  Vide  17  G. 
'•  c*  $•  page 
570. 
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far  u  to  cut  off  the  girdle  of  my  purfe,  by  reafon  whereof  it 
hll%  to  the  ground,  isnoc  guilty  of  robbery;  but  highly  puoiilu 
able  at  the  common  law  by  fitie  and  impfifonmenf,  &f*  fect 
fo  enormous  a  breach  of  the  peace.-— f  This  puniflimcat 
however  not  proving  fufficient  to.  deter  offenders^  it  is  made  a 
felony  by  7  Gi§.  %.  r.  ai*  ^  to  afiauh  another  with  an  inten- 
*^  tion  to  rob  bim^*  for  which  I  iball  refer  to  Appendix  the 
fourteenth  {a).  And  to  cruih  the  offence  in  its  earliell  ftage,  it 
is  enafied  by  aj  6#s.  q.  c.  88,  ^  that  whoever  fliall  be  appp»* 
M  hended,  and  any  piftol,  hanger,  cudafs,  bludgeon,  or  ether 
**  ofienfive  weapon  ihall  be  found  upon  him,  with  intent  fidoni- 
<«  oufly  to  affault  any  pcribn,  he  flull  be  deemed  and  punifhed 
'^  as  a  rogue  and  vagabond."  (i) 

SeG.  4*  Yet  in  Tome  cafes  a  man  may  be  faid  to  rob  me, 
where  in  truth  he  never  adhially  had  any  of  my  goods  in  his 
poffeffion ;  as  where  I  am  robbed  by  (evcral  of  one  gang^  and 
one  of  them  only  takes  my  money,  in  which  cafe,  in  judg- 
ment of  law,  every  one  of  the  company  (bait  be  faid  to  take  it, 
in  refped  of  that  encouragement  which  they  give  to  another, 
through  the  hopes  of  mutual  afiiftance  in  their  enter piiie : 
Nay  though  they  mifs  of  thefirft,  intended  price,  and  One  of 
them  afterwards  ride  from  the  reft  and  rob  a  third  perfen  in 
the  fame  highway,  without  their  knowledge,  out  of  their  view, 
and  then  return  to  them,  all  are  guilty  of  robbery,  for  they 
came  together  with  ao  intent  to  rob,  and  to  aiBft  one  another 
ia  fo  doing. 

Sc£f.  5.  As  to  the  fecond  point,  viz.  What  fliall  be  fiud 
to  be  a  taking  away  from  the  perfon.  Not  only  the  taking 
away  a  horfe  from  a  man  whereon  he  is  actually  riding,  or  n»> 
ncy  out  of  his  pocket,  but  alfo  the  taking  of  any  thing  from 
him  openly  and  before  his  face,  which  is  under  his  immediate' 
and  perfonal  care  and  protef^ion,  may  properly  enough  be  faid 
to  be  a  taking  from  the  perfon.  And  therefore  he  wtio  having 
firft  affaulted  me  takes  a^way  my  horfe  ftanding  by  me,  or  hav- 
ing put  me  in  fear,  drives  my  cattle  in  my  prefence  out  of  mj 
pafture,  or  takes  up  purfe  which  in  my  fright  I  caft  into  a ' 
bu(h,  or  my  hat  which  fell  from  my  head,  or  robs  my  fervant 
of  my  money  before  my  face,  may  be  indi^d  as  having  taken  ' 
fuch  things  from  my  perfon.  (1) 

( i)  PC'i'  ^'t  the  diftiosuifliiog  ingredient  between  robbery  and  other hrc^nict.  3  loA,  6S,  TbeKiMa 
vhere  <  thief  cUndeftinely  ftole  a  purfe  \  and,,  on  its  being  difcovcred  in  his  cuAody,  denounce4  vca-  . 
gaance  againft  the  psrty  if  he  fpolce  oi  it,  ami  then  rodeawiy  ;  it  was  held  to  be  fimple  larceny  onfy» 
and  not  robber)  \  becaufe  the  fear,  etcited  by  the  menaces  of  the  thief,  was  fubfe^ueot  to  the  aft  otf* 
t<i!(ingche  purfe.  x  Roll.  t$4.  I  Hale  $35.  So  where  fevera)  men  find  another  appirently  intoai- 
cated,  suid  fwearini*  he  ihatl  go  home,  they  dra;,  abufe,  kiclt  him,  and  clandelVmely  ta^  hit  imh  ' 
pey,  (hit  is  no  robbery  \  for  no  c'em^od  is  oiAJe  of  money,  nor  any  fexr  eicited  for  the  putpofe  af 
•btaiaiiig  it.    Q.  B«  i>S4.  p.  7.97. 

Sea. 
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Se^.  6.      As  to  the  third  point,  viz.  What  kind  of  takirfg 
fljall  be  faid  to  be  violent.     Wherever  a  perfon  aflaults  another  ^  |,j^j^ 
with  fuch  circumftances  of  terror  as  put  him   into  fear,  andsum.  71,  7*; 
caufeshim  by  reafon  of  fuch  fear  to  part  with  his  money,  the 
taking  thereof  is  adjudged  robbery,  whether  there  werQ  any 
weapon  drawn  or  not,  or  whether  the  perfon  aflaulted  deliver-  0'^"^?^^. 
edhis  money  upon  the  other's  command,  or  afterwards  gave  it  o.  b.  jf:,^', 
htm  upon  his  ccafmg  to  ufe  force,  and  begging  an  alms  ;  for  P*  ^9^* 
he  was  put  into  fear  by  his  afTault,  and  gives  him  his  money 
to  gel  rid  of  him.  (4) 

(4]  But  ills  not  oeceniiry  chnt  the  fifl  nf  a^ual  'ear  (hould  rUhcr  be  hid  in  theindiflment,  or  b;  nro- 
ltd  upon  the  trial.  It  n  fuflici^nc  if  ihc  otfcnce  be  ciiar^ud  to  be  d<iiic  ii  olcKter  et  contra  vclunturem^ 
Aihlif  it  appear  upon  the  evidence  toluve  been  attended  with  chote  circuniftanc»  of  violence  or 
BtrrOTi  which  iocommo.i  experiencr  are  likely  to  jncuce  a  mun  to  part  with  his  property  agiin:i  his 
^uafeat,  either  for  the  fafety  of  hh  perfon,  or  for  the  prcf.rvation  of  his  character  and  good  name,  it 
«iU  amount  to  a  robbery.  Fofler  128.  4  Comm.  142.  Donall\*s  cafe.  O.  B.  177^*  p-  I97*  O.  B.' 
1784.  p  Tt.ii)b,  S73. — Accordingly,  to  fn.itch  abaflcet  of  linen  i'udoenly  from  the  head  ot'anoihcr. 
0.  B.  irSa.  No.  481.  JeJ  viJe  contra,  O.  B.  1784.  p  71-  or  to  pull  an  caring  from  ihc  fir  of 
a  laJy  J  O.  B.  x;S4.  No.  662.  or  if  an  officer  feloniouH^  take  money  from  a  prifoner  not  to 
take  her  to  goal,  under  colour  of  authttrity,  &c,  O.  B.  J7S4.  p.  295*  R>Ay*  297*  i^'lt.  489. 
wirhoQt  ineither  cafe  having  made  any  expr>:fs  den^and,  have  been  ruled  fumcient  aSJs  of  inoknce  Ui 

CTiftitate  the  crime  of  robbery.   Prin.  1*.  L.  1^6. And  lo  obtain  property,  by  threatening  to  ac- 

nie  another  of  having  been  guilty  of  an  unnatural  crime,  has  brcn  held  upon  the  folemn  opinion  of 
lUthejuizet,  tdbean  a^t  fu.*ficieot  toraife,  in  the  mind  of  the  party  menaced,  fuch  a  terror  .mi 
ipTrehcnuoa  of  mifch;cf  as  to  con{)ituttr  the  oAcncc  hj  tuu'wg  i  ft  par  ;  O.  B.  17^4*  p>  296.  O.  H. 
2716.  p.  5aS*  for  the  Uw  in  odiutn  fpoliatsrls  will  prclume  tear  w.icrc  there  ap['rjr^  to  be  u*  ju.l  ■* 
irouad  for  it.     Fo.ler  1x9.  i'lin.  P.'  !.•  287.     Ante.  Sed.  i. 

Se£!m  7*  And  fome  have  gone  fo  far  as  to  hold.  That 
if  a  man,  meeting  another  going  with  his  goods  to  market  in 
order  to  fell  them,  compel  him  to  fell  them  to  him  againft  his 
will,  he  is  guilty  of  robbery,  though  he  give  for  ihem  more  Cmm.  ^^4, 1^. 
thin  they  are  worth  :  But  perhaps  this  opinion  is  too  fcvere,  Dait.  c.  icc. 
becai|(c  the  grievance  to  the  party  iecms  rather  to  proceed 
from  che  perverfencis  of  his  humour,  than  from  any  real 
itjury  done  to  him  ;  and  there  feems  to  be  no  fuch  enormity 
ia  the  intention  of  the  wrong-doer,  as  is  im^ilied  in  the  notion 
offieloiiy. 

8i/f.  8-     However  it  is  certain.  That  the  claim  of  property,  x  Hale  5.-9. 
in  the  thing  taken  away,  without  any  colour,  is  no  manner  of  Summar)  02. 
ocufe. 

Seff^  g.     As  to  the  fourth  point,  viz,  Tn  what  refpcvFls  rob-  j.  p  ^^ 

fcr?  differs  from  other  larcenies. P'irft,  No  other  larceny  Cr^m.  33. 

4ali  have  judgment  of  de.irh,  unlefs  the  thing  ftolen  be  above  ^''^  ^;  ^'f- 
lvalue  of  twelve  pence;  but  robbery  (hall  have  fuch  judgment,  ""**"'*>  '^' 
Wfiqall  foever  the  value  may  beot  the  thing  taken  away. 

ftff.    10.      Secondly,    Other  larcenies   whether  from  the  }  ^p^'  ^^• 
P^'fcn  or  not,    fhall   not  be  fuppofed  to  be  done  with  violfr.cc        ^"^' 
^terror,  but  robbery  is  always  laid  as  done  on  an  aPault  with 
^••ticejaiidputting  the  party  in  fear,  fr^)  which  is  propcTl\  th\is  (tf}vvr*v,-'% 

L  J  exprcflcd  Sc6X.O. 
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cxprcfled  in  an  indiftment,  a  perfona  J.  S.  vioUnter^'  Ist  fehnice 
cepit  vS**  afportavit  in  magnum  praedi5ii  J,.  S,  terrorem. 

SeSf.  II.  Thirdly,  But  they  all  agree  in  this.  That  the 
offenders  had  the  benefit  of  the  clergy  at  the  common  law. 
But  many  of  them  are  at  this  day  excluded  in  many  cafes  by 
Aatute ;  foe  which  fee  the  chapter  in   the  fecond  book  con* 

A  cerning  clergy.  (5) 

(0  PIncipals  and  accefTanes  before  the  fa£^,  in  this  fpecies  of  larceny,  are  debarred  of  cler^  by 
13  Ken.  8  c.  l.  and  acceflTaries  atter,  by  4  Phil.  &  M.  c.  4.  If  conamitted  in  or  near  abour 
the  highways.  Moor,  16.  1  Hale,  535.  But  by  3  &  4  Will.  5c  M.  c.  9.  it  is  oofted  uf 
clergy  generally,  4  Comm.  343.  The  words  of  the  13  Hen*  8.  however,  are  purfued 
in  indidments  for  this  offence.  By  4  Will,  ic  Mar.  c.  8.  t  rewrard  of  40I.  is  given  on 
convi^ion  of  any  robbery,  committed  in  or  upon  any  highway,  patfage,  field,  or  open  place : 
And  by  6  Geo.  i.  c.  23.  f.  8.  the  (Greets  of  London,  Weftminfter,  and  other  places,  are  deemed 
highways  within  the  meaning  of  4  Will,  tc  Mar.  c.  8. — For  the  reward  of  ten  pounds  and  proceed- 
ings againtt  the  hundred,  fee  8  Geo*  2.  c.  i6*     7.%  Geo.  2.  c.  24. 
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Of  larceny  from  the   PERSON. 

Dyer,  224.        T    ARCENY    from   the    perfon  of   a  man   without   put- 

^Ruii.  154..      1  J    ting  him    in  fear,    is  either  done  privily  without  his 

Crom.  34.  knowledge,   (in  which  cafe  it  is   excluded  from  the  benefit 

K^ymiiiS*        ^^  ^^^  clergy  by  8    Eliz.    c.  4.)  or  openly  and  avowedly 

276.  before  his  face ;  as  if  one  take  off  my  hat  from  my  head, 

and  run  away  with  it,  or  come  into  my  (hop  and  cheapen  goods, 

and  run  away  with  them  without  paying  for  them,   which  is 

.agreed  not  to  be  robbery,  and  as  it  feems,    is  mqjre  properly 

indiftable  as  a  trefpafs  than   felony,  unlefs  the  offender  were 

either    unknown,     or  immediately  fled  the   country    if    he 

were  known  5  otherwife  I  have  a  remedy  againft  )iim  in  the 

ordinary  courfe  of  civil  judice;  and  it  feems  rigorous  to  make 

furh  offences  capital,  which  probably  may  fufficientiy  be  pro* 

vided  againfl  by  more  gentle  methods,     (i) 

(t)  The  ctfe  in  Dyer  224.  was  an  indictment  fuoi  vi  et  armh  spud  B,  in  vid  regU  ihiiem 
4©/.  in  ffeeuniis  rtumerat,  &c,  and  the  judgment  was,  that  it  is  not  robbery  if  the  perfon  it 
boc  put  m  fear  as  by  fiffault  and  'violence. — The  cafe  in  RolFs  Reports  is  where  the  fear  was 
excited  fubfcquent  ;u  the  taking,  and  therefore  only  larceny.  The  cafe  in  Raymond,  of  n;nainf 
away  with  goods,  after  having  obtained  the  delivery,  upon  piotence  of  purchaHng  them,  is  expreHy 
decided  co  be  felony.  And  Dalton  ircm  Crompton  only  fajs  the  turtious  taking  of  another's 
goods  without  a  title  fo  to  do,  is  but  a  trefpafs.  Thefe  references  therefore  by  no  means 
prove  that  the  offence:*  mentioned  are  not  felonies,  if  committed  with  a  felonious  intent.  '  ' 
Vide  Halc*s  Summary,  73',  74,  75.     Kcly.   43,  70.     j  Sid.  254. 


Sen.  2.     However  it  is  certain.  That  all  open  larcenies 
from  the  perfon  are  within  the  benefit  of  the  clergy,  except 
fuch  as  arc  committed  in  a  dwell ing-houfe,  iffc.   to  the  value 
of  forty  {hillings,  from  which  it  is  taken  away  by  t%  Ann.c.  7^ 
3  Se^  3— 
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Siff.  ;j.     Alfo  a  private  larceny  from  the  perfon  fhall  have  »  ^^^  5*9* 
the  bcneht  of  the  clergy,  unlefs  it  be  laid  in  the  indiftment  as 
done  clam  znd  fecreiiy  iffc.  in  exadl  purfuance  of  the  words  of 
8  Eliz.  c.  4. 

SeJf.  4.    And  no  fuch  larceny  fhall  have  judgment  of  death'  Summary  75. 
but  only  as  of  petit  larceny,  if  the  jury  find  the  offender  guilty  ?*/„*  h.  {,°^' 
under  the  value  of  twelve  pence  ;  for  the  ftatute  does  not  alter  2  Hde  366. 
the  nature  of  the  offence,  or  make  that  capital  which  was  not  *^'^"  73- 
fo  before,  but  only  leaves  the  offender  to  the  judgment  of  the 
•common  law. 


CHAPTER     THE    THIRTY-SIXTH. 


Of  LARCENY   from    the    HOUSE. 

THE  other  branch  of  complicated  larceny,  is  that  which  is  Summa'^y  76, 
from  the  habitation  of  a  man,   which  though  it  fcem  to  O-B.  i7«4-No. 
have  a  higher  degree  of  guilt  than  fimple  larceny,  yet  I  do  not  4  Comm.24oJ* 
find  it  diftinguiflied  from  it  by  th^  common  law^  cither  as  to  the  Pnn.P.L.sS9. 
circumftances  above  mentioned,  which  are  requifite  to  confti- 
tute  the  offence,  or  as  to  the  punifhment. 

However  it  is  at  this  day  excluded  from  the  benefit  of  the  Bar.  Obf.  375. 
clergy  in  many  cafes  by  feveral  a6ls  of  parliament,  which  I  (hall 
particularly  confider  in  the  fecond  book  in  the  chapter  concern* 
ing  clergy,   (i) 

(f)  Firft,  In  z\\\vc^\t%  abfve  the  value  of  twtlve-pence  committed   ift,in  a  church  or  chapel 
with  or  wilbout  violence,  or  breaking  the  Ume,  by  »3  Hen.  8.  c.  I.     25  Hen.^.  c.   3,     i  Low! 

6.  c.    la.     J  &  6  Edw.  6.  c.  9.  &  10. id.  In  a  booth  or  tent  in  a  market  or  fair,  in  the 

day  dme  or  in  the  night,  by  violence,  or  breaking  the  fame,  the  owner  or  fomc  of  his  family  bc- 
iRg  therein,  5  *e  6  E<Jw,  6.  c.   9.— -3d,  In  a  dwdling-houfe  byday,   by  breaking  the  fame,  any 

perfon    being    therein,    3  &   4    Will.  &    Mar.   c.  9. ^4th.     In    a    dwelling-houfe    by    day, 

jvithout  breaking  the  fame,  any  perfon   being  therein  and  put  in  fear,  3^4  Will,  fe  Mar.  c! 
9.'      ■  5th.  In  a  dwelling-houfe  by  night,  witlxout  breaking   the  fame,    the  owner  or  fonie  of 

hit  family  being   theMn,  and  put  in  tear,  13  Hen.   8.  c.  i, Secondly,     In    all  larccniet 

u  tb*  ntalue  0f  j!vtJbii/in£S9  committed,  ift.  By  breaking  any  dwelling-houfe,  or  any  out  houfc 
ibop,  or  ware  houle  thereunto  belonging,  in   the  day  time,  although   no  perfon  be  thciein,   -o 

Eliz.  c.  15.     Hale  508.  and    512.     Kely.  31.     O.  B.   17S5.   p.  31a.  827. 2d.  By  Jfculing 

privately  in  any  (hop,  warc-houfe,  coach-houfe,  or  ftablc,  by  day  or  by  night ;  though  the  fam- 
Vs  not  broke  open,  and  though  no  perfon  be  therein,  10  fe  ii  Will.  3.  c.  2^.  (Foih  78.  Birr. 
379).  La^Iy,    In    all    larcenies  to  the  value    0/  f»rfy  Jbt/Iings,  from   a  dwelling  houfe  or 

its  ottt-houfes  without  bre  iking  in,  and  whether  any  perfon  be  therein  or  no.  iz  Ann.  c.  7. 


La.  chap. 
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Or    PIRACY. 

TO  what  has  been  fald  concerning  fuch  larcenies  as  art 
felonies  by  the  common  law,  it  may  not  be  impropci' 
to  add  fomewhat  concerning  piracy  (ij  and  depredMfoii  at 
i'ea,  which  is  a  capital  offence  by  the  civil  law. 

(i)  The  king  of'  Englmd  hath  not  only  an  emjxirc  anJ  (overcignty  over  the  Bntifli  feu  for 
the  punifhinenc  or  pir^.y,  bat,  in  concurrence  with  other  princes  and  ftatei,  an  undoubfed  juriiiiic* 
tion  and  power  in  the  r^ioft  remote  pa  ts  of  the  world.  It"  any  perfon,  therefore,  nathre  or 
foreigner,  ChriHtan  or  Infiuel,  Turk  or  Pag;an,  with  whofe  country  w«  are  in  amity,  tnd0| 
or  corrcfpondence,  ihall  be  robbed  or  fpoiled  in  the  n4rr:>w  or  other  feas,  whether  the  Me- 
ditcriancUn,  Atlantic,  Southern,  or  any  briinchcs  thereof,  either  on  this  or  the  other  fide  uf 
the  Line,  it  is  piracy  within  the  limits  and  cognizance  of  the  Adm.ralty  SelBon^^  Sir.  Ch* 
Hodge's   Charge  ^   Old   Bailey.  S  Will.   3. 

40  Aff.  45,  Sf£i^  2.     It  is  faid»  That  before  ^S  Edw.   3.  this  offence 

THaic  \°69.  ^**  puniflied  at  common  law  as  petit  treafon,  if  conamittedby 
s.  P.  C.  10.  a  fubjcft,  and  as  felony,  if  committed  by  a  foreigner  :  How* 
Summary  77.  ^ygj.  j^  feems  agreed,  that  after  that  ftatute  by  which  all  trea- 
\\tik.  \iiy  f^"  >s  confined  to  the  particulars  therein  fet  down,  it  was  cog- 
nizable only  by  the  civil  law. 

c  St.  Tr.  3.  Sen.  3.  But  this  proving  very  inconvenient,  becaufe  by  that 

%  Mod.  67, 76.  ]aw  no  offender  ftiall  have  judgment  of  deaths  wittiout.his  own 
^  Coffim.  71.  confeiEon,  or  direftproof  by  eye-witneffes,  it  was  enaded  by 
j8  Hen.  8.  c.  15.  **  That  all  felonies  and  robberies,  &c. 
**  upon  the  fea,  or  in  any  haven,  river,  creek,  or  place,  where 
"  the  admiral  or  admirah  have  or  pretend  to  have  power, 
♦*  authority  or  jurifdic\ion,  (hall  be  inquired,  tried,  heard,  deter- 
"  mined  and  judged  in  fuch  Ihires  and  places  in  the  realm, 
**  as  (hall  be  limited  by  the  king's  commifTion  or  commi(rions 
♦*  to  be  direfted  for  the  fame,  in  like  form  and  condition, 
**  as  if  any  fuch  ofi'encc  or  offences  had  been  committed  or 
*^  done  in  or  upon  the  land  ;  and  fuch  commifTions  (hall 
*•  be  had  under  the  king's  Great  Seal,  direSed  to  the 
♦*  admiral  or  admirals,  or  to  his  or  their  lieutenant,  dc- 
**  puty  and  deputies,  and  to  three  or  four  fuch  other  fub- 
*^  fl^antial  perfons,  as  (hall  be  named  or  appointed  by  the 
♦*  lord  chancellor  of  England  for  the  time  being,  from 
*'  time  to  time  and  as  oft  as  need  (hall  require,  to  hear  and 
♦'  determine  fuch  offences,  after  the  common  courfe  of  the 
*^  laws  of  this  land  ufed  for  felonies  and  robberies,  &c. 
**  done  and  committed  upon  the  land  within  this  realm.** 

Se^,  4.      And  it  is  further  ena£ted   by  the  faid  (latute, 
**  I'bat  if  any  perfon  or  perfons  happen  to  be  iadi<Sted  for 

"  any 
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**  any  fuch  offence  done,  or  hereafter  to  be  done,  upon  the 
•^  fcas,  or  in  any  other  place  above  limited,  that  then  fuch 
"  order,  procefs,  judgment  and  execution,  (hall  be  ufcd,  had, 
*^  done  and  made,  to  and  againft  tvcty  fuch  perfon  and 
••  perfons  fo  being  indited,  as  againft  felons^&c.  for  any  felony, 
^  &c.  upon  the  land,  by  the  laws  of  the  land  is  accuftomed.% 

Sai.    5.     And    it  is  farther  enafled  by  the  faid  ftatute,  vijethecha  ter 
"  That  fuch   as  (hall   be   convift  of   any  fuch   offence  by  of  clergy  in*Sie* 
"  verdiA,  confeffion,  or  procefs   by   authority   of  any  fuch  ^^^^^^  tx>ok.  » 
**  commiffion,    (hall   have  and  fuffcr  fuch   pains  of  death,  MoorVs^e.^^^ 
^  lofles  of  lands,  goods,  and  chattels,   as  if  they  had  been 
^  attainted  and  convided  of  fuch  offence  done  upon  the  land, 
*'  and  alfo  that  they  (hall  be  excluded  from  the  benefit  of  the 
«  clergy/* 

Siff.  6.     In  the  expofition  of  this  zQ  it  has  been  holden,— •  3  ^n^*  xu» 
Firfl,  That  it  does  not  alter   the  nature  of  the  offence  fo  c!.ll«,^  „^ 
as  to   make  that  which   was  before   a  felony  onlv  by  the  c.  c.  c.  ^ot. 
civil  law,  now  become  a  felony  by  the  common  law ;  for 
die  offence  muft    ftill   be  alledged  as   done   upon   the   fca^ 
and  is  no    way  cognizable  by  the  common  law,   but  only 
bj  virtue  of  this  ftatute,  which,  by  ordaining  that  in  fome 
rtfpedls  it  (hall  have   the  like  trial  and  puniihment,  as  are 
M  for  felony  at  common  law,  (hall  not  be  carried  fo  far 
as  to  make  it  alfo  agree  with  it  in  other  particulars  which  are 
sot  mentioned.    And  from  hence  it  follows.  That  this  offence 
remains  as  before  of  a  fpecial  nature,  and  that  it  (hall  not  be  ^'^'  ^^5^* 
included  in  a  general  pardon  of  all  felonies  which,  as  it  was,  coAit/lo^. 
before  this  ftatute,  to  be  expounded  of  no  felonies,  which  are 
fuch  only  by  the  civil  law,  (hail  continue  ftill  to  have  the  fame 
cooftru^ion. 

&^.  J.     From  the  fame  ground  alfo  it  follows.  That  no 
perfons  (nail,  in  refpeA  of  this  ftatute,  be  conftrued    to   be,  3  jof^.  ^j^. 
or  puni(hed  as,    acceffaries   to    piracies  before  or   after,  as  Sum.  77*  ^^S* 
tbe?  might  have  been  if  it  been  made  a  felony  by  the  ftatute, 
whereby  all   thofe  would  incidently  have  been  made  acccf- 
^<rics  in  the  like  cafes,   in  which  they  would  have  been  accef-  ' 
f^  to  a  felony  at  common  law.     And  from  hence  it  follows. 
That  acceffaries  to  piracy,  being  neither  exprcfly  named  in  YeW.  134,  isi- 
the  ftatute,  nor  by   con(lru6lion   included   in  it,  remain  as 

^1  4cy  were  before,  and  were  triable  by  the  civil  law,  if  their 
^'viice  were  committed  on  the  fea,  but  if  on  the  land,  by  no 
I'wimtil  II  &  12  Will.  3.  c.  7.  for  2  &  3  Edw.  6.  c  24. 
^'Ucb  provides  againft  acceffaries  in  one  county  to  a  felony  in 
'BOCber,  extends  not  to  accelTarics  to  an  offence  committed 

I       ^Bocobiity.   but  00  the  fca  ;  but  by  the  faid  ftatute  of  ii 
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&  12  Will,  they  are  triable  in  like  manner  as  the  principals 
are  by  the  ftatute  of  28  Hen.  8. 

Se^.  8.  From  the  fame  ground  alfo  it  follows^  That  an 
attainder  for  this  offence  corrupts  not  the  blood,  inafmucb 
as  the  ftatute  only  fays  that  the  offender  ftiall  fuffer  fuch  pains 
of  death^  &c.  as  if  he  were  attainted  of  a  felony  at  common 
law ;  but  fays  not  that  the  blood  (hall  be  corrupted,  &c.  (2) 

(2)  If  the  indl^meot  be  v/  et  armts  et  feknUty  &c,  as  a  robbery  at  common  law,  the  blood 
nay  be  corrupted ;  for  piracy  upon  the  ftatute  is  robbery,  and  offenders  have  been  fo  indided 
in  the  K^rng's  Bench^  and  on  convidion,  executed.  But  if  the  indictment  be  piratice  difrg, 
davit  in  the  ftyle  of  the  civil  law,  the  attainder  corrupts  not  the  blood.  And  this  diflindion 
will  reconcile  the  paHages  upon  this  fubjedt  in  3  Inft.  c.  49.  and  Co*  Lit.  f.  745.      Vide  2   Hale 

355- 


3  Inft.   112. 
Co.  Lit.  391. 
Summary  77. 
3.  2.  c.  23. 

{•    12. 


3.  Inft.   114. 
Pyer  241.  308. 
Summary  78. 


3  Inft.   712. 
S.  P.  C.  114. 

I  Roll.  175. 


Moor  756. 
X  Roll.  J75. 
Summary  77, 
3  Inrt.  113.^ 


And  made  |>cr- 
pctualby  6  Ceo. 
X.  c.  19. 


•  Se^.  9.  Yet  it  has  been  refolved,  That  an  offender  land- 
ing mute  on  an  arraignment  by  force  of  this  ftatute,  (ball  have 
judgment  of  ^tf/«y^r/  ^  tiure ;  for  the  words  of  t|^e  ftatute 
are,  "  -That  a  commiflion  (hall  be  direfted,  &c.  to  hear  and 
**  determine  fuch  ofFences  after  the  common  courfe  of  the  laws 
**  of  the  land,  &c."  "f  But  by  12  Geo.  3.  c,  20.  *'  Standing 
<*  mute  in  piracy  amounts  to  a  convidtion,  and  the  court 
<*  (hall  award  the  fame  judgment  as  on  a  convidion  by  ver- 
**  dia  or  confeflion." 

Se^.  10.  Secondly,  It  has  been  holden,  That  the  indiA- 
ment  for  this  offence  muft  alledge  the  fa6l  to  be  done  upon  the 
fea,  and  muft  have  both  the  woTdsfelonice  znd  piratice  :  And 
that  no  offence  is  punifhable  by  virtue  of  this  a£t  as  piracy, 
which  would  not  have  been  felony  if  done  on  the  land,  and 
confequently  that  the  taking  of  an  enemy's  (hip  by  an  enemy,  is 
not  within  the  ftatute. 

Sf^I.  I F.  Thirdly,  It  is  agreed.  That  this  ftatute  extends 
not  to  ofFences  done  in  crecics  or  ports  within  the  body  of  a 
county,  becaufe  they  arc,  and  always  were,  cognizable  by 
the  common  law.  f  But  it  was  doubted  whether  this  (hitute  of 
28  Hen.  8.  had  not  taken  away  the  trial  of  thefe  offences  be- 
fore the  admiral  or  his  lieutenant  or  commiffary,  which  had  oc- 
cafioned  a  total  difufe  of  fuch  manner  of  trial  to  the  encourage- 
ment of  pirates,  who  could  not  be  tried  by  this  ftatute  unlefs 
brought  to  England,  at  a  great  trouble  and  expcncc. 

Sd^.  12.  It  is  enaftcd  therefore  by  1 1  &  12  Will.  3.  c.  7, 
which  was  continued  by  i  Geo  i.  c.  25.  for  five  years,  and 
from  thence  to  the  end  of  the  next  feillons  of  parliament^ 
"  That  all  piracies,  felonies  and  robberies  committed  in  oc" 
"  upon  the  fea,  or  in  any  place  where  the  admiral  ha^ 
"  jurirui(n:ion,  may  be  tried  and  determined  at  fea  or  upon  th^ 
*^  land,  in  any  of  his  majeRy's  iflands,  or  plantations,  &c- 
"  to  be  appointed  by  the  king*s  commiflion  under  the  Grea«: 
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*«  Seal,  or  the  feal  of  the  Admiralty,  dircfted  to  any  of  the 
«'  admirals,  &c.  and  fuch  perfons  and  officers  by  name,  or  for 
(^  the  time  being,  as  his  majefty  fhall  think  fit,  who  fhall  bave 
«*  power  jointly  or  fevcrally,  by  warrant  under  hand  and 
('  feal  of  any  of  them,  to  commit  any  perfon  againft  whom 
^  information  of  any  fuch  offences  (hall  be  given  upon  oath, 
«*  and  to-call  a  court  of  Admiralty,  which  (hall  confift  of 
ft^  feven  perfons  at  the  lead,  and  ftiall  proceed  in  the  trial 
c<  of  die  faid  offenders,  according  to  fuch  dire6tions  as  are 
i'  (et  forth   at  large  in  the  faid  £itute.'' 

Se^.  13.  And  it  is  further  enabled  by  the  faid  ftatute, 
par.  8.  **  That  if  any  of  his  majefty's  natural  born  fub- 
*^  je£b  or  denizens  of  this  kingdom,  (hall  commit  any  piracy 
*•  or  robbery,  or  any  aft  of  hoftility,  againft  other  his  majef- 
**  ty's  fubjeds  upon  the  fea,  under  colour  of  any  commiiTion 
^  from  any  foreign  prince  or  ftate,  or  pretence  of  authority 
^  from  any  perfon  whatfoever,  fuch  offender  and  offenders, 
^  and  every  of  them,  (hall  be  deemed,  adjudged,  and  taken 
**  to  be  pirates,  felons  and  robbers;  and  they  and  every 
**  of  them,  being  duly  convifted  thereof  according  to  this  aft, 
*^  or  the  aforefaid  ftatute  of  king  Henry  the  Eighth,  (hall  have 
**  and  fuffer  fuch  pains  of  death,  lofs  of  lands,  goods  and  chat- 
^*  tels,  as  pirates,  (elons  and  robbers  upon  the  feas  ought  to 
«  have  and  fuffer." 

SiSf.  14.     And  it  is   farther  enafted  by  the  faid  ftatute,  a  (Captain doubly 

*  That  if  any  commander  or  mafter  of  any  (hip,  or  any  fea-  infured  his  ihip 
"  man  or  mariner,  (hall  in  any  place  where  the  admiral  hath  h51/,nV*Jlin  *thc 
^  jurifdi^on,  betray  his  truft  and  turn  pirate,  enemy  or  rebel,  cargo  on  (hore, 
"  and  piratically  and  fclonioufly  run  away  with  his  or  their  procured  the  vef- 

--  *•  .    '^        /I  .     '  ,  iT      ^  J-  Icl  to  be  fraudu- 

"  Ihip  or  (hips,  or  any  barge,  boat,  ordinance,  ammunition,  j^ntiy  burnu 
^  goods  or  merchandizes,  or  yield  them  up  voluntarily  to  any  This  is  no  piracy* 

*  pirate,  or  bring  any  feducing  meflage  from  any  pirate,  f *  cf^^^Truft^  r^! 
"  enemy  or  rebel,  or  confult,  combine,  or  confederate  with,  pofcd  in  the  of- 
"  or  attempt  or  endeavour  to  corrupt,  any  commander,  maf-  fonder  by  his 

"  tcr,    officer    or    mariner  to  yield  up  or  run  away  with  ^g"^^  L^^ 

"  any  (hip,   goods  or   merchandize,  or  turn  pirate,   or  go 

"  over  to  pirates,  or  if  any  "perfon  (hall  lay  violent  hands 

**  on  his  commander,  whereby  to  hinder  him  from  fighting 

"  in  defence  of  his  (hip  and  goods  committed  to  his  truft,  or 

**  that  (hall  confine  bis  mafter,  or  make  or  endeavour  to  make 

^  a  revolt  in  his  (hip^  (hall  be  adjudged   to  be  a  pirate,  felon 

^  and  robber;  and  being  convifted  thereof,  according  to  the 

^  dire6lion   of  this  aft,    (hall  have    and    fuffer    pains    of 

^  death,  lofs  of  lands,  goods  and  chattels,  as  pirates,  felons 

^  and  robbers  upon  the  ir^s  ought  to  have  and  fuffer." 

SeSI.  15. 
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Si£f,  15.  And  it  is  farther  cnaAed  by  the  faid  ftatute^ 
^'  That  all  and  every  p^rfon  and  perfons  whatfoever,  who 
^^  (ball  cither  qn  the  land  or  upon  the  Teas,  wittingly  ot 
^^  knowingly  fet  forth  any  pirate,  or  aid  and  afllft,  or  main- 
*^  tain,  procure,  command,  counfel,  or  ^dvife  any  perfon 
^  or  perfons  whatfoever,  to  do  or  commit  any  piracies  or 
^*  robberies  upon  the  feas  ;  and  fych  perfon  or  perfons  (hall 
^^  thereupon  do  or  commit  any  fuch  piracy  or  robbery,  then 
^^  all  and  every  fuch  perfon  or  perfons  whatfoever^  fo  as  afore* 
^*  faid,  fetting  forth  any  pirate,  ox  aiding  or  affifting,  main-^ 
^'  taining,  procuring,  commanding,  counfelling  or  advi(ing 
^'  the  fame,  either  on  the  land  or  upon  the  fea,  (hall  be  adjud- 
<*  ged  to  be  acceilary  to  fuch  piracy  and  robbery  done  and 
*'  committed  ;  And  further.  That  after  any  piracy  or  robbery 
^*  is  or  (hall  be  committed  by  any  pirate  or  robber  whatever^ 
**  every  perfon  or  perfons,  who,  knowing  that  fuch  pirate  or 
^  robber  has  done  or  committed  fuch  piracy  and  robbery^ 
**  (hall  on  the  land  or  upon  the  fea  receive,  entertain,  or  con- 
«  ceal  any  fuch  pirate  or  robber,  or  receive  or  take  into  his 
«  cuftody,  any  (hip,  vc(rel,  goods,  or  chattels,  which  havo 
*'  been  by  %ny  fuch  pirate  or  robber  piratically  and  felon 
<*  niouQy  taken,  (hall  be  by  this  ftatute  likewife  adjudged 
**  to  be  acce(rary  to  fuch  piracy  and  robbery  :  And  that  all 
^^  fuch  acceiTaries  to  fuch  piracies  and  robberies,  (hall  bq 
*<  enquired  of,  tried,  heard,  determined  and  adjudged  accor<^ 
*<  ding  to  the  common  courfe  of  the  law,  according  to  the 
<^  faid  ftatMte  of  ^8  Hen.  8.  as  the  principals  of  fuch  piracies 
^*  and  robberies  may  be,  and  no  oth^rwife  ;  and  being  there- 
<<  upon  attainted  (Kail  fufFer  fuch  pains  of  death,  lofs  of  lands, 
<<  goods  and  chattels,  and  in  like  manner  as  the  principals 
**  cf  fuch  piracies,  lobberies  and  felonies,  ought  to  fuRer  ac- 
^^  cording  to  t^.e  faid  ftatute  of  Hen.  8*  which  is  declared  to 
«*  be  in  fyll  force  ;  any  thing  in  this  laft  a£l  to  the  contrary 
*^  notwithftanding/' 

SeSi.  16.  And  by  4  Geo,  i.  c.  ir.  f.  7.  "  All  perfoB$ 
**  who  (hall  commit  any  offence  for  which  they  ought  to  be 
«*  adjudged  pirates,  felons  or  robbers,  by  11  &  12  WiH.  3^ 
"  may  be  tried  and  judged  for  every  fuch  offence,  according 
<^  to  the  form  of  28  Hen.  8.  and  (hall  be  excluded  from  their 
**  clergy/* 

t  SeSI,  17.  And  it  is  alfo  cnaQeJ  by  8.  Gep.  i.  c.  24. 
made  perpetual  by  2  Geo.  2.  c.  28.  "That  if  any  com- 
**  mander  or  matter  of  any  (hip  or  veffel,  or  any  other  perfon, 
"  (hall  any  wife  trade  with  any  pirate  by  truck,  barter,  ex- 
"  change,  or  in  any  other  manner;  or  (hall  furnifh  any  pirate^ 
**  felon,  or  robber  upon  the  fcas  with  any  ammunition,  pro^ 
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**  vi/ion  or  ftores  of  any  kind ;  or  (ball  fit  out  any  (hip  or 
**  vefl<I  knowingly,  and  with  a  defign  to  trade  with,  or  fupply, 
*^  or  corr^fpond  with  any  pirate^  felony  or  robber  upon  the  feas  | 
**  or  if  any  perfon  or  perfons  (hall  any  ways  confutt,  combine^ 
**  confederate,  or  corrcfpond  with  any  pirate,  felon  or  robber 
*^  upon  the  feas,  knowing  him  to  be  guilty  of  fuch  piracy, 
*^  felony  or  robbery,  fuch  offenders  fball^  in  every  of  the  faid 
^^  cafeS)  be  deemed  guilty  of  piracy,  felony  and  robberjn  and 
*^  may  be  tried,  &c.  according  to  the  provifions  of  the  26 
^  Hen.  8.  c.  15,  and  the  11  and  12  Will.  j.  c.  71.** 

f  SeSI,  iS.  And  it  is  further  ena£ted  by  the  faid  flatute, 
K'  That  in  cafe  any  perfon  or  perfons,  belonging  to  any  fhip 
^  or  veflel  whatfoever,  upon  meeting  any  merchant  (hip  or 
«^  veflel  on  the  high  feas,  or  in  any  port,  haven,  or  creek  what-> 
«*  foever,  (hall  forcibly  board  or  enter  into  fuch  fhip  and  veflel, 
«*  and,  tho'  they  do  not  feize  and  carry  otE  fuch  (hip  or 
«*  veflel,  (hall  throw  over  ho^ri  or  deftroy  any  part  of  the 
«^  goods  or  merchandizes  belonging  to  fuch  (hip  or  vefTel, 
c<  die  perfon  or  perfons  who  (hall  be  guilty  thereof,  (hall  in 
I*  all  refpeAs  be  deemed  and  puni(hed  as  pirates  as  aforefaid.'* 

t  Se^.  19.  And  it  is  further  ena&ed  by  par.  a.  **  That 
**  every  (hip  or  veflel,  which  (hall  be  fittdd  out  with  a  defign 
**  to  trade  with,  or  fupply,  or  correfpond  with  any  pirate  ;  and 
^  all  and  every  goods  and  merchandize  put  on  board  the  fanj| 
^  for  any  purpofe  or  intent  as  aforcfaid,  (hall  be^  iffifa/i^j 
"  forfeited,  one  moiety  to  the  king,  the  other  to  the  informer, 
**  who  may  fue  for,  and  recover  the  fame  in  the  Court  of 
«  Admiralty." 

t  Si^.  20.  And  by  par.  3.  '*  All  perfons  who  are  made  ac«> 

^  ceflkries  by  the  x  1  and  12  Will.  3.  c.  7.  (hall  be  deemed  and 

'*  taken  to  be  principal  pirates^  felons,  and  robbers,  and  (hall 

*^  be  proceeded  againft  accordingly."     And  alfo,  by  par.  4^ 

"  That  all  and  every  oflbnder  or  ofFenders  convidcd  of  any 

^  piracy,  felony  or  robbery  by  virtue  of  this  ad,  (hall  be  ex- 

^  dudcd  from  the  benefit  of  clergy.     Alfo  feamen  maimed  in 

*^  fight  againft  pirates   (hall    receive  the  rewards  in  the  23 

'^Car.  2.  c.  II.  and  be  admitted  into  Greenwich  hofpital. 

*^And  mailers  or  feamen  not  defendiiig   themfelves  againft 

"  pirates,  or  who  (hall  utter  any  difcouraging  words^  iliallf 

"if  the  (hip  be  taken,  forfeit  their  wages  to  the  owners,  and 

^'fuffer  fix  months  imprifonment." 

TK<?  adlicrffnce 

t  SeJl.  21.  Alfo  it  is  enafted  by  18  Geo.  2.  c.  30.  "  That  to  ii.«  king^  r- 
** all  perfons,  being  natural  born  fabiects  or  denizens  of  his  ''^"'-'v  w-» 

U       .   rt  .        J       •  r  '^^     1  1.     n-i-       th.uvfhi  to  make 

roajcity,  who  during  any  wars  have  committed  any  hoftili-   i^c  omVmcp  high 
**tics  upon  the  fea,  or  in  any  haven,  river,  creek,  or  place,  treaian.     rnis 

**  where   ^^'"'*^**  ™«»^* 

ChcrcFi»re  to  rc- 
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<'  where  the  admiral  or  admirals  have  power,  authority,  or 
^^  jurifdi6tion,  againft  his  majefty*s  fubjeds  by  virtue  or  under 
*'  colour  of  any  commiiSon  from  any  his  majeft)r*8  enemies 
<^  upon  the  fea,  or  any  the  places  where  the  admiral  bath 
^*  jurifdiflion  as  aforefaid,  may  be  tried  as  pirates,  felons,  and 
'*  robbers  in  the  faid  Court  of  Admiralty,  on  (hip  board,  or 
<^  upon  the  land,  in  the  fame  manner  as  perfons  guilty  of 
<'  piracy,  felony,  and  robbery  are  dire£ted  to  be  tried  ;  and  on 
^'  convidion  fhall  fuffi^r  as  any  other  pirates,  &c.  ought  by 
**  virtue  of  the  n  and  12  Will.  3.  c.  7.  or  any  other  aft, 
^'  provided  that  any  perfon  who  (hall  be  tried  and  acquitted, 
^<  or  convi£ted  according  to  this  a£t  for  any  of  the  faid  crimes, 
<'  (hall  not  be  liable  to  be  profecuted  for  the  fame  crime  or 
<^  fadl,  as  high  treafon.  But  this  aA  (hall  not  prevent  any  per- 
*'  fons  who  (hall  not  be  tried  according  to  it,  from  being  tried 
««  for  high  treafon,  by  2^8  Hen.  8.  c.  5." 

t  SiG.  22.  And  it  is  further  enafled  by  32  Geo*  2.  c.  25* 
By  22  Ceo.  3.  f.  12.  '*  That  in  cafe  any  commander  of  any  private  (hip  of 
c.  25.  all  con-  u  yf^^^  ^^\y  commiffioned  according  to  the  diredions  of  this 
fomtgXTri'  "*^  ^^  ^^^  ^9  Geo.  2.  c.  34,  (hall  agree  with  the  com- 
vate  veflei,  &c.  <'  mander  or  other  perfon  of,  or  belonging  to  any  neutral  or 
captured  by  the  cc  ^^^^  fl^jp  q^  fl-jps^  vcfTel  or  vcflcis,  cxcept  thofc  of  his 
arTvoid%^°d*the  "  majefty's  declared  enemies,  for  the  ranfom  of  any  fuch 
cft'cndcr liable  to^<  neutral  or  Other  (hip,  &c.  or  the  refpeflive  cargo  or  cargoes 
a  penalty  of  5ooi.^c  thereof,  or  any  part  thereof,  after  the  fame  (hall  have  been 

Wood  8    Inft.         ^,        ,  '  •''j/111-  r  r  ^t 

,69,473.  taken  as  prize,  and  Ihall,  in  purfuance  of  any  fuch  agree- 

.**  ment  or  agreements,  aftually  quit,  fet  at  liberty,  or  dif- 
**  charge  any  fuch  prize  or  prizes,  inftcad  of  bringing  the 
^*  fame 'into  fome  port  or  ports  belonging  to  hi^  majefty's 
^'  dominions,  every  fuch  offender  (hall  be  deemed  guilty  of 
"  piracy,  felony  and  robbery,  and  on  convi<ftion  (in  the  manner 
'<  as  the  ad  defcribes)  (hall  fufFer  fuch  pains  of  death,  &Cr  as 
^<  pirates,  felons,  and  robbers  upon  the  feas  ought  to  fufFer 
'<  according  to  the  laws  now  in. being.  But  it  is  provided, 
<<  that  the  commander  of  any  private  (hip  of  war,  upon  the 
*<  capture  of  any  neutral  veilel,  which  by  any  law  or  treaty  JhaU 
**  bi  liable  only  to  the  forfeiture  of  fuch  contraband  goods  as  ftmllbt 
*'  on  board  thereof  may  receive  fuch  goods,  in  cafe  the  com- 
**  mander  is  willing  to  deliver  them,  and  thereupon  quit,  fet 
*'  at  liberty,  or  difcharge  fuch  neutral  (hip  or  veffel." 

t  S^i3.  23.  And  for  the  more  fpeedy  bringing  of  offenders 
tojuftice,  and  to  prevent  the  inconveniencies  occafioned  by 
want  of  frequently  holding  a  feflion  of  admiralty  for  the  trial  of 
offences  committed  on  the  high  fcas,  it  is  further  enaded,  by 
30  Geo.  2.  c.  25.  f.  20.  **  That  a  fei^on  of  oyer  and  terminer 
"  and  gaol  delivery,  for  the  trial  of  offences  committed  upon 
^  "  the  high  feas,  within  the  jurifdiiJlion  of  the  admiralty  of 

C<     IT    -  -  1  -  J 
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<<  England,  (hall  be  held  twice  at  the  leaft  in  ev^  yeac,  that  is 

•*  tofay,  in  the  feveral  months  of  March  and  Oftober  in  each  4  Comm.  265. 

"  year,  at  Juftice  Hall  in  the  Old  Bailey,  London  ;  except  at 

'<  i'uch  times  as  the  feffions  of  Oyer  and  terminer  and  gaol  de- 

<Mivery  for  the  city  of  London  and  county  of  Middlesex  (ball 

"be   appointed  to    be  there  held;    or  in  fuch  other  places 

"  within  England z%  the  lord  high  admiral  of  Great  iJritain,  or 

^  the  commiflioners  for  executing  the  ofEce,   or  any  three  or 

**  more  of  them  (hall,  in  writing  under  their  hands,  directed  to 

^  the  judge  of  the  court  of  admiralty  for  the  time  being,  ap- 

«  point." 

\  Si£f.  24.     Any  one  of  the  commiffioncrs  named  in  the 
commifEon  of  oyer  and  terminer  for  tryi-ng  the  ofFcnces  afore'-  ^^  14  oVthThV. 
(aid,  and  alfo  any  juftice  of  the  peace  may  take  informations,  fore  recited  ft^- 
upon  oath,  touching   any  piracy,  felony,   or  robbery  com-  *"^^* 
mitted  as  before  recited,  and,  by  warrant  under  hand  and  feaj, 
caufe  the  offender  to  be  apprehended  and  committed  to  the 
county  gaol,  and  (hall  bind  over  all  perfons  whom  they  (hall 
refpedively  judge  neceflary  to   appear,   profecute,  and  give 
evidence  againft  the  faid  offender  at  the  then  next  admiralty  por  the  form  ot 
ieffions,  which  information  and  recognizance  (hall  be  tranf-  an'mdiamemip 
nitted  to  the  regifter  to  be  laid  before  the  court,  and  the  Jj^.'^^'J^.'' J^J^ 
inar(hat,  his  deputy,  all  (heriffs,  and  other  officers  whatfoever 
6ir  keeping  of  the  peace,  &c.  are  enjoined  diligently  to  obey  . 
aod  execute  the  precepts  and  orders  of  the  court. 


CHAJ^TER    THE    THIRTY-EIGHT. 


Or    BURGLARY. 

AND  now  we  are  come  to  offences  againft  the  habitation  of  p.cor,i78  i8e 
a  man,  which  are  of  two  kinds,  v/z.  Burglary  and  Arfon.  164. 

Pulton  11% 

Burglary  is  a  felony  at  the  common  law,  in  breaking  and  staun.  30. 
entering  the  maixfion-houfe  of  another,  or,  as  fome  fay,  the  Jj^'*^  ^^^' 
walls,  or  gates  of  a  walled  town,  in  the  night,  to  the  intent  to  cicero profdom. 
commit  fome  felony  within  the  fame,  whether  the  felonious  in-  ^*  4'- 
teat  be  executed  or  not.  wrkM."^'^: 

Sax.  p    27^. 
^Imaii  tit.  Hamfecken.     Sam.  79.     2  Hale  360.  *  12  Afl*.  39,  95.     B.  Cor.  93.     3  Iml.  63. 
.uam.  31.    4  Comm.  223. 

For  the  better  underftanding  whereof,  I  fhall  confider  the 
fcDowing  particulars  : — Firft,  What  (hall  be  accounted  night- 
time for  this  purpofc.     Secondly,  Whether  there  muft  be  both 

an 
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an  aAual  en(^  and  breaking.  Thirdly,  What  breaking  is 
fufficient.  Fourthly,  What  entry.  Fifthly,  In  what  pUce 
this  offence  may  be  committed.*  Sixthly)  What  degree  of 
guilt  is  required  in  the  principal  intention. 

Sea,  2.     As  to  the  fir  ft  point,  viz.  What  fliall  be  account- 
ed night-time  for  this  purpofe ;  there  are  fome  opinions.  That 
burglary  may  be  committed  at  any  time  after  fun-fet^  and  be- 
Dalt.c.isx.        fore  fun-rifmg  J  but  it  feems  the  much  better  opinion.  That 
^•P'^*  30.        the  word  n$Sianter^  which  is  precifcly  neccflary  in  every  indid* 
lavH.  47.^  ment  for  this  offence,  cannot  be  fatisfied  in  a  legal  fenfe,  if  it 

Crom.  32. 33.     appear  upon  the  evidence,  that  there  was  fo  much  day-light  at 
7  Co.  6. 34.      ii^^   time,    that   a  man's  countenance   mieht   be    difcerned 

Summary  79.       ^11  ^ 

J  Hale  550.        tnereoy. 

Koll.  524* 

Moor  66o.     Cro*  Eliz.  58^.    9  Co.  66.    4  Comm.  S24. 

SeSf.  3,     As  to  the  fecond  point,  viz.  Whether  there  muft 

be  both  an  entry  and  breaking.     Notwithftanding  fome  loofe 

opinions  to  the  contrary,  there  feem3  to  be  no  good  caufe  to 

Dyer  99*  doubt,but  that  both  are  required  to  compleat  this  offence  ;  for 

^i'^  T*        ^^^  wordsy  f regit  and  intravitj  being  both  of  them  precifcly  nc* 

iuimiury^o.      ceffary  in  the  indi6lmcnt,both  muft  be  fatisfied  :    And  afsrtim 

1  Hale  551, 555,  therefore  there  can  be  no  burglary,  where  there  is  neither  of 
^flf*  Dait  c.  ^'^^  >  ^^  if  on  a  bare  aflault  upon  a  houfe  the  owner  fling  out 
151.*        *    *    his  money. 

Crom.   31. 

DallifoA  22.     Pult.  132.     Fofter  108.     O.  B.  1785.  p.  216. 

3  inft.  64*  Ze6l.  4.     As  to  the  third   point,  vtz.    What  breaking  is 

J  Haic*5o8!527,  Sufficient.     It  fecms  agreed,  I'hat  fuch  a  breaking  as  is  implied 

551, 552/555."  by  law  in  every  unlawful  entry  on  the  poffeflion*of  another, 

Crom.  34. 32.  whether  it  lie  open  or  be  inclofcd,  and  will  maintain  a  com- 

Kelyngc  67!  "^^"  indi(Slment,  or  adion  of  trefpafs  quare  daufum  fregit^  will 

Hutton2o.  not  fatisfy  the  vfOxAs  felonict  isf  burglariter  fregii^   except  in 

c.  Car.  65, 225.  fome  fpecial  cafes,  in  which  it  is  accompanied  with  fuch  cir* 

2  Hale  ^558.  cumftances  as  make  it  as  heinous  as  an  adlual  breaking* 
lAnd.  114.115.  And  from  hence  it  follows.  That  if  one  enter  into  a  houfe  by 
Sa'vUi^  '^^*  ^  ^^^^  which  he  finds  open,  or  through  a  hole  which  was  made 
Fofter  107.  there  before,  and  fteal  goods,  &c.  or  draw  any  thing  out  of  a 
O.  B.  1784.  |».  houfe  through  a  door  or  window  which  were  open  before, 
'*^  or  enter  into  a  houfe  by  the  doors  open  in  the  day-tim:,  and 

lie  there  till  night,  and  then  rob  and  go  away,  without  breaking 
any  part  of  the  houfe,  he  is  not  guilty  of  burglary. — But  it  is 
certain.  That  he  would  have  been  guilty  thereof  if  he  htd 
opened  the  window,  or  unlocked  the  door,  or  broke  a  hole 
in  the  wall,  and  then  had  entered,  ,&c.  or  if  having  entered 
by  a  door  which  he  found  open,  or  having  lain  in  the  houfe 
by  the  owner's  confent,  he  had  but  unlatched  a  chamber  doorj 
«r  if  he  had  come  down  by  the  chimney  ;  (in  which  cafe  though 
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night  be  faid^  HTbat  the  houfe  was  open  there^  and  To  not 

lOUy  broken  ;    yet  it  was  as  much  inclofed  as  the  nature  of  ^'  B«  <7Sf« 

I  thing  would  bear.)     And  according  to  fome  opinions,  he  ^'  ^^ 

M  have   been  in  like  manner  guilty,  if  upon  an  aflault 

lb  by  hiai    upon  the  houfe^  with  an  intent  to  rob  it,  the 

Tier  had    opened   the  door  in  order  to  drive  him  off,  and 

ireupoii  he  had  entered.     In  which  cafe,  as  fome  fay,  the 

eains  of  the    door  by  the  owner,  being  occafioned  by  the  ^'^^P-  3»»  ^ 

.^  ^i_'t_         •  ?•  ^ti^'i_-       Contra  I  Andcf^ 

oatoas  attempt  of  the  other,  is  as  much  imputable  to  him  (bn  uj, 
if  it  had  been  adually  done  by  his  own  hands. 

SiH.  5.      And  it  has  alfo  been  refolved.  That  where  divers 
fons   came    to    a  houfe  with   an  intent  to  rob  it^  and 
ocked   at   the    door,   pretending    to  have    bufinefs    with 
i  owner,  and  being  by  that  means  let  in,  rifled  the  houfe, 
y  were    guilty  of  burglary  (j).     Alfo  it  hath  been  ad-  (*)  Le  Mottt 
\gtd^  That  thofe  were  no  lefs  guilty,  who  having  a  dcfign  to  wud  toKcl  ^J 
>  a  houfe,  took  lodgings  in  it,  and  then  fell  on  the  landlord  41.         ^  ^"^ 
1  robbed  him  ;  for  the  law  will  not  endure  to  have  its  juftice  ^%>  c««<;2.63, 
rauded  by  fuch  evaftons.     And  for  the  like  reafon,  a  fortiori  j  ^^f'  1784- No. 
sas  been  refolved.  That  where  perfons,  intending  to  rob  a  Crom.  31. 
nfey  ratfed  a  hue  and  cry,  and  prevailed  with  the  conftable  to  ^^^'*  ^*  ^S^* 
ike  a  fearch  in  the  houfe,  and  having  got  in  by  that  means,  ,  hISc^Zji/* 
th  the  owner's  confent,  bound  the  conftable,   and  robbed  3  Inii.  64.  * 
5  inhabitants,  they  were  guilty  of  burglary.     For  there  can-  4  Comm.  225 
it  be  a  greater  affront  to  publick  juftice,  than  to  make  ufe  of 
^  procefs  as  a  ftale  for  fuch  villainous  purpofes  ;  and  there- 
re  the  whole  zSt  is  efteemed  tortious  ab  initio* 

SiH.  6.     It  is  recited  by  12  Ann.  c.    7.    "  That  there 

id  been  ibme  doubt.  Whether  the  entring   into    a  man- 

Mi-houfe,  without  breaking  the   fame,    with  an   intent  to 

Mnmit  fome  felony,  and   breaking  the  faid  houfe    in    the 

ighr-time   to  get  out,    were    burglary."      And  thereupon 

t§  declared  and   ena^ed,  ^*  That  if  any  perfon  fliall  enter 

into  the   manfion  or   dwelling-houfe  of  another  by  day 

or  by  night,  without  breaking  the  fame,  with  an  intent 

to  commit  felony,  or  being  in  fuch  a  houfe,  (hall  commit 

'  any  felony,  and  (hall  in  the  night-time  break  the  faid  houfe 

^  to  get  out  of  the  fame,  fuch  perfon  is,  and  (hall  be  taken 

'  to  be,  guilty  of  burglary,  and  oufted   of  the  benefit  of 

'  dcrgy,  in  the  fame  manner  as  if  fuch  perfon  had  broken 

'  and  entered   the  faid    houfe   in   the  night-time,  with  an 

*  intent  to  commit  felony  there.*' 

li)0.  7*     As  to  the  fourth  point,   viz.  What  entry  is  fuf- 
icknt  to  diit  purfofe.     It  feems  agreed.  That  any  the  leaft  summarJVi*. 
IWnFf  either  with  the  whole,  or  with  but  part  of  the  body,  Kciynge  67. 


aor  laftrument,  or  weapon,  will  fatisfy  the  word  m-  ^^-'I^**?  '3>- 

k.     '     -    *»«x  '        i»    L  I  -r        -       J       «-  ^    I  And.  lie. 

I  ao  UMiftment  of  burglary;  as  if  one  dp  but  put  tHAe^^i^^^v 
kb  hot  over  a  direihold^  or  his  hMtid,  or  a  hook,  or   p'ifto\,  ^^^^ct  ict. 
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within  a  window,  or  turn  the  key  of  a  door  which  is  locked  oa 
the  infide,  or  difcharge  a  loaded  gun  into  a  houfe,  &c.  ( i) 

(0  But  qufre»  if  the  inftrument  muft  not  be  introduced  for  the  purpofe  of  committing  thefrloiy; 
Thcreforey  vkheie  thieves,  havinj^  bored  a  hole  throygb  the  door  with  a  center  bir,  and  part  of  the 
chips  were  found  in  the  infide  of  the  houfe,  yet,  as  they  had  neither  got  in  themfrlvety  nor  intn. 
duccd  a  hand  or  inftrument  for  the  purpofe  of  taking  the  property,  the  entering  was  ruled  inroB 
plete.     O.  B.  1785.  p.  216. 

I  Haie4tQ,e.;«.  ^'^"  ^'  ^^X'  '^  ^^  Certain,  That  in  fomc  cafes  one  nuybe 
Sum.  8o,Si:  *  guilty  of  burglary,  who  never  made  any  aAual  entry  at  all ; 
Foft.  3$o,  353,  2s  where  divers  come  to  commit  a  burglary  together,  andfome 
Crom.  32!'         (land  to  watch  in  adjacent  places,   and  the  others  enter,  and 

rob,  &c.  For  in  all  fuch  cafes,  the  adl  of  one  is  in  judgment  of 

]aw  the  ad  of  all. 

StH.  9*     And  upon  the  like  ground,  it  feems  difficult  to 

Con.  Sum.  81.    find  a  leafon,  why  a  fervant  who  confederating  with  a  rogue, 

Dditon  151.        ]c(s  hin)  in  to  rob  a  houfe,  &c.  fhould  not  be  guilty  of  bursary 

*    -^«  555'        J^s  much  as  he  ;  for  it  is  clear.  That  if  the  fervant  were  out 

of  the  houfe,  the  entry  of  the  other  would  be  adjudged  to  be  hit 

alfo  \  and  what  difference  is  there  when  he  is  in  the  houfe  ?  (z) 

(2)  It  h'at  been  determined,  by  all  the  judges,  upon  a  fpecial  TenliA,  that  it  is  burglary  iii  both  the 
fervant  and  the  thief;  and  not  to  be  diftinguilhed  frrm  the  cafe  where  one  watches  at  the  ttrect  ea^ 
while  others  go  in.     Serfage  881.     O.  B.  i-;^^  No.  520.  10  Su  Tr.433. 

SiSI.   10.     As  to  the  fifth  point,  viz.  In  what  place  this  of- 
1  Hale  5SO.        fence  maybe  committed.     It  fcems  to  be  the  current  opinion 
3  infl.^64,   67.  at  this  day,That  it  can  be  committed  only  in  a  dwelling  houfe  5 
Sum.  S2.  86.      and  that  the  indictment  for  it  mud  neceflarily  alledge  the  h& 
Braft.'i44.         ''^  ^^'"^  manfionaU.     And  Sir  Edward  Cske  feems  to  fay.  That 
B.  cJr.  93*.        the  breaking  a  church,  &c.    is  therefore  burglary,  becaufe  the 
22  Afl*.  39, 95*    church  is  the  manfion-houfe  of  God.     But  1  can  find  nothing 
2*  Air.^-'s.        ^^  ^^^  more   ancient  authors  to  countenance  this  nicety;  for 
Foii.  38,"  39.      the  general  tenor  of  the  old  books  feems  to  be.  That  burglary 
1  And.  3C2.       gnay  t,c  committed  in  breaking  houfes,  or  churches,  or  the 
Ke:>*nge  2^'.       walls,    or  gates   of  a  town.      And  Stauh^orde  and  Anderjsn 
i'ophtm42.        mentioned   precedents  of    indiAments    of  burglary  in  d%m 
s^?^c.bir"^'  without  adding  manfioncii.     However  the  conllant  courfc  of 
Verb.  Bu&iiria.  late  precedents  and  opinions  makes  it.  certainly  a  very  danger- 
ous,    if  not  an  incurable  fault,     to    omit  the   word  nunr- 
/hnalis  in  an  indictment  of  burglary  in  a  houfe  ;  and  therefore 
without  qucftion,  it   ought  always   co  be  inferred  where  the 
truth  of  the  cafe  will  bear  it.     but  furely  it  cannot  be  neccT- 
fary  or  proper  to  have  any  fuch  word  in  an  in^iidment  of  bur* 
glary  in  a  churchy  which  by  all  the  books  above  cited,  feems 
to  be  taken  ^s  a  ilitHncl  burgbry  from  that  in  a  houfe. 

1  TiVe  5<6.  '  ^«'« ?•  1 1-  However  it  is  agreed  by  all,  Taat  a  houie  wherein 
Su.r.mjii.  $2.  a  nian  dwells  but  fcr  p:irt  of  the  year,  or  a  houfe  which  one 
r  '™'  '^l\i  ^^^  hvTC^l  to  I'vc  in,  anc  brought  part  of  his  goods  into,  but 
mZ't  cm.  '      has  not  yet  lodged  iu,  or  a  chamber  in  otic  of  the  inns  of 

court 
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cbart  wherein   a   perfon   ufually  lodges,  or  houfe  which   a  4  Coke  40. 
miT^S  wife  hires  without  his  privity,  and  lives   in  by  her-  i  Jf*""  594» 
fflf  without   him,   may  be  called  his  dwelling-houfc}    and  Popf^zl  52! 
will  AifEciently  fatisfy  the  words  dcmus  manfionalis  in  the  in-  3  inAitute  64. 
diftroent,  whether  any  perfon  were  aftually  therein,  or  not,  p^||^"j'3»- 
ai  the  time  of  the  oflFencc.  °  "  '^'^' 

&/?•  J  2.     Alfo  all  ouc-buildings,  as  barns,  ftables,  dairy-  %  In{^;rutc64. 
houfes,  &c.  adjoining  to   a  houfe,  arc  looked  upon  as  part  d''p^''V' 
thereof,    and   confequcntly  burglary   may  be  committed  in  Crompton  °i. 
them;  but  if  they  be  removed  at  any  diftance  {a)  from  the  iHaie,  558.* 
houfe,  it  feems  that  it  has  not  been  ufual  of  late  to  proceed  ^eTTa'^  ^»' 
^aioft  offences  therein  as  burglaries,  8zV*^''  ^'' 

4  Comm.  145. 
0.  B.  17851  Nn.  483,  (tf)  An  nut-houfcy  occupied  with,  but  feparated  from,  the  dwelling  hnufe, 
^  *u  oftm  f*£'ifgt  "^'''  /'"  TO/Vtf,  and  not  witliin  or  conneded  b)-  any  ftnct  int^iofing  both^ 
ii  not  within  che  imn'ilagtm    Rex.  v.  Garland,  £ail.  T.  1776,  M.  S. 

StG.  13.     If  feveral  perfons  iwtll  in  one   houfe,  as    fer- 
nnts,  guefts,  tenants  at  will,  or  otherwifc,  having  no  Hx'd  ^  ^      ^ 
lod  certain  intereft  in  any  part  thereof,  and  a  burglary  be  p.'97'f/^  ^* 
committed  in  any  of  their  apartments  ;  it   feems  clear,  that  >  h>i«  5^^« 
the  indiament  ihall  lay  the  ofFence  in   the  manfion-houfc  of  erom'^33.'  ^^* 
the  proprietor,  &c,— But  if  one /;iV/  a  didinfl  apartment  in  Uait.  c.  151, 
a  houfe  for  his  lodging  for  a  certain  time,  and  a  burglary  be  3  In^.^i. 
committed    therein,  I  can  fee  wo  good  reafon  why  the  in-  Summ^ylij. 
fchnent  may  not   lay  the  ofFence  in  domo  manftonali  of  fuch 
lodger ;  for  tt  feems  to   be   agreed.  That  an  indidlment  fof  a 
burglary  committed  in  a  chamber  in  one  of  the  inns  of  court, 
niA^y  lay  the  oflFence  in  domo  manftonali  of  the  owner   of  the  <^)  chambrrt 
chamber )  [V)  and  why  may  not  fuch  an  apartment,  with  as  v^ave  iepjiuce 
much  propriety  be  called  the  manfion-houfc  of  him  that  takes  °"''^?'^  ^"f"' 
It,  during  the  time  that  he  has  a  certain  intercit  in  it  ?  r  or  fo  cxncinLy  of 
lonir  as  it  is  fevered  by  the  leafe,  it  feems  in  the  eye  of  the  law  -bihuclion  ; 
iobe  as  dirtina  from  the  other  parts  of  the  houfe,  as  if  the  "Vpau^r'^ 
ptrfon  who  rents  it  had  a  freehold  or  inheritance  in  it.  prveri>,  at 

eiT.ttes  or  in- 
ierlunoe  ;  tor    life,  ur  during  reiiJence.-~So,  a   houfe  divided  ioco  r;:parate  ten'OicutSf    with  a 
L\\-^kX  i-jtAird  <1joz  td  eA<.h,  Wiii  be  UpaiiCc  ho^;,:;|  a*  N^wc^lHe  houfe.    Lcc  v.   C^nfel,  Cow^cf 


: — iSaik.  5pi. 


&/7.  14.     As  to  the  objeiElion,  That  he  goes  Into  the  houfe 
tythe  fame  door  with  the  other  inhabicarits,   and  therefore  is 
but  an  inmate,  and  the  whole  ought  to  be  coufidered  but  as 
one  houfe ;  I  anfwer.  That  he   muft    have    fome  way  to  his 
a|iircmcnt  a«  incident  to  his  intereii  in  it,  and  that  fuch  way 
)ymg  through  a  door  which  is  common  to  him  with   others, 
doiii  not  ipakc  the  apartment  itfcif  in  any  rcfped  Icfs  his  own,  (p^Tbcre being 
tiun^  way  through  a  door  belonging  to  blmlelf  only  would  oaiyonedooiin 
fcivcdonc  J  (0  a"J  if  the  law  be  fo  in  this  cafe,  i^  feems  io  mc  JblTSbirm''! 
•Hry-rtafooablc  alfp.  That  if  iuch  a  lodger  take  alfo  a  cellar  in  ntakrviwiiiftv.  * 

•nee,  whtrtthe 
^Mteiott  0«C  flc»  in  any  f  irt  of  the  houfe  \  for  in  that  cafe  each  apartment  \%  \  fiffrmf  fii«iKj{«ii« 
^VtA^i  Ciii-  H>i-  2.^  (iag.  1.  M^  &•  vide  Tufocr*«  Caic,  O.  B.  11%^  p.  \%\^ 

'^  •••  M  2  tW» 
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the  faid  houre,  t  burglary  committed  in  fuch  cellar,  mtjr  be 

(.i)Prot1dedthe  ^Hedged  indomo  manfanali  of  the  lodger,  whether  the   cellar 

^rdweiMnany  had  any  communication  with  the  houfe  or  not  (0)  for  fince  it 

part  of  the       ffems  to  be  agreed,  That  a  barn  or  ftable,  or  odier  out-baiid- 

**«i?r  fof  Kci.  ^"6  "^^  ^°  *  houfe,  (hall  be  looked  on  as  part  thereof,  why 

{3^  fcemt     '   fliould  not  fuch  a  cellar  have  the  like  eftimation. 

coatra.  Se£f.   15.     However  it  is  agreed  by  all.  That  if  one  hire  a 

part  of  a  houfe  to  lodge  in,  which  is  actually  divided  firom  the 

reft,  and  have  a  door  of  its  own  to  the   ftreet,  a  burelary 

therein  may  be  alledged  in  domo  manfanali  oS  {\xc\i  perfevi.  \h) 


th)  If  the  owner  live  unJer  the  fame  roof  with  the  inmates,  there  muft  be  a  fepante-«rf«'  door 
or  the  whole  it  the  manfion  of  the  owner ;  but  «f  the  ownci  inhabit  no  part  of  the  iioufe,Vcir  Cftaif 
he  occupy  a  fliopor  a  cellar  in  it,  but  do  not  deep  therein  it  is  the  manfton  of  each  lodger,  al« 
though  there  be  but  one  outer  door.    Rogers's  Cafe,  Mich.  13  Geo.  3.  M.  S* 

Hutton  33.  SeSf*  1 6.     But  if  he  had  taken  it  as  a  (hop  or  work-houfe 

I  Hile  557t55^-  for  his  ufe  in  day-time  only,  it  feems  that  a  felony  therein  can* 
c.'liVrefpSing  "ot  be  alledged  in  a  manfion -houfe ;  not  of  him  that  lett  if, 
burglary  in  the  becaufe  it  is  fcvered  by  the  leafe  from  that  part  of  the  houftf 
work-fliops  of    ^hich  belongs  to  him,  nor  of  him  to  whom  it  is  let,  b^aufe 

the  ulaie  gials      .  ,        .  1     •       •        /   \ 

minufaaory.      hc  takes  It  not  to  lodge  in.  (c ) 

t\  If  he  fleep  in  any  part  of  the  building,  hiwever  diftant  that  part  is  from  the  (hop,  it  nuybc  aU 
Icdeed  his  manfion-houie  \  provided  the  owner  does  not  fleep  under  the  fame  root  alfo,  Canorr 
CJe,  Eafter  Term,  1782,  M.  S. 

siAff.  95.  *'^'  *?•     ^'■°"*  ^^^^  ^**   ^^^^  '^'^  '^  clearly  appears,. 

B.  Cur.  93.  That  no  burglary  can  be  committed  by  breaking  into  any 
s.  P.  c.  30.  ground  inclofed,  or  booth,  or  tent,  &c.  for  there  feems  to 
ButVV^^'*  be  no  colour  from  jiny  authority  ancient  or  modern,  to  mab 
6Edw.  6.  C.9.  any  offence  burglary  that  is  not  done  either  againftfome 
f*om^hU  of^*"  houfe,  or  church,  or  the  walls,  or  gates  of  fome  town. 

Dyer  99.  *^^'  ^8.     As  to  the   fixth   point,  viz.   What  degree  of 

Daiif.  22.  guile  is  required  in  the  principal  intention  of  the  offender?    It 

Kci"^'  ^^6  ^cms  clear.  That  there  can  be  no  burglary  but  where  the  in- 

SxxmAllill,  diftment  both  exprefsly  alledges,  and  the  verdift  alfo  finds, 

Crcni.  31.  an  intention  to  commit  fome  felony;  for  it   appear   that  the 

Con.  Dait.  c.  offender  only   meant  to  commit   a  trefpafs,  as  to  beat  die 

I  Hale  561.  party,  &c.  he  is  not  guilty  of  burglary,  {d) 

{d)  A  fervant  embeasled  money  intruded  to  his  care  |  left  tea  guinea*  i.i  his  trvnk;  ^cJttel 
his  mafter's  fervice;  returned  ^  biok;  and  entered  the  houfe  in  the  nights  and  took  away  Ui| 
ten  guioeasy  and  adjudged  no  burglary.     Rex  f.  Binglcy,  O.  B.  Trin.  3  Jac.  a.  M.  S. 

(')Kingv.  Sg^^  jg.     However  it  feems  much    the    better   opinioi^ 

4s'iTcxp^fry    That  an  intention  to  commit  a  rapty  (#)  or  fuch  other  cnoMJ 

)a  point.  which  IS  made  felony  by  (latute,  and  was  a  trefpafs  only  st 

common  law,  will- make  a  man  guilty  of  burglary,  as  muAai 

jffttck  offence  were  a  felony  at  common  law,   becaofe-  whtit** 

^         ever  a  ftatute  makes  any  offence  felony,  it  incidentally  gi« 

it  all  Lhe  properties  of  a  felony  at  common  law. 

c.  48. 
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f  SiQ.  10.  To  remove  an  inducetnent  for  the  frequent  vide  Appemiis 
Miiiniffion  of  Burglaries  &c.  By  loGco.  3.  c,  48.  "  Buy-  ^'^y^^'^**-  p- 
ers  or  Receivers  of  ftolen  jewels,  gold  or  fiivcr  plate, 
watches,  where  the  ftealing  (hall  have  been  accompanied 
with  a  burglary,  or  a  robbery  ori  the  highway,  (hall  be 
triable  as  well  before  the  conviiSlion  of  the  principal, 
whether  he  (hall  be  in  or  out  of  cuflody,  as  after^and 
tranfported  for  fourteen  years," 

f  Sea.  21.  And  to  check  this  ofFence  in  its  progrefs.  j!^^^'J^'rot^ll 
iyi3Gco«  3-  c.  88,  *^  If  any  perfon  (hall  be  apprehended,  opinion'upoa  ^* 
having  upon  him,  any  picklock  key,  crow,  jack,  bit,  or  jj' g*"^'" 
6ther  implement,  with  an  intent  fclonioufly  to  break  and  ,  m\fi7mtlZZ 
enter  into  any  dwelling-houfc,  warc-houfc,  coach- houfe,  at  common  iaw« 
ftable,  or  out-houfe,  he  (ball  be  deemed  a  rogue  and  vaga-  £*^**f  l^"*P" 
bond  Within  the  17  Geo,  2-  c.  5."  37,.        '^ 

ETURYmtn*!  houfe  is  coDfidered  is  hii  raftle,  as  well  for  his  drfi-nce  agAinft  injury  and  violence* 
Ibrhii  repofea  5  Co.  91.  To  violate  cbUtecurity  is  confiJered  i>F  I'a  atrocious  a  nature.  4  Com. 
Af  that  the  alarmed  inhabitant,  whethei:  he  be  the  ownrr  or  i  mere  inmite,  CrM,  Cjr.  544^  it 
rmitced  Co  repel  the  violence  by  the  death  of  the  nfTiilant,  wirho'jt  incurring  the  penalties  of  even 
cvleaUc  homicide,  24  Hen.  8,  c.  5  ;  and,  ihrmM  die  aggr.^fTur  clcap;  with  impunity  from  the  eie- 
.doa  of  hJi  guilty  purpofe,  the  fword  of  public  jjttice  ftandk  alfo  re.i>iy  lir^wn  i^ainil'  his  life.  Frio. 
.  L.  Z73«  So  ajixjoufly  indeed  does  thelaw  interpo.elts  concern  10  pr-fervc  inviolate  this  domefh'c 
imanityy  that  the  bare  iaUntion  to  commit  the  feijny  ci):iiliru::>  the  rH'enco  of  the  crime. 
ComiB.  ^^^.  FoAer  109.  In  this  point,  burjslArv  feemi  to  pirti».;i>4re  th':  principles  of  high 
eafco.  Brook  Ab«  Tit.  Forfeit.  The  penal  confequepcci*  however  4re  \t\\  fcvere ;  The  for- 
itBic  of  property  is  not  fc  extenfiTe;  and  for  a  courl'e  of  time,  rlie  life  of  th«!  cnnviA  ,vj$ 
red  by  the  merciful  plea  of  clergy.  4  Comm.  But  as  the  incn-jfe  or  national  opnlrnce 
rnltficd  richer  temptations  to  the  fpoilcr,  the  inteipofition  of  additional  terrors  bdxe  neccJfiry, 
htltfm*  by  18  Elic.  c*  7.  clergy  is  taken  uway  from  die  offence,  4  Comm.  06.  2  Fl^le  364.  I'oii. 
jy.  and  by  3  ft  4  W.  &  M.  c.  9.  from  acceliiri*.  a  bef'^rc^  the  f^cl — 'Jy  10  *»  m  Wiil.  3.  r« 
u  Whoever /hall  conviA  a  burglar  is  exempted  irom  all  pariih  and  wjrd  office*:,  where  the 
fete  was  committed.  To  this  the  f;  Ann.  c.  ^i.  has  fupp.;r-added  a  rrward  ur  tor;)  pujno^. 
■4  if  an  accomplice  bejngout  of  prifon,  fliall  convi^  t\v»  or  more  o/fcnJer^,  Jfte  is  iacitiea  aJfo 
•  pardon  oi  the  feloniei  at  cnumeraicd  in  the  a£t. 


CHAPTER  THE    T  H  I  R  T  Y-NI  NT  H. 
Of      arson. 

/L   R  S  O  N  is   a  felony  at  common   law,    in  mallcioufly  j  Haie  556. 
7\  and  voluntary  burning  the  houfe  of  another  by  ni^hl  or  B*Cor.  i'35, 

y  ^»y-  s?p.  c.  ^6. 

And  I  fliall  conAder :  Firft,  What  is  fuch  a  houfe  in  which  ^  ink  66.' 
ifon  may  be  committed.     Secondly,  Whether  this  ofFence  ^-"^t*  «•  'f»s- 
lay  be  committed  in  the  offender's  own   houfe.     Thirdly,  *  Commf'aaap 
ow  much  of  the  houfe  ought  to  be  burnt.     Fourthly,  AVith 
bat  degrees  of  malice. 

SiS,  I.     As  to  the  firft  point,  viz.  What  is  fuch  a  houfe  3  infi.  67. 
..which  arfbn  may  be  committed.     It  feems  agreed,  'I'hat  ^^^**^^^^  ^ 
It  only  a  manlion-houfe,  and  the  principal  parts  thereof,  but  u^h.  7.  °/* 
lb   any  other  houfe,  and  the   out-buildings,   as  barns  and  ^'  ^°^*  >«^« 
iblcs^  adjoining  thereto  %  and  alfo  barns  full  of  corn,  whe-  .|/p^e^^^l^. 

Samm»ry  86.  t  HaiC  567^  579.  4.  Coxam.  %%U  \^^^  \\^m 

M  3  ibcr 
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ther  they  be  adjoining  to  any  houfe  or  not,  fo  far  fecured  hy 
law,  that  the  malicious  burning  of  them  is  arfon.    And  it 
is  faid.  That  in  an  indiftment   they  are  well  exprefled  by 
the  word  domus^  without  adding  manfionaHs. 
tKa]e56S.  &/?.  2.     But  it  fcems  that  at  this  day  the  burning  of  die 

^'i'"*"?-*^'  frame  of  a  houfe,  or  of  a  ftack  of  corn,  &c.  is  not  ac- 
Britt.V.  r6.  Counted  arfon,  becaufe  it  cannot  come  under  the  word 
S.  p.  c.  36.  dcmus^  which  fcems  at  prefent  to  be  thought  necefEiry  in 
?Bura.  180.  ^^^^y  in^J<^"^c"^  of  *'fo"-  Yet  it  is  faid,  That  ancientl?  the 
W  Aprifon  burning  of  a  ftack  of  corn  was  accounted  arfon,  f  And  by 
the  entrance  to  the  9  Geo.  I.  o.  42.  whocver  (hall  fct  fire  to  any  houfe,  («) 
Td^S  We  ^'^^  o*"  out-houfe  s  "  or  to  any  hovel,  cock,  mow,  or  ftack 
is  Vithin  this  "  of  corn,  hay,  or  wood  ;  or  (hall  forcibly  refcue  any  perfi)a 
•^*  ^onevan'i  cc  jp  lawful  cuftody  for  the  fame  j  or  (hall  procure  another  to 
(/)  Acwfliiiei'  "  ]^^^  »"  committing  any  of  the  faid  offences, — (hall  fuflFcr 
before  are  ex-  "  death.  Without  benefit  of  clergy." — But  it  is  rcfolved^  (i) 
p^fc^M^t*  ^  that  this  ftatute  only  excludes  the  principal  {c)  offender  from 
But  •cce(r»ies '  bis  clcrgy,  more  clearly  than  he  was  excluded  before  {d)  ^  and 
afterareftiu  in.  does  not  alter  thc  nature  of  the  crime^  or  create  any  new 

titled  to  clercr.  ^ir-«#.- 

.Hale  573.        Ofl^ncc- 

(0  The  King  V.Spalding.  Eaft.  T.  1780.  Breemf  1  Cafe,  Trin.  T,   \^%^,    Pedlcy^s  Cafe,  B.  Ri 

vpoB  a  fpccial  vcrdldi  Trio.  22  Geo.  3.     (^)  Vide  Alex.  Poulttri  Cafe,  1 1  Coke  29« 

SeSf.  3.  As  to  the  fecond  point,  viz.  Whether  arfon  may 
Holme*!  Cafe,  y^^  committed  in  the  offender's  own  houfe.  It  feems  clearly 
c. Car! 377!'  agreed.  That  one  feifcd  in  fee,  or  but  poflcfTed  for  years,  of  a 
S(d.  vide Fofter  houfe  (landing  by  itfelf  at  a  diftance  from  all  others,  can* 
'*^'  not  commit  felony  in  burning  the  fame,  {e) 

Alfo  it  fcems   the  much  Wronger  opinion.  That  a  man  fo 

fetfed  or  poiTeiTed  of  a  houfe  in  town,  who  burns  his  own  with 

an  intent  to  burn  his  neighbours,  but  in  the  event  burns  bis 

J  H«lf  568,569.  own  only,  is  not  guilty  of  arfon ;  for  by  the  general  tenor  of  thc 

q  in<v.  67.        books  fpeaking  of  this  otFcnce,  it  feems  to  be  fuppofed  to  be  done 

Cr*o!*cir.'°3*8.   in  the  houfc  of  another,  and  not  of  the  offender.  Neither  (hall 

Kei>nge'a9.  '  any  a£l,  which  is  only  a  crime  in  refpe£lof  the  injury  which  it 

Hiiier  115, 116.  j^gg^  ^j.  ^jy  Jq^  tQ  another,  be  made  a  felony  by  reafon  of  an 

intention  thereby  to  commit  ^  felony,  if  fuch  intention  be  not 

executed. — However  this  is  certainly  an  offence  highly  punilh- 

able  in  regard  of  the  malice  thereof,  and  the  great  danger 

(0  A  leffee  for  throe  yean  iMpofflffion^  under  a  term  for  99  years,  originally  grantad  by  tbrytN 
fon  icifcd  in  tee,  is  not  guilty  or  a«?on,  by  fetting  the  houfe  on  tire.  Biecmc'iCafe,  Trtoi  ^ 
Geo.  3.  M.  S.^Nor  atenant  by  copyhold  inpoJ/eJJiM,  although  the  premiflS:!  burnt,  are  fdrrQidftgi 
to  the  lord  to  the  ofcof  a  mortgagee,  qoc  admiued  upon  the  :u  render.  Rex  v.  'Spaldinc,.  Mcr 
Term,  1780.    Sri/ aicfrc  if  this  piiiat  was  determined,  the  in iiQment  only  charging  that  he  I 


thatdecifion.  Pedlej's  Cafe.  B.  R.  Triii.  aa  Gen.  3.-— It  is  however  dttermtned  that  a'-WTdair. 
inlillcd  to  dower,  but  nodowrr  alhgned,  from  a  houfe,  thi*  equity  of  ihe  redemption  of  wh1«h  M 
defccoiled  from  herhulband  to  her  infant  children,  and  for  whole  benefit  ibehad  IctU  wai  na'tmi 
the  rent,  if  goUty  wf  arfon  bv  burning  it  in  th.*  pofl'cition  of  h^r  tenantv~And  it  ww  Uii  dai  U 
&z  hdd  been  toii'tdpr  the  fieeboU,  ir  wruuldflill  iiu^e  b«*en  felony  ^  fmrn  whence  U  )t  conttndc^  tM 
M  revciftoncr  who  iliaiJ  fnilJcioufiy  fire  the  hQuff^  in  n'>iripiri'>n  of  hi?  tenanti  undtr  Umfn  from  MmMf 
•r  6'S  Biitici^MB,  win  bcgollty  of  .Mlon.  HatiuN  Cavc,  \o^ft  \\%,\Q  \\6.—  And  there  It  tlaM 
csl'cin  wi.ch  a  pstuy^r,  %»hu  iVl  f.r«   U  vhc  yaf\\h  «.'.\i  UoMVt,  t.*vVM\A  i\x\\Vi  'A  KAnA» 

3  ^ 
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coart  wherein   a  perfon  uAially  lodges,  or  a   hotife  which  a 
man's  wife   hires  without  his  privity,  and  lives  in   by  her-  <Co.  40. 
felf  without  him,  may  be  called   his   dwelling-houfc  ;    and  ^'j^^lA^^ 
will  fufficiently  fatisfy  the  words  domus  manftonalis   in  the  in-  Keiy.^j,  4$ 
diftment,  whether  any  perfon  were  aftually  therein,  or  not,  5*»  54* 
at  the  lime  of  the  offence.  !.  uft! V*' 

Skin-.  685. 
Pult.  132.  133.     Foftcr  177. 

S^«  12.    Alfo  all  out-buildings,  as  barns,  (lablcs,  dairy-  3  inf(.  64. 
houfes,  &c.   adjoining  (a)  iQ  a  houfc,  are  looked   upon  as  Dait.  c.  151. 
part  thereof,  and  confequently  burglary  may  be  committed  cx^nlri!^' 
in  them  ;     but    if    they  be  removed  at   any  diftance  from   2  Hale,  i^%, 
the  boufe,   it  feems  that   it  has   not  been  ufual  of  late  to  559-   Sum. «?.. 
proceed  againft  offences  therein  as  burglaries.  gj*/*  *^'  ^*' 

4Comni.S4c. 
0.  B.  I7«c,  No.  483.     (a)  Vide  Rex.  t.  Gar1.^n.1,  Somerfet  Lent  Afl*.  1776,  Icfore  Mr.  Baroa 
Eyrty  for  the  diftjjice  at  waich  an  out-houfe  is  confidered  pati  of  the  dwelling. 

Seii.  J  3.     If  feveral  perfons  dwell  in  one  houfe,  as  fer- 
vants,  guefts,    or    tenants  at  will,  or  otherwife  having   no 
fix'd  and  certain  intereft  in  any  part  thereof,  and  a  burglary  ^*  ^*  17^5* 
be  committed  in  any  of  their  apartments  ;  it  fccms  clear,  that  ^H^a^c  crfi 
the  indi£lment  (hall  lay  the  offence  in  the  manfion-houre  of  Can.  Kciy.  83. 
the  proprietor,  &c.     But  if  one  hire  a  diftinft  apartment  in  !('^*^-  *'• 
a  boufe  for  his  lodging  for  a  certain  time,  and  a  burglary  be  Da^L^c.^Jci. 
committed  therein,  I   can  fee  no  good  reafon  why  the  in-  sind.  65. 
diftment  may  not  lay  the  offence  ifi  domo  manfionali  of  fuch  J^T^"*' « 
lodger ;  for  it  feems  to  be  agreed.  That  an  indidlment  for  a  Sunim/r ^sj. 
burglary  committed  in  a  chamber  in  one  of  the  inns  of  court, 
may  lay  the   offence  in  domo  manfmiali  of  the  owner  of  the 
chamber  j  (b)  znd  why  may  not  fuch  an  apartment,  with  as 
much  propriety  be  called  the  manfion-houfc  of  him  that  takes  '^V  ^""I"  i^r 
»t,  dunng  the  time  that  he  has  a  certam  interelt  in  it  r  ror  lo  building*,  ti.ey 
long  as  it   is  fevered  by  the  leafe,  it  feems  in  the  eye  of  the  arc  all  as  fcv-jai 
law  to  be  as  diftind  from  the  other  parts  of  the  houfe,  as  if  the  I'epr'iV^^^^^ 
perfon  who  rents  it  had  a  freehold  or  inheritance  in  it.     And  d:)or5,  which  arc 
U  to  the  objection.  That  he  goes  into  the  houfe   by  the  fame  the  <xtrcmiiy  of 
door  with  the  other  inhabitants,  and  therefore  is  but  an  in-  ctufc^th^fliirl 
i^ste,  and  the  whole  ought  to  bit  confidered  but  as  one  houfc  ;  ci.c  is  no  outer 
lanfwer.  That  he  muft  have  fome  way  to  his  apartment  as  in-  'j^l'^l'^  Agiin, 
cident  to  his  intereft  in  it,  and  that  fuch  way  lying  through  a  a$7epl^/tc"''pro. 
door  which  is  common  to  him  with  others,  doth  not  make  the  p«rjy.    in  Un. 
^pmment  itfelf  in  any  refped  lefs  his  own,  than  a  way  throuj»h  h^,v,'\^''",^\*'^'"J^ 
*'door  belonging  to  himfclf  only  would  have  done.  eiu  a  of  in. 

heritanrejinthe 
J^iDntKej  ho#eAate«  for  life,  and  in  c'llcgci  as  long  .!« th^y  refiJe.  So,  i^tha;  which  u-as  nns 
*^ft  ■li|iniHi),  comes  to  be  diviilrd  into  fepjirate  tenements^  and.there  it  a  diftincl  outward  door 
^9t^  dMf  wiU  l««  Teparau  hjufcs,  a^  NcwcaAle  houie.     Lee  v.  GmnCdy  Cowpcr  i. 

|%f«  14.     And  if  the  law  be  fo  in  this  cafe,  it  feems  to  me  0«  ^7  ^784, 
^nabnMe  alfo.  That  if  fuch  a  lodger  take  alfo  a  c;Uar  \a  ^'  "^^^^ 

Af  2  \Yvc 
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the  faid  houfci  a  burglary  committed  in  fuch  cellar,  may  be 
alledged  in  dom§  manftonali  of  the  lodger,  whether  the  cellar 
had  any  communication  with  the  houfe  or  not;  for  fince  it 
feems  to  be  agreed.  That  a.barn  or  ftable,  or  other  out-build« 
ing  near  to  a  houfe,  fliall  be  looked  on  as  part  thereof,  why 
Kclyn|c  S3.  fhould  not  fuch  a  cellar  have  the  like  eftimation?  Sed  quan^ 
for  Kelynge  feems  to  incline  to  a  different  opinion. 

Se^.  15.  However  it  is  agreed  by  all.  That  if  one  hire  a 
part  of  a  houfe  to  lodge  in,  which  is  adually  divided  from  the 
reft,  and  have  a  door  of  its  own  to  the  ftreet,  a  burglary 
therein  may  be  alledged  in  dtmo  manjionali  of  fuch  perfon.  (4) 

(4)  Even  thn*  there  may  be  other  inmates  in  the  houfe,  Ld.  Mansfield  Hill  14  Geo.  3.  and  even  tfao* 
the  owner  occu|i]r  a  (hop  or  a  cellar  under  the  fame  roof,  provided  he  does  not  fleepin  eitherof  tbeita; 
becaufe  the  lodger  has  the  outward  door  entirely  to  himfelf.  But  if  the  owner  ileep  in  any  p«t  of 
the  houfe,  it  muft  be  hid  as  the  manfion  of  the  owner,  and  not  of  the  lodger.  Cowp.  %•  Q.B« 
^7^A»  P*  392*     2  Burr.  Sett.  Caf.  21a,  217. 

Se£i.  16.  But  if  he  had  taken  it  ms  a  (hop  or  work-boufe 
Summiry  83.  for  his  ufe  in  the  day-time  only,  it  feems  that  a  felony  therein 
Hutton  33.  cannot  be  alledged  in  a  manfion-houfe  ;  not  of  him  that  lets 
1  Hale  557, 558.  j^^  becaufe   it  is  fevered  by  the  leafe  from  that  part  of  the 

houfe  which   belongs   to  him,  nor  of  him  to  whom  it  is 

let,  becaufe  he  takes  it  not  to  lodge  in. 

f  Therefore  to  proteft  a  rifing  manufaSory,  by  13  Geo.  3, 
c.  38.  f.  29.  **  Whoever  ftiall  by  day  or  night  break  into  any 
^^  houfe,  ihop,  cellar,  &c.  belonging  to  the  plate  glafs  maaii- 
'<  fadory,  with  intent  to  fieal,  uall  be  tranlported  for  four* 
**  teen  years.*' 

Sum.  82,  83.  Se£i.  17.  From  what  has  been  faid  it  clearly  appears^ 
22  AIT.  95. .  That  no  burglary  can  be  committed  by  breaking  into  any 
S."  p^'c.VJ.  ground  inclofed,  or  booth,  or  tent,  &c.  for  there  feems  to  be  no 
Dait.'c.*i5i*.  colour  from  any  authority  ancient  or  modern,  to  make  any  of« 
B*^?*? '  3»-  fence  burglary  that  is  not  done  either  againft  fome  houfe,  or 
Edw.",^c!"9.  '  church,  or  the  walls,  or  gates  of  fome  town. 

Se£i.  18.     As  to  the  fixth   point,  viz.    What   degree  oJ 

Dyer.  99.  guilt  IS  required  in  the  principal  intention  of  the  offi:nder  ?    It 

Dkitf.  22.  feems  clear.  That  there  can  be^no  burglary  but  where  the  in- 

K.ti'^'  0^6        didment  both   exprefly  alledges,  and  the  verdi&  alfo  finds, 

S^mAll  125.    an  intention  to.  commit  fomc^  felony  5  for  if  it  appear  that  the 

Crom.  ^2.  offender  only  meant  to  commit  a  trefpafs,  as  to  beat  the  party, 

Ccftj.  Dait,  c.    ^^    jj^  jj  ^^^  guilty  of  burglary.     However  it  feemi  much 

Infra  €.40.        the  better  Opinion,  That  an  intention   to  commit  a   rape^  or 

I  H|iec62,f.  3.  fm^jj  other  crime  which   is   toiade  felony  by  ilatute,  and  was 

clay^sSngt    »  treipafs  only  at  common  ^  law,  will  make  \  man   guilty 

4S1,  rxpre^siy    of  burglary,   as   much  as  if , fuch  offence  w^re  a  felony  at 

*4n  point.  common  law,    becaufe   wher^-ever  a  ftatute   makes  any  ot 

fence  felony,    it  incidentally  |  gives  it  all  the  projjerties- of  a 

ftlony  at  common  law,  \  .       ,. 
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puniihed  but  as  the  firft  ofi«nce ;  for  the  gender  method  (hall 
firft  be  tried,  which  perhaps  may  prove  e&dual. 

St3.  4.     As  to  the  fecond  point,  viz.  What  is  incidentally  3  jnft.  47,5. 
implied  in  every  ftatute,  making  an  ofFence  felony.     It  feems  90.    ' 
dear,  that  every  fuch  ftatute  does  by  neceilary  confequence  '  ^*^^  7^4- 
fttbjca  the  offender  to  the  like  attainder  and  forfeiture,  &c.  Su^l^ztl'. 
and  alfo  does  require  the  like  conftru^on,  as  to  thofe  who  Daiif.xiyS2.b.x. 
Ibali  be  accounted  acceflaries  before  or  after,  and  to  all  other  I'J^'  ^'  *^'  '^ 
intents  and  purpofes,  as  is  incident  to  a  felony  at  common  Mifprifi^'^vJ. 

law*  ^''"v  ii  at  well 

iQcidenul  to  «  . 
fciany  created  by  fbtutCy  m  to  one  at  common  lav*    i  Hak  651.    a  Hale  708* 

Siif,  5.     Yet  where  fuch  a  ftatute  faves  the  corruption  of  1  ^n^*  47* 
Hood,  it  impliedly  fares  the  defcent  of  the  land  of  the  offender  ^""°**n^  ^ 
to  his  heir.     Alfo  where  it  faves  the  land  to  the  heir,  it  pre- 
Ttnts  the  corruption  of  blood  fo  far.     And  it  js  faid.  That  in 
koth  cafes  it  faves  the  wife's  dower,   becaufe  wherever  an 
keir  takes  as  heir,   he  fhall  not  void  a  title  of  dower  in  re- 
fycGt  of  the  fame   inheritance.     But  notwithftanding  fuch  a  *  ^^^  ^^ 
iaving,  the  land  fhall  be  forfeited  for  the  life  of  the  offender. 

Se^»  6.     If  one  commit  an  offence  which  is  made  felony 
by  ftatute,  and  then  the  ftatute  be  repealed,  he  cannot  be  pu-      ^°''  *®^* 
aiflied  as  a  felon  in  refped  of  that  ftatute. 

Tor  a  fall  account  of  this  dtle,  vide  4  Bac.  Ab.  tit.  Sutute,  aod  the  introduaion  to  B«rn*A 
JJkb 


CHAPTER    THE    FORTY    FIRST. 

Of    rape. 

OFFENCES  againft  Women  made  felonies  by  ftatute  Braa.  c  2S. 
are  of  two  kinds-     Firft,  Rape.     Secondly,  Of  forcible,  ^^J"  Cui,  1.19. 

:  ,,  .      1        1    n-  •  '  I  Hale,  c.  cS. 

improvident  and  ciandeftme  marriage.  ^  Comm.  c.  15. 

In  treating  of  rape,  I  fhall  confider,     Firft,  What  fhall  be  Wiik.Leg.Ang. 
called  a  rape.     Secondly,  How  it  is  punifhed.  V]Ia^*  *^^' 

to.  I.     As  to  the  firft  point.  It  feems  that  rape  is  an  pf-  ^^ 
fcice  in  having  unlawful  and  carnal  knowledge  of  a  woman,  ^  co.  3X"'! 
^toKt  and  againft  her  will.     But  it  is  faid.  That  no  aflault  aimi.  180. 
■poa  a  woman  in  order  to  ravifh  her,  howfoever  fhamelefs  and  '^^^^j  37* 
MCnmrns  it  may  be,  if  it  proceed  not  to  fome  degree  of  pe-  1  Haie  li'g. 
Mmnn^  md  alfo  of  emiffion,  can  amount  to  a  rape ;  how-  1  Sc  Tr.  388. 
civ  it  b  laid.  That  emiffion  is,  frimd/aai,  an  evidence  of  ^^"^.^^  \^^^^ 

Sea. 
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Dait.c.105, 607.  SeS!.  1.  OfFcnccs  of  this  nature  arc  not  any  way  mitigated, 
5  EdfV^*  by  (hewing  that  the  woman,  at  laft  yielded  to  the  violence,  if 
fuch  her  confent  was  forced  by  fear  of  death,  or  of  durefs. 
Nor  is  it  any  excufe,  that  (be  confented  after  the  fa£l,  or  that 
(he  was  a  common  ftrumpet ;  for  (he  is  (till  under  the  pro« 
tedion  of  the  law,  and  may  not  be  forced.     But  it  was  anci- 

part" .  100! '      ^"^^y  '^'^J  ^®  ^^  "^  ""^P^  ^^  f^^^^  *  man's  own  concubine. 

Bra€t.  147, 14S.  Alfo  it  hath  been  faid  by  fome  to  be  no  rape  to  force  a  woman 
who  conceives  at  the  time ;  for  it  is  faid,  That  if  (he  had 

s.  P.c.  34.       not  confented,  (he  could  not  have  conceived  :  but  this  opinion 

1  H»le^!f  731.  ^ccms  very  queftionable,  not  only  becaufe  the  previous  vio- 
lence is  no  way  extenuated  by  fuch  a  fubfequent  con(ent,  but 
alfo  becaufe,  if  it  were  neceflary  to  (hew  that  the  woman  did 
not  conceive,  the  offender  could  not  be  tried  till  fuch  time  as 
it  might  appear  whether  (he  did  or  not,  and  likewife  becaufe 
the  philofophy  of  this  notion  may  very  well  be  doubted  of. 

Pulton  134-  ^'^*  3*     ^^  '^  *  ftrong,  but  not  a  conclufivc  prefumption 

I  H2ie  630/633.  againll  a  woman.  That  (he  made  no  complaint  in  a  reafonable 
Rufli.Coii  part  jinae  after  the  fad. 


ft,  100. 


j^^^  J  ^  Se^.  4.     It  was  a  queflion  before  18  Eliz.  c.  7.  Whether  a 

Dalt.  c.  107.      rape  could  be  committed  on  a  child  of  the  age  of  fix  or  fevcn 

1  Hale,  30.  years  ;  but  by  that  ftatute,  *'  whofoever  ihall  unlawfully  and 
DyeMaT^*        **  Carnally  know  and  abufc  any  woman-child  under  the  age  of 

<^  ten  years,  (hall  fuflFer  as  a  felon  without  clergy." 

Vide  Cr#.  cir.  Se^.  5.  Upon  an  indidment  for  this  offence,  it  is  no  way 
3  B^r/1696.*  niaterial  whether  fuch  child  confented,  or  were  forced  ;  yet  it 
c.  Car.  332.       muft  be  proved,  That  the  oflfender  entered  into  her  body,  &c. 

B.  ft.  c.  20  f.  7  ^^^'  ^'  ^"  ^^^  ^^^  prefent  and  afiually  affift  a  man  to 
89.  *  '  '  '  '  commit  a  rape,  may  be  indicted  as  principal  offenders,  whe- 
Diit.  c.  107.1     thcr  thev  be  men  or  women. 

Hurt.  115.  ^ 

S:.  Tr.  I,  366.     Rufli.  ▼.  2.  p.  93.    Vide  Lord  Baltimore's  cafe,  4 Burr.  »I79. 

SeSI.  7.    As  to  the  fecond  point,  ^/z.  How  rape  is  puniihed, 

t  fiilc  617.  i^  jg  faid^  that  of  old  time  it  was  felony,  and  confequently  pu- 

s.  r.c.^fti'ftfti  nifhablc  with  death,  cfpecially  if  the  party  ravi(hed  were  avir- 

93.  gin,  unlefs  fuch  virgin  would  accept  of  the  offender  for  her 

2  Inft.  iSr.  hufband,  in  which  cafe  (he  might  fave  his  life  by  marrying  him. 
Crotn.^32.^'  But  afterwards  it  was  looked  upon  as  a  great  mifdemeanour 
c«n.  only,  but  not  felony  ;  and  the  offender  was  puni(hed  with  the 
Flrt!'?,'  "Vo.  '^^^  ^^  ^^^  ^y^^  ^"^  tcfticles :  And  by  the  ftatute  of  rpyim.  1. 
ft  Inft.  180.  '  c.  13.  It  was  reduced  to  a  trefpafs,  fubjefting  the  offendc^r  to 
QuKrcF.  Uti.  ly^Q  years  imprifonment,  and  a  finef  at  the  king's  will.  But 
b!  Cor.  169.  ^hc  fn-.allnefs  of  the  puni(hment  proving  a  great  encouragement 

to  the  offence,  it  was  made  felony  again,  by  the  ftatute  of 
IVcftminJIer  2.  c.  54.  and  by  x8  EUz*  c.  7.  it  is  excluded  from 
the  benefit  of  clergy. 


CHAPTER    THE     FORTY    SECOND. 

Of    FORCIBLE,  t     IMPROVIDENT,     akd 
CLANDES.TINE    MARRIAGES. 

TH  E  marrying  a  woman  of  fubftance  by  force,  and  other 
oflfcnces  of  the  like  nature,  were  made  felonies  by  3        ' 
Hen.  7.  c.  2.  which  was  enacted  in  the  following  words. 

&^.  I.     '^  Where  women,  as  well  maidens  as  widows  and  VideKeiy.  St. 
^  wives  having  fubftances,fome  in  goods  moveable,  and  fome  in  and  the  trial  of 
"  lands  and  tenements,  and  fome  being  heirs  apparent  unto  ""^^^^  f^i^' 
••  their  anceftors,  for  the  lucre  of  fuch  fubftanccs,  be  often-  mrrrytng^^'Mrs!^ 
^  times  taken  by  mif-doers,  contrary  to  their  will, -and  after  ^a^iio*}  Mich. 
««  married  to  fuch  mif-doers,  or  to  other  by  their  affent,  or  de-  '  ^°'  5  ^^•"^'r 
^*  iiJed,  to  the  great  difpleafure  of  God,  and  contrary  to  the 
**  king's  laws,  *and  difparagement  of  the  faid  women,  and 
**  utter  heavinefs  and  difcomfort  of  their  friends,  and  to  the 
^  evil  enfample  of  all  other  :  It  is  therefore  ordained,  eftslblifh- 
**  ed  and  enabled  by  our  Ibvereign  lord  the  king,  by  the  ad- 
**  vice  of  the  lords  fpiritual.and  temporal ,  and  the  commons 
**  in  the  faid  parliament  aflembled,  and  by  the  authority  of 
**  the  fame.  That  what  perfon  or  perfons  from  henceforth, 
*^  thattaketh  any  woman  (fo)  againft  her  will  unlawfully,  that 
^  is  to  iay,  maid,  widow,  or  wife,  that  fuch  taking,  pro- 
**  curing,  and  abetting  to  the  fame,  and  alfo  receiving  wit- 
*'*  tingly  the  fame  woman  fo  taken  againft  her  will,  and  know* 
^  ing  the  fame,  be  felony :  And  that  fuch  mif-doers,  takers, 
**  and  procurators  to  the  fame,  and  receitors,  knowing  the 
*^  faid  offence  in  form  aforefaid,  be  henceforth  reputed  and 
<<  adjudged  as  principal  felons :  Provided  alway,  that  this  ad 
*^  extend  not  to  any  perfon  taking  any  woman,  only  claiming 
^  her  as  his  ward  or  bond-woman." 

Stff.  2«  And  by  39  Eliz.  c.  9.  "  All  perfons  who  fhall  be 
'*  principals,  or  procurers  or  acce0aries  before  fuch  offence 
^  committed,  are  excluded  from  the  benefit  of  the  clergy." 

Sf/f.  3.     In  the  conftruSionofthe  faid  ftatute  of  3  Hen.  7.  See  1  Hilew  66<i, 
c.  2.  the  following  points  have  been  refolved. — Firfl,  That  661,  and  5  St. 
the  indidment  muft  exprefsly  fet  forth,  both  that  the  woman  J>'-468- 
Uken  away  had  land  or  goods,  or  was  heir  apparent,  and  alfo  Hoba^  i8xr** 
that  (he  was  married  or  defiled,  becaufe  no  other  cafe  is  with-  c.Car.483/485» 
in  the  preamble  of  the  ftatute,  to  which  tho  enading  claufe  t*?.'/^*' 
clearly  refers  $  for  it  does  not  fay.  That  what  perfon,  &c.  that  ,  And.*i'j5. 
taketh  any  woman  againfl  her  will,  but  what  perfon  that  taketh  3  inft.  61. 
*ny  woman ^^  againfl  her  will.  |;;^,"^»^7  "«• 

\%  Co.  10, 100)  \io< 

Sea. 


«?* 


Or  FORCIBLE,    IMPROVIDENT,    Bk.  i. 


Hobart  f  Si. 
C.  Car*  48 5» 
489- 


Hobart  itu 
C.  Car*  485. 
s  Hale  66o* 


C.  Car.  49^ 
3  K.eb.  193. 
2  Vent.  »43, 


3  Inft.  6i» 
baUr.  SI. 
S.  P.  C.  44. 
Far.  1 31, 


C.  Car.  482. 
Summary  179. 


C.  Car.  488. 
Hobart  183. 
Summary  119. 


S^Sl.  4*  Secondly,  That  the  indidlnaent  ought  alTo  to  al* 
ledge',  That  the  taking  was  for  lucre,  becauie  the  words  of 
the  preamble  are  fo,  but  that  it  needs  not  fet  forth.  That  it 
was  with  an  intention  to  marry  or  defile  the  party,  becauie  tb#r 
words  of  the  ftatute  neither  require  fuch'ah  intention,  nor 
does  the  want  thereof  any  way  kflen  the  injuryi 

Sf^-  5*  Thirdly^  That  it  is  no  manner  of  excufe.  That 
the  won:>ah  at  firft  was  taken  away  with  her  own  confe.nt,  be- 
caufe  if  £he  afterwards  refufe  to  continue  with  the  oilender, 
and  be  jfbrced  againft  her  will,  fhe  may  from  that  time  as  pro- 
perly be  faid  to  be  taken  againft  her  will,  as  if  fhe  had  never 
given  any  confent  at  all;  for  till  the  force  was  put  upon  her, 
file  was  in  her  own  power. 

Si^.  6«  Fourthly,  That  is  not  material  whether  a  woman 
fo  taken  away,  be  at  laft  married,  or  defiled,  with  her  own 
consent  or  not,  if  fhe  were  under  the  force  at  the  time,  be- 
caufe  the  offender  is  in  both  cafes  equally  within  the  words 
of  the  ftatute^  and  fhall  not  be  conftrued  to  be  out  of  the 
meaning  of  it,  for  having  prevailed  over  the^weaknefs  of  a  wo^ 
man,  whom  by  fo  bafe  means  he  got  into  his  power. 

SiSf.  7.  Fifthly^  That  thofe  who  after  the  faft  receive  the 
offender,  but  not  the  woman,  are  not  principals  within  this 
ftatute,  betaufe  the  words  are,  ncitvingwitiingly  tbefami  u/«- 
manfi  taken^  &c.  but  it  feems  clearly.  That  they  arc  accefla- 
ries  after  the  offence,  according  to  the  known  rules  of  com- 
mon law. 

SeH.  &•  Sixthly,  That  tliofe  who  are  only  privy  to  the 
marriage,  but  no  way  parties  to  the  forcible  uking  away,  of 
conliinting  thereto,  are  not  within  the  ftatute. 

Si£f*  9*  Seventhly*  That  where  a  woman  is  taken  by 
force  in  the  county  of  J.  and  married  in  the  c;ounty  of  ^.  the 
offender  may  be  indicted  and  found  guilty  in  the  county  of  B. 
becaufe  the  continuing  of  the  force  there  amounts  to  a  forci- 
ble taking  within  the  ftatute,  (i) 


(i)  A  woman  thus  taken  away,  and  forcibly  marriedi  may  gire  eridcnce  agkinfl  the  ofiender,  forke 
if  no  hoibiiid  dtjurt,     I  HaU  661 .    4  St.  Tr.  455.    4  Comm.  209.    Gibf.  418. 

t  Si£f,  10.  As  %o  improvident  marriage  it  is  enaded  by 
4.  &  5  Phil.  &  Mar.  c.  8*  "  That  whoever  above  the  age  of 
^'  fourteen  (by  flattery,  trifling  gifts,  and  fair  promtfes)  Ihall 
*^  allure  and  uke  any  woman-child  unmarried  within  the  age 
*^  of  fixteen,  from  and  againft  the  confent  of  her  guardians* 
*^  fliall  fuffer  two  years  imprifonment,  and  fine  at  difcretion. 
*'  If  the  offender  deflower,  or  marry  her,  five  years  impri* 
•*  fonment,  and  fine  as  before  :  and  if  any  female  above  twelve 
<'  /bail  confent  to  un\aw{u\  m2kXumotv^^  (h.^  (hall  forfeit  all 
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**  her  lands  Co  the  next  of  kin,  during  the  life  of  fuch  perfon 
^^  as  iliaU  to  contrail  matrimony.''  (a) 

(t]  N.  B*  Thif  forfeiture  extendi  at  well  to  the  infant  who  coofentSy  at  V>  the  hufbind  who  takf«. 
Brown*!  cafes  Mlcb*  i^  Geo*  }•  The  marriage  muft  be  dandeftine,  and  to  the  difparagement  of  the 
lieiieft.  s  Mod*  S4.  If  the  guardian  once  coofenta,  he  cannot  retrad*  »  Mod.  laS.  6  Mod. 
i68.  A  haftard  under  the  care  of  her  putative  father,  it  within  thit  adfc.  Str.  xi6i.  The  ofFencr 
U  within  the  jarUBidion  of  the  king*«  bench*  4  Mod.  145.  a  Ler.  179.  i  Scy.  i6a.  See  ah» 
I  a  Car.  s«  c.  a4«  3  Mod.  14.  Vaugh.  177.  And  that  the  cfurc  will  grant  an  infonnition  for 
procoriiig  ml  iaprorident  or  nnequal  marriage.    Ler.  257.    5  Mod*  ifti. 

fSiff,  If.  nrhirdly.  As  to  dandeftlne  marriage.  ItisenaA- 
ed  by  26  Geo.  2.  c.  33.  **  That  if  any  perfon  (hall  folemnize 
^^  matrimony,  except  the  parties  are  quakers  or  Jews,  in  any 
^  other  place  than  a  church  or  public  chapel,  where  banns 
'*  have  been  ufually  publifbed,  unlefs  by  fpecial  licence  from 
^^  the  archbifliop  of  Canterbury  ^  or  (hall  folemnize  matri- 
^  monj  without  puUication  of  banns,  unlefs  licence  of  mar- 
^  riage  be  firft  had  and  obtained  from  fome  perfon  or  perfons 
*^  having  authority  to  grant  the  fame,  he  (hall  be  guilty  of 
*^  felony,  and  tranfported  for  fourteen  years,  and  the  marriage 
^  be  null  and  void.''  The  profecution  to  be  within  three 
«  years." 

\Seff.  12.  And  it  is  further  cnafted,  par.  16.  "  That  if  Vidc  Douglas 
^  any  perfon  (hall,  with  intent  to  elude  the  force  of  this  a£t,  659,  for  a  deter- 
**  knowingly  and  wilfully  infcrt  or  caufc  to  be  infertcd  in  the  ^j^Jie^Vhich** 
^  regifter  book  of  fuch  parifli  6r  chapel  ry  as  aforefaid,  any  rendered  all  mar. 
*  falfe  entry  of  any  matter  or  thing  relating  to  any  marriage;  "*««• »"«««» 
"  or  &lfely  make,  alter,  forge,  or  counterfeit  any  fuch  entry  "?^bratt5li«!^ 
^  in  fuch  regifter,  or  any  fuch  marriage  licence,  or  (hall  the  fpace  of  at 
**  wilfully  deftroy  any  regifter  book  of  marriages,  or  any  part  y**"  j"  ■?! 
«  of  fuch  regifter  book,  or  fliall  caufe  the  fame  to  be  done,  t^ltrMc^Xt 
**  or  (hall  aifift  in  [o  doing,  or  (hall  knowingly  utter  or  pub-  to  chepafliug  of 
"  li(h  the  fame  as  true  refpedively,  every  perfon  fo  oftcnding,  ^V?*  ^"^  ^^ 
«  ftuU  fuffer  death  without  clergy."  '  tLT^t^'rtJ^r: 

edralid,  and  the 
clergymen  who  had  celebrated  fuch  marriages  are  exempted  from  the  penaldet.  Bur,  2130. 
1  Black.  651.     Ray.  752.     S;»lk.  iS,  28,  121.     2  Sid.  71. 


CHAPTER    THE    FORTY-THIRD. 

Of  OFTENCES    asainst  the  RIGHTS    of 
MARRIAGE. 

I 

OFFENCES  againftthe  rights  of  marriage,  at  com- 
mon  law,  are  looked  upon  as  fpiritual  offences,-  and  pu*     '     **'  ^ 
i     nilhaUe  only  by  the  Ecclefiaftical  law,  but  one  of  t^om  is 
'     nudefelooy,  but  not  excluded  from  the  benefit  of  the  clergy. 
J  By 


i;*  OFFENCES   against    the  Bk.  i. 

By  1  Jac.    !•  c.   ii.  it  is  enaded,  «  That  if  any  per- 

^  fon  or  perfons  within  his  majefty's  dominion  of  England  and 

^*  Wales,  being  married,  do  marry  any  perfon  or  perfons,  the 

^*  former  hufband  or  wife  being  alive,  that  then  every  fuch 

^^  offence  fliall  be  felony,  and  the  perfon  or  perfons  fo  of- 

^*  fending  (hall  fuffer  death  as  in  cafes  of  felony.     And  the 

**  party  and  parties  fo  offending,  (hall  receive  fuch  apd  the 

*^  like   proceeding,    trial,  and   execution,   in    fuch   county, 

*^  where  fuch  perfon  or  perfons  (hall  be  apprehended,  as  if 

^  the  offence  had  been  committed  in  fuch  county,  where  fuch 

^*  perfon  or  perfons  (hall  be  taken  or  apprehended." 

Sea.  2.  But  it  is  provided  by  the  faid  ftatute,  **  That 
**  nothing  therein  conuined,  (hall  extend  to  any  perfon  or 
*'  peribns  whofe  hufband  or  wife  (hall  be  continually  remain- 
^  ing  beyond  the  feas  by  the  fpace  of  feven  years  together, 
^*  or  whofe  hufband  or  wife  (hall  abfent  him  or  herfelf,  the 
**  one  from  the  other,  by  the  fpace-  of  feven  years  together  in 
^'  any  parts  within  his  majefty's  dominions,  the  one  of  them 
^*  not  knowing  the  other  to  be  living  within  that  time.*' 

Se^.  3.  And  it  is  further  provided,  ^<  That  the  faid  (fau* 
^^  tute  (hall  not  extend  to  any  perfon  or  perfons  who  (hall  be 
'^  at  the  time  of  fuch  marriage  divorced  by  fentence  in  the 
<*  ecclefiaftical  court,  or  to  any  perfon  or  perfons  where  the 
^*  former  marriage  (hall  be  by  fentence  in  the  ecclefiaftical 
^^  court  declared  to  be  void  and  of  no  effe<Sl :  Nor  to  any 
*^  perfon  or  perfons,  for,  or  by  reafon  of,  any  former  marri- 
^^  age  had  or  made  within  age  of  confent." 

Se^,  4.  Alfo  it  is  farther  provided,  ^^  That  no  attain- 
^^  der  for  this  offence  (hall  make  or  work  any  corruption 
^^  of  blood,  lofs  of  dower,  or  diiinherifon  of  heir  or  heirs.'* 

Se^.  5*  In  the  conftru£lion  of  this»^atute  it  has  been  holden, 
^V^*^'^5a.  Firft,  That  not  only  thofe  who  ari^divorced  avincvU  matrix 
]  Iiift/89.  moniij  but  alfo  thofe  who  are  divon:ed  only  a  nunfa  (St  thtm 

Jum.  i»i.  111.  caufa  adulurit  or  faevitia^y  are  within  the  exception  in  this 
aCrCtfiAGj,  ftatute,  notwithftanding  there  be  not  the  word  divertiamui^ 
46a.  but  only  the  word  feparamusj  in  the  fentence  ;  becaufe  the 

ftatute,   being  penal,  (hall  be  conftrued  favourably,  and  fuch 
feparations  are  taken  for  divorces  in  common  under(hmding. 


Si^.    6.      Secondly,    Where  either  of  the   parties 
'  R^^Ab^'  within  the  age  of  confent  at  the  time  of  the  firft  marriage,  that 

141!      '*  not  only  fuch  perfon  as  was  within  fuch  age,  but  alfo  the  other 

Co.  Lit.  ^9.        ^ho  was  above  it,  is  within  the  exception  of  the  ftatute,  be- 

c&ufe  the  power  of  difagrceing  to  fuch  marriage  it  equal 

on  both  fides. 

/  H^e  6qu  ^^^'  7*     ''"'^*^^b'»  'That  if  the  firft  marriage  were  bmod 

/  JA^  171.        (eai  and  the  latter  iu  Ei^^hud^  the  ^jarty  may  be  indided  for  it 
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lere,  becauie  it  is  the  latter  marriage  that  makes  the  offence ; 

3ut  if  the  firft  marriage  were  in  England,  and  the  latter  beyond 

Tea,  it  is  faid  that  the  offender  cannot  be  indicted  here ;  — fed 

jutri^  why  not  ?    for  the  words  of  the  ftatute  are,  **  That  ,^^,'   g^ 

^  the  parties  to    offending   (hall  receive  fuch  and  the  like 

^  proceeding,  trial,   and   execution,  in  fuch  county   where 

'^  fuch   perfon  or  perfons  {hall   be    apprehended,  as  if  the 

^  oiFence  had  been   committed  in  fuch  county,  where  fuch 

*^  perfon  or  perfons  (hall  be  taken  or  apprehended."  (i) 

(i)  On  this  ftttute  the  firft  and  true  wife  J3  not  in  adnuflable  witnefi  agatnft  her  hufband.  i  Hale 
691*  Even  an  afidtrit  nade  by  the  firft  wife  to  poftpoae  the  trial  of  an  indi  Ament  againft  her  huf* 
tend  has  beeo  rejcded.  O.  B.  Feb.  1786.  But  vide  Adding.  P.  $.411.  But  the  fecond  woman 
ii  roiDfetenty  crea  to  prove  the  marriage,  for  Ihe  ia  not  his  wife  fo  much  as  it  faRo,  i  Hale  693« 
A  fecond  hufiiand,  not  being  privy  to  the  firft  marriafe,  is  intitled  to  the  labour  o£  the  fuppofititiout 
vife  during  their  cohabitation.    4  Geo.  i.    Bum*s  £.  L.  106. 

Ia  April,  16  Ceo.  )•  the  Duchefs  of  Kingtlon  was  tried  for  polygamy  by  the  houfe  of  peers.  It 
nsicfiilved  a  fiiateaoe  in  the  ecdefiafticai  court  againft  a  marriage,  in  a  fuit  for  ja£kitation  does  not 
preclude  the  crown  from  proving  the  marriage  on  an  indiOment  on  this  ftatute.  And,  admitting 
that  fuch  a  fentence  were  condufive  as  to  the  fad'  of  marriage,  the  crown  may  avoid  the  effed  of  the 
coadafioQ  by  giving  evidence  that  the  ienteace  had  been  obtained  by  fraud  and  coilulioa.  1 1.  Su 
Tr.  26z« 


CHAPTER    THE   FORTY-FOURTH. 

OfOFFENCES  against  the   MEMBERS  of 
A    MAN'S    BODY. 

IN  treating  of  offences  againft  the  members  of  a    manN  ^.j^^^^ 
body,  I  (hall  confider,  Firft,  What  offinccs  of  this  nature  Brir.\.  1,025! 
art  eflxemed  maims.      Secondly,    How  they  arc  puniftied  by  Braft,  144. 
the  common    law.     Thirdly,    How    they  are  punifticd  by  4Comm.  105. 
ftatute. 

hSl.  I.     As  to  firft  point,  It  feems  that   fuch  a  hurt  of  s.  P.C.  3. 
any  part  of  a  man's  body,   whereby    he    is    rendered    Icfs  3  Comm.  ii. 

LI      •       /•    •    .  .  •  ^\   e      J    t.-     r  ir  u-         J      Co.  LiC.  126, 

able  \n  fighting,  either  to  defend  himfelf  or  annoy  his  ad-  ,^8. 

verfary,  is  properly  maim.  3  laft.  C2,  ii8. 

Siii.  2.     And  therefore   the  cutting   off,   or  difabling,  or  p,  cor.  14a, 
weakening  a  man's  hand   or  finger,  or  ftriking  out  h;s  eye  as?. 
or  foretooth,    or   caftrating  him,  are   faid  to  be  maims,  but  *^comm  *o6. 
4c  cutting  off  his  ear,  or  nofe,   &c.  are  not  efteemed  maims,  *    **°*°*'  *    V 
kcaufe  they  do  not  weaken,  but  only  disfigure  him. 

S#fif,  3.     As  to  the  iecond  point,  vix.  How  fuch  offences  p^j^^i'J;''. 
ate  to  be  puniflied,  it  is  to  be  obferved,  that  all  maim  is  felo>  s.V!  c'  37!^** 
"y«  and  it   is   faid.  That  anciently   caftration  was  puniQied  3  ini^.  61,  nS. 
wilhdeath,  and  other  maims  with  the  lofs  of  member  for  mem-  |""*,  J^; 
^n  1ni(  afterwards  no  maim  was  puniibed  in  any  cafe  wkh  ai^«  vvv 

the 
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the  lofs  of  life  or  member,  but  only  with  fine  and  imprifon* 
ment.  (i) 

(t)  A  perfoa  who  maimi  himfdf  that  he  may  have  the  more  colour  to  heg,  may  he  indiAed  and 
find.  1  tnft.  117*  And  hy  the  like  reafon  a  perfon  who  diCiblea  hlafelf  that  he  may  not  be  un- 
preiTed  for  a  foldier.    5  Burn.  J.  115* 

Se^.  4.     As  to  the  third  point,  viz.  How  fuch  ofiences 

See  5  H.  4.  c.  5.  are  puniflied  by  ftatute,  it  is  enaded  by  22  &  23  Car.  2.  c  i. 

Sec37H.8.c.6.  cc  That  if  any  perfon  (hall  on  purpofe  and  of  malice  forc- 

^'  thought,  and  by  lying  in  wait,    unlawfully  cut  out,  or 

«^  difable  the  tongue,  put  out  an  eye,  flit  the  nofe,  cut  off 

^'  a  nofe,  or  lip,  or  cut  off  or  difable  any  limb,  or  member  of 

*^  any  fubje£l  of  his  majefty,  with  intention  in  fo  doin^  to 

^  maim  or  disfigure,  in  any  the  manners  before  mentioned, 

^  ^'  fuch  his  majefty's  fubjed.  That  then  and   in  every  fuch 

^'  cafe  the  perfon  or  perfons  fo  offending,  their  coonfellon, 

^<  aiders,  and   abettors,  knowing  of,  and  privy  to  the  of- 

**  fence,  as  aforefaid,  (hall  be  and  are  by  the  laid  ftatute  dc- 

^'  clared  to  be  felons,  and  (hall  fufi^r  death  at  in  cafes  of 

^*  felony,  without  benefit  of  clergy.** 

SiSf.  5.  But  it  is  provided  by  the  bad  ftatvte,  ^  That  no 
^^  attainder  of  fuch  felony  (hall  extend  to  corrupt  the  blood, 
^'  or  forfeit  the  dower  of  the  wife,  or  the  lands,  goods  or 
«  chattels  of  the  offender." 

Se^.  6.  If  a  man  attack  another  of  malice  fere-thought^ 
Woodburn  and  in  order  to  murder  him  with  a  bill,  or  any  other  fuch  likein- 
^**Hf  *J^!r®  *i     ftrument,  which  cannot  but  endanger  the  maiming  him,  and  in 

the  SufFolk  af-      /•     t      ^        •    •  ^  ^     1  mi    l    J^     1     ^  •       P«         / 

fizes,  s  Geo.  z.  f^^h  attack  happen  not  to  kill,  but  only  to  maim  him,  he  mty 
6  St.  Tr.  212.  be  indided  on  this  ftatute,  together  with  all  thofe  who  were 
s«9C.i,c.22.  ijjg  abettors,  &c.  and  it  fhall  be  left  to  the  jury  oH  the 
evidence,  whether  there  were  a  defign  to  murder  by  maiming, 
and  confeqiiently  a  malicious  intent  to  maim  as  well  as  to  kill, 
in  which  cafe  the  off*ence  is  within  the  ftatute,  though  the' 
primary  intention  was  murder.  (2) 


(2)  If  the  maim  comet  cot  within  any  of  the  defcriptioni  of  the  a£ly  yet  It  is  iadi^hle  at  < 
law,  and  may  be  puniflied  by  fine  and  imprlfonment.  Or  an  appeal  may  be  brought  for  it  at  the  com- 
mon law  'f  In  which  the  party  injured  fliall  recover  his  damages.  Or  he  may  bring  an  afiion  of 
trefpafs ;  which  kind  of  adlion  hath  now  generally  fucceeded  the  place  of  appeaU  in  foialler  offdwet 
HOC  capital.  Vide  pod.  2  toI.  1$,  i6o.  But  it  doca  not  fecm  that  in  maiming  there  may  be  ac* 
ceflaries  afur  the  fa^.     Ibid,  p*  3ii* 

|hr  offence,  of  +  ^'^'  7*   ^"^  *^  **  cnaded  by  37  Hen.  8.  c.  6.  «•  That 

Wiming  cattle,  "  whocvcr  fliall  malicioufly,  unlawfully,  and  wittingly  c«t,  or 

Tide  Infra,  ch.   **  caulc  to  bc  cut  ofF  the  ear  or  ears  of  any  one  of  the  king's  fub- 

^^\  •*  ]e€ts  otherwife  than  by  authority  of  the  law,  chance-medley, 

*^  fudden  affray,  or  adventure,  Ihall  forfeit  treble  damages  to  the' 

*<  party  grieved,  by  adion  of  trefpafs,  and  ten  pounds  to  thcr 

*^  king,  in  the  name  of  a  iine/^  '^'. 
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T  common  law  the  embezzling,  defacing,  or  altering  ^  xnft«  71, 71. 
«.  «^  •ny  record,  without  due  authority,  was  an  offence  high-   1  HaU  646, 10 
ly  punimable  by  fine  and  imprifonment,  &c.  and  in  many  ^^^' 
cafes  it  was  made  felony  by  the  following  daufe  of  8  Hen.  6. 

C.   12. 

Sg£i,  2.  *'  It  is  ordered.  That  if  any  record  or  parcel  of 
**  die  iame,  writ,  return,  panel,  procefs,  or  warrant  of  attorney, 
"  in  the  king'scourts  of  Chancery,  Exchequer,  the  one  Bench 
^  ot  the  other,  or  in  bis  Treafury,  be  willingly  ftolen, 
^  taken  away,  withdrawn,  or  avoided,  by  any  clerk,  or  by 
^  other  perfon,  becaufe  whereof  any  judgment  (hall  be  rever- 
**  fed :  That  fuch  dealer,  taker-away,  wichdrawer,  or  avoidcr, 
**  dieir  procurators,  counfellors,  and  abbettors,  thereof  in- 
^  dided,  and  by  procefs  thereupon  made,  thereof  duly  con- 
"  fi6t  by  their  own  confeffion,  or  bv  inqueft  to  be  ukcn 
•*  of  lawful  men,  (whereof  the  one  half  (hall  be  of  the  men  of 
^  any  court  of  the  (kme  courts,  and  the  other  half  of  the  other) 
^  (hall  be  judged  for  felons,  and  ihall  incur  the  pain  of 
^  iidoinr :  And  that  the  judges  of  the  faid  courts,  of  the 
^  one  Bench  or  of  the  other,  have  power  to  hear  and  deter- 
**  mine  fuch  defaults  before  them,  and  thereof  to  make 
^  due  punUhment,  as  afore  is  faid." 

Siff.  3*     In  the  conftruftion  of  this  daufe,  it  hath  been  3  jnft.  77. 
boMen:  firft.  That  it  extends  only  to  the  courts  which  are  >  Hale  646,  to 
exprefely  named  ;  and  to  the  court  of  Chancery,  fo  far  only  as  ^^^' 
it  proceeds  according  to  the  courfe  of  the  common  law. 

StM.  4*     Secondly,  That  it  extends  not  to  fuch  offence  by  3  ind.  72. 
the  judges  of  any  court ;  for  whereas  it  begins  with  exprefsly 
naming  clerks  which  are  inferior  to  them,  it  (hall  not  be  in- 
tended to  include  them  under  the  genersj  words  following ; 
Wever  by  8  Ric.  a.  c.  4.  ^  Judges  as  well  as  clerks  are  to     . 
**  pay  a  fine  to  the  king,  and  make  fatisfadion  to  the  party  3  moJ'  Isi 
*'  for  fidHy  entering  pleas  or  rafing  rolls,  or  changing  verdids,  B.  Cor.  174. 
**  to  the  difheriCon  of  any  one."  And  they  are  highly  puni(h-  eom  B^'refent. 
^  at  common  law  for  other  offences  of  like  nature,  as  for  i^Tndjaf  i4»5ol 
iofertinga  bill  of  indtdment  not  found  by  the  jury  among  3  ^Q^- 7^ 
tbofe  which  were  found,  and  fuch  like.     And  juftice  Ingram 
iQ  the  reign  of  Edward  the  Firft  was  fined  eight  hundred  marks^ 
^niinga  fine  of  thirteen  (billings  and  four  pence  fct  on  -a 
P«>r  man,  and  making  it  fix  (hillings  znd  eight  pence. 
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Se^.  5.     Thirdly,  That  not  only  fuch  an  alteration  where- 
by a  judgment  is  adtuaily  reverfed,  but  alfo  fuch  whereby  it  is 
rcverfible,  whether  it  were  made  before  or  after  the  judgment 
was  given,  or  whether  it  be  or  be  not  afterwards  amended 
ft  Roll.  8x.        by  the  court,  is  within  this  2&  ^  for  thofe  words  in  the  da- 
tute  ivherehy  any  judgment  faall  be  reverfed^  are  taken  to  have  the 
fame  purport,  as  if  it  were  faid,  whereby  any  judgment  (hall 
be  annulled,  or  lofe  its  force  or  effedl ;  for  it  is  plain,  That 
the  ftatutc  cannot  intend   that  the  judgment  muft  be  adually 
rcvcrfed  by  writ  of  error,  becaufe  it  fpcaks  of  dealing  or  car- 
rying away,  or  avoiding  of  records,  which  makes  it  impoffi- 
blc   that  the  judgment  (houlJ  be  rcverfed  at  all,  becaufe  00 
writ  of  error  can  remove  a  judgment  which  appears  not.  And 
it  has  been  holden,  That  if  j1.  B.  be  outlawed  by  the  name  of 
s  ^  c  '^6        ^'  ^'  **'*'  afterwards  the  record  be  rafed,  and  J.  B.  inferted, 
3  Inft.  72.  *       ^^^c  offence  is  within  the  llatutc,  becaufe  the  record  againff 
I J  Rep.  34.        j1,  C.  is  annulled,  and  the  judgment  prevented,  which  might 
have  been  given  on  a  writ  of  error  for  this  defeat. 

Sl'^l.  6.  Fourthly,  If  the  offence  were  committed  partly 
»  R.  3. 10,  II.  in  one  county  and  partly  in  another,  but  not  fo  as  to  amount 
^ifft^^^'  to  a  compleat  offence  within  the  ftatute  in  cither.  That  the 
party  cannot  be  indifted  for  a  felony,  becaufe  the  counties 
cannot  join  in  an  indiflment,  and  that  which  is  done  in  one 
cannot  be  found  in  another,  but  that  he  may  be  indiAed  for 
a  mifprifion  in  either  county. 

5r/7.  7.     Fifthly,  That  the  aft,  by  making  thofe  who  arc 
Con^b^  P.  C.    ^cceflary  before  the  fad  principal  felons,  does  not  mean  any 
44. '        '    '    way  to  favour  thofe  who  are   acccflary  after,    but  to  leave 
them  to  the  general  conftrudion  of  the  law. 

Se^.  8.     Sixthly,  That  by  the  laft  claufe  of  the  aft,    the 

3  Inft.  73.         jufticcs  of  cither  bench  have  a  concurrent  authority,  and  that 

.    they  which  (hall  drft  enquire  (ball  proceed  ;  and  that  if  the  of* 

fence  were   committed  in  the  county  where  the  benches  fit, 

they  need  no  other  commii&on ;  but  if  it  were  done  in  another 

f  Ina.  7».         county,  that  they  mutt  have  a  fpecial  commiffion :  And  if  in 

z  k.  3.  XI.       London,  that  they  (hall  have  a  commiffion  in  which  the  mayor 

fliall  be  omitted,  for  the  charters  of  the  city,  which  require 

that  he  (hall  be  a  principal  in  every  commiffion,  extend  not 

to  fuch  caufes  which  are  Specially  limited  to  particular  judges. 

.  Se^.  9.  By  21  Jac.  i.  c.  26.  •*  It  is  made  felony  with- 
*'  out  the  benefit  of  clergy,  but  not  fo  as  to  corrupt  the 
^^  blood,  to  acknowledge  or  procure  to  be  acknowledged, 
*'  any  hue,  recovery,  deed  inrollcd,  ftatute,  recognizance, 
*<  bail,  or  judgment  in  the  name  of  any  other  perfon  or  per- 
**  fons  not  privy  or  confenting  to  the  fame. 

Se^,  TO.     In  the  conftrudlion  hereof  it  has  been  holden, 
^  '^'^'    4*         That  if  a  man  pcrfonalc  auo\.V\tt  \w  vVk^  comity  of  -^-  ""  P****  . 
ting  in  bail  before  a  judgv:,  a\\4  \.\\^\ii\\\>^  W^^i.  wi^^^**!*^ 
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of  B»  Che  trial  fhall  be  in  the  county  of  yf.  Alfo  it  fecnis  the  Centra  in  the 
bare  pcrfonating  of  bail  before  a  judge  is  no  felony,  uiilcfs  the  '^^''  "(  '*** 
bail  be  filed  ;  t  and  if  it  be  not  filed  the  (a)  acknowledging  /Ten.\ot,3o2. 
thereof  in  another  name  makes  not  felony,  but  a  mifdcmeanor  C^J  x  Hale  696. 
only,    (i) 

(1)  Two  people  put  in  bail  in  feigned  names  in  the  Commoa  PieUy  and  becaufe  there  were  no 
UtYiptrJcnii  they  could  not  be  prolecuted  for  perfonacing  bail  on  this  ftatute^  but  the  court  or* 
^rcd  them  and  the  attoney  to  be  fet  in  the  pillory,  which  was  done  accordingly.     Strange  384. 

Sen,  If.  Alfo  it  is  enabled  by  4  &  5  Will.  &  Mar.  c.  4. 
"  That  any  perfon  or  perfons  wbb  {hall  before  any  commif^p 
*^  fioner  authorized  to  take  bail,  by  virtue  of  the  faid  flatute, 
^  in  adions  depending  in  the  courts  of  King's  Bench,  Com- 
^  men  Pleas,  or  Exchequer,  reprefent,  or  perfoliate  any 
"  other  perfon  or  perfonis,  whereby  the  perfon  or  perfons  fo 
"  reprefented  and  perfonated,  may  befl^ble  to  the  payment 
*'  of  any  fum  or  fums  of  moneyj  or  debt,  or  damages  to  be 
"  recovered  in  the  fame  fuit  ov  aftioh,  wherein  fuch  perfon 
^  or  perfons  are  reprefented  and  perfonated,  as  if  they  had 
:    ^  really  acknowledged  and  entered  into  the  fame,  being  law- 


u 


fuDy  convided  thercoft  (hall  be  adjudged  felons/'    i  ,,j 


4  niac.  Com. 
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BY  22  &  23  Car.  2.  c.  7.  it  is  made  felony,  "  Malici- 
*^  oufly,  unlawfully,  and  willingly,  to  kill  or  dcftroy  any 
^  horfes,  flieep,  or  other  cattle  of  any  perfon  or  perfons  what- 
*'  foever  in  the  night-time, but  liberty  is  given  to  the  oftender 
"  to  avoid  judgment  of  death,  by  chufnig  judgment  of  tranf- 
"  portation  for  feven  years  ;  and  any  three  jufticcs  of  peace 
**  for  the  county,  divifion,    city,   town  corporate,  or  place, 
"  whereof  one  to  be  of  the  quorum,  are  authorifed  to  enqr.irr 
*^  as  well  by  the  oaths  of  twelve  lawful   men   of  the  fame 
"  county,  as  by  examination  of  witneflcs  upon  oath,  or  by 
"  any  lawful  ways  or  means,  which  to"  them  (hdll  fcem  meet;' 
"  of  the  faid  offences,  and  in  order  thereunto  to  ilFue  out  war- 
^  rants,  as  well  for  the  fummoning  of  jur9rs,'  a^  for  the  ap- 
**  prebending  of  all  perfons,  who  ffcall  or  may  be  fufbiqftcdt' 
"thereof,  and  to  take  their  examination  touching  the  fame,' 
^  u  alfo  to  caufe  all  fuch  other  pcrfons^as  fo  them  fhall  feena 
**  likely  to  make  difcbvery  thereof,  to  appear  before   them, 
•*  and  to  give  information  upon  bath  concerning  their  knov/- 
^  Wge  of  the  premilTcs,  fo  as  no  pcrlon  fo  tn  be  cxamii^ed 
**  ftullin  any  wife  be  proceeded  againft  for  any  offence  con- 
"  ctrning  wnich  he  DisJl  be  fo  cxaaii/^ld  as  a  witnefs,  ani- 
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^^  (hall  upon  fuch  his  examination  make  a  true  difcovery  of: 
*'  And  if  any  peifon  who  (hall  be  thought  likely  to  make 
^  fuch  difcovery,  being  fummoned  by  the  faid  juftices,  rr- 
^^  fufe  to  appear,  (mt  to  be  examined  as  a  witnefs,  he  mn 
^  be  committed  by  the  faid  juftices  to  the  county  gaol,  till 
^  he  (hall  fubmit  to  be  examined.  Provided,  That  no  per- 
^'  fon  ihall  be  queftioned  for  any  offence  againft  the  ftatute, 
^  unle(s  he  be  proceeded  againft  within  fix  months  after  the 
^  offence  committed.'* 

t  Se£l.  X.  And  it  is  ena^bdby  the  Black  A£t,  9  Geo.  i.  e. 
For  the  fnrraa-  92-  That  if  any  pcrfon  or  perfons  Ihall  unlawfully  and  mali- 
^\^^Ja  ^*®"fly  '"'^  maim,  or  wound  any  cattle  ^  ( x  ]  or  (hall  forcibljr 
TiiiDft  thula*  ''efcue  any  peribn  in  lawful  cuftody  for  the  fame  s  or  fliall  bj 
are  litbu,  vide  gift,  ^  promife  of  moncy,  or  other  reward,  procure  any  of 

Md'h  U^'at*the'  ^^^  ^^^1^  fubje^  ^^1^  ^^^  ^^  ^^"^  '"  ^^^^  unlawful  id; 
option  of  the  every  perfon  fo  offending  (hall  fuffer  death,  without  the  be- 
profecotor  in     nefit  of  clcrgy.     And  by  27  EUz.  c.  13.  the  hundred  are  lis*. 

upon  this  aft*    Black.  733. 

(1)  On  an  indi^hnent  upon  this  ftatntc,  lor  killlni  o  ms9t  and  o  jIm«  mIt,  It  was  objcAedm  amft 
of  judgment.  Firfty  I'hat  dtt  ^md  cattle  did  not  neccflarUy  incluoe  i«r/^iy  iMf«i,  mnj  ctltu  And 
Secondly,  That  the  naro  and  colt  were  noC  averred  to  be  cattle  within  the  ftacute.  The  ju4get 
vn»aimoufly  agrctd,  that,  ai  the  m  Jk  i}Car»ft.  c.  7.  had  nade  the  oflfeoce  of  killinf  horfrk  by  night 
a.  finclt  felony*  the  9  Geo.  1.  c.  M.  was  to  be  conlldered  ai  an  cstenfion  of  that  a^,  and  the  oftnder 
bid  judgment  of  death.    »  Block.  7*1.     i  Born.   %%t. 

t  SiG.  3.  And  it  is  further  enaded  by  f  4  Geo.  2.  c.  6. 
%o^i%.^  explained  by  15  Geo,  2.  c.  34.  That  whoever  Ihall  felonioufly 
Ibid.  No.  376.  drive  away,  or  in  any  other  manner  felonioufly  ileal,  one  or 
more,  flieep,  bull,  cow,  (2}  ox,  fteer,  bullock,  heifer,  calf,  or 
lamb,  but  no  other  cattle  whatfoever ;  or  fhall  wilfully  kill 
the  fame  with  a  felonious  intent  to  fteal  the  whole  carcafe,or 
any  part  thereof;  or  (hall  affift  or  aid  to  commit  the  faid  of- 
fence, Ihall  fufier  death  without  benefit  of  clergy.— And  bj 
par.  2.  a  reward  of  jo  /.  fhall  be  paid  by  the  iheriff  for  taking 
and  convicting  the  offenders. 

(^)  At  Warwick  fummer  aflizes,  17749  Cooke  wat  indtQed  upon  this  ilatate  for  ftealaog  aciWi 
on  the  cvideoco  it  appeared  Co  be  a  beaft  of  the  ox  kind*  called  a  hi\ftr\  never  hAVtng  had  a  calf. 
All  the  jndgrt  (abfentt  De  Grey,  C.  }•)  were  of  opinion,  that  the  wotd  heifer  It  mcnfiooed  In  the 
aft  in  contradiiHaftlon  to  a  cow )  tn4»  dkrcfora^  that  the  evidence  did  not  fuppvrt  the  indiftmentJtf .S. 

f  iiO.  4.  And  by  the  37  Hen.  8.  c.  6.  whoever  fhall  ma- 
liekKrf^,  unlawfully,  and  wUlingly  cut  out,  or  caufe  to  be  cut 
oiif  <!ke  congue  or  tongues  of  any  tame  beaft  or  beafts  of  any 
oth^r  perfoff  or  perfcns,  the  faid  beaft  then  being  in  life, 
fl^aii  forfeit  treble  damages  to  the  party  grieved,  by  aAion  of 
tr^ijf^f  9  and  ten  povnds  to  the  king,  in  the  name  of  a  fine.  (3) 

(3)  By  9  0«k  ^  e.  J9.  Cib.^  Tbc«rpi#»  it  tofoifeitd  to  pitvtnt  the  ImpotCndon  of  cattle,  io 

order  to  avoid  ric  4tn|ir  tf  infwdocinf  a  coatagcoM  dtAenaper.    And  by  si  Geo.  3.  c.  S7.  RegoU' 

,  tiont  Mid  peoMfl$ei  wtt  hvpdbd  tO  prevent  the  oafchlefi  which  »ay  arlff  from  the  impcoprr  drjviAf 

ofciteft  throoyHl  the  irect^  withia  thi  b\th  of  woital!kt|.    Aa4  €k  fwthcr  partlcvlan vido  iS  Car.  •• 

c  «     zo  CjT*  M%t*  l4    ti  Car* a*  c«a«   x  Cco%  v  ^*  ^^ 
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Seif.  5.     But  the   pradicc  of  ftealing  borfes,    cows,    &c.  Pmmbic 
preatlj  increafing,  owing  to  the  facility  with  which  they  are 
lifpofed  of  to  perfons  who  keep  places  for  flaughtering :  it 
»  enabled  by  the  26  Geo.  3.  r.  71.    •*  that  no  perfon  {hall  Prrf>nt  kwping 
>*  life  wnr  place,   for  flaughtcring  any  horfe,   marc,  gelding,  h„Sfe"'l5l  ui,. 
'^cok,  mly,'  afs,  mule,  bull,  ox,  cow,  heifer,  calf,  Iheep,  hog,  out  aVicenc*, 
**  goat,  or  other  cattle,  not  be  killed  for  butchers  meat,  with-  ^<* 
"  out  firft  uking  out  a  licence,  at  the  general  quarter  feffions  ; 
^  which  (hall  only  be  granted  upon  a  certificate,  under  the 
^  hands  and  (eals  of  the  oiinifter  and  churchwardens,  or  over* 
^  feert,  or  the  minifter  and  two  fubftantial  houfeholders  of  the 
^  pari(h,  that  the  perfon  to  be  licenced  Is  fit  to  be  trufted 
"  with  fuch  bufinefs:  which  licence  in  cafe  of  death,  (hall  be 
^  effe£hia]  to  the  widow,  or  perfonal  reprefentative  of  fuch  per- 
**  ion  until  the  then  next  enfuiog  general  ouartrr  fefiions." 

Sea,  6.  ^'  And  every  fuch  licence  fliall  be  ngned  by  the  juftices 
^*  in  feffions,  and  a  copy  entered  in  a  book  by  the  clerk  of  the  Perfooi  liccncca 
"  peace,  for  every  perfon  to  fearch. — And  perfons  fo  licenfcd  '» affix  to  their 
"fl»Il  aiEx  over  the  door  where  they  carry  on  the  bufinefs,  he^cYnmir  ' 

**  THEIR     If  AMES,   with  the  words    licenced  for  fiLAUGH-    tioneJ. 
"  TERING   HORSES,   PURSUANT  TO  AK  ACT  PASSFD  IN  THE 
^  TWEHTT-SIXTH  YEAR   OF  HIS   MaJESTY  KING  GeoRGE 
•  THE    THIRD." 

Sen.  7.     **  And  every  occupier  of  fuch  licenfcd  flaughtering  Prevloui  noriM 
"  boufe  fliall,  fix  hours  previous  to  the  killing  any  cattle,  not  tubcfcmwhcn 
"killed  for  butchers  meat,  and    previous  to  the  flcaing  any  l*^jJ^Ve*t' "e* 
"  cattle,  brought  there  dead,  give  notice,  in  writing,  to  the  in-  iijughtercd,  to 
**  fpedor,  that  he  may,  take  the  heighth,  age,  colour,  and  par-  '*»«  inipracr, 
••  ticular  marks  of  every  horfc,  mare,  gelding,  foal  or  filly,  afs  ril^wcolTnt  V 
**  or  mule,  and  the  colour  and  particular  marks  of  every  cow,  thebejiat. 
"  bull,  heifer,  ox,  calf,fhcep,  hog,  goat,  or  other  cattle,  brought 
**  aKve  or  dead  for  the  purpofes  afoiefaiil. — And  no  cattle  (hall 
**  be  flaughtered,  5rc.  but  between  eight  in  the  morning  and  Tim«sofflaugh- 
"four  in  the  evening,  from  Oiloler  to  AfarJ)',  and  between  to'^s*  *«• 
"  fix  in  the  mdrning  and  eight  In  the  evening,  from  Jpril  to 
"  Srpiemher.*' 

Sea.  9.     And  further,  "  that  every  perfon  fo  licenfcd,  fliall  C;":!."^ 
Center  the  name,  place  of  abode  and  profeflion  of  the  owner  owners  of 
•*ifidof  the  perfon  who  fl) all  bring  the  fame,  and  the  reafon '*■******"'•."* 
•*why  the  lame  is  brought,  for    the  examination  of  the  in-  oTn^!%o(ih^ 
^^r^edor* — And   fuch  licenfcd  perfon  fhall   attend  with  fuch  caulcbroufbt, 
^  entry,  befvre  any  one  juilicc  for  the  county,  or  place  when  ^^' 
"required,  and  iball  like  wife  produce  the  fame  ai  every  quarter 
"feffions." 

Siil.  9.      And  "  that  pari(hioner$,  intitled  to  chufe  parifli  ^^*'??!t- 
'^officers,  fliall,  annually,  or  oftener, appoint  one  or  more  per-  P**»»* *"  P*^*^ 
*  fons  to  tnfpeci  every  fuch  flaughtering  houfe*  and  take  fuch 
**  acirount  there  a%  before  direcUd  ;  and  make  an  entry  thereof 

"  for 
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Infpeaori  duty.  "  for  publick  infpc<aion.  And  the  infpedor  (hall  affix  over  hit 
"  door,  HIS  NAME,  and  inspector  of  houses  and  places 
"  FOR  SLAUGHTERING  HORSES. — In  caTc  fuch  infpcdor  have 
'*  reafon  to  believe,  that  fuch  cattle,  is  in  a  Terviceable  ftate,  or 
^*  be  ftolen,  or  unlawfully  come  by,  he  (hall  prohibit  the  flaugh- 
•*  tering  for  eight  days;  and  caufe  an  advertifement  to  beinfert- 
^<  ed  in  fome  publick  newfpaper  circulated  in  the  country,  twice 
^<  or  oftener,  unlefs  the  owner  (hall  fooner  claim  the  fame,  or 
^'  otherwife  fatisfa(ftorily  inform  the  infpedors,  that  they  fent  the 
<<  cattle,  to  be  flaughtered. — The  expenceto  be  paid  byrheoc- 
<«  cupier  of  the  flaughtering  houfe,  and  on  refufal,  and  convidion, 
^^  on  the  oath  of  the  infpeftor,  before  one  juftlce,  be  (hall  forfeit 
« double."     • 


Infpedon  may 
Tifit  flaughtering 
houfes  at  all 
times. 

Perfons  bring- 
ing cattle  re  - 
fufing  to  give 
an  account  of 
themfelret,  &c, 
may  be  carried 
betorc  a  jnftict* 


.  Si£l,  10.  And,  par.  6.  **  Every  infpeflor  in  the  day;  and  in 
<'  the  night,  in  the  prefence  of  a  conftable,  may  infpefi  aoy 
^*  flaughtering  houfe."        ■ 

Se£i.  1 1«  And  par.  7.  *^  If  any  perfon  (hall  offer  to  fale,  or 
'^  bring  any  cattle  to  any  fuch  flaughtering  houfe,  and  {halloot 
<<  be  able,  or  refufe  to  give  a  fatisfaAory  account  how  the  fame 
'^  came  into  their  poflTefSon  j  or  if  there  (hall  be  reafon  to  fuf- 
<^  pe£^  that  fuch  cattle  are  unlawfully  obtained,  he  may  becon- 
<*  veyed  before  a  juftice  ;  and  if  fuch  juftice  (hall  fufped  that 
<'fuch  cattle  are  unlawfully  obtained,  he  (hall  commit  fuch  per- 
**  fon,  not  exceeding  fix  days,  to  be  further  examined  ;  and  if 
*^  upon  either  examinations,  fuch  jufticcs  (hall  ba  fatisfied,  that 
<<  fuch  cattle  are  illegally  obuined,the  juftice  fliall  commit  the 
<<  oiTender  to  the  common  gaol  or  houfe  of  correiEtion,  to  be 
<^  dealt  with  according  to  law." 

Perfon*  fl«.igh.        StU.  11.     "  And  if  any  pcrfott  keeping  fuch  houfe,   (hall 

trring  horfes,      <<  flaughter  any  cattle,  other  than  for  butchers  meat,  or  (hall 

hlln^t^kz.       **  *^*  *"7  cattle,  brought  dead,  without  fuch  licence,  or  giving 

g\:\\x\li  h\QTxj,  *'  notice  as  aforefaid,  or  (hall  kill,  or  flay  the  fame,  other  than 

<<  within  the  hours  limited,  or  (hall  not  delay  flaughtering,  ac* 

<*  cording  to  the   dire£lion  of  fuch   infpe£lor,  each  perfon  fo 

«<  offending  (hall  be  guilty  of  a  felony,  and  puni(hedby  fine 

<<  and  imprifonment,  and  fuch  corporal  puni(hment,  publick  or 

<<  private  whipping,  or  (hall  be  tranfported  not  exceeding  feven 

<*  years,  as  the  court  (hall  dire£i." 

Sea.  13.  *•  If  any  perfon  keeping  fuch  houfe  (ball^  immerfe. 
<-  in  lime,  or  any  preparation  thereof,  or  rub  therewith,  or  with 
<<  any  other  corroflve  matter,  or  deftroy  or  burn  the  hide  or 
<«  flcins  of  any  cattle  by  him  flaughtered, killed,  or  flayed,  or  fluU 
'^  be  guilty  of  any  offence  againft  this  ad:,  for  which  no  puni(k» 
*^  ment  i^  exprefsly  provided,  fuch  perfon  (hall  be  guilty  of  i& 

«  MISDEMEANOR,** 


r-rfoni  deftroy. 
ing  hides,  &c. 
to  be  deemed 
fuilty  ofmif-^ 
iemraaors. 
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)FFENCES   BY   PURVEYOR'S. 

lENTLY   the  king's  court .inrts  fupplted  with 

eflkries  from  the  ancient  demelhes  of  the  crown^  ^'^'^SSt 

X  manured  for  that  purpoie,^  and  in  refped  thereof 

t  of  thofe  lands  had  many  privileges,  which  they 

}  but  this  method  being  found  to  f>e  troublefome  and 

snt,  was  by  degrees   difufed,    and  afterwards   the 

to  appoint  certain  (Officers  to  buy  in  proviiions  for 

Jd,  who  were  called  purveyors^  and  claimed  many 

by  the  prerogative  of  the  crown,  and  fcem  to  have  ^    ^^^^ 

e-emption  of  ail  fuch  visuals  as  were  brought  by 

I  fell  again. 

.     By  magna  charta^  chapter  21.  ^'  The  king  ihali  28  E.  x.  c.  2. 
e  the  timber  of  any  perfon  againft  bis  will,  and  by  36£.3.c.  2, 3, 
iibfeijuent    ftatutet,   feveral  offences   of  purveyors  j'^/  3.  c.  2. 
«de  felonies,  as  if  they  took  things  above  the  value  1  inti.  $2. 
ve  pence  againft  the  will  of  the  owner,  without  war-  ^*^^-  ^'  '^°7- 
r  without  fucb  appraiiitment  as  was  dircftcd  by  thofe  x  B™ft.V6>  97- 
9  or  without  paying  for  them,  &r» 

But  thefe  laws  having  been  found  by  experience 
'efuficicmly  provided  againft  the  oppreffions  of /^i^m  Moor  762. 
r  making  frmnfionsfmr  the  iing*s  bouJb9ltU  carriages^and  77«»  778. 
tyamee  fir  bis  majifty^  and  feveral  counties  having  ^"^"^  ^°** 
nfetves  obliged  to  fubmit  to  fundry  rates  and  taxes, 
ofttions  to  redeem  themfelves  from  fuch  vexations 
flions,  as  it  is  recited  by  12  Car.  2.  c.  24.  f.  12.  it 
ed  by  the  (aid  ftatute, "  That  from  thenceforth  no  fum  « "ale  644. 
f  money,  or  other  thing  ihall  be  taken,  raifed,  taxed, 
impofed,  paid,  or  levied,   for  or  in  regard  of  any 
m,  carriages,    or  purveyance  for  his  majefty,  his 
r  fucccffors." 

.     And  it  is  fiarther  eoaSed  by  the  faid  ftatute,  par* 
Hat  no  perfon  or  perfons  by  any  warrant,  commiffion^  *  ^^JJ^'  *^^; 
ority  under  the  great  feal,  or  otherwife  by  colour  of  ^   **°^* 
or  making  provifioo  or  purveyance  for  his  majefty, 
queen  of  England  for  the  time  being,  or  of  any  the 
n  of  any  king  or  queen  of  England  for  the  time  bc- 
*  that  mall  be,  or  (91  his,  their,  or  any  of  their  houf- 
uU  take  any  timber,  fuel,  cattle,  corn,  grain,  malt, 
raw,  visual,  cart,  carriage,  or  other  thing   what- 
of  any  the.fubjei^s  of  his  m^jcllyj  his  heirs  or  fuc- 
witbout  the  free  jnd  full  confcnt  ot  the  owner  or 
^.?  **  owncra 


i82  Of    offences     by    PURVEYORS.      Bk.  x. 

"  owners  thereof,  had  and  obtained  without  menace,  or  en- 
*<  forcement ;  nor  (hall  fummon,  warn,  take,  ufe,  or  require 
^^  any  the  faid  fubjedls  to  furnifli  or  find  any  horfes,  oxen,  or 
"  cattle,  carts,  ploughs,  wains,  or  other  carriages,  for  the  ufe  of 
**  his  majefty,  his  heirs  or  fucceflbrs,  or  ofany  queen  of  Eng- 
^<  land,. or  of  any  child)  or  children  of  any  of  the  kings  or 
"  queens  of  England  for  the  time  being,  for  the  carrying  the 
.  ^^  goods  of  his  majefty,  his  heirs  or  fuccefiors,  or  the  (aid 
*^  queens,  or  children,  or  any  of  them,  without  fuch  full  and 
«<  free  coilfen^as  aforefaid  ;  any  law,  ftatute,  cuftom,  or  ufage 
*'  to  the  contrary  nocwithftanding." 

Se^i.  5.  And  it  is  farther  enacted,  par.  14.  «  That  no 
4  Comm.  417,  «  pre-emption  (hall  be  allowed  or  claimed  in  the  behalf  of 
^^  '  •       **  his  majefty,  or  of  any  of  his  heirs  or  fucceflfors,  or  of  any  of 

"  the  queens  of  England,  or  of  any  of  the  children  of  the 
^'  royal  family,  for  the  time  being,  in  market  or  out  of  roar- 
*^  kct,  but  that  it  be  free  to  ail  and  every  the  fubjeds  of  his 
*'  majefty,  to  fell,  difpofe,  or  employ  his  faid  goods  to  any 
**  other  perfon  or  perfons,  as  him  lifteth ;  any  pretence  of 
*'  making  provifion  or  purveyance  of  vidua],  carriages  or 
**  other  thing  for  his  majefty,  his  heirs,  or  fucceflbrs,  or  of 
**  the  faid  queens,  or  children,  or  any  pretence  of  pre-cmp- 
*^  tion  in  their,  or  any  of  their  behalfs  notv^thftandtng.  And 
"  if  any  perfon  or  peifons  (ball  make  provifion  or  purveyance 
"  for  his  majefty,  his  heirs  or  fucceiTors,  or  any  the  queens, 
*^  or  children  aforefaid,  or  imprefs,  or  take  any  fuch  carriage^, 
'*  or  other  things  aforefaid,  on  any  pretence  or  colour  of  any 
^*  warrant  afofefaid,  under  the  great  feal,  or  otherwife,  con- 
<'  trary  to  the  intent  hereof,  it  (hall  be  lawful  for  the  juftices 
"  of  peace,  or  fuch  two  or  one  of  them  as  dwell  near,  and 
<^  to  the  conftables  of  fuch  pari(h  or  village  where  fuchocca- 
*'  fion  (hall  happen,  at  the  the  rcqueft  of  the  party  grieved, 
^^  to  commit,  or  caufe  to  be  committed,  the  party  or  parties 
<^  fo  doing  and  offending,  to  gaol,  till  the  next  felfions,  there 
^*  to  be  indidled  and  proceeded  againft  for  the  (kme,  Effc." 

^  St^.  5.     But  this  abfolute  and   univerfal  reftraint  of  all 

ic'imm.  n6,    kinds  of  purveyance  having  been  found  by  experience  incon- 

i»i?j  43--  venicnt,  it  was  enafted  by  13  &  14  Car.  2.  c.  20.  which  has 

Bo:htht^  actj    ^^^^  ^^^^^  continued  by  fublequent  ftatutcs,  that  the  officers 

'     11  <c  II  Will.  3.  of  the  navy  may  prefs  carriages  for  the  ufe  of  his  majefi/s 

c- 1 3-  navy  and  ordnance,  according  to  the  regulations  prefcribed 

by  that  ftatute,  and  the  like  was  enabled  by  i  Jac.  a.  c.  lO. 

in  relation  to  the  king's  royal  progrcflTes,  iic. 
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Of   offences   by   SOLDIERS  and  MARINJERS: 

OFFENCES  by  foldiers  or  mariners,  made  felony  by 
ftatute,  are  of  three  kinds.— Firft,  Wandering  without 
*  tcftinionial.— Secondly,  Departing  from  the  king*s  fcrvicc 
vrithout  licence — Thirdly,  Deftroying  a  (hip. 

Stii,   I.     The  firft  of  thcfc  offences  depends  upon  39  Eliz. 
c.  17,  by  which  it  is  enadcd,  «  That  all  idle  and  wandering  {^'u^^r^^'"^ 
^^  foldiers  or   marines,  or  idle  perfons  which  ihall  be  wan-  Wiii.Bii-kftone 
"  dering  as  foldiers  or  marines,  (hall  fettle  themfelves  in  fome  j]j^  j-^p^^^  ^Jj**^* 
"  iervicc»  labour,  or  other  lawful  courfe  of  life,  without  wan-  Im^u  "di^  m\ 
••  dering,  or  other  wife  repair  to  the  places  where  they  were  remain*  a  jif. 
**  born,  or  to  their  dwelling  places,  if  they  have  any,  and  Ijit^j'J^aJJok 
*•  there  remain,  betaking  themfelves  to  fome  lawful  trade  or 
*'  tourfe  of  life,  as  aforcfaid ;  upon  pain.  That  all  perfons 
»*  offending  contrary  to  this  ail,  (hall  fufter  as  in  cafe  of  fe- 
«•  lony,  without  clergy." 

Se£f,  2.  And  it  is  farther  cnaflcd,  "  That  every  idle  and 
^  wandering  foldier  or  mariner,  which,  coming  from  his  cap- 
^  tain  from  the  feas,  or  from  beyond  the  feas,  (liall  not  have  a 
^  teftimonial  under  the  hand  of  fome  one  jufti<;e  of  the  peace, 
^  of,  or  near,  the  place  where  he  landed,  fetting  down  there- 
^*  in  the  place  and  time,  where  and  when  he  landed,  and  the 
**  place  of  his  dwelling  or  birth,  unto  which  he  is  to  pafs  as 
^  aforefaid,  and  a  convenient  time  therein  limited  for  his 
*^  paiTage,  or  having  fuch  teftimonial,  (hall  wilfully  exceed 
^  the  time  therein  limited,  above  fourteen  days  :  And  alfo,  as 
•*  well  every  fuch  idle  and  wandering  foldier  or  mariner,  as 
"  every  other  idle  pcrfon  wandering,  as  foldier  or  mariner, 
"  which  (hall  at  any  time  hereafter  for^e  ov  counterfeit  any 
**  fuch  teftimonial,  or  have  with  him  or  them  any  fuch  teftil 
**  monial  forced,  or  counterfeited  as  aforcfaid,  knowing 
**  the  fame  to  be  counterfeited  or  forged,  in  all  thefc  cafes, 
**  every  fuch  a£l  or  afls  to  be  felony,  and  the  offenders  to 
^  fuSer,  as  aforcfaii^,  wiihoui  any  benefit  of  dergy." 

Sea.  3.  And  it  is  farther  ena.^ed.  "  Th-it  it  (l)all  he 
"  lawful  for  the  juflices  of  afTi/^es,  juflico^i  of  gaol-deli- 
"  very,  and  the  j.iflircs  of  pence  of  every  count}',  aiid  all 
"  juftices  of  peace  In  lovvns  coiporatc,  having  authority  to 
**  hear  and  determine  felonic-,  to  hear  and  determine  all  fvieU 
*•  offences  i/j  their  prn^rul  (ciTionsj  and  to  execute  the  o(\ei\* 
''deis,   which /ball  be  opnvirt:'!  before  them,  as  in  cafes  oC 

^'^  4  ^*  fdouy 
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**  felony  is  accuftomcd,  except  fomc  honcft  free  holder,  &c. 
**  will  take  fuch  offender  into  his  fervice  for  one  whole 
<<  year,  and  alfo  be  bound  by  recognizance  of  ten  pounds,  to 
«*  keep  the  faid  perfoa  fprone  whole  jtzr;  and  bring  him  to 
<<  the  next  ieffions.  for  the  peace  and  gaol  delivery  next  cn- 
<\  fuing  after  .the  fud  yev.;  and  if  any  Aich  perfon  fo  reuined, 
-  ^*  depart  within*  the  .year,  witboot  the  licence  of  him  that  fo 
<*  fetaiiied  him^  their^  to  be  indrclod,  tried,  and  judged  as  a 
<<  felon,  and  not  to  have   the  bentrftt  of  the  clergy." 

5/^?.  4.  But  it  is  i>rovided  by  the  faid  ftatute,  «  That  if 
^v  any  fuch  idle  aiid  wandering  perfon,  as  aforefaid,  (hall  hap- 
**  pen  to  fall  fick  by  the  way,  fo  that  by  reafon  of  his  weak- 
en nefs  he  cannot  travel  tb  his  journey^s  end  within  the  time 
^^  limited  within  hts.^teftimonial,  no  fuch  perfon  to  be  within 
«^  the  danger  oF  this  ftatute,  fo  as  he  fettle  himfelf  in  fome 
«^  lawful  coprfe  of  life,  as  aforefaid,  or  repair  as  aforefaid  to 
c^  the  place  where  he  ivas  born,  or  was  laft  abiding,  within 
5^  convenient  time  after  the  recovery  of  his  ficknclsy  and 
4^^tfaere  remain  as  aforefaid." 

Se^.  5.  And  it  is  farther  provided  by  the  (aid  ftatute, 
^'  That  if  fuch  foldier  or  mariner  repairing  to  his  place 
*^  of  birth,  .&c.  cannot. get  work,  he  fliall  be  fet  to  work  by 
**  two  juftices  of  peace." 

Sedi.  6.     And  it  is   farther  provided,  "  That  if  fuch  fol- 

%  Infl.  729.        *'  dier  or  mariner  refort  to  fome  juftlce  of  the  peace  next 

Icu'^mll'-      "  adjoining  to  his  plac6  of  landing,  or  to  fuch  his  direft  way 

4  wa.m  1  y    ^  hoHK,  and  make  known  unto  the  faid  juftice  his  poverty ; 

<<  that  the  faid  juftice,upon  perfect  notice  thereof  had,  may  licenfe 

^^  the  fame  foldier  pr  mariner  to  pafs  the  next  and  direA  way 

«*  to  the- place  where  he  is  to  repair,  and   to    limit   him    (o 

^^  much  time  only,  as  fhall  bq   neceflary  for  his  travel  thi- 

^^  ther;    and  that  in' fuch   cafe  his  licence  being  lb  made, 

««  andhepiirfuing  the  fgrm  of  fuch  bis  licence,  (hall  an^  maji^ 

^<  for  his  neceflary  relief  in  his  travel,  afk  and  take  the  xeUcf 

4*  that  any  perfon  Ihall  willingly  give  him." 

Vrde    Born  ^  ^'  ^*  ^^^  enafled.by  17  Geo.a*  c.5.  with  an  exception  of  the 

753!^    orn,      provifions  of  .39  £iiz^  c.  17.  ♦♦  That  all  perfons  wandering 

^'  abroad  and  begging,  preteadingtobe  foldiers,  mariners,  fta- 

^'  faringmen,  (hall  be  deemed  rogaes  and  vagabonds,  andpu- 

^'  nifhed  as  the  ad  dircAs,  with  whipping)  fmprironment,&c." 

SfH.  7.  The  fccondt  ofFence  of  this  kind,  viz*  That  of 
departing  from  the  king's  fervice  without  licence,  depends 
upon  feveral  ftatuCes.     For  it  was  ena^d   by  18  Hen.   6. 

rin!\  S6  ^'  '9'    *'  TJ>*C  foWiers  retained   in  tho  manner  prefcrihed. 

6Co.'»7.'         "  by  that  a^  ^epartiijg  from  theic  captains  without  liceace,. 

Lo.  Lie.    J.       ^  (hall  be  guilty ^of  felpfiy;"  .buti}vs  ^atmc  is  flow  of  .litck 

^a^r'/'V      "*^  hecaufe tl^ method,  of  ji^taipinn  (cildicx^s. fbertia rcfmred 

/:e.  /j4«'        to,  is  difufeu. 
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8.  However  by  7  Hen.  p  c.  x«  tnd  3  Hen.  8.  c.  <• 

Dree,  ^  If  anj  loldier  being  no  captmio,  immediately  I?;"^*  '^* 
led  with  tbe  king,  who  fhall  be  in  wages  and  retained,  ^aJ:  i^^l 
ke   any   preft  to  knt  tbe  king  upon  the  iea,    or  |  MmL  ti^* 

the  land  beyond  tbe  fea^  depart  out  of  the  king's  ^"^^^ 
e,  without  licence  of  his  captain,  he  fliaU  fufier  as  boft  dud*  ^^ 
kn,  widiout  the  benefit  of  the  clergy.     And  all  juf-  <  H^s,  671^  tp 

of  peace  in  every  (hire  in  England,    where    any  ^^ 
ofienders  be  taken,  have  power  to  enquire  of  the 
>fiences,  and  die  fame  to  hear  and  determine,  as  Aey 
do  of  felony,  trefpafles,  and  of  odier  offtn|ces  expiefled  - 
^Jdng's  commiffion  to  them  made,  as  dMig^  the  faid 
:es  were  done  in  the  fiune  fliixe." 

9.  And  by  2  Edw.  6.  c.  2.  ^  If  any  Ibldief  ferving  ^  |^^  ^^^ 
dng  in  his  wars,  in  any  his  dominions,  or  on  the  6  Co.  67.' 

or  beyond  the  feas,  or  in  Scotland,  depart  with-  Vide»7  0eo.a. 
icence  of  the  lieutenant,  or  admiial,.  or  captain,  &c.  ^'  ^' f  ^  ^^\l\ 
booty,  or  otherwife,  being  in  the  enemy's  couo-  f^e^ng  tbe  pn. 
or  elfewhere  in  ihe  king's  fervice,  or  out  of  any  J|^;^"thf  f°*l 
on  where  be  fhall  be  appointed  to  ferve,  he  (hall  vi^'oAi  eVa'itl 
judged  a  felon,  and  excluded  from  his  clergy  ;  and  !»(>*•  Company. 
iffice3  of  every  (hire  where  fucn  offender  (haU  be  Xil'!i^';!f" 
» may  enquire  of  and  dctermme  tne  offence,  &c.  n  cffiar  hi  the  1 

fervicc  ot  the 
CoiBptBy  hai  not  a  right  to  refifti  his  cominllien  at  all  times,  tnd  uoi^r  anv  clr* 
I  iHMitfbc?er,  whcacrer  he  ^ealea.     4  Barrow.   0421.    By  09  Ceo.  %•  c.  17.  fubje^'ls 
ffkc   of  tbe  French  king,  as  olBcers  or  Ibldieiiy  arc  guilty  of  felony  without  clergy. 
eht  anmial  n£b  for  the  pnniihoieat  of  mutiny  and  deiertiDn* 

10.  The  third  offence  of  this  kind,  tfix.  That  of  de- 
a  ihip,  depends  upon  2%  &  23  Car.  l.  c.  1 1 .  and 
ft*  2.  c.  9.  by  which  it  is  enaded^'^^  ^That  if  anfy  ' 

in,  mafter,  mariner  or  other  officer  belonging  to 
Ihip,  fliall  wilfully  caft  away,  bum,  or  othenNrife 
J  die  Ihip  to  which  he  belongedi,  or  procure  the  fame 
done,  to  the  prejudice  of  the  owiier  or  owners 
if,  or  of  any  merchant  or  merchants  that  (ball  load 
;  thereon,  he  (hall  fuffisr  as  a  felon,  without  the  be* 
sf  clergy,  and  if  the  oflfenee  were  committed-  in  the 
«l*a  jurifdifiion,  (hall  be  tried  ia  the  manner  pre- 
mI  by  28  Hen«  8«  c.  15/' 

'•  II.  Alio  it  is  further  dialed  by  i^  Geo.  c.  12. 
if  aaj  owner  of,  or  captain,  mafter,  marmer,  or  other 
rbalonginff  to  any  (hip  (hall  wilfully  cn&  away,  barn, 
Mrwife  deftroy  the  (hip  of  which  be  is  owner,  or  unto 
ikebcfeiqgeiby  of  in  anv  manner  of  wife  procure  the 
pk$  4m9%'fto  the  fri/udki  rf  0tf  ftrfm  flmt  Jhall 
Ml^  mm  f^9  rf  hfitMmt  iktniHy  or  of  any 
iM:|ta|l  AiU  load  goods  tktitm,   he  fl^  fuffe?     ^ 

Sea. 
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t  SeSf.  12.  But  by  II  Geo.  i.  c.  29.  f.  6.  this  daufeis 
explained  and  the  offenders  are  oufted  of  clergy.  And  it  is 
further  ena£led,  <^  That  if  any  of  the  faid  offences  be  commit- 
*'  ted  within  the  body  of  a  county,  the  fame  fhall  be  tried  ia 
"  the  fame  manner  as  other  felonies  fo  committed.  And  if 
«•'  committed  upon  the  high  Teas,  the  fame  (hall  be  tried,  &c. 
^^  according  to  the  directions  of  28  Hen.  8.  c.  15.'* 

FoK  the  offences  by  mailers  and  manners  amountipgto  piracy,  vide  11  and  li.  WiH.  3*  c.  7. 
Ante  ch.  37.  F^r  the  puniAment  uf  foldiers  and  feumeo  convitted  of  profane  curfing  jb^ 
fwearingt  vide  19  Geo.  a.  c.  si*  %%  Oto.  %•  c*  33.  Ante  ch.  6.  U  4-  For  inferior  offencet  re- 
fpcding  wages  and  defertion,  %  Ceo.  z.  c.  36.  23  Geo.  >.  c.  26.  For  the  regulation  of  feameiii 
wages  under  certain  penaliies,  31  Geo.  2.  c.  xo.  And  for  the  inlifting  of  Ibldieni  Ice.  4 
Bum  212- 
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Of    offences    by    HUNTERS. 

3Edw.  X.C.20.  TT  is  recited  by  i  Hen.  7.  c.  7.  "  That  many  great 
21  Edw.  I.  c.  J^  outrages,  murders,  infurre£tions  and  rebellions  had  often 
^VnO  6  7-.  ^^^"  occafioned  by  perfons  in  grea%  numbers  with  painted 
i>3it.  c.  W'      f^ces,  vifors,  and   otherwife    difguifed,    and    riotoufly,    and 

1  iiaic  656  to  in  manner  of  war  arrayed,  hunting  as  well  by  night,  as 
1^011.110,133.  ^y  ^*y>"  ^^^  thereupon  it  is  enaded,  **  That  as  often 
Co.  Lit.  370. '    ^^  as  information  fhall  be  made  of  any  fuch  unlawful  hunt* 

2  Burn  265.       cc  jpgg  \^y  night,  or  with  painted  faces,  to  any  of  the  king'i 

^.^  council,  or  to  any  juftice  of  peace  of  the  county^  of 
^'  any  perfon  fufpedled  thereof,  any  of  the  fame  council, 
'^  or  juftices,  to  whom  fucb  information  iball  be'  made, 
*'*'  may  make  a  warrant  to  arreft  fuch  perfon^  and  may  alfo 
*'*'  examine  him  of  the  faid  hunting,  and  of  the  faid  doers  in 
^^  that  behalf  \  and  if  the  fame  perfon  wilfully  conceal  the  faid 
^*  huntings,  or  any  peifon  with  him  defective  therein,  that 
*'  then  the  fame  concealment  be  felony;  and  if  he  then  coo- 
^*  fcfs  the  truth,  and  all  that  he  fhall  be  examined  of,  aod 
^^  knov/cih  In  that  behalf,  that  then  the  faid  offences  of 
*^  huntings  be  againft  the  king  but  trefpafs  fineable,  by  rea« 
**  fon  of  the  fame  confeflion,  at  the  next  general  felons  of 
"  the  peace  to  be  holdeft'  in  the  fame  county,  by  the  king'i 
"  juftices  of  the  fame  feilionf,  there  to  be  fefled.  And  if 
'*  refcous  or  difobediencc  be  made  to  any  perfon,  having  autho- 
"  rity  to  do  execution  or  Jufticc  by  any  fuch  warrant,  by  any 
<^  perfon,  the  which  fo  mould  be  arretted,  fo  that  the  exe« 
"  cution  of  the  fame  warrant  thereby  be  not  had,  that  then 
**  the  fame  refcous  and  difobedience,  be  felony ;  and  if  any 
^  perfon  <Kr  perlons  ftktW  b«cofv%'\Aof  any  fuch  h'uAtings,  with 
"  painted  fkice^,  vifois^  or  ot\vci>N\fc  fi\(^\3M»^^  vck  ^\\«»K. 
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"  they  fhould  not  be  known,  or  of  unlawful  hunting  in  time  of 
**  niglit,  that  then  the  fame  perfon  or  pcrfons  fo  convid,  to  have 
"  like  punirion,  as  he  or  they  (hould  have,  if  he  or  they  were 
**  convi£l  of  ifelony/' 

t  Se^.  2.     It  is  alfo  further  enaAed  by  9  Geo.  i.  c.  22. 
made  perpetual  by  31  Geo.  2.  c  22.  "  That  if  any  perfon  or  ^if;'^*^'^^*^^^ 
**  perfons  being  armed  with  fwords,  fire  arms,  or  other  of-  jn  thiT  aa^ire 
^'  fenfive  weapons,   and  having  his  or    their  faces  blacked,  not  to  be  taken 
•;  or  being  othcrvrifcdifguifcd.  (hall  appear  in  any  foreft.  *;.'?r„CcM 
**  cbafe,  park,  paddock,  or  grounds  incloled  with   any  wall,  but  are  ever>'of 
**  pale,  or  other  fence,  wherein  any  deer  have  been,  or  fliall  ^^"^  <^^*«"'  <>f- 
"  be  tiifually  kept ;— or  in  any  high  road,  open  heath,  com-  Ha^i^ck^B^l^'* 
'^  moil,  or  down,— or  (hall    unlawfully   and  wilfully  hunt,  H.  219. 
*'  wound,  kill,  deftroy,  or  (leal  any  red  or  fallow  deer— K>r 
**  unlawfully  rob  any  warren  ftf)  or  place  where  conies  or  hares  /^jc.Eiix.c^S. 
•*  arc   ufually  kept: — Or  fliall  unlawfully  fteal  or  take  away  c.  jiw.  195. 
"  any  fifli  out  of  any  pond  or  river. — Or  if  any  perfon  or  per-    *  "■^'  ^^*  ^'* 
"  fons  (whether  armed  and difguifed  ornot)  fliall  unlawfully  and 
**  wilfully  hunt,  wound,  kill,  deftroy,  or  fteal  any  red  or  faU 
•*  low  deer,  fed  or  kept  in  any  places  in  any  of  the  king*s  for- 
^'  efts  or  chafes,  which  are  or  fliall  be  inclofed  with  pales, 
^  rails,  or  other  fences,  or  in  any  park,  paddock,  or  grounds 
*  ^  inclofed,  where  any  deer  have  been  or  fliall  be  ufually  kept; 
**  (t)    (l)  (2J   (3)   (4J   (5)5— or  fliall   forcibly  rcfcue  any  W?^''*'^*"'^ 
*•  perfon  being  lawfully  in  cuftody  of  any  officer  or  other  per-  deiiru"tio^n  \^ 
••  fon  for  any  the  offences  before  mentioned  5 — or,  if  any  per-  fiih.videch.  58, 
■*  fon  or  perfons  fliall  by  gift  or  promife  of  money,  or  other  Appendix  3. 
"  reward,  procure  any  of  his  majefty  s  fubjects  to  jom  him  relating  to cattJe, 
**  or  them  in  any  fuch  unlawful  act ;  every  perfon  fo  offend-  ▼idc  ch.  46. 
I  lOS.,b«ng  thereof  lawfully  conviaed  (in  any  county  in  g  JrVretf ;?J; 
"  Lngland)  fliall  fuffer  death  without  benefit  of  clergy — but  ch.  53,  app.  i. 
"  not  to  work  corruption  of  blood,  nor  forfeiture  of  land  or  (j)  ^^^^  oftencci 

"  goods."  !?-;•  :f^ 

ch.  58,  app.  4, 
[ii)  For  Ihoot'mg  at  another,  vide  ch.  58,  app.  5.  (5)  For  fending  threatnlnf  letters,  vide 
ch.  58,  4PP*  5* 

t  Si^2.  3.  And,  "  For  the  more  eafy  and  fpccdy  bring-  The  furrcndcr 
•*  ing  the  offenders  to  Juttkc,"  it  is  alfo  cnaftcd  by  the  faid  K*r  c^onftrufti- 
ftatute,  ^^  That  if  any  perfon   or  perfons  fliall    be   charged  ons  upon  a  fi. 


J'  with  being  guilty  of  any  of  the  oftcnces  aforefaid,  before  J^jJ^s^^^^^p,'^" 
•*  any  two  or  more  of  his  majefty 's  jufticcs  of  the  peace  of  aa,vidc"1fr'n!i 


"S 
cafe 


the  county  where  the  offence  Ihall  be  committed,  by  infor-  of  John  Harvey, 
^  nation  of  one  or  more  credible  perfons,  on  oath  by  them  poft^h^/^.^p- 
**  to  be  fubfcribcd  ;  the  faid  jufticcs  fliall  forthwith  certify  un-  pendix  7. 
**  dcr  their  hands  and  feals,  and  return  fuch  information  to  f<^-  *• 
*'  one  of  the  principal   fecretarics  of  ftate ;  who  fliall  lay  the 
"  fame,  as  foon  as  cojn'e//ic/irJy  mzy  hc^  before  the  king  \i\ 
^^  bis  prlv/ council  J  nhc/Qupon  it  ibdll  and  maybe  Vawfu\ 

*^  fox 
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*^  for  his  majefty,  bis  heirs  or  fucceflbrs,  to  make  his  order  in 
^'  faid  privy  council,  thereby  requiring  and  commanding foch 
*^  offender  to  furrender  himfelf  within  the  fpace  of  forty  days 
^*  to  any  of  the  juilices  of  the  King'^  Bench,  or  to  any  one 
*^  juftice  of  the  peace,  to  the' end  that  he  may  be  forthcoming 
**  to  anfwer  the  offence  wherewith  he  (bdi  fo  ftand  charged, 
««  according  to  the  due  courfe  of  law ;  which  order  (haU  be 
^*  printed  and  publifhed  in  the  next  London  gazette,  and  (ball 
^*  be  forthwith  tranfmitted  to  the  {herfiF  of  the  countjr  where 
*'  the  offence  (hall  be  committed,  and  (ball  within  fix  days 
**  after  the  receipt  thereof,  be  proelaimed  by  him  or  hit  offi- 
^^  cers,  between  the  hours  of  ten  in  the  morning  aad  two  in 
^^  the  afternoon,  in  the  market  places,  upon  the  refpedive 
**^  market  days,  of  two  market  towns  in  the  fame  county*  near 
^  the  place  where  fuch  offence  ihall  have  been  committed ; 
*<  and  a  true  copy  of  fuch  order  (hall  be  affixed  upon  fome 
^  public  market  place  in  fuch  market  towns ;  and  in  cafe  fuch 
^^  oflFender  (ball  not  furrender  himfelf  purfuant  to  fuch  order 
^  of  his  majefty,  his  heirs  or  fucceSbrs,  to  be  made  in  coun* 
^^  cil  as  aforefaid,  he  (hall,  from  the  day  appointed  for  his 
<^  furrender  as  aforefaid,  be  adjudged,  deemed  and  taken  to 
^^  be  convicted  and  attainted  erf  felony,  and  ihaU  fufier  pains 
^<  of  death,  as  in  cafe  of  a  perfon  convided  and  attainted  by 
<<  verdi£);  ^nd  judgment  of  felony,  without  benefit  of  clergy ; 
^*  ai>d  the  court  of  King^s  Bench,  or  judges  of  oyer  and  ter- 
«'  miner,  ifc.  for  the  county  where  the  offence  it  fworh  ii^ 
«*  fuch  information  to  have  been  committed,  upon  pro- 
«'  ducing  to  them  fuch  order  in  council,  under  the  feal  of  the 
^  faid  council,  to  award  execution  againfl  fuch  ofiender  in 
«*  fuch  manner  as  if  he  had  been  convided  and  attainted  in  ^ 
<^  the  £iid  court  of  King's  Bench,  or  before  fuch  juftices  of 
^  oyer  and  terminer,  or  general  gaol  delivery  refpedively."  ' 

t  Sea.  4.  And  it  is  further  enafted,  par.  5.  ••  That  who* 
*^  ever  (hall,  after  the  time  appointed,  as  aforefaid,  for  thp 
^  furrender  of  any  perfon  fo  charged  upon  oath,  with  any 
**  the  offences  aforefaid,  be  expired,  conceal,  abet,  or  fuc- 
*'  cour  fuch  perfon,  knowing  him  to  have  been  fo  charged,  as 
<^  aforefaid,  and  to  have  been  required  to  furrender  himfelf  by 
^  fuch  order,  being  lawfully  convided  thereof,  {ball  foffsx 
**  death  without  benefit  of  clergy." 

t  Se^.  5.  But  this  (hall  not  hinder  any  judge,  jufHce  of 
i/'whfch  \hT*  the  peace,  magiftrate,  officer,  or  minifter  of  juftice,  from 
hundred  Aaii  be  apprehending  or  fecuring  fuch  offender,  by  the  ordinary 
m^^ll^rof^Mli  courfe  of  law  :  and  if  he  be  taken  and  fecured  before  the  time 
»nd"J!^r  the  pre'  of  furrender,  he  (hall  have  his  trial  by  due  courfe  of  law, 

▼iniu  proceedings 

which  arc  ntctCdry  to  !ntitle  the  party  to  recover,  Vide  ?»  S,  9,  and  10  fcAt^na  of  the  ftft,  wui 
DougUt  70^    For  the  rcwirds  tor  appretiending  an  offeodei,  Tide  Bk.  2«    €•  i^  L  %%• 
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t  Sta.  6.  It  IS  enafted  by  5  Geo.  i.  c.  28.  ''  That  who- 
^*  ever  (lull  enter  into  'any  park,  paddock,  or  other  inclofcd 
^  grmind  where  deer  are  ufuaily  kept,  and  wilfully  wound  or 
^  kill  any  red  or  fallow  deer  therein,  without  licence  from 
^  the  owner  or  keeper,  or  (hall  aid  or  aflift  in  the  commit- 
^  ting  of  any  fuch  offence,  (hall  be  tranfportcd  for  fcven 
«*  years. 

\  SiQ,  7*     But  by  16  Gto.  3.  c.  30.  (which  repeals,   by 
name,  all  former  ftatutes,  except  the  Hatute  above  menti-  Q^^y^/^l  *^^' 
oned,  as  far  as  tbey  relate  to  deer)    it   is  further   enavfted^  Strange  44^  26 ji 
*'  That  whoever  ihall  courfe  or  hunt,  or  fhall  take  in  any  v^- 
«  (lip,  noofe,  toil,  or  fnare,  or  (hall  kil!  wound  or  dcftroy,  ,"°,,  //».  **  ' 
^*  or  ihall  (hoot  at,  or  otherwife  attempt  to  kill,  wound,  or  Fvros.  119,134.. 
*•  dcftroy,— or  (hall  carry  away  any  red  or  fallow  deer,  in  any  *"^^-  5*»- 
••  foreft,  chafe,  purlieu,  or  ancient  walk,  whether  inclofed  seV.  Cjif.^346. 
**  or  not,  or  in  any  inclofed  park,  paddock,  v*ood,  or  other  oub.  Caf.  1^3. 
**  inclofed  ground  where  deer  are,  have  been  or  fhall  be  ufu- 
^  ally  kept,  without  the  confent  of  the  owner,  or  without 
**  being  otherwife  duly  authorifed ;  or  fhall  be  aiding,  abet- 
**  ting,  or  aiCfting  therein  or  thereunto  ;  every  perfon  fo  of- 
**•  fending,    by  courflng,  hunting,  (hooting  at,  or  otherwife 
**  attempting  to  kill,  wound,  or  deftroy ;  or  by  aiding  there- 
^  in.  or  thereunto,  (hall  forfeit  for  every  fuch  offence  twenty 
**  pounds.— And  every  perfon  fooffending  by  killing,  wound- 
^  ing,  or  dcftroying,  or  by  taking  in    any  flip,  noofe,  toil, 
^  or  fnare,  or  by  carrying  away,  or  bv   aidin;^  therein  rc- 
*'  fpecUvely,  (hall  for  every  deer  fo  wounded,  killed,  deftroy- 
^  ed,   takrn,  or    carried  away  fur  fo  it  thirty  pounils.  —  And  if 
^  the  offender  in  any  of  the  cafes  aforefaid,  ihall  be  a  keeper 
**  of,  or  perfon  in  any  manner  intrufied  w:th  the  cuflody  or 
^  care  of  deer  in  the  foreft,  chafe,  purlieu,  ancient  walk,  or 
^  inclofed  park,  paddock,  or  woud,  or  other   inclofed  place 
"  where  the  ofFcncc  (hall  be  committed,  every  fuch  oflFend- 
**  er  (haH  forfeit  dorhlc  ih?  penalty  herein  inflided  on  other  The  miidir  vu- 
«  offenders.— And  whoever  after  ha v?ni?  been   coiivifled  of  "i^,^'"j|"^^^^ 
*^  any  of  the  aforefaid  oftences,  fhall  ofi'rnd  a  fecond   time,  ha5 been thojgitt 
*•  fuch  fecond  offence;  whether   it  be  the  fame  as  tht;   fuft  ^-"'l^^^^  'T** 
••  oflence,  or  be  any  other  of  the  aforefaid  ofTcnce'?,  fliall  nlc^tnfliaidhf 
••  be  deemed  felony,  and  the  perfon  guilty  thereof,  on  con-  the  bu.k  aft 
•*  viftion  by  indiament,  fhall  be  tranfportcd  for  fevcn  years.  o^''Ji/7^g?' 
**  —And  if  any  offender  who  hath  been  convicted  under  any  1071/     '  ^ 
^  former  flatute  now. in  force  for  hunting  and  killing  deer, 
^  &c.  (hall  again  commit  2ny  of  the  oftcnccs  r.bovemencioii- 
'Vedi.he  fhall  he  adjudged  to  have;  committer]  a  fecond  of-* 
** .fence,  under -the  provifions  and  penahics  o."  :his  a:,l." — 
And,  **.For   the  more  eafy   bringing  fich   offenders  to  pii- 
"  nifliment,  tl.e  jiiftice  befcro  ivho:n  any  perfon  fhall  be  coii- 
"  vified  for  the  hrfl  time,  fhall  tranfmlt  fucn  conviflii)n   un- 
der his  hand  an  J  ic\i}  L'j  the  rcxt  rj^itcr  fcflions,  t^  Ve 
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"  filed  among  the  records,  by  the  clerk  of  the  peace,  which, 
*'  or  a  true  copy  thereof,  certified  and  fubfcribed  by  the  faid 
*'  clerk,  ihall  be  fufficicnt  evidence  of  the  convi^on  for  the 
«  firft  offence." 

t  Se^,  8.  It  is  alfo  enabled,  par.  4.  **  That  any  one 
^'  juftice,  on  complaint  of  fufplcion,  on  oath,  fliall,  by  war- 
**  rant,  caufe  the  houfe  of  the  perfon  fufpeded  to  be  fearcbed, 
*^  and  if  any  red  or  fallow  deer,  which  (hall  have  been  un* 
*^  lawfully  killed^  or  the  head,  fkin,  or  other  part  thereof, 
<*  or  any  flip,  noofe,  toil,  fnare,  or  other  engine  for  the 
*'  unlawful  taking  of  deer,  fhall  be  found,  to  caufe  the  fame  and 
*^  fuch  perfon  fo  having  poffefiion;  or  in  whofe  dwelling- 
*<  houfe,  out-houfe,  garden,  or  other  place  the  fame  (hall 
*•  be  found,  to  he  brought  before  any  juftice  having  jurif*' 
*<  didion,  and  if  fuch  perfon  fhall  not  produce  before  fuch 
•*  juftice  the  party  of  whom  he  received  the  fame,  or  latisfy 
*<  fuch  juftice  that  he  came  lawfully  by  fuch  deer,  or  the 
<'  head,  fkiii,  or  other  part  thereof,  or  had  a  lawful  occafion 
^  for  fuch  noofe,  flip,  toil,  fnare  or  other  engine,  amd  did 
*^  not  keep  the  fame  for  any  unlawful  purpofe,  he  fhall  fbr- 
**  feit  not  exceeding  30/.  nor  lefs  than  lo/.  at  the  dif* 
"  cretion  of  fuch  juftice." 

And  by  par.  5.  **  If  the  perfon  in  whofe  pofleflion  the  fame 
'*  fhall  be  found  fhall  not  under  the  provisions  aforefaid,  be 
**  liable  to  convi£lion,  any  juftice  having  jurifdidion  may 
**  fummon  before  him  every  perfon  through  whofe  hand 
*^  fuch  deer,  &c.  &c.  fhall  appear,  upon  the  evidence  gi- 
*'  yen  to  have  pafled,  and  if  the  perfon  from  whom  fuch 
^^  deer,  &c.  &c.  fhall  appear  to  have  been  firft  received, 
**  or  who  having  had  pofleflion  thereof  fhall  not  give  proof 
*^  to  the  fatisfadion  of  fuch  juftice  that  he  came  law* 
•*  fully  by  the  fame,  fuch  perfon  fhall,  on  every  con- 
**  vi£tion,  forfeit  not  exceeding  30/.  nor  lefs  than  10/." 
And  by  par.  6.  "  If  on  the  fearch,  by  warrant,  no  deer, 
*^  &c.  fhall  be  found,  and  it  fhall  appear  on  the  oath  of  one 
**  witnefs  that  any  perfon  hath,  or  hath  had  any  fuch  deer, 
**  &c.  &c.  in  his  pofleflion,  and  fhall  be  reafonably  fuf- 
**-  pefled  to  have  come  difhoneftly  or  unlawfully  thereby, 
^^  every  fuch  perfon,  and  all  others  through  y^hofe  hands  the 
*'  fame  fhall  appear  to  have  pafled  under  the  like  fufpicioo,  may 
**  be  proceeded  againft,  as  if  fuch  deer,  &c.  &c.  had  been 
^^  found  in  the  pofleflion,  houfe,  out-houfe,  garden,  or  place 
^'  of  fuch  perfon,  on  fearch  by  warrant  as  aforefaid." 

Se£l.  9.  And  it  is  further  enafted  par.  7.  '*  That  who- 
By  the  grant  ©f  «  ever  fhall  lay  fnares  or  other  engines  for  the  purpofe  of  Caking 
tamc'of'a'forcft  "  or  killing  deer,  within  or  upon  any  foreft,  &c.  or  in  the 
dothpab.  Dyer"  ring,  or  outer-fence,  or  bank,  dividing  the  fame  from  the 
'h'  "  adjoining  lands ; — or  in  any   inclofed  park,   &c.  (ball,  for 

"  the  firft   otVerxc,  {ork\i  tvQV  ^"^cq^4[\t\^  \q^  uot  lefs  than 
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'^  5/.  and  for  every  other  offence  not  exceeding  20/.  nor 
'<  lefs  than  10/." 

Siil.   10-  And  it  is  further  enaflcd  by  par.  g.  *'  That  if  any  ^     ,  -  ♦• 

"  perion  carrying  any  gun  or  other  hre-arms,  or  any  fword, 

"  ftaff*,  or  other  ofFenfive  weapon,  ihall  come  into  any  fo- 

*^  reft,  <hafe,  purlieu,  or  ancient  walk, — or  into  any  inclofeJ 

^  park,  paddock,  wood,  or  into  any  other  ground  v/here.  deer 

^  are  ufually  kept,  be  the  fame  inclofed  or  not  inclofed,  v/ith 

''  an  intent  unlawfully  to  (hoot  at,    courfe,  or  hunt,   or  tu 

*'  take  in   any  flip,  noofe,  toil,  fnare,  or  other   engine,   or 

"  to  kin,  wound,  deftroy  or  take  away,  any  red  or  fallow 

'^  deer,  it  Oiall  be  lawful  for  every  ranger  or  keeper,  or  per- 

"  Ton   intrufted    with   the  care  of  fuch  deer,  to  feize    and 

"  take  from  fuch    perfon,  in  and  upon  fuch   forcft,  chafe, 

^  purlieu,  ancient  walk,  park,  paddock,  wood,  or  other  ground, 

^  to  and  for  the  ufe  of  the  owners  thereof,  rcfpe(5lively,  all  fuch  Dofs  i^z  r\ 

"guns,    fire-arms,    flips,     noofes,    toils,    fnarcs,     or   other  8."**  »^=-*  ^' 

"  engines  j  and    all  dogs  there  brought  fvr  courfmg  deer,  in  *^"*^"' 

^  Uie  fatne  and  like  manner  as  game-keepers  of  manors  are 

empowered  by  law  within  their  refpeAive  manors,  to  fcize 

•*  and  take  dogsj  nets,  or  other  engines  in  thecuftodycf  per- 

"  fons  not  qualified  by  the  laws  to  keep  the  fame.    And  if  ar.y 

"  fuch  perfon  fliall  there  unlawfully  beat,  or  wound  any  12:]- 

"  jer  or  keeper,  or  his  or  their  fcrvants,   or  affiftants,  iu 

•*  the  execution  of  his  or  their  offices,  or  fhall  attempt  to  rcfcuc 

**  any  perfon  in  the  lawful  cuftody  of  any  fuch  ranger,  keeper, 

•*  fervant,   or    afliftanr,    every  perfon  fo  f)ft*cnding   on  con- 

**  virion  by  indidtmcnt,  Ihall  be  tranfportcd  for  fcvcn  years." 

CHAPTER    THE     FLFTIETH. 

OrOFFENCES  by  DESTROYING  FENCES, 
TURNPIKE. GATES,  and  BRIDGES. 

(FENCES.) 

t  TT  h  enafted  by  13    Edw.   i.    ft.   i.  c.  46.     *<  Thu     . 
1     **    where     fomcrimc    it   chanceth  that  one    havinir  ^"^*^  ^  finnc^i 
nght  to  approve,  doth  then  levy  a    dyke  or    an     hcd^c,  on  il.i,  act,  2 
**  and  fome  by  night,  or  at  another  feafon,  wlien  they  fuppolc  ^-'I*-  *":>•    ^^^ 
*  aot  to  be  efpied,  do  overthrow  the  hedge  or  dyke,  and  it  frj^'skilncr^i? 
cannot  be  known  by  verdict   of  the  aflize   or  jury  who  Ji.!  c!cir.  2>i. 
overthrow  the  hedge  or  dyke,  and   men  of  the  towns  near  f*^'  K^\  - 
will  not  indict  fuch  as  be  guilty  of  the  fait,  the  towns  n.jr  -53"*'  ^^^' 
joining  (btU  be  diftraincd   to  levy  the  hed^c  or  dvLe  at  4^^';  "-^■ 
Wff  mrn  coft,  and  to  yield  damages."— ;\nd  by'-i  &  a.  VxJ^u't, 
MWi  6.  c.  6.  fuch  perfon  as  Inju  bring  an  a.Tizc  thcroupo.^ 

*'   and 


H 
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^  and  have  judgment  to  recover,    fliall  hare  his  damages 
<*  trebled^  by  the  judgment  of  the  court.'* 

t  Siff.  2.  And  it  is  farther  enaded  hj  6  Geo.  i.  c.  16. 
*'  Tbat  whoever  (hall  break  down,  throw  down,  level,  or  de- 
**  ftrov  any  hedges,  gates,  pofts,  ftiles,  railing,  walls,^feDce!| 
*^  dykes,  ditches^  banks,  or  other  indofures  of  fuch*woodi|  ; 
*'  wood-grounds,  parks,  chafes,  or  coppices,  plantations,  | 
''  timber  trees,  fi-uit  or  other  trees,  thorns  or  quickfets,  fluU 
^'  by  6  Grco.  I.  r.  2.  c.  48.  be  committed  to  the  houfe  of  cor- 
*'  reclion  for  three  months,  and  where  there  are  nohoufes  of 
**  correftion,  to  any  other  prifon  of  the  county  or  place  for 
.     ,        .  .    *^  four  mondis,  and  whipp^,  and  on  convidton,  by  two  jit 

For  the  mode  in   .,     .         ,  r  n^  jz-lij^  '  ^ 

which  the  juf.  tices  m  open  feffions ;  and  luch  lords  of  manors,  owners 
tices  are  directed  «<  and  propHetors  of  the  fame,  that  is,  are,  or  fhall  k 
t'he^'^T^'lnd'**  *"  damaged  thereby,  fliali  have  the  remedy  and  (atisfaaioa 
ftnce  ch«'49.  ^'  from  the  adjoining  parishes  and  places  as  is  given  by  the 
«  above  recited  aift  of  1 3  Edw.  the  Firft." 

\Se^,  3.  And  it  is  further  enadedbv  i6.Geo.  3.  c«  30.  f.  %• 
^*  Whoever  (hall  wilfully  pull  down  or  deftroy,  or  cauie  to  be  wil* 
^^  fully  pulled  down  or  deftroyed,  the  paleor  palct,or  any  part  of 
*^  the  walls  of  any  fbreft,  chace,  purlieu^  ancient  walk,park,psd- 
^^  dock,  wood,  or  other  ground  where  any  red  or  fallow  deer  Ihall 
<'  be  then  kept,  without  the  confent  of  the  owoer^  or  periba 
<*  chiefly  intrufted  with  the  cuftody  thereof,  or  being  other- 
**  wife  duly  authorifed,  fliall  forfeit  and  pay  the  fum  of  thirty 
<^  pounds,  on  information  upon  oath  before  one  juftice,  by 
^*  one  witnefs,  &c.  and  whoever  having  been  conviAed  ilhaU 
^*  offend  a  fecond  tiipe,  fliall  on  conviSion  by  indiAment,  be 
('  tranfported  for  (even  years^  provided  the  profecutions  be 
«*  within  fix  months.** 

t  ^iR.  4.  By  9  Geo.  3.  c.  29.  f.  3.  ^  Whoever  ihall 
*'  wilfully  or  malicioufly  demolifb,  pull  down  or  otharwile 
^'  deftroy  or  damage  any  fence  made  for  dividing  or  inclofing 
*^  any  common,  wafte,  or  other  lands  or  grounds  in  purfuance 
^^  of  any  aft  of  parliament,  or  fhall  caufe  or  procure  the  fame 
^'  to  be  done,  he  fhall  be  guilty  of  felony,  and  tranfported  for 
<*  feven  years*  Profecution  to  be  commenced  in  x8  months 
*<  after  the  offence  committed/' 

(TURNPIKE-GATES.) 

t  5/4^7,  5.  It  isenafted  by  i  Geo.  2.  f.  2.  c.  19.  **  That 
f^'i.  c.^b.  '  '■  "  Jf  *ny  P«rfon  <5f  pcrfons  ihall,  either  by  day  or  night,  wil- 
I  Ge3. 1,  r.  s.  **  fully  and  malicioufly  break  down,  cut  down,  pluck  up, 
6  Cw  1  c  6  "  ^^row  down,  level,  or  otherwife  deftroy  any  turnpike-gatCf 
4.  0^^/14^.'  "  *ny  poft^  rails,  wall,  or  other  fence,  belonging  to  any  fuch 
**  turnpike-gate  ereSed  to  prevent  paflengers  from  pafling. 
^<  by  without  paying  the  toll  dircfted  to  be  paid  by  any  aft 

«  of 
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**  of  parliament,  Aich  offender,  on  the  oath  of  one  wicnefs, 
"  before  two  juftices,  or  at  feffions,  fhall  be  feat  to  the  com- 
'*  ,jnon  gaol  or  houfe  of  corredion,  to  hard  labour,  for  tHrcc 
'*  months,  and  be  once  publickly  whipped/' 

t  And  it  is  farther  ena£led  hj  the  faid  ftatute,  i  Geo.  i.c.tg* 
and  by  5  Geo.  2.  c.  33.  **  That  on  conviAion  of  the  faid  of- 
**  fence,by  Indictment  before  juftices  of  afiize,  oyer  and  termi- 
'^  ner,  or  gaol  delivery  for  the  county,  &c.  the  offender  /hall  be 
*^  tranfported  for  feven  years;  and  that  iffuch  oiFender  fo  con- 
^'  vi£ted,  commit  any  of  the  offences  aforefaid  a  fecond  time, 
''  or  if  any  perfon  or  perfons  ihail  either  by  day  or  night,  wil- 
^  fully  and  malicioufly  pull  down  or  demolim  any  houfe  or 
**  houfes,  ereded  for  the  ufe  of  any  turnpike-gates,  fuch  of- 
**  fender,  on  conviAion  by  indidment,  bclure  juftice^  of  af- 
*^  fize,  or  gaol  delivery,  mall  be  guilty  of  i?lony,  and  tranf- 
'*  porte;!  for  fevcn  years.  Provided,  in  both  cafes,  the  pre- 
^  fccution  be  within  fix  months." 

«  tf"':  ^*   ?  "/u'^n  <=»»acd  by  5  Geo   2.  c.  33.  «  That  ^1!'^^:;:^ 
**  if  fuch  offender  mall  return  from  tranfportation,  as  afore  lioo. 
**  laid,  he  fliall  fufFer  death  without  clergy, 

\Seff.  J.     And  it   is  alfo  enafled  by  8  Geo.   2.   c.  20. 
«  That  whoever  Oiall  be  guilty  of  the  offences  abovemen-  ccof^Tc    A! 
"  tioned,  or  if  any  perfon  or  perfons  (hall  deftroy,  &c.   any  make^  ^  Con.z*.  ' 
"  chain,  bar,  or  other  fence  or  fences  belonging  to  any  fuch  ^'  3?-  *  ^f"- 
••  turnpike-gate  or  gates  as  aforefaid,   or  any  other  chain,  pctuVi.*^*  ^"' 
"  bar,  or  fence  of  any  kind  whatfoever,  fet  up  or  ere£lcd  to 
**  prevent  paflengcrs  from  pafling  without  paying  toll  by  a£t 
*^  of  parliament,  or  fhall  forcibly  refcue  any  perfon  or  per- 
**  fons,  being  lawfully  in  cuftody  of  any  officer  or  other  per* 
"  fon  for  any  of  the  offences  before  mentioned,  fuch  offender 
"  fliall  fulFer  death  without  clergy — KtJe  further  provifions  by 
«  this  aft."  ^ 

t&^.  8.  By  13  Geo.  3.  c.  84.  f.  42.  "  If  any  perfon 
'*  or  perfons  fliall  commit  any  of  the  oflcnccs' aforefaid,  or  ^  °'**'  ^'  ^'^""^ 
^deftroy  any  crane,  machine  or  engine  made  or  ereded  on 
"  any  turnpike  road,  by  authority  of  parliament,  for  wcigh- 
*'  ing  waggons,  carts,  or  carriages,  or  fliall  forcibly  refcue, 
*'  &c.  fuch  offender  fhall  be  tranfported  for  feven  years,  or 
"  committed  to  prifon,  not  exceeding  three  years,  at  the 
**  difcretion  of  the  court ;  and  unlefs  the  often  Jcr  be  convict- 
*^  ed  within  twelve  months,  the  hundred  fliall  make  fatisfac- 
"  tion  tor  the  damages  done." 

(BRIDGES.) 

t  Secf.  9.     It  is  enacted  by  9  Geo.  i.  c.  29.  f.  6.  for  pre-  And  the  famr  :; 
^«nung  (he  wilful  and  malicious  damaging  or  deftroving  Weft-  "f*^-**  ^f  l* 
minftcr-brldge,  or  any  part  thereof,  «  That  if  any  pt-rfon  or  ^.T.  Vripccv-'s 

^'oL.  I.  O  "  penoub 
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London  brldg^  "  perfons  fliall  wilfully  and  maliciouftv  blow  up,  pull  dowfi.  Of 
andbyiiGco.i.  a,  ^Jcftroy  thc  faid  bridge,  or  any  part  thereof,  or  attempt  fo 
?pr«ingFuUum  "  ^^  ^^>  ^^  unlawfully  ai)J  without  authority  remove  or  take 
Bridge— But  "  away  any  works  thereto  belonging,  or  in  any  wife  direfior 
i»y  20  Geo  2.  (c  procure  thc  fame  to  be  done*  whereby  thc  faid  bridge,  or 
lin^ion  of  Waf-  thc  works  thcreo*  may  be  damaged,  or  the  lives  of  thc 
ton  bridge.  By  ''  paflcngers  endangered,  fuch  oft'endcr  or  offenders  fliall  be 
of  HTmptc'n?^'  "  adjudged  euilty  of  felony,  and  fuffcr  dcsLih  wiiteut  benefit 

rourt  bridge.  Py    "   of  clcrgy.^' 

24  Geo.  2.  C.36. 

of  Ribblc  bridge.     By  28  Geo.  2.  c.  45.  of  Sandwidi  bridg**.     Bv  29  Geo.  2.  c.  86.  of  Blackfiryars* 

bridge.     By  29  Gci'.  j.  c.  73,  or  Urfe  biidgc     By  30  Ceo.  2*  c'  59,  of  Jeremiah's  Ferry.     By  30 

Geo.  2.  c.  63,  and  31  Geo.  2.  C.4S.  of  Old  Brenttoid  briJge,  and  by  31  Gco.2.  c*  5^.  of  Txent  htid^ 

I*  XHidc  lir.gtc  felony,  and  %v\thin  thc  benefit  of  clergy. 
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Or    OFFENCES     by    GAOLERS. 

BY  14  Edw.  3.  c.  ic.  **  If  any  keeper  of  a  prifon,  or  under* 
"  keeper,  by  too  great  durefs  of  imprifonmcnt,  and  by 
s?P.  c.  ^6.c,   '^  P^*">  make  any  prifoncr  that  he  hath  in  his  ward,  to  become 
Vi»I^.  91.  *    '   "  3n  appellor  againft  his  will,  he  is  guilty  of  felony,"     And 
a  Inrt.  589,381,  it  is  faid  to  be  no  way  materijl,   whether  the  approvement  be 
true  or  falfe,  or   whether  the  appellee  be   acquitted  or  con- 
demned ;   but  at  law  this  oftence  was  cftecmed  a  mifprifioo 
only,   unlefs   the    appellee   were  hanged  by   reafou    of  the 
appeal. 

Caoi  tK!i,  as  well  iefafle  as  di  jurf^  nre  liable  to  attachment  for  contempt  of  court,  and  rt 
fine,  iraprifonment,<and  forfeiture  of  office  for  grofs  and  palpjbie  abufes;  as  in  treating  criminuli 
with  barbaiity,  extorting  money,  not  making  lawful  delixcinncc,  cr  fuffcriog  tliem  to  efcape* 
4  EH.  3.  c.  10.  a  Inft.  43,  53,  381.  Co.  Lit.  233.  4  Cci.  44.  9  Co.  50*  Ray.  ai6.  Lct.  71. 
2  Hawk.  151.  3  Mod*  243.  And  if  death  be  the  conle4UcncG  of  their  harih  trcataenti  iti* 
felonious  homicide.  3  Inlt.  91.  Fofl.  311.  By  the  3  Hui.  -.  they  mrll  certify  the  names  of 
their  prifnners  at  every  goal  delivery,  in  order  to  be  calendered.  By  19  Hen.  7«  c.  10.  they  are 
liable  to  heavy  fines  .for  fufieriog  the  efctpe  ^  priiboeri  committed  tor  fufpicion  of  hifb  or  petit 
trcafon.  12  Mod.  226.  By  2a  and  %%  Car.  2*  c.  13.  debtors  and  I'elons  arc  to  b€Tc|Ufatcly  lodged 
on  forfeiture  nf  office  and  treble  damages.  By  S  and  9  Will.  3.  c.  27.  to  fufiferan  efc:ipe  by  bribery* 
5C0I.  Inf^  of  ofhce,  and  difability,  tec,  vide  poll.  1 19*  3  Lev.  288*  Ray*  3 16.  By  3  Geo.  i.  c.  154 
ttiey  are  rcftraineu  from  purchafing  the  office,  penalty  500I.  &c.  By  9  Geo.  i.  c*  Ai.  II  Geo*  it 
c.  22.  to  negle£V  or  rrfufe  to  execute  proccfs  in  the  manner  diredcd  by  thc  a£t,  aooU  &c.  By  5 
Geo.* 2.  c.  ^o.  to  luffcr  a  bankntpt  to  ofc.ipe  5C0I.  By  %  Geo.  2.  c.  21.  and  ai  Ceo.  1.  c.  33»  to 
carry  a  piifoner  for  debt  to  goal  againft  his  will  within  14  hours  after  he  is  taken,  to  csaA  •Mf 
gratuity  from,  or  to  force  any  expence  upon  him,  to  put  loin  his  bedding,  apparel,  ilcc.  or  to  nftift 
him  or  his  friends  a  copy  of  the  daufesof  this  a^  to  read,  &c.  incurs  an  additional  penalty  of  50!. 
and  the  oft'endcr  may  be  indidled  for  the  mifdcmcanour.  By  24  Geo.  a.  c.  40.  to  i^ermit  fpirituous 
]i4Uors  to  be  fold  in  the  goal  iccl.  By  27  Geo.  a.  c.  17.  the  kingS  bench  is  vellca  in  the  cre«D| 
and  the  marflial  made  Tuble,  &c.  By  3a  Ceo.  a.  gaolers  guilty  ot  extortion  may  be  punidied  iat 
fummary  wayi  and  for  difobeying  the  injunAions  of  the  a£l  forfeit  acl.  and  treble  coflt.  By  14 
Geo.  3.  c.  59.  todilobey  an  order  of  juflice^  made  purfuant  to  the  a£t  is  li.ible  to  fine  at  thediicte- 
tion  of  the  judges  of  affire,  or  thejuftices  iDfeflioDS.  See  alfo  11  and  la  WiU.3.  c.  19.  34  Geo*  ]• 
c.  54>  and  47*  and  3  Mod*  143,  11  Mod.  51,  79,  So.     12  Mod.  az;.  z  RoU  Ab.  76*  Jeok.  »]•. 

for  the  iL4.s  ofgnolcii  vidt  a  Geo*  a*  c*  la* '  ^  Ceo*  a.  c.  a?,    S  Geo.  a.  c*a4«    ai  Geo.  i.  c  33* 

J2  Geo,  %0  Qt  t&f 
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CHAPTER    THE   FIFTY- SECOND, 

Of    offences    by    TRANSPORTERS 
Of   sheep   or    WOOL. 

T^V  fome  old  ftatutes^  and   13  &  14  Car.   2.  c.   18.  the 
j)  exportation  of  wool  was  made  felony;  but  by  7  &   8  3lnft-?^>9<* 
Will.  3.   c.  28.  it  is  reduced  to  a   mifdemcanor  only,  and  ♦  ^*'"*"*- *  54- 
it  is  fubje^led  to  fevere  penalties  by  many  late  ftatutes, 

SeSI.  2.     It  is  enacted  by  8  Eliz.   c.   3.   <*  That  no  per- 

^  Ton  or  perfons  (hall  bring,  deliver,  fend,  receive,  or  take, 

'*  or  procure  to  be  brought,  delivered,   fcnt,  or  received  into 

^*  any  (hip  or  bottom,  any  rams,  (beep  or  lambs,  or  any  man- 

^^  ner  of  other  kind  of  (beep,    being  alive,    to  be  carried 

^  and  conveyed  out  of  this  realm  of  England,  Wales,  or 

*'  Ireland,  or  out  of  any   of  the  king's  dominions,   on  pain 

^^  that  every  fuch   perfon   or  perfons,    their   aiders,    abet- 

*^  tors,    procurers  and   comforters,   (hall    for    the  firft    of* 

•*  fence  forfeit  all  his  goods  for  ever,  whereof  the  one  moiety 

^  (hall  be  to  the  king,  the  other  moiety  to  him  that  will  fue 

•*  for  the  fame."     And  further,  **  That  every  fuch  offender 

•*  (hall  fuffer  imprifonment  by  the  fpace  of  one  whole  year, 

^  without  bail    or   mainprise,  and   at  the  year's  end,  (hall 

**  in  fome  open  market-town,  in  the  fulncfs  of  the  market, 

*^  on    the    market-day,    have   his  left    hand  cut    off*,     and 

^  that  to  be   nailed  up,   in  the  opencifl  place  of  fuch  mar- 

^  kct ;  and    that  every  perfon  or  perfons  cftfoons  offending 

^^  againft  thisftatute,  (hall  be  adjudged  a  felon,  &c," 

t  Sea,  3.  It  is  enaftcd  by  12  Car.  2.  c.  32.  "  That  who-  v;jc  6  Gpo.  1. 
"  ever  (hall  export,  or  caufe  to  be  exported  any  flieep  or  wool  c.  ai.  n  c.  /. 
"whatfoever;  or  pack  or  load,  or  caufe  to  be  packed  or  *•  ^;  *'•  "''•^''•- 
•*  loaded  upon  any  horfe,  cart  or  other  carria'j:c ;  or  load  f^/g^|,7^gj'/ *** 
^  on  board,    or   caufe    to    be  loaded    on    board    any   (hip 

'  •*  or  other  veflel,  any  (heep  or  wool,  whatfocvtr,  to 
**  the  intent  and  purpofe  to  export,  or  caufe  the  fame 
**  to  be  exported,  (hall  forfeit  the  fame,  and  twenty 
•  (hillings  for  every  (heep,  and  three  (hillings  for  every  pound 
**  of  woo).     And  the  owners  of  the  (hip,  knowing  fuch  offence,  y^j^  , 

"  flull  forfeit  all  their  intereft  therein,  with  the  apparel  and  cli.  a!  ciS  it 
**  fbrniture  thereto  belonging.  And  the  mafter  and  mariners  7-  ^^t  the  pe- 
**  knowing  thereof,  and  willingly  aiding  in  fuch  offbnce,(hall  S^Hn'to'^JJk'! 

>  **  forfeit  all  their  goods  and  chattels,  and  have  imprifonnjeirt  a^et,ana  u^in^ 
**fcr  three  months.  And  if  any  merchant  or  other  pc  fon  *'^  *"  P'«"'«  ^oa* 
«  who  (hall  be  guilty,  ftpJJ  he  diUhkd  to  fuc  in  law.  And  "JLTSJ  '''" 
^  \>/p  Scio  WJL  J-  c.  40   f.  9.  p/oftcuc.'o/is  mav  be  cotn- 
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"  menced  by  the  informer  within  on^  year,  and  by  the  crown 
*^  within  three  years  after  the  offence  committed." 

t  Sia  4.  Alfo,  by  7  &  8  Will.  3.  c.  28.  f.  lo,  •*  Who- 
<<  ever  (hall  be  aiding  in  exporting  any  wool  out  of  this 
'•  realm  (hall  fuSer  three  years  imprifonnnent,  and  the  owner 
<<  and  aider  fliall  pay  treble  the  value  of  what  the  inhabitants 
*'  (hall  be  liable  to»  (vide  f.  9O  ^  ^l^o  treble  cofts  of 
«  fuit." 

t  Sicl,  5.  And  it  is  alfo  enaded  by  4  Geo.  i.  c.  11. 
"  That  whoever  (hall  be  in  prifoh  for  want  of  fuflicient 
^^  bail  for  the  unlawful  exportation  of  wool,  or  by  12  Geo.  2. 
^'  c.  21.  f.  27.  for  aiding  or  abetting  therein,  and  (hall  re- 
"  fufc  to  appear  or  plead  to  a  declaration  or  information  to 
*^  be  delivered  to  fuch  perfon  or  perfons,  or  to  the  gaoler, 
"  keeper,  or  turntcy  of  the  prifon  at  the  prifon  for  the  faid 
•'  offence,  by  the  fpace  of  one  term,  judgment  (hall  be  en- 
*^  tered  againft  him  by  default,  and  in  cafe  judgment  (hall  be 
^*  fo  obtained,  or  by  verdiiSl  or  otherwife,  and  the  defendant 
**  (hall  not  pay  the  fum  recovered  for  the  faid  offence  within 
**  three  months  after  entering  up  of  fuch  judgment,  tlie  court 
*<  before  whom  fuch  judgment  fiiall  be  obtained,  (hall  by  or- 
^*  der  of  court,  caufe  fuch  offender  to  betranfported  for  feven 
^<  years,  and  if  he  return  before  the  expiration  thereof,  he 
«*  (hall  fuSer  death  without  clergy, 

t  Sa3.  6.  And  it  is  further  enabled  by  12  Geo;2.  c;ri,  (25, 
26.  ^'  that  whoever  (hall  o0er  or  promife  to  give  any  bribe  to 
^<  an  officer  of  the  cuftoms,  excife  or  fah,  to  connive  at  or  per- 
<*  mit,  the  tranfportation  or  the  concealment  of  any  wool,  or 
<<  the  removing  thereof  contrjiry  to  -this  aA,  or  -any  other 
'*  made  againft  che  tranfportation  thereof;  or  to  do,  conceal, 
*<  or  connive  atany  other  a£^  whereby  any  of  the  provifions 
^  nude  by  this  or  any  other  law,  a#  aforefaid,  may  be  evaded 
.<*  or  broken,  <hall  forfeit,  whether  <be  offer  or  promife  were 
*'  accepted  or  not,  the  fum  of  three  hundicd  pounds  to  the  in- 
^  former.—  And  it  is  further enac^d,  par.  2^6.  that  if  any  officer 
^*  of  the  cuftoms,  excife  or  fait,  or  any  other  perfon  who  (hall 
^*  zdt  in  their  aid  or  a/fiftance,  in  -putting  this  zSl  in  execu- 
^'  tion,  (hall  be  hind  red,  oppofed,  obftruAed,  molefted, 
*^  wounded  or  beaten,  in  fcizing  any  wool,  the  offenders, 
*<  their  aiders  and  abetters,  or  any  other  perfon  or  perfons 
*<  whatfocver  being  armed  with  oftenfive  arms  or  weapons,  or 
*^  wearing  any  vizard,  ma(k,  or  other  difguife,  who  (ball  ref- 
^<  cue,  or  attempt  to  rcfcue  any  wool  which  (hall  be  feized  by 
<^  any  oBiccrs  as  aforefaid,  (hall  be  tranfported  for  any  urm 
^«  not  exceeding  feven  years,  as  the  court  (hall  think  fit. 

t  Se£i.  7.     Alfo  it  is  further  enaftcd  by  19  Geo,  2.  c.jf* 
a^oTl)]  "  f.  6.  "  That  if  any  perfons  armed,  to  the  number  of  thiteox- 
'  ■*  «  mor^t 
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•'  more  (hall  be  aflembled  to  affift  in  the  illegal  exportation  n;b.  There  art 
'*  of  wool  prohibited  to  be  exported,  or  in  carrying  of  wool  [oni^\ °']h"  ^^ 
*^  in  order  to  exportation,  or  in  refcuing  the  fame  after  feiz-  agjimi  fmug. 
•*  ure  ;  or  in   rcfcuing  an  offender  herein^  or  prcvcntmg  his  8|^'^*»  ^"^  which 
•*  being  apprehended  5  or  (hall  be  aiding  in  any  of  the  pre-  theVxtJu"  * 
.*•  mifes  ;  or  if  any  perfoA  (hall  have  his  face  difguifed  when 
^^   pairing  with  fuch  goods,  or  (hall  forcibly  hinder  or  aHauIt 
^^   any  officer  in  feizing  the  fame,  or  dangeroufly  wound  any     ^^         ^  ^ 
**   fuch  in  attempting  to  go  on  board  any  vcflTcl,  or.  (hoot  at  J  fiiT  *cc./ui^' 
'^^  or  wound  him  when  oa  board  in  the  execution  of  his  office;  of  this  atie. 
««  ihall  be  guilty  of  felony  without  benefit  of  clergy/' 


CHAPTER    THE    FlFTY-THIRD. 
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Of    offences    by    SERVANTS. 

T  is  recited  by  33  Hen.  6.  c.  i.  "That  divers  hou(bold-  Ante  91. 
fervants,  as   well  of  lords,,  as  of  other    perfons  of  good  >  HjIc  667. 


degree,    had  then  of  late,    (hortly  after  the'  death  of  their  T.M"'^,l'j^*ro. 
faid    lords   and  mafters,   violently  and   riotoufly  taken    and  cv(%  much  in  ufe 
fpoiled  the  goods  which  were  of  their  faid  lords  and  mafters  in/i«rr  01  great 
at  the  time  of  their  death,   and  the  fame  diftributed   among  ^I|y"aw^\'his' 
themfelves ;"    and  thereupon   it    is    enaded,    ^'  That  after  ki  k*s  reign,  to 
**  information  made  to  the  chancellor  by  the  executors  of  any  con^'f^  men 
**  fuch  perfon,  or  two  of  them,    of  fuch  riot,  taking,   and  cJI^roff^^nccs) 
^  fpoil ;  the  chancellor,  by  the  advice  of  the  two  chief  juflices,  fomecimcs  in     « 
*•  and  chief  baron,  or  two  of  them,  may  make  out  writs  to  ^*^^^  deVTlh  if 
**  fuch  (heriffs   as  (hall  be  thought  neceflary,  commanding  a^c"rincc,  a^c  ' 
''  them  to  make  fuch  proclamation,  as  by  the  faid  ftatute  is  the  re  cum  of  the 
••  dircftcd,  for  the  offenders  to  appear  in  the  King's  Bench  JTi^iiHI?"- 
**  at  fuch  a  day,  whereupon,  if  they  make  default,  they  (hall  3  luft.  104. 
"  be  atuinted  of  felony  j  but  if  they  appear,  they  ihall  be 
^  committed  or  bailed,  till  they  have  anfwered  the  faid  exe- 
^  cutors  in  fuch  actions,  uhich   the  faid  executors  will  de- 
**  dare  againft  them,  or  any  of  them,  for  the  riot,  taking, 
^  and  fpoiling  aforefaid/' 

t  By  6  Ann  c.  31.  "  If  any  menial  or  other  fcrvant,  through 
"  negligence  or  carele(rnefs  (hall  fire,  or  caufe  to  be  fired  any  ^d^  j^ 
^  dwelling  houfe  or  out-*houfe,  they  (hall  foifcit   100 1.  on 
^  convi&ion  by  one   witncfs,  before  one  juilice,  or  fufFer 
^  etghteeh  months  imprifonment,  ice.** 

See»\(b  XX  Geo.  3.  c.  73.  f.  %^,     14  CfROt  3.  c.  7S.  f.  S^.     And  fur  ofTences  by  fervantsin  par* 
tkoUr hcaachcs of traJe,  vide4Bu:n  uS. 


igS 


CHAPTER    THE    FIFTY-FOURTH. 

Of   offences    by    EGYPTIANS. 

BY  I  &  2  Ph.  &  Mar.  c.  4.  "  All  outlandifli  perfons, 
**  called  Egyptians,  being  of  the  age  of  thirteen  years. 
Vide  za  Hen.  S.  4^  ^j^^  flj^j|  ^^  tranfported  into  this  realm  of  England  or  Wales, 
The  5  Kliz.  c.  ^^  and  continue  within  the  fame  by  the  fpace  of  one  month, 
ao,  reciicd  in.  «  (^^\\  forfeit  forty  pounds,  &c. — "  And  by  17  Geo.  2.  c.  5. 
tkmfTsTepcIkd  **  ^^^  pcrfons  pretending  to  be  gypfies,  or  wandering  in  the 
by  13  Geo.  3.  "  habit  or  form  of  Egyptians  fliall  be  deemed  rogues  and  va- 
c.  51,  as  a  law  ct  gabdnds,  and  fuffer  corporal  punifhment  and  imprifonment, 
rity,  vide  4  ^^  the  manner  theadt  directs/' 

Comm.  4,  and 

for  tUc  hiltoiy  of  this  cxtraordinarjr  clafs  of  people,  4  Comm.  165. 


CHAPTER     THE     FIFTY. FIFTH. 

Of  OFFENCES  by  CUTTERS  of  POW-DIKE, 
AND  DESTROYERS  of  SLUICES,  &c.  on 
NAVIGABLE    RIVERS. 

IT  IS  recited  by  22  Hen.  8.  c.  11.^  which  was  repealed 
by  I  Edw.  6.  and  revived  by  a  &  3  Ph,  &  Mar.  c.  19. 
"  That  divers  perfons  had  malicioufly  at  fundry  times  cut 
down,  and  broken  up,  divers  parts  of  the  dike,  called 
the  new  Pow-dike,  in  Marfhiund,'  in  the  county  of 
Norfolk,  and  thfe  broken- dike,  othcrwifc  called  Oldfelde- 
dike,  by  Marfliland,  in  the  iflc  of  Ely,  in  the  county  of 
Cambridge :  By  reafon  whereof  the  ground  within  the  coun- 
try of  Marfliland  in  the  counties  aforcfaid,  had  been  many 
thnes  drowned  ;  and  the  inhabitants  had  not  only  been 
^ut  to  great  charges  and  expences,  but  alfo  had  loft 
much  cattle,  and  alfo  many  people  had  been  drowned  in 
their  beds.**  And  thereupon  it  is  ena<Eled,  **  That  *very 
^^  fuch  perverfc  and  malicious  cutting  down,  and  breaking  up 
"  of,  any  part  or  parts  of  the  faid  dikes,  or  of  any  other  bank^ 
*^  being  parcel  of  the  rind  and  uttermoft  part  of  the  faid  coun-* 
"  try  of  Marfliland,  by  any  perfon  or  perfons,  otherwife  than 
*'  in  working  upon  the  faid  bank  or  dikes,  for  the  repairing* 
*<  fortifying,  and  amending  of  the  fame,  fliall  be  adjudged!  fe- 
**  lony,  and  that  the  juft ices  of  peace  of  the  faid  counties  of 
«'  Noifulk  and  Cambridge,  witiiin  the  faid  ifle,  (hall  have  full 

*•  power 
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^^  power  tt  their  feflions  to  caufe  ent)uiry  to  l>e  made  of  every 
•**  fuch  oiFencc,  to  award  like  procefs,  judgment,  and  exc- 
**  cucion,  as  they  have  ufcd  to  do  upon  other  felonies, 
••  being  felony  at  common  law." 

t  5^^.  2.  It  is  enaSed  by  i  Geo.  2.  ft.  2.  c.  ig.  f.  2. 
made  perpetual  by  27  Geo.  2.  c.  16.  "  That  whoever  (hall,  ei- 
^*  ther  by  day  or  night,  wilfully  and  malicioufly  break  down 
<*  or  demolifli  any  lock,  fluice,  or  floodgate  erected  by  adt  of 
*•"  parliament  upon  any  navigable  river,  for  prefcrving  or  fccu- 
"  ring  the  navigation  thereof,  on  conviction,  by  indidimcnt 
**  within  fix  months  at  the  aflizes,  may  be  tranfportcd  for 
«•  feven  years." 

t  SeH,  3.  By  8  Geo.  2-  c.  20.  made  perpetual  by  27  Geo. 
2.  c.  16.  **  Whoever  fhall  wilfully  or  malicioufly  pull  down, 
**  pluck  up,  throw  down,  level,  or  otherwifc  deftroy  any  lock, 
**  fluice,  floodgate  or  other  works,  on  any  navigable  river, 
.  **  crefted  by  authority  of  parliament  j  or  forcibly  refcue  any 
^^  perfon  or  perfons  in  lawful  cuftody  for  the  fame,  (hall 
♦*  fuffcr  death  without  benefit  of  clergy."  The  offence  may 
be  tried  in  any  adjacent  county,  bur  without  corruption  of 
blood,  S(c. 

t  Seil.  4,  It  is  alfo  enaftcd  by  the  faid  ftatutc,  par.  2* 
<*  That  whoever  fhall  wilfully  and  malicioufly  draw  or  pluck 
**  up  any  flood-gate,  fixed  or  made  in  any  wear  or  lock, 
?  created  by  authority  of  parliament,  in  or  upon  any  navigable 
•*  river,  for  preferving  the  navigation  thereof,  on  convidlion 
"  by  one  witnefs,  before  two  jufticcs  of  that  or  of  the  adja- 
*  cent  county,  (hall  be  fent  to  hard  labour  for  one  month  in 
*•  the  houfe  of  correftion  ; — and  the  hundred  made  liable  to* 
*'  the  atmqunt  of  twenty  pounds,  &;c." 

t  SeD.  5.  And  it  is  further  enaiSied  by  10  Geo,  2.  c.  32. 
♦*  That  whoovrr  (hall  unlawfully  cut  ofF,  draw  up,  or  remove 
♦*  and  carry  away,  any  piles,  chalk,  or  other  materials  which  ' 
^'  (hall  be  driven  into  the  ground  and  ufed  for  the  fecuring 
••  any  marfh^  or  fea-walh  or  banks,  in  order  to  prevent  the 
^  lands  lying  within  the  fame,  from  being  overflowed  and 
"  damaged,  (hall  forfeit  twenty  pounds ;  one  moiety  to  the 
"  informer,  the  other  to  the  poor  j  and  in  default,  by  dif^ 
*'  ucfs,  (hall  be  kept  at  hard  labour  for  fix  months."  Any 
onejaftice  of  the  place,  on  information  upon  oath,  may  fum- 
mon  the  offender  to  appear,  or  iflue  his  warrant  to  appre- 
head  bim,  Ind  upon  appearance,  or  non-appearance,  may 
vonvift,  on  confefhon,  or  the  oath  of  one  witnefs. 

t  Sen.  6.  And  it  is  further  enafted  by  the  above  ftatutr, 
"  That  all  the  provifions  of  the  Black  Aft  of  9  Geo.  i.  c, 
"  22.  for  the  bringing  offenders,  their  aiders  and  abettors 
**  tojullice  J  for  making  compenfation  to  the  party  injured  ; 
**  for  the  reward  for  apprehending  offenders,  &c.  and  for 
**  the   more   impartial   punifhment  of   the  oSences  thertiw 

O  4  **  mei\ 
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**  meotioned  ;  togrther  with  .all  rcftri£lions»  limiuticnf^  tod 
^  mitigations  of  tl..  faid  aA,  fhall  extend  to  all  cafes,  of  ofFea* 
«<  ces  by  breaking  dovvn,  or  cutting  down  any  bank  or*  bankf^^ 
**  of  any  river,  or  any  fea-bank>.  whereby  any  lands  (hall  be 
"  ovcnlowed  or  damaged/' 

t  Se£f.  7.  And  by,6  Geo.  2.  c.  37.  made  perpetual  by  31 
Geo.  2.  c.  42.  ^  Whoever  fhall  unlawfully  and  mallcioufly 
**  break  down,  or  cut  down  the  bank  or  banks  of  any  river,' 
^^  or  any  fea  bank,  whereby  any  lands  fhall  be  overflowed, 
*•  or  damaged,  fhall  fufFcr  death  without  clergy.*' 

Vide  23  Geo.  3.     .f  Se£i.  9.     By  27  Geo.  2.  c.  19.  "  Whoever  fhall  mali- 
*•  *5'  «*  cioufly  cut,  break  down,  burn,  demolifh,  or  deftroy  any 

**  bank,  mill,  engine,  floodgate  or  fluice,  «re^d,  made, 
<<  fupported  or  maintained  for  the  purpofe  of  benefiting  the 
*^  Bedford  level,  fhall  fuiTer  death  without  clergy."  And  further, 
*^  Whoever  fhall  malicioufly  ftop,  dam  up,  demoIUh,  damage, 
*^  or  defiroy  any  river,  drain,  water-courfe,  door,  dam, Jbridge, 
*<  or  other  works  ere£led  for  the  purpofes  aforefaid,  on  con- 
^^  vidlion  before  two  juflices  for  the  counties  and  ifli^  or 
<^  either  of  them,  fhall  forfeit  one  hundred  pounds/*   .^  « . 

t  Se^.  9.  By  4  Geo.  3.  c.  12.  f.  5.  which  rociteft  tkat 
the  laws  in  being  were  not  fufficient  for  the  prcferfvtfon 
of  banks,  floodgates,  fluices,  and  other  works  belonging  t^' 
navigable  rivers^  and  thereupon  it  is  enadled  ^  That  who» 
^*  ever  fhall  wilfully  or  malicioufly  break,  throw  dtfwn* 
^^  damage  or  deflroy  any  banks,  floodgates,  fluioes,'' or  other 
*<  works,  or  open  or  draw  up  any  floodgate,  or  doany*other 
**  wilful  hurt  or  mifchiefto  any  navigation  eredef  vy^au* 
^^  thority  of  parliament,  fo  as  to  obftrud,  hinder,  or'  preftnt 
*^  the  carrying  on,  compleating,  fupporting,  or  matntahi« 
<^  ing  fuch  navigation,  may  be  tranfported  for  feven  yearsC* 

For  the  penalty  of  breaking  the  dams  of  private  fiihcries,  vide  37  Hen.  8.  c.  6.  4n4  5  £lif.  c,*ll. 
Frr  obftru^ing  and  filling  up  any  haven,  riMd,  channel,  or  navigable  i4vei,  vide  19  Geo.  t.  c.  >•» 
Burr.  65^.  For  nff^pnces  by  bum  boats  on  the  river  Thames,  2  Geo.  3*  c.  28.  And  far  thefrefta- 
tlon  or  thefts  on  navigable  rivers^  vide  14  Geo.  2.  c.  45. 


crrAPT|;R  the  fifty. sixth. 

Of  offences  by  TRESPASSERS  on  the 
BORDERSj    AjiD    RIOTERS. 

IT  is  recited  by  43  Eliz.  c.  13.  "  That  then  of  late  yeari 
many  of  the  queen's  fubjccls   dwelling   in  the   t6ui}ties 
7l'-'c.  T.     of  Cumberland,   Wcftmorlan4,  and  the  biftioprick  of  Dnr- 
3  Burn,  t^i]*    hsLttij  had  been  taken,  fome  from  thWr  own  houfeft,  and  other 
^j2.  in  travelling  on  the  hig^Vwiai^^  ot  o\SDkttVv&^  and  beeb  carried 

4  Ccmm.  24P    ^^^    ^^  prifoncrs,  and  keijx  Vi^ifewo\A^\  wA  cc^uS^^^  "wgiqI. 


Ch.  5&       on  THi  bORD^RS,  and  RIOTERS.  aot 

they^had  been  re<ieeiBed  by  great  1ranronil;.suicl*airo;-\Kat 
theflT  t{  late  time  dier^  bad  been  many  incurfions,  robberies* 
and  burning  and  fpotling  of  towns,    villages,    and  houfes, 
vithin  the  faid  counties.  To  that  divers  of  the  queen's  fub- 
jeds,  in  the  faid  counties,  had  been  enforced  to  pay  a  cer- 
tain rate  of  money,  corn,    catdc,    or  other  confideration, 
commonly  called  black-mail,  to  divers  inhabiting  upon  of 
near  the  borders,    being  men  of  name,  and   friended  and 
allied    with   divers    in    tbofc  parts,    who  were  commonly* 
known  to  be  great  robbers,   and  fpoiUtakers,  within  the  faid 
counties,  to  the  end  thereby  to  be  by  them  proteSed  fro  n 
the  danger  of  fuch  as  ufed  to  rob  and  ileal  in  thofe  parts  /' 
and  thereupon  it  is  enabled,  ^  That  whofoever  (hall  at  any 
**  time  hereafter,  without  good  and  lawfid  warrant  or  autho- 
**  rity,  take  any  of  her  majefly*s  AibjeAs  againft  his  or  their 
'*  will  or  wills,  and  carry  them  out  of  the  fame  counties,  or 
**  detain*  force,  or  imprifon  him  or  them,  as  prifoners,  or 
"  againft  his  or  their  wills,  to  ranfom  them,  or  to  make 
**  prey  or  fpoil  of  his  or  their  perfon,  or  goods,  upon  deadly 
*^  fend  or  otherwife  :  or  whofoever  ftiall  he  privy,  confenting, 
^  aiding,  or  affifling  unto  any  fuch  taking,  detaining  or  car- 
**  rying  away,  or  procure  the  taking,  detaining,  or  carrying 
^  away  of  any  fuch  perfon   or  perfons  prifoners   as  afore- 
*  faid  :  or  who(bever  (hall  take,  receive,  or  carry,  to  the  ufe 
"  of  himfelf,  or  wittingly  to  the  ufe  of  any  other,  any  money, 
**  corn,   cattle,   or    other  confideration,    commonly   called 
*'  black-mail,   for   the  protecting,  or  defending  of   him  or 
**  tfacm,   or  his  or  their  lands,  tenements,  goods,  or  char- 
"  telsy  from  fuch  thefts,  fpoils,  and  robberies,  as  is  aforefaid  : 
^  or  ¥rho(bever  (hall  give  any  fuch  money,  corn,  cattle,   or 
^  other  confider^itiun,  called  black-mail,  for  fuch  protcition 
'*  as  is  aforefaid,  and  (hall  be  of  the  faid  fcveral  offences,  or 
^  of  any  of  them,  IndiAe^  and  lawfully  convi£led,  or  (hall 
**  ftand  mute,  or  (hall  challenge  peremptorily  above  the  iium-       '  . ' 
•^.ber  of  twenty  before  the  juftices  of  affixes,  juftlccs  of  g^ol  •• 
**  delivery,  juftices  of  oyer  and  terminer,  or  juftices  of  peace, 
*^-within  any  of  the  faid  counties,   at  fome  of  their  general 
^  (eflions,  within  fome  of  the  faid  counties  to  be  holden, 
^  (hall  be  reputed,  adjudged,  and  taken  to  be  as  felons,  and 
'*  fhall  fuflfer  pains  of  death,  without  any  benefit  of  clergy, 
-&c." 

t  &^»  a*  By  13  &  14  Car.  2.  c.  22.  made  a  public  a£(  ^ 
I^CGeo.  2.  c.  37.  and  perpetual  by  31  Geo.  2.  c.  42. 
**  The  juftices  of  the  peace  of  the  refpedlive  counties  of  Cum- 
^  berUmd  and  Northumberland,  or  the  major  Ipart  of  thtiti^ 
*  at  any  general  feffions,  may  in  open  court,  make  an  order 
^  fv  charging  the  inhabitants  proportionally,  for  the  (ecuring 
**  the  (aid  fcveral  counties  from  the  depredations-  of  the  mofs 
^  tfnpeni  fo  ^^  liorthuajberhnd  be  not  charged  above  500 \« 
^  J9ar  Camberbmd Mbove  20oL»ycsLr:  Jkmltkey  may  appoint 

30  men 
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^*  30  man  in  Northumberland,  and  12  men  in  Cumberkmd, 
**  under  refiie^tive  commanders,  Co  apprehend  offenders,  un- 
•*  der  pain  of  fine  and  imprifonmcnt  for  ncg!e£l  of  duty.  But 
**  vide  29  &  30  Car.  2^  c,  2.  which  obliges  the  juftices  to 
<*  take  fecurity^  &c," 

F^  O,*  pr^eft  +  ^'^'  3-  By  »8  Car.  2.  c.  3.  «  The  benefit  of  clergy  is 
o(  apprehending  **  taken  awav  from  great,  known,  and  notorious  thieves, 
«»ircnJcr»  who  *'  and  fpoil- takers  in  the  faid  counties  of  Northumberland  and 
s^odlLTvIr  **  Cumberland,  for  theft  done  within  the  famcj  but  thcjut 
i3Gco.  3.C.31.  "  tices  of  affizc  may  transport  them  for  life," 

And  ior  the  riot   .  ■  ' 

^  I  Ceo.  I.  f.  %.  c  5.    Ififh,  c*  65.  U  56, 

CHAPTER    THE    FIFT  Y^SE  V  ENTH. 

Or  OFFENCES  by  BANKRUPTS  akp  IN- 
SOLVENT  DEBTORS, 

(The 4  Ann.  •.  T  T  IS  tnz&tA  by  5  Geo,  %,  c.  30.  continued  by  21  Gccl 

»7,  and  5  Ann.  \^  j.  c.  29.  f.  8-  "  That  if  any  perfon  or  perfons  have  bc^ 

ihc  Jor^redli^  **  ^^^^  bankrupt,  or  who  (hall  at  any  time  hereafter  become 

«a  V9  cj^ired.)  "  bankrupt  within  the  intent  and  meaning  of  the  feveral  fta^ 

*'  tutes  made  and  now  in  force  concerning  bankrupts,  or  any 

^'  of  them»  and  againft  whom  a  commiflion  of  bankrupt  ua- 

^^  der  the  great  feal  of  Great  Britain  bath  been  awarded  and 

^^  iflued  out,  or  (hall  at  any  time  hereafter  be  awarded  and  if* 

^^  fued  out,  whereupon  the  perfon  or  perfoti$  againft  whom 

(a)  There  Is  a  ^*  '^^^  commifEon  hath' iflued  (a)  or  (hall  ifllxe,  have  or  hath 

*   l>iKi«..>ijr  pro-    ^^  been,  or  fliall  be  declared  bankrupt  or  bankrupts,  0iall  not 

vih.n  in  thY«it  *<  within  fofty-two  days  after  notice  thereof , in  writing,  to  be 

beiug^malicjouf!^  "  '^^^  ^^  ^^^  "^u^l  pUcc  of  abodc  of  fqch  perfon  or  perfoni> 

ly  fuM  oMt,  b<it  '*  or  perfonal  notice,  in  cafe  fuch  perfon  or  perfons  be  then  in 

the  injured  tra.  c<  prjfon,  and  notice  given  in  the  London  Gazette  that  (uch 

hiing  an  a^ion        commiflion    or  cooimiinons    IS  are  or  have  been  inucd, 

Qix  the  caic  i-    «*  and  of  the  time  and  place  of  a  meeting  of  the  commif&oo- 

''•'."'V^Bu^'rr. "'  **  ^^^  therein  named,  or  the  major  part  of  them,  furrender 

141*0*         *      **  him,  her,  or  themfclves  to  the  faid  commiflioners  named  in 

*^  the  faid  commiflion,  or  the  major  part  of  them,  and  figp 

'^  or  fubfcrihe  fuch   furrender,  and  fubmit   16  be  examined 

^^  from  time  to  time  upon  oath,  or  being  the  people  called 

^        *'  quakers^  upon  the  folemn  affirmation  by  law  appointed  for 

*'-  fuch  people,  by  and  before  fuch  commiflioners,  or  the  ma-K 

^^  jor  part  of  them,  by  fuch  commiflion  autherifed,  and  in  all 

'*  things  conform  to  'the  feveral  ftatutes  already  made  and  mov 

**  in  force  concerning  bankrupts  \  and  «aifo  upon  fuch  his« 

(i^  Tnr  com   ^^  her,  or  their  examination,  fully  and  truly  difclofe  and  difcover 

•^'^'r"k  "V  ^^  *"  **'^'  her, or  their  cffcfts  (h)  and  eftatc  real  and  peHbna],  and 

"av  hut  fh^*"  •*  how  and  in  what  manner^  to  whom,  and  upon  whatconfidcra^ 

l>inkrupi\Uc.nff  ^^  tion,  and  at  what  time  or  ut^«%  \«  &a  oc  xhe^  huve  9^ 

rl\?jr}J%^'"'  *•  harh  ditpofcd  of,  afiRcnod,  ot  ut^wsUw^  iitv^-Ql>K»,\«,|0« 
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**  cheilr  goods,  wares,  merchandizes,   monies,  or  othe?  eftate 

"  and  effeds,  (and  ail  books,  papers,  and  writings  relating  ^'^*  Cooke** 

••  thereto)  of  which  he,  flie,  or  they  was  or  were  pofleffed,  ^^^Je^  ^^'* 

^  or  in  or  to  which  he,  (he,  or  they  was  or  were  any  ways 

**  interefted  or  intitled,  or  which  any  pcrfon  or  perfuns  had, 

**  or  hath,  or  have  had  in  truftfor  him,  her,  or  them,  or  for 

*'  his,  her,  or  their  ufe,  at  any  time  before  or  after  the  iflu- 

••  ing  of  the  faid  commiiBon,  or  whereby  fuch  perfon  or  per* 

'*  fons,  or  his,  her^  or  their  family  or  families,  hath  or  have 

••  or  may  have  or  expedt  any  profit,  po/Fibility  of  profit,  benc- 

*•  fit  or  advantage  whatfoevcr,  except  only  fuch  part  of  his, 

'*  her  or  their  eRate  and  efFeds,  as  ihall  have  been  really  and 

*'  henafidi  fold  or  difpofed  of  in  the  way  of  his,  her,  or  their  tIic  Bankrupt** 

^^  trade  and  dealings  ^  and  except  fuch  fums  of  money  as  (hall  wife  ca^iot  br 

*•  have  been  laid  out  in  the  ordinary  expence  of  his,  her  or  ^^i'^^w/  *** 

^*  their  family  or  families  \  and  alfo  upon  fuch  examination 

'*  deliver  up  unto  the  faid  commiflioners  by  the  faid  commif- 

"  fion  authorifed,  or  the  major  part  of  them,  all  fuch  part  of 

**.his,  her,  or  their  the  faid  bankrupt's  goods,  wares,  mer- 

^  chandizes,  money,  eftate  and  eflfed'ts,  and  all  books,  papers, 

'*  and  writings  relating  thereto,  as  at  the  time  of  fuch  exa- 

**  mination  (hall  be  in  his,  her,  or  their  poileifion,  cullody  or 

^  power,  (bis,  her,  or  their  necefiary  wearing  apparel,  and  the 

f*  necefiary  wearing  app|irel  of  the  wife  and  children  of  fuch 

*'  bankrupt  only  excepted)  then  he,  (he,  or  they  the  faid  bank- 

*'  rupt  or  bankrupts  in  cafe  of  any  default  and  wilful  omii&on 

"  in  not  furrendering  and  fubmitting  (j)  to  be  examined  as  (0 Vide iKe cafe 

t'.aforefaid  ;  or  in  cafe  hc,^(he,  or  they  (hall  remove, conceal, or  ^uIC i  Atkiw 

^  embezzle  any  part  of  fuch  his,  her,  or  their  eltate  real  or  %^* 

*^  perfonal  to  the  value  of  twenty  pounds,  or  any  books  of  ac- 

**  count,  papers,  or  writing  relating  thereto,  with  an  intent 

^  to  defraud  his,  her,  or  their  creditors,   (and  being  thereof 

^  lawfully  convittled  by  judgment  or  information)   (hall  be 

^  deemed  and  adjudged  to  be  guilty  of  felony,  and  (hall  fuf- 

^  fier  as  felons  without  benefit  of  clergy,  (2J  or  the  benefit  of 

^  any  ftatute  made  in  relation  to  felons  ;  and   in  fuch  cafe 

*^  fuch  felons  goods  and  eftate  (ball  go  and  be  divided  among 

^  the  creditors  feeking  relief  under  fuch  commi/Tion." 

(i)  As  tbtH  IS  a  feverdy  penal  law,  reaching  the  life  of  the  bankrupt,  a  court  of  eqnrty  will  nAt 
\*^i  i:b  iid  to  the  prufecu'ion,  b)  ordering  the  cteric  of  the  commiHi^in  to  attend  at  rhe  ()ld  Bailey 
^iih  the  proceedings  under  the  commillion  j  but  the  party  mutt  pruve  hln\  both  a  bankrupc  and  i 
MbB|  within  the  meaning  of  the  ad.  Cooice^s  Bankrupt  ia\%s  104,  jo6.  So  alfo  in  the  commit- 
=int  by  the  comnaiAunen,  the  aft  mua  be  ilriftly  purfucd.  x  SaLk«  348*  a  Black  1144. 
^  Strange  S So. 

t  iW.  2.  But  it  is  provided  by  the  faid  ftatute,  par.  3. 
^  That  it  (hall  and  may  be  lawful  to  and  for  the  faid  chan- 
**  cellor,  or  lord  keeper,  or  commiflioners  for  the  cuftody  of 
**  the  great  feal  for  the  time  being,  to  enlarge  the  time  for 
^  fuch  perfon  or  perfons  furrendering  him,  her,  or  themfelves^ 
'*  and  ^fdo&ng  stnd  difcovcring  bis,  bcr^  or  their  eltate  and 

**  cfFca* 
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^*  efivfh  at  aforefaid,  as  the  faid  lord  chancellor,  lord  keepefi. 
**  or  fuch  commidioners  (ball  think  fit,  not  exceeding  fifty 
*^  days,  to  be  computed  from  the  end  of  the  forty-tMro  dajs, 
•*  (oide  the  iec9nd  jjetiien  rfthe  ail)  (o  as  fuch  order  ft>r  enlarg- 
^'  ing  the  time  be  made  fix  days  at  leaft  before  the  time  on 
^^  which  fuch  pcrfon  or  peifons  was  or  were  fo  to  forrender 
*'  him,  her,  or  themfclves,  and  make  fuch  difcovery  as  afere- 
"  faid.'* 

Cooke's  B.  U        +  ^'^'  3*     A"^  '^  ''  further  enacted,   par.  21.  **  That 
aS^.  **  whoever  (hall  have   accepted  of  any  truft,  and  (hall  vOr 

5  Mod.  309.  u  fyiiy  conceal  or  protedl  any  part  of  the  bankrupt's  eflate 
a  BUc'k!':o3c  ^  ^"^  effcds  from  the  creditors,  and  (ball  not  difcover  the 
lA.ic. 004,229.  «(  fame  within  fofcy-two  days  after  the  commiffion  iflueSj 
L.  Riym.  153,  cc  cither  to  the  commiflioners  or  aflignccs,  or  fubmit  to  be 
*^  examined  (1)  by  the  commiffioners,  (hall  forfeit  106  K  and 
««  double  the  value  of  the  property  concealed. 

( 1 )  If  a  ban^ni^  abfc^nds,  or  1  s  Itkely  to  nin  awiy  be^ivren  the  time  of  the  cooudIAoi^  iflbei  mi  the 
Ull  day  of  furrenac;  9  he  may  by  wan  ant  from  any  judge  orjuftice  ut  pcact^  be  apprf  beaded  andcott- 
snttted  to  the  cuunt\  gt^al.  i  Comm.  4Si.  Sec  auo  Perroti*«  ^fc.  Green  1971  %C4«  Burr,  wxy 
Cookers  Bank.  UwiaSi,  z%i^  107. 

t  &^.  4*  Secondly,  <^  And  whereas  feveral  peif(bhs  whoare 
Explained  by  29  prifoners  for  debt,  chufis  rather  to  continue  in  prifon  and  fpend 
Ceo.  a.  c.  -iS.     their  fubftance  there,  than  difcover  and  deliver  up  to.  their  ere* 
ditors  their  eftates  and  eflfcAs,'*    It  is  therefore  enafied  by 
28  Geo.  2.  c.  13.  f.  39*  «^  That  any  one  or  more   of  the 
'^  creditors  of  any  prifoner  at  whofe  fuit  he  or  (be  is  detained 
**  in  prifon,  upon  20  days  notice  in  writing  to  fuch  prifoner 
<*  and  the  perfon  in  whofe  cuftody  he  is,  to  require  thp  keeper 
*<  of  the  prifon  to  bring  fuch  prifoner  before  the  juftkcs  at 
<<  their  next  general  or  quarter  feifions  of  the  peace,  or  any 
u  adjournment  thereof  for  the  county  or  place,  togedief  with 
4<  2  copy  of  the  caufe  of  his  detainer,  and  fuch  prifoner  (ball 
^<  then,  at  the  rcqueft  of  a  creditor,  be  obliged  to  deliver  in 
^^  upon  oath,  and  fubfcribe  a  fchedule  of  his  eftate  and  efieds 
^^  (in  the  manner  direAed  by  the  zGt)  to  be  veiled,  affigned, 
<*  and  equally  divided  for  the  benefit  of  his  creditors,  and  on 
**  conviction  of  wilful  perjury  therein,  6r  if  fuch  prifoner  fo 
«(  Jhrought  up  as  aforefaid  (hall  negle^  or  refufe  to  deliver  la 
'<  'and  fubfcribe  fuch  fchedule  within  forty  days,  fuch  offender 
**  (hall  fuffcr  death  without  clergy." 

CHAPTER    THE    FIFTY-EIGHTH. 

Or  OFFENCES  by  COUNTERFEITERS  or 
BANK-NOTES,  EXCH  E  Q^U  E  R.  BILLS, 
STAMPS,  SOUTH-SEA  BONDS,  LOTTERY 
ORDERS^  &c. 

To  enfe  tht        A  ^  ^  ^^^  ^^  ^^  Counterfeiters  of  bank-notes,  it  is  ena^ 
aTuiiinuekmadc  ^^^  ed  by  8  &  9  V/\\\.  ^.  c,  ao.  ^.  -A-  ^  That  the  fi  J 
Mfithcfi^lf  •*  o*"  counterfcUins  tV\e  comtaoii  fc^  ^l  >^ti  ^omtm 
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'^  company  of  the  bank  of  England,  or  of  any  fcalcd  bank-     ,    , 

<^    i_»ii  J  •  ^    •      T.U  rur-j  SI  o^nK  note,  fr> 

^^  bUls.  made  or  given  out  m.  the  name  of  thefaul  governor  dcn->;echitiih^ 
*^  and  company,  for  thej>ayment  of  any  fum  of  muncy,  or  of  been  paia,  is 
*•  aay  bank-note  of  any  fort  whatfocver,  figncd  for  the  laid  V'*^"^  """  ^L. 
*^  governor  and  company  of  tt^e  bank  of  Lngland,  or  the  al-  the  meining  of 
*'•  teriag4>r  rafing  any  endorfcment  on  any  bank-bill,  or  note  ^^'s  act,  i  sn. 
*<  of  any  ibrt,  fbaH  be  adjudged  to  be  felony  without  beneAt  \]\  ^  ^'c^' W' 

•*  of  clergy.,'  to  alter  the  i- 

mount  of   th- 
fvm    for  which  a  bank  imts   it  mide,    ii   a  forging,    and    counterfeiting    of    t\\z    bink   n>i:c« 
I  Srr*  19.     And  ia  fotf  ing  !■  cjumt  \   Uic  caiiier  whui'e  name  ii  li^ncd  ta  the  note  it  an  admiiTa  jj  >, 
•MitnaU  CO  prove  it  fbrgpJ.     O.  B.  i;^^.  p.  345,  E37. 

t  Si£f.  a.     And  it  is  alfo  enaftcd  by  11  Geo,  i.  c.  9.  f.  6.  yije  the  cafe  of 
^  That  whoever  (hall  alter,  forge,  or  contcrfcit  any  bank-bill  Rcx  v.  Elliot, 
**  or  note  of  the  bank  of  England,  or  bank-note  of  any  fort  *^«"'  Afliici, 
•*  whatfoever;   or  Ihall  erafe  or  alter  the  lame,  or  any  in-  ih^cafc^^oV R« 
«*  'dorfenient  thereon  \  or  fhall  tender  in  payment,  utter,  vend,  v.  Dick,  ua  th? 
*•  exchange*  or  barter  any  fuch  altered,  forced,  or  counter-  ^"^^^^,1  ^  ^ 
<*  feitci  bill  or  note,  or  any  erafed  or  altered  bill  or  note,  or  n^te. 
^*  the  indorfment  thereon }  or  Ihall  knowingly  demand  to 
^  have  the  fame  exchanged  for  ready  money,  with  intention 
«*  to  defraud,  (hall  fuffer  as  in  cafa  of  felony.^* 

t  SeH.  3.  And  ic  is  further  enadcd  by  12  Geo.  i.  c.  32. 
£^.  *•  That  whoever  fliall  forge,  or  procure  to  be  forged,  MMr666. 
^  or  affift  in  forging  the  name  or  hand  of  any  of  the  cafhiers  '^^^  '^^* 
"  to  any  inftrument  or  writing  whatfoever,  for  and  in  order 
'*  to  obtain  the  property  of  any  of  the  fuitors  of  the  court  of 
^  chaocery ;  or  any  inilrument  or  writing  made  by  any  of  the 
^^'faidcaihiers  widi  intention  to  defraud  any  perfon  whatlb- 
"  ever  (ball  fiifTer  death  without  clergy.*' 

t  SiB.  4*  And  it  is  further  enaded  by  15  Geo.  2.  c.  13. 
I  \\,  **  That  whoever  fball  alter  any  bank-note,  bank-- 
"  bill*  dividend,  warrant,  bond  or  obligation  under  the  com- 
^'  mori  Teal  of  the  bank  of  England,  or  any  indorfcmcnt  there- 
'^  00,  or  ib^ll  offer  to,  or  difpolc  of,  or  put  a^vay  the  fame, 
''  of  (hall  demand  the  money,  or  any  part  thereof  of  the 
*'  faid  company,  their  fervanrs,  or  other  petion  kiiowingly, 
*'  to  defraud  the  faid  company,  their  fucccin>rs,  or  any  other 
"perfon,   (hall  fufFcr  death  without  clergy." 

t  Se£l,  5.  And  where*s  frauds  have  been  committed  by 
forging  the  notes  and  bills  of  the  governor  11^ d  cr  npany  of 
the  bank  of  England,  notwithllahding  the  ii<;tmcs  now  in 
force  for  puniftiing  and  fupprelfing  the  fame,  it  is  there'  -^re 
CQifted  by  13  Geo.  3.  c.  79.  *'  That  whenever  (oth.r  ihan 
'*  the  officers  or  agents  of  liie  faid  company  authLnncd,  y-j- 
*  pointed  and  employed  for  that  purpole)  fliall  »nakc  or  uie, 
^  or  caufe  or  procure  to  be  made  or  udd,  or  khowihgly  aid 
**  or  affift  in  the  makmg  or  uling  5  ^r  (witnout  being-autho- 
^  rifcd  as  aforefaid)  fliall  knowingly  hnve-  ij)  then  cu(K)uy  ot  ^  . 
"*  ^nSkBoa  (without  Jawful  cxcufe,    (he  p^^of  whereof  \\\:\\\ 
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*•  lie  upon  the  perfon  accufed)  any  frame,  moiHd,  or  inftru- 

*<  ment,  for  the  making  of  paper  with  the  words  Bank  of  Eng» 

<<  land  viAble  in  the  fubftance  of  fuch  paper ;  or  fliaH  make 

<*  or  caufe  or  procure  to  be  made,  or  knowingly  aid  or  aflift 

**  in  the  making  any  paper  in  the  fubftance  of  which  the  iaid- 

*'  words  Bank  of  England  ihall  be  vifible— or  if  any  perfon 

**  (except  as  before   excepted)  (hall  by  any  art,  myftery,  or 

**  contrivance  caufe  or  procure  the  faid  words  Bank  of  EngUmd 

«<  to  appear  in  the  fubftaqce  of  any  paper  wbatfoevcr>  ihfdi 

**  fufFer  death  without  benefit  of  clergy." 

t  Si£i.  6.  And  by  par.  2.  "  Whoever,  without  being  ao- 
*^  thorifed  as  aforefaid,  ihall  engrave,  cut,  etch,  or  fcrape.ia 
*^  mezzotinto,  or  fliall  caufe  or  procure  die  (ame  to  be  done, 
**  or  jQiali  aid  or  affift  in  fo  doing,  in  qr  upon  any  plate  of 
<«  copper,  brafs,  fteel,  pewter,  or  of  any  other  metal,  or  mix- 
**  ture  of  metals,  or  upon  wood  or  any  other  material,  ot  any 
<^  plate  whatfoever,  any  prpmiflbry  note,  inland  bill,  or  bill  of 
*^  exchange,  or  blank  promifibry  note,  inland  bill,  or  bill  of. 
**  exchajige,  or  part  of  the  fame  containing  tbe  words  BaiA 
^*  af  England^  or  Bankpoft  billy  or  any  word  or  words  expref* 
**  fing  the  fum  or  amount,  or  any  part  of  the  fum  or  amount 
**  of  fuch  promiiTory  note,  inland  bil{,  or  bill  of  exchange, 
**  in  white  letters  or  figures  on  a  black  ground  i  or  ihall  ufe 
*^  any  fuch  plate  fo  engraved^  or  any  other  inilniment  ftr 
^^  the  making  or  printing  of  fuch  promiflbry  note,  &c.— or 
*^  ihall  knowingly  have  in  their  cuftody  any  fuch  plate  or  in- 
^^  ftrument,  or  ihall  knowingly  and  wilfully  utter  any  fuch 
^^  promiflTory  note,  tec.  ihall  be  committed  to  the  common 
^<  gaol  of  the  county  or  place  where  the  offence  ihall  be  conl- 
**  mitted,  for  any  fpace  not  exceeding  fix  months.— But  this 
^^  act  ihall  not  extend  to  perfons  carrying  fuch  notes  for  pay*- 
''  «icnt,  &c.'* 

t  5//?.  7.  Secondly,  As  to  counterfeiters  of  exchequer- 
bills,  it  is  enacted  by  25  Geo.  3.  c.  2.  "  That  if  any  perfon 
^^  or  perfons  (hall  forge  or  counterfeit  any  exchequer«bili 
^^  which  (hall  have  been  made  forth  by  virtue  of  this  ad,  be- 
^^  fore  the  fame  ihall  be  paid  off  and  cancelled,  or  any  exche- 
**  Qucr-bills  to  be  received  or  made  forth  in  purfuance  of 
"  this  aft,  or  any  indorfemcnt  or  writing  thereupon  or  there^' 
^^  in,  or  tender  in  payment  any  fuch  forged  or  counterfeit 
••*  bill,  or  any  exchequer-bill  with  fuch  counterfeit  indorfe- 
^'  ment  or  writing  thereon,  or  ihall  demand  to  have  fuch 
''  counterfeit  bill,  or  any  fuch  exchequer-bill  with  fuch  couof 
"  terfeit  indorfcment  or  writing  thereon  or  therein,  exchange 
^^  ed  for  ready  money  by  any  perfon  or  perfons,  body  or 
**  bodies  politick  or  corporate,  who  ihall  be  obliged  or  re-. 
**  quired  to  exchange  the  fanie^  or  by  any  other  perfon  .or 
<<  perfons  whatfoever,  knowing  the  bill  fo  tendered  in  payment 
^\  or  demanded  to  be  exchanged,  or  the  indorfement  of. 
f*  lyriting  thereupon  or  iVvcicxa  x.o  V>^i  {ox^^id  or  couaterfriied| 
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^*  and  with  intent  to  defraud  liis  majefty,  his  heirs  and  fuC'- 
**  ccilbrs,  or  the  perfons  to  be  appointed  to  pay  ofF  the  fame,  or 
^*  any  of  them,  or  to  pay  any  interest  thereupon,  or  the  per^- 
^  ion  or  perfons,  body  or  bodies  politick  or  corporate,  who 
^*  ihall  contraft  to  circulate  or  exchange  the  fame,  or  any  of 
**  them,  or  any  other  perfon  or  perfons,  body  or  bodies  poli- 
'*  tick  or  corporate,  then  every  fuch  perfon  or  perfons  fo 
^  ofi^nding,  being  thereof  lawfully  convided,  (hall  be  ad- 
**  judged  a  felon,  and  (hftU  (afkr  «s  in  cafes  of  felony  without 
I*  benefit  of  clergy." 

t  Sf^.  8*  By  9  Geo.  i.  c.  12.  for  the  more  eafy  transferring 
ccruiii  exchequer  annuities,  "  Whoever  fliall  forge  or  V)deaifo4t>«KK 
**  counterfeit,  or  (hall  procure,  &c*  or  aid  in  the  forging  or  o'cc^'a.f.H* 
**  counterfeiting  any  order  made  forth  in  purfuance  of  this  ixGeo.2%«l%v 
**  aft,  or  of  the  6  GeOki.  c.  11.  6Geo.i.c.  17.  yGeo.i, 
^^c.  30.  8  Geo.  I.  c.  20»  or  any  afHgnment  gf  fuch  order, 
**  or  of  the  annuities  payable  thereon,  or  of  any  receipt  or 
^  difcbmrge  to  the  exchequer  for  the  annuities  due,  or  to 
^^  grow  due  en  fuch  order,  or  any  authority  to  transfer  fuch 
^  order  or  annuities.  Or  (hall  forge,  &c.  the  name  of 
*^'any  of  the  proprietors,  kc.  or  (hall  endeavour  to  receive 
**  liich  annuities,  or  any  part  thereof,  by  virtue  of  fuch  forged 
^'^tuthority,  or  (hall  perfonate  any  true  and  real  proprietor 
*'  of  the  faid  orders,  and  receiving,  or  endeavouring  to  re- 
**  ceive'the  money  of  fuch  proprietor,  as  if  fuch  offender 
**  were  the  true  and  lawful  owner  thereof,  (ball  be  guilty 
*  of  felony  without  clergy." 

t  Sta.  9.  Thirdly,  As  to  counterfeiters  of  ftamps,  it  is  cna£V*  ^.^^  ^.  ^^    , 
edby5  W^*'l«  ^  M**"*  c«  ai.  f.  ii-  which  is  the  ftrft  ad  upon  the  ^^s  havc^aifo 
fubjcft,  *'  That  whoever  (hall  counterfeit  or  forge  any  (lamp  imp;>red  itamp 
"  or  mark,  to  rcfemble  any  (lamp  or  mark  which  (hall  be  f^ij;"^,""^^;^''' 
"  provided  or  made  in  purfuance  of  this  a<ft,  or  (hall  coun*  ciaufeagainrtth? 
*•  terfeit  or  rcfemble  the  impreflion  of  the   fame  upon  any  forging  or  coun. 
••  vellum,  parchment,  or  paper,  thereby  to  defraud  their  ma-  |^em?"*   °^ 
**  jcftics,   their  heirs  and    fuccclFors,    of  any  of  the  duties  5  W.  and  Kf* 
•*  bereby  granted,  or  (hall   utter,  vend,  or   fell  any   vellum,  V*V.. 
^  I^rchment  or  paper,  with  fuch  counterkit  mark  or  impref-  c  win.  |.  c.  n. 
**  iion  thereupon,  knowing  fuch  mark  or  impreflion  to  be  yWH!. i.e.  3<:» 
•'counterfeited,    (hall   fufFcr   death  without   the    benefit   of  ^  JI^:!!*^- '"^'^ 

clergy."  yWin  j.c.  44* 

I  Ann.  c.  IV 
lAiHkf.i.  C.1X*  4Anii.  c.  la.  4  Aon.  c.  i6.  5  Ann.  c.  S.  5  Ann.  c.  19.  6  Ann.  <.  ^. 
IAod.  c.  9.  9Ana.  c.2f.  9  Ann.  c.  23.  2?  Ann.  c.  19.  icAnn.  c.  a6.  it  Ann*  f.  i.  c.  s» 
»  Aoo.  r.  a.  c.  9.  I  Geo.  i.  f.  a.  c.  12.  j  Geo.  i.  €.'9.  5  Geo.  1  c.  19.  6  Geo.  1.  c-  4. 
(Cvco.  t.  c.  21.  IX  Geo.  I.  c.  8.  11  Geo.  i.  c.  30.  11  Geo.  i.  c.  33.  2  G«o.  2.  c.  £3. 
9 Geo,  a.  €.32.  II  Ceo.  2.  c.  19.  16  Ceo.  a.  c.  26.  18  Ceo*  a.  c>  2z.  aoGcj.  2*c.  1)5. 
*3Geo.  2.  c»  25.  23  Geo.  a.  c.  a6.  29. Ceo.  2.  c.  12.  29  Geo*  2.  €.  13.  jj  Geo.  2.  <:.  19. 
!0G«).  a.  c.  35.  a  Geo.  3.»c.  36.  5  Geo.  3.  c.  35.  5  Geo.  3.  c.  46.  5  Geo.  3.  tf.  4'. 
*0t3.  3.  c.  46.  7  Geo.  3.  c  44*  8  Gro.  3.  25.  12  Geo.  3.  c.  48.  13  Geo.  3.  c.  65. 
»iOe».  J.  c.  14-  17  Geo.  3  c.  50.  19  Geo.  3.  c.  1*6.  2w  Gcj.  3.  c.  iS.  21  Ceo.  3.  c.  «6. 
WGcj,  ;.  c.  33.  23  Geo.  3.  C.49.  23  Gc»*.  3.  c  .58.  23  Geo.  3.  c.  67.  24  Geo.  3.  c.  7» 
•jGco.  3,  c.  ^o- 
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t  Se^.  10.  But  by  13  Geo.  3.  c.  56.  "  Whoever  fliall 
(s)  One  of  the  ««  caft,  forgc.  Of  Counterfeit  any  mark  or  ftamp  (a)  ufed.for 
^/j^«f|lri\crc!!  "  making  of  gold  and  lilvcr  plate,  tnpurfuance  of  12  Geo.  2. 
lure  an  india-  **  c.  26.  OF  any  Other  ad,  or  (hall  counterfeit  any  ftamps  or 
Sr"r  ***^"ir  **  imprcflion  to  refemblc  that  ufed  by  the  goldfmiths  coa- 
r/mpant^^  It  it  **  P^ny,  or  (hall  tranfpofe  the  fame  from  one  piece  of  wrought 
irkious,  and  the  <<  plate  to  another,  or  to  any  piece  of  bafe  metal,  or  ihall 
lf^^ucd?a  b!  "  '^"^  exchange,  or  expofe  to  falc,  or  export  out  of  thbl^iDg- 
1746,  p/79o-  '  "  ^^"*  *"y  wrought  plate  of  gold  or  (ilver,  or  any  veflel  gf 
^  bafe  metal,  with  fuch  counterfeited  mark  thereon,  or  aav 
By  the  24  Geo.  '*  mark,  ftamp,  or  impreffion  which  (hall  have  been  trani- 
3»  *^'  .*°J  ****  *'  pofed  or  removed  from  any  other  piece  of  plate,  or  be 
shffficid^T'e^  "  poffelTed  of  any  mark  or  (lamp  which  (hall  be  forged  in 
ciuicd  from  the  **  imitation  as  aforefaid,  their  procurers,  &c.  (hall  be  tranf- 
•^aticm  of  this  <t  ported  for  fourteen  years. — And  by  24  Geo.  3.  c.  53.  fed. 
wguUUonthere.  ^'  i^*  ^^  Commit  this  oiience  in  the  manner  defciibed  by  that 
la  mentioned,     **  aft,  is  felony  without  benefit  of  clergy." 

t  &^/.  II.  Fourthly,  Astocounter(eitersofSouth-fea bonds, 

it  is  enafted  by  9  Annac  21.  c.  27.  f.  51.  **  That  if  any  perfon 

*^  or  perfons  msdl  forge  or  counterfeit  the  common  feal  of  the 

f.^c?''*^**'    "  South-fea  company^  or  (hall  forge,  counterfeit,  or  alter 

6  Geo.  z.  c.  II.  **  any  bond  or  obligation  under  the  common  feal  of  the  bid 

^'  S2-  «*  company,  or  (hall  offer  to  difpofe  of,  or  pay  away  any  fuch 

c.%/^''  ^^*'  *^  forged,  counterfeited,  or  altered  bond,  (knowing  the  (ame 

*^  to  be  fuch)  or  (hall  demand  the  money  therein  contained, 

*^  or  pretended  to  be  due  thereon,  or  any  part  thereof,  of  the 

<<  faid  company,  or  any  of  their  officers,  knowing  the  fiiDie 

**  to  be  forgea,  counterfeited  or  altered,  with  intent  to  de- 

^'  fraud  the  faid  company,  or  any  other  perfon  or  perfons, 

<*  every  fuch  offender  (hall  fufler  as  a  felon  without  the  bene- 

«  fit  of  clergy." 

t  By  8  Geo.  i.  c.  22-  **  Whoever  (hall  forge  or  counter- 
*^  feit,  or  procure  to   be  forged   or  counterfjeited,  or  (hall 
^^  knowingly  and  wilfully  aid  or  aflift  in  the  forging  or  coun- 
*<  terfeiting  any  letter  of  attorney,  or  other  authority  or  in- 
^^  ftrument  to  transfer,  affign,  (ell,  or  convey  any  (hare  or 
*^  part  thereof  in  any  capital  (lock  and  funds  of  the  South- 
**  fea  company ;  or  to  receive  any  South-fea  annuity  or  divi- 
**  dend,  or  any  part  thereof  ;^»or  (hall  forge  or  counterfeit, 
''  or  procure  to  be  forged  or  counterfeited,  or  (hall  knowingly 
'^  and  wilfully  aid  or  afTift  in  the  forging  or  counterfeiting 
*^  the  name  of  any  of  the  proprietors  of  any  iiich  (hare  ia 
*^  (lock,  or  of  any  perfons  iutitled  to  any  fuch  annuity  or  di- 
*'  vidend,  or  to  any  fuch  pretended  letter  of  attorney,  inftru— 
*^  ment,  or  authority  ; — or  (hall  knowingly  and  fraudulentljT 
**  demand,  or  endeavour  to  have  ztif  fuch  (hare  or  ftock,  oc 
<^  any  part  thereof  transferred,  affigoed,  fold,  or  conveyed,  or 
«(  fuch  annuity  or  dividend,  or  any  part  theceof  to  be  leoeived 
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'^  by  virtue  of  any  fuch  counte  fcit  or  fogged  letter  of  attor- 
•'  ncy,  authority,  or  inliruR^.cat  j  —or  ihall  pcjforiate  any  true 
'^  and  real  pAprietor  of  ths  faid  ihares,  annuities  or  diyi* 
'*■  dendf,  and  thereby  receive,  or  em!eavour  to  receive  the 
^\  money  for  the  fame,  as  if  fuch'  offonJer  were  the  lawful 
'*  owner  thereof,  ihail  be  guilty  of  felony  without  clergy." 

t  Sen.  12.  1*  ifthly^  As  to  co^nierfc'iters  of  lottery  orders,  it  is 
enaAed  by  25  Geo.  3  c.  57'.  .>*^That  if  any  pcrfoii  or  per- 
'*  Tons  (hall  fo^-ge  or  counter[cit,  or  caufc  or  pocure  to  be 
'*  forged  or  counte  felted,  or  willingly  adt  01  alfift  in  the 
**  fbiging  or  counterfeiting  any  ticket  or  tickets,  ccuiiicate 
*'  or  certificates,  order  or  otdcrs,  niauc  forth  by  virtue  of 
'*  this  p  efent  tlSL,  or  any  former  aft  maJc  for  eilabliihing 
'*  any  lottery  or  lotteries,  or  aire; ing  any  number,  ligu.c,  or 
^  word  therein,  or  utdsr,  vend,  bu^tux,  or  difpoic  of  any  fuch 
^.  falfe,  altered,  forged,  or  counterfeited  ticket  or  ticket*;, 
'^  certificate  or  certificates,  otder  or  oiders;  or  ikall  biing 
^*  any  fuch  forged  or  cou:iterfi:ited  ticket,  certificate,  o"  or- 
^^.dcr,  or  any  (uch  ticket,  ce.titicate  or  order,  the  number 
*'  whereof,  or  any  figure  ot  words  therein  (hall  have  been 
**  altered  (knowing  the  fame  to  be  fuch)  to  the  faid  manag- 
^'  erSy  or  any  of  them,  or  to -the  calhter  or  calhien,  or  ac- 
'*  countant-general  of  the  bank' of.  England  for  the  time  be- 
^*  i&g,  01  to  any  other  perfonvonperfons  whatforver,  with  a 
**  fraudulent  intention  ;  or  ihall  willingly  aid,  abet,  aflent, 
*^  hire,  or  command  any  pertiin  or  pe'fons  to  commit  fuch 
*'  offence  or  offences  as  atorcfaidr  fnch  offenders  (hall  fuffer 
"  death  without  clergy." 

t  5^^.  13,  And  it  is  alfo  cn^iicd  **  That  the  managers  and 
"  dirciSors,  or  any  two  or  moic  of  them,  are  auihoriied,  re- 
'*  quired  and  impowered  to  caufe  any  perfon  or  petfons 
**  bringing  or  utterinj  fuch  forged  or  counteifeit  ticket  or 
'*  tickets,  certificate  or  ceitincates,  as  aforefaid ;  or  aiding, 
abetting,  affifting,  hireing  or  commancJing  any  perfon  or 
**  perfons  therein  ;  to  be  apprehended,  and  to  commit  him, 
^  her,  or  them  to  Newgate,  or.  to  the  county  gaoi.*— And 
"  offenders  (not  inprifon)  difcoveV'ing  pc'fons  guilty,  are  in- 
"  titled*  to  a  reward  of  Afty  pounds,,  and  a  paidon.'' 

\Siil,  14.     Sixthly,  As   toother  forgeries.  It  is  en3v.n}ed. 
By  6  Geo-  I.  c.  18.  f.  13.  and  14  Geo.  2.  c  37.  **   U;ho.  f^,  ,y,,  ,ff,^, 

ever    (hall  .forge    or    counte:  teit    the    common     leal    of  or  for^iiii^  th: 
"  either  the    Londor.,    or     t;ic   Royal     Exchan^jc    Afi'u:anre  J*"^,*!^^-      *'  '■ 
*  corporations,  or  Ih^li   foige,  counte:  teit,  or   alter  any  po-  it'.ip' ^utt  jr 

licy,  bill,  bond  or  obiigacion  uridcr  tlieir  common  fcal ;  or  fuia  cr,  vi...« 
**  flull  knowingly  offer  10  diipofe   of,  or  pjy  away  any  fuch  anf«-c.  4^  i.i. 
^  policy,   bill,  bond,  or  oblirraiiou  ^  or  iliall  demand  the  mo- 
'  ncy  for  the   fame,  or  any  ;>isrt  ihercof,  of  or  from  fuch  o? 
'  the  fam»  corporsttions  m  IbuU  be  mentioned  or  referrvid  10 
^'^^'^'  ^  *'  ihere\n. 
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**  tbereiot  or  any  of  their  officers,  fhall  AifFer  death  without 
"  clergy." 

t  SeSf,  15.  By  12  Geo.  i.  c.  32.  f-  9.  •*  Whoever  fliall 
-  ^*  forge  or  counterfeit,  ire.  the  name  or  hand  of  the  account- 
**  ant-general,  regifter,  clerk  of  the  report-office  in  chancery, 
<*  in  order  to  obtain  the  money  of  any  of  the  fuitors  of  the  faid 
**  court  of  chancery  5— or  any  inftrument  or  writing  made 
"  by  fuch  accountant-general,  rafter  or  clerk,  with  intent, 
*•  to  obtain  the  money  as  aforefaid  ;— or  (hall  forge  or  coun«' 
*^  terfeit  any  bond  or  obligation  under  the  common  feal  of  the 
<*  £aft-India  company,  or  any  indorfcment  or  affignment 
*'  thereon,  or  (ball  knowingly  publiih  the  fame,  with  intention 
*^  to  defraud  any  perfon  wbatfoevcr,  (hall  fufFer  death  without 
««  clergy." 

-videO.B.1784,       +  ^^^-  *6.     By  2  Geo.  3^  c.  25*  made  perpetual  by  9  Geo. 

p.  HI*  2.  c.  18,  *'  Whoever  flialf  fiUfly  make,  forge,  or  counter- 

O.  fi.  1785.      &c  fjcit,  or  ihall  caufe  or  procure,  &c.  or  (hall  wilfully  z&  or 

^'   ^^*  '*  affift  in  falfly  making,  forging^  or  counterfeiting  any  deed,  (i) 

<*  will,  teftament,  bond,  writing  obligatory,  bill  of  exchange, 

promiflbry  note  for  the  payment  of  money,  indorfement  or 

affignment  of  any  bill  of  exchange,  or  promiflory  note  for 

the  payment  of  money,  ( 2 )  or  any  acquittance  or  receipt  either 

(3)  for  money  or  goods,  widi  intention  to  defraud  any  perfon 

<<  whatfoever*  and  by  31  Geo.  2*  c  22.  f.  78*  with  intention 

^  to  defiraud  any  corporation  wfaatfoever  ;  or  (hall,  with  the 

<<  like  intent,  knowingly  utter  or  publifli  the  fame  as  true, 

*<  fliall  fufftr  death  without  dergy." 

(i)  A  deti,  forged  in  the  aimc  of  a  perfon  who  ncrer  had  eiiftencc,  11  within  the  ftatvte ;  Ibr 
the  ftatttte  doth  not  afe  the  viordt  tbt  deid  %f  •fiy  f^rfm^  or  the  deed  •/  smttbiff  or  inyj—tdi  of  th« 
like  import,  but  awj  deU,  Lord  Cokc*s  dcrcripCkNi  of  forgery^  3  Inft*  1699  vit.  «<  iKHicB  tlie  aft  is. 
done  in  the  name  of  another  pcrfon»*'  \%  apparently  too  narrow,  and  takcth  in  only  that  fpecics  of' 
forgery  which  \%  mofl  conmonly  praiftifed  \  hut  there  are  many  other  fjpccies  of  forgery  wlucfa  will 
not  come  within  the  ktUrof  that  defcription.  Foilcr  116.  So  alfo  where  a  pedbn  in  pofieflioa 
of  a  promili'ory  noCt»  whkh  had  heen  loft,  indoriek  it  in  a  Aditioas  name  in  order  Co  get  it  dif- 
countcd,  heisguUty  of /ofgeryi    Rex  v.  Toft*  Latcdfter  Lent  AlTuei,  1777-    M*8«    . 

(2)  At  Kent  Summer  AfT.  1777.  Jaoici  ElUotwas  iodidle4»  among  other  counts,  <<  For,foi|pag  a 
promifTuy  note  for  the  p.i^'ment  of  money,  with  Intcittion  to  defraud  the  Bank,  J^c/*  It  Wat  In- 
tended to  counterfeit  a  hank  MiCp  hot  the  inlcftion  oC  tbi  tmH  "  pound  1**  wai  daittcd  to  ho  ^t 
after  the  Um\  tht  jf.  however,  wai  placed  at  ufual  at  the  corner  $  there  was  ao  water  SMrk^ 
"  Bank  of  Engl;ind,*^  and  the  paper  was  of  a  thkkcr  quality.  The  jury  thought  tho-fnm  Aontioacd 
ir.eant  pound;!,  and  the  prifbner  wat  found  gMhy.  It  wi^  ohjeAed  that  it  was  not '  B  liote  fitr  the 
pa\  ment  of  money,  becaufe  the  word  dcicriptive  of  money  was  omitted.  Sccoodlf*  That  th&vafer 
nrark  not  being  in  it,  It  cnuli  not  be  intended  to  defraud  a  corporation.  6n  reference  the  jvdgei 
held  the  convk^ion  good,  for  1  hat  pcrteA  fimilitude  is  n^  t  nccelTaryi  hut  if  made  with  an  lytacfs  to 
jmpofe,  it  is  fuflkcient*  The  water  mark  is  not  cfTcnti.il,  for  the.  Bunk  are  nol  obliged  to  vie  it* 
and  it  is  enough  if  the  tenor  of  the  note  imports  a  promife  from  the  corporation  to  pay*  Trio. 
Term,  17  Geo.  3.   M.S. 

(^)  In  frtting  out  a  forged  receipt  in  an  indf^mrnt  upon  thVs  ad,  the  word*  *'  ai  Iblloon^*  li  a 
fufficirnt  ;vvcrinei.t  that  the  tfnor  o^  It  i>  let  oot.  And  it  is  oniy  ftecffflary  to  avef  a  gcnttal  ItttkAtto 
drfra>id,  without  ft.^.ting  the  manner  in  whkh  the  fraod  was  to  he  accomplifted*  Re^v.PoiftL 
Black.  7S7.     So  :f(fo  In  forgery  of  a  will,  it  Is  not  neceflary  to  charge  the  prifonor  «Tth  foc^g  f^ 

/[j/vf//,  Aic*    Tq  charrcit  <<  a  p.iper writing,  purporting  to  he  thelall  wjAy  ftc**^  la  fsncknu 

3  BlaciL  790. 
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t  Sea.  17.  By  4  Geo.  at.  c.  f8.  ««  Whoever  fliatf  ftrge, 
**  itc,  &c»  any  pa^fs,  commonly  called  a  Mediterranean  pafs, 
**  for  any  {hip  wbatfoever^  or  (ball  counterfeit  the  feal  of  of- 
**  fice,  or  the  hand  of  the  lord,  high  ads^iral,  or  of  any  of 
*^  the  commiffioners  of  the  (aid  office,  to  any  fuch  pafs  ; — or 
**  ihall  alter  any  true  pafs  madp  out^by  the  admiralty,  or  (hall 
**  knowingly  utter  and  publifh  the  f:|me  as  true  }  the  oftence 
*^  may  be  tried  in  any  coynCyi  and  the  offender  ihall  fuffer 
^  death  without  clergy." 

t  Sia.  18.  By  7  Geo.  1.  c.  2a.  "  whoever  fhall  falfly 
**  make,  alter,  forge,  or  counterfeit,  or  caufe  or  procure,  &c. 
^*  or  (hall  aft  or  aflift  in  falfly  making,  altering,  forging,  or  q.  q,  ,^^^^ 
'*  counterfeiting  any  acceptance  of  any  bill  of  exchange,  or  p.  277',  ion.' 
^  the  number  or  principal  fum  of  any  accountable  receipt  for 
**  any  no^e,  bill,  qr  o^hcr  fecurity  for  the  payment  of  money, 
^  or  any  warrant  or  order  for  payment  of  money,  or  delivery 
**.  of^go^Sf  (4)  ^>^  intention  to  defraud  any  perfon  whatfoever ; 
^  {and  by  18  Geo  3.  c.  j8.  with  intention  to  defraud  any 
^  corporation  whatfoever) — or  (hall,  with  the  (ame  intent, 
**  knowingly  utter  or  publiih  the  fame  as  jtrue,  (hall  fuffer 
^  death.  witDout  clergy." 

(4f  iff  forged  order  tot  (hop  .keeper  to  let  the  bearer  ht?e  goodi,  conclading'^  and  I  will  fecit  all 
paid  focy^  11  Jiot  A  warrant  or  urdcr  within  the  meaning  or'  chit  aft{  tor  the  perfon  fuppofed  to  give 
jiicb  vainnt  of  order  ihould  have,  or  claim  at  ieait  an  iatereft  in  thi^  money  or  goods  which  are  the 
AiftfMir  matter  of  the  order.  Fofter  xftO.^So  in  the  cifh  of  Oeiwge  Williams,  at  Southampton 
Aaadwr  dMuit»  1775^  fcr  Ihrgiag  an  order  upon  Mr.  GuUdmare,  of  Oofport^  in  the  name  of 
WUiiMi  RobinCaay  for  Iheddivcnr  of  twelve  barrett  of  tar  |  thejodgtt  were  aU  of  opinion,  that, 
■pbn  die  authority  of  tfic  cafe  in  Foilerj  that  it  wai  not  within  the  ftatote,  though  moft  of  them 
Hudt  had  it  bees  ra  iuttgrmt  they  wouli  hare  thought  otherwife. — So,  *«  Pleafe  to  (end  ten  pounds 
by  the  bearer,  as  1  am  fo  ill  I  cannot  wait  vpon  you,**  it  not  an  oroer  within  ihe  meaning  of  the 
ftalBte.  For'  it  It  not  compnlfory  j  oor  fuch  an  order,  ••  the  party  giving  it,  if  genuine,  had  a 
ri^  \»  adn.    ••  B.  1783,  p.  S35.^-But  whtre>  a  perfon  havihg  delivered  a  parcel  of  niver 


fooda  to  dberGoldfmitht  compaay  to  bo  aflhytd,  two  perfont  took  an  opportmiity  go  obtain  them  by 
•  faegcd  order  in  the  name  of  the  owner,  fueh  order  is  within  tlie  ftatuie.  O.  B^  '7^4,  p.  tayi. 
So  alfo  where  a  man  purchafei  goods,  and  takes  a  fmall  part  01  them  away  with  him,  and  coming 
afterwarda  to  pay  for  them»'  rcceivn  money  in  diflfcrence  out  of  a  draft,  figned  in  the  name  of  a  per- 
foB  onkaawa^  who  did  not  keep  calh  with  the  banker  to  ^hdm  It  wak  direded,  tU  the  judges  were 
oToplaMaUbwithiiithcftatute.    Rex  v.  Loeketr,  1773.  M.S; 

t  Eta.  i9«  By  8  Geo.  \%.  c.  6.  f.  31.  ^Whoever  (ball 
'*  forge  or  counterfeit  any  entry  of  the.  >  acknowledgment  of 
^  any  bargfldnor,  in  bargain  and  (ale;  '  id  the  regiftry  of 
"  York^  vhereby  the  freeliold  or  inherit^qe  pf  any  perGaa 
«  fluU  be  moleited,  (hall  incur  the  penalties  of  5  Elis:" 

-f  Sea.  20.  By  the  marriage  i£i  26  Geo.  2.  c.  33.  f.  16. 
'*  Whoever. with  intent  to  elude  the  force  of  tills  a£^  ihallin*- 
<<  (ert,  or  caufe  to  be  inferted  in  the  regifter-book,  any  falfe 
^  entry  of  any  matter  or  thing  relating  fo  any  marriage,  or 
*'  ^U  fiilfe  makej.altcj'a^fiQr^e,  or.  counterfeit  any  fuch  enticy  in 
*'  fiich  reg^ifery*— or  any  licence  of  marriage, — or  (hall  caufe 
^^  or  procure  the  fame  tp.  be  done,  &c.  o\  fliall  utter  or  pub- 
"  li(h  the  fame  as  true,— or  fhall  dcftroy  aiij-  regiftcr-booTc  o£ 
^^  **  marria^es^ 
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<'  oiarriages,  with  intent  to  avoid  any  marriage,  or  to  fubjedt 
^*  any  perfon  to  the  penaUies  of  this  z&." 

By   9    Heo.    -.         +  ^^^'  ^^'      %  3'  ^^'  *'  ^'  ^^'  *•  ^4-   **   WhoCVCf  fliall 

c.  30.  f.  5.  the  *'  pcrfonate  or  falfly  afllime  the  name  or  charader  of  any  of- 

ticjfurcr,  comp-  it  ficcr,  fcaman,  or  other  perfon,  intitled  or  fuppofed  to  be 

clerk  of  tile  ad?  "  intitled  to  any  wages,*pay,  or  other  allowance  of  money, 

or  any  commir-  *<  or  prize- money,  for  fer vices  done  on  board  any  of  his  ma- 

fK^ner  of  tiic  cc  jgfty's  fliips,  or  the  executor,  adminifirator,  wife,  relation 

jlifticeTincaufxng  "  or  creditor  of  any  fuch  officer,  feaman,  or  other  perfon^  in 

the  otfenJer*  to  "  ofdcr  to  receive  any  of  the  monies  fo  due  to  fuch  perfon, 

be  aj,pn:hendcd  «       j  payable  for  fuch  ferviccs  as  aforefaid  ;  or  fhall  forge  or 

and  brought  to  "^   "'^  .  •  *-  «  -n        •    1  -#• 

jMiiicr ;  and  all  *^  Counterfeit  any  letter  of  attorney,  bill,  ticket,  certificate, 

o.^cers (hill obey  *€  affignmcnt,laft  will,(5)or  any  other  power  or  authority  what- 

!!.?l'r-T!?i!""      "  foever,  in  order  to  receive  any  the  monies  fo  due  to   fuch 

*<  perfon,  and  payable  for  fuch  fervices  as  aforefaid ;  or  ihali 

o.  B.  1784,      '*  take  a  falfe  oath  to  obtain  the  probate  of  any  will  or  letters 

P*9S*  '^  of  adminiftration  in  order  to  receive  the  payment  of  any  the 

**  monies  as  aforefaid  -,  or  (hall  caufe  or  procure  any  of  the 

*<  faid  ofFences  to  be  committed,  (hall  fufier  death  without 

«\  clergy." 

( ^)  But  the  pro.hiftion  of  the  probate  is  condufive  evidence  in  fupportof  the  will.  Hex  v.  Vinant, 
Mich.  S  Geo.  Suingc  4.81,  671,  703-  Wils.  75.  11  St,  Tr.  213,  .219,  433.  i  Ve»ey 
iiy;  184. 

t  And  by  the  9  Geo.  3-c.30.  f.  6.  "  Whoever  (hall  know- 
"  ingly  utter  or  publiih  as  true,  any  falfe,  forged,,  or  countcr- 
<<  feited  letter  of  attorney,  Bill,  ticket,  certificate,  a(Egnmentt 
«*  Lift  will^  or  any  other  power  or  authority,  in  order  to  re- 
<*  ccivc  the  monies  due  to  any  officer,  feaman,  or  other  per- 
*^  fon,  who  has  really,  or  was  fuppofed  to  have  fecved,  &c. 
*<  with  intent  to  defraud  any  perfon  whatfoever,  (hall  fufier 

•*  death  without  clergy." 

•■   ■  " 

t  Self.  22.     By  31   Geo,   2.  c.  22.  f.  77.  and  4  Geo.  j. 

'      c,  25.  t.  15.  .*'  Whoever  (ball  forge  or  counterfeit  any  letter 

o.  B.  1*86,      "  of  attorney,  or  other  authority  or  inftrument  to  transfer, 

F'  ^^9*  «  fell,  affign,  or  convey  any  (hare,  or  part  thereof,  of,  oi*  in 

^*  any  the  capital  flock  or  funds  of  any. body  politick  or  cor* 

"  poratc  now  eflablifbed,  or  which  fhall  be  elUblifhed  by  any 

'^  acfl  of  parliament;  or  to  receive  any  dividend  attending  any 

*'  fuch  (hare ;  or  to  receive  any  annuity  in  refpcdl  whereof 

"  any  proprietor  fhall  have  a  transferrable  (hare;    or  (hall 

"  forge  or  counterfeit  the  name  of  any  proprietor  of  fuch  (hare, 

p.  227.  '^  ^*      *'  annuity,  or  dividend,  or  of  any  the  perfons  intitledto  any  fuch 

'*  annuity  or  dividend,  in  or  to  any  fuch  pretended   letter  of 

^<  attorney,  iiiflrument,  or  authority  ;  or  (hall  demand  to  have 

*«  any  fuch  fhare,  or  part  thereof,  transferred,  affigned,  fold, 

^»^l^!!r^-holT'    "  ^^  conveyed,  or  any  fuch  annuity,  dividend,  or  part  there- 

rf<iV ;,:«/!-    "  of,  to  be  received  by  virtue  of  fuch  forged  authority;  or 

frrrej  by  ijcb    *<  fljall  pcrfonatc  any  true  ^xA  rtalijio^rictor,  ( 5 )  and  thereby en- 

^  doMQur 
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**  dcavour  to  receive  the  money  of  fuch  proprietor,  as  if  fuch  ^^^z^^  p^^^f^  ©f 

«  offender  were  the  true  and  lawful  owner  thereof;  or  fliall  ^"'X^'j^Mr 

**  procure  or  aid  the  commiiiion  of  any  of  the  faid  oll'cnces,  wnnns  to  pruve 

"  flxall  fuffcr'dcath  without  clergy."  '^^  * '^*J"y-   * 

t  Se^f.^  23.  By  32  Geo.  2.  c.  14.  f.  9.  **  Whoever  fliall 
"  forge  or  counterftit  the  mark*  or  hand  of  the  receiver  of  the 
^*  poft  fines  due  to  the  crown  or  its  grantees,  wherehy  fuch 
**  receiver  (hall  be  defrauded,  or  any  other  perfon  fuflPer  lofs, 
^'  or  (ball  procure  the  fame  to  be  done,  fliall  fuffcr  death  with- 
*•  out  clergy." 

t  &^.  24.  By  3  Geo.  3.  c.  16.  "  Whoever  fliall  perfonate, 
*^  or  falflely  aflfume  the  name  and  chara&r  of  an  out-penfxoner 
*^  of  Greenwich  hofpital^  in  order  to  receive  the  oui  penfton 
*<  due  to  him,  or  to  procure  any  other  to  do  the  fame,  fliail 
••  be  guilty  of  felony  without  clergy.** 

t  Sf£f.  25.     By  4  Geo.  3.  c.  24.  f.  8.    "  Whoever  fliall  AnJ  by  Sc&,  s. 
••    counterfeit  the  hand  writing  of  any  perfon  whatfoever,  in  the  i'"/»r.v  officer 
•'  fupcrfcription  of  any  letter  or  packet  to  be  fent  by  the  poft,  "'^"ijf  officctc 
*'  in  order  to  avoid  the  payment  of  the  duty  of  poftagc,  fliall  /hall  forfeit  five 
•*  be  guilty  of  felony,  and  tranfported  for  feven  years.  pounds. 

In  roKAE  RY  it  Is  incumbent  on  the  profecutor  to  give  the  bed  evidence  the  cafe  admits  ni\  to  prove 
th^  the  forgery  charged  upon  the  priToner  is  not  tue  h^nJ  writing  of  the  prrfun  wliol'e  dvsd  or  in- 
ftrument  it  purports  to  he,  before  the  prilaner  (h^ll  be  put  upnn  his  defence  ;  and  confetiucntiy  this 
priK^  will  become  more  or  lefs  difficult  in  proportion  as  the  perfon,  whofe  name  or  writing  is  charged 
10  be  fnqgedy  is  more  or  lels  deftned  and  identined^  either  by  the  inftrument  icfelf,  or  by  the  re. 
prvfirntatinn  of  the  party  uttering  it.  Theret'ore,  where  Sp'jnf^nby  was  indidtcd  for  f  rging  the 
name  of  I'earce,  the  p^yee,  on  the  back  of  a  bill  dr^wn  by  Da\'is,  tlic  court  would  not  permit 
Tctfce  to  fay,  although  he  had  received  adrice  of  fuch  a  bill  being  drawn  in  his  favour,  that  he  was 
the  pa>ce,io  whx>fe  favour  Davii  bad  drawn  the  biii,  bccaulie  i'earcc  may  be  the  name  of  many  otlicis, 
Mrbo  by  pouiUlity  might  have  indorfcd  the  bill,  aoJ  as  Davis  was  not  prcfent  to  dciljir  or  identity 
the  pJtyeCy  the  prifoner  was  difcharged.  O.  C.  17^4,  p.  8ji.  and  1015.  So  aifo  wh.-re  the*  ntme 
o;  John  Churchill  wai  forged  on  the  bark  of  a  biii,  the  profecutor  pmved  the  hand  writing  of  the 
drawer,  and  produced  one  Henry  Churchill,  brother  to  ^  Mr.  John  Churchill,  who  fvv<>retl)cr  iiidrirfe> 
ment  «ra9  n^t  his  broth>->r*s  hand  writing  ;  ycias  he  could  not  prove  that  his  brother  was  the  identical 
prrfijnto  whom  the  bill  was  made  payabica  the  evidence  was  rcjeAed.  O.  B.  17S4,  p.  1015.  But  * 
where  tiie  indifiment  (l^tcd  that  the  inftrument  forged,  "  purported  to  be  a  bank  no  (.',**  bat,  in  f  jA^  . 
i:  was  very  dlff*erent,  and  diflinguifhablc  from  that  (bounty,  the  court  held  that  the  defr&  could  not  be  ' 
fu»plied,  fo  OS  CO  fuppirt  the  iadi^mont^  by  any  reprsfentatioDs  of  the  party  at  the  time  he  uttered 
;t«     pjvglai  300. 


P?  .        '  K^t'L'til. 
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APPENDIX    THE    FIRST. 
Of    offences  aoaikst    PROPERTY 

AX^HBEBHT     TO     THE     FREEHOLI^. 

FORASMUCH  as  the  unlawful  cutting  or  taking  mnf 
^_  of  corn  growing,  robbing  of  orchards  and  gardens,  dig- 

^4]iiis«  c.  7.  ing  up  or  taking  awa^  fruit  trees,  breaking  of  hedges^  pali^ 
or  other  fences,  cutting  or  fpoiling  of  woods  or  underwoodij 
and  other  oficncts  of  a  fimilar  nature,  have  become  more  fre- 
quent and  Gommon  than  heretofore. 

fs)  vijc  37  t  S^a.  X .  It  is  enaaed  by  x^  EHx.  c.  7.  (a)  «  That  who- 
Hen.  8.  c.  6.  **  cver  ihall  cut  or  unlawfuUy  uke  away  any  corn  or  grain 
f*  4-  ««  growing,  or  rob  any  orchards  or  gardens,  or  break  or  cu| 

tipon  thU  ftatatc  ^7  bcdgc,  palcs,  rails,  or  fence,  or  dig  up  or  take  upanj 
the  number  ud  ^  froit  tTce,  or  tiees  ill  any  orchard,  garden,  or  elfewhere, 
Ire^rmJft  befct  ^  *^  ^^^  \TiVtxit  to  take  and  carry  the  fame  away,  or  Ihall  cut 
forth,  I  Saik.  ^  or  fpoii  any  woods  or  underwoods,  poles  or  trees  fiandingi 
sS1.cmny.131.  «^  not  being  felony  by  the  laws  of  this  realm,  and  their  pro- 
h*iitWn"rti«"lS  "  ^urew»  receivers,  knowing  the  fame,  on  convldion  by  con- 
if  he  committ  ^*  feffion.  Or  the  oath  of  one  witnefs,  before  one  magiftrate, 
cbcofitacct.  Ld.  u  ^^  make  compenfation  at  the  difcretion  of  the  magiftrate, 
Il2r'tir«;nn^  ^*  <>f  ^  publicly  whipped."  And  by  15  Car.  a-  c.  a.  The 
ut'  ftcaiing  muft  conftable  may  fearch  the  houfes  of  fufpefled  wood  ftealers, 
he  ftated,  thit  ^nj  carry  offenders  before  a  juftice,  and  if  they  do  not  **  then 
judge^het?er  ^"^A  there  give  a  fatistidory  account  how  they  came  by  the 
feiouiottfornot,  wood  fo  fmind  in  their  pofleffion,"  they  ihall  be  adjudge4  as 
-. '^iJ^ti'yJ^*  convidted  of  the  offences,  and  liable  to  the  puniihmentt  ol 

to  be  paid  wu  the  43a  Of  r.llZ. 

mn  Adequate  re- 

«ompeau  to  the  p«ty  lajufcd.    Siyer  M4,  105* 

VideRciv.Af-  +  Si&.  2.  And  it  is  farther  enaAed  by  i  Geo.  i.  c.  48, 
t^U"pin'2S;  **  That  whoever  flullmalicioufly  break  down,  cut  up,  pluck 
fiatute, '« Xgitar  ^*  up,  throw  down,  bark,  or  otherwife  deftroy,  deface,  01 
coofi'frAtum  eft  u  fpQJj  any  timber  crec,  fruit  tree,  or  any  other  trejR,  on  con- 
Silte'^f/  i?d  "  vidion  by  any  two  juftices  of  the  place,  or  by  the  juftices 
th?  couft  Wid  f^  in  ieffions,  on  complaint  to  them  made  by  an  inhabitant 
U  7  iud^.ealr  "  ^  ^^®  owner,  &c.  (ball  be  kept  to  hard  labour  for  three 
^uod/miifM'mt  "  n)ontbs,  and  whipped  once  a  month }  or  if  there  be  nc 
©rquod  rMwii-  «  houfe  ofcorre^on,  to  any  other  prifon  for  four  months* 
thrik%^%  *•  uii  whipped  once  in  eftry  month  by  the  common  haog- 
t^mt^  for-  ^  <Ban,  and  afitrwards  find  fnreties  for  their  good  behaviouj 
fegfc-  a  *»w.  «*  for  two  years,  and  the  p«r^  grieved  may  recover  damaga 
^  ^  and  cofts  from  \he  luYi^Vivuxit^  tk(  \Vva  ^acifh^  &€•  in  tta 
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<<  fame  manoer  and  form  as  is  dire&ed  bj  the  13  Edw.  i. 
«'  ft.  I.  c.  46.   (a)  for  hedges  and   dykes  overthrown  by  r^Viiecli.50, 
«'  perfons  in  the  night,  unlel's  the  offender,  be  oonyidcd  in       '  '* 
<'  fix  months  by  the  parifh/' 

t  Si£I.  3*     And  It  is  further  enaftcd  by  6  Geo.  i.  c.  16.  vi4e4Bam'f 
<*  That  whoever  fhall  cut,  take^  deftroy,  *  breaks 'throw  dowj),  Juftite,  399, 
^^  bark,  pluck  up,  burn,   deface,  fpoil,  or  carry  away  any 
^(  wood  fprings,  trees,  poles,  wood,  tops  oF  trees,  underwoods, 
''  coppice  woods,  thorns  or  quicklets,  without  the  confent  of 
"  the  owner,  or  perfon  chiefly  entrufted  with  the  care  and 
^  cuftody  thereof,  fhall,  on  conviction   by  two  juftices,  or     . 
**  at  fefRons,  be  liable  to  the  fame  penalties  and  puniihments  ^'!!^6^f.^^^f;^' 
^  as  are  infli£led  by  i  Geo.  i.  f.  a»  c*  48*  which  con  virion  fteoini^  or  de. 
*'  ball  be   final  ;*and  unleft  the  fame  be  bad  within  fix  Aro>ing  tr^es 
"  months,  fuch  lords  of  manors,  owners  and  proprietors  who  wX'°hcrcby ^ 
*'  (hall  be  injured  by  the  offence,  (hall  have  fuch  remedy  and  directed  to  be 
"  receive  fuch  compenfarion  from  the  parifhes  or  places  join-  'ncioied. 
**  ing  on  fuch  wood  fprings,  &c.  as  is  direcled  by  13  Edw«  u 
^  f.  I.e.  46." 

f  Si^.  4.  And  by  the  Black  t&  9  Geo.  r.  c.  22.  ^  Who- 
*  ever  ihall  cut  down,  or  otherwife  deftroy  any  trees  planted 
^  in  any  avenue,  or  growing  in  any  garden,  orchard,  or 
^  plantation,  for  ornament,  Ihelter,  or  profit ;  or  ihall  forct- 
**  Uy  refcue  any  perfon  in  lawful  cuftody  for  the  fame ;  or 
^  ihall  by  gift,  or  promife  of  money,  or  other  reward,  pro- 
**  cure  any  of  his  majefty's  fubjeAs  to  join  him  or  them  In 
**  any  fuch  unlawful  aA,  ftiall  fuffer  death  without  benefit  of 
"  clergy/^ 

f  S4J.  5.     And   it  is  alfo  enafted  by  (>  Geo.  3.  c.  36. 
**  That  whoever  (hall,  in  the  night  time,  lop,  top,  cut  down, 
**  break,  throw  down,  bark,  burn,  or  otherwife  fpoil  or  dc- 
'^  ftroy,  or  carry  away  any  oak,  beach,  alh|  elm,  fir,  chefnut, 
*'  orafp  timber  tree,  or  by  the  13  Geo,  3.  c.  33.   any  pop- 
'*  lar,  alder,  maple,  larch,  or  hornoeam,  or  other  trees  ftand- 
**  ing  for  timber,  or  likely  to  become  timber,  without  t!\e 
*'  coofent  of  the  owner — Or  (hall  in  the  night  time  pluck 
'*  "Pi  dig  up,  break,  fpoil  or  deftroy,  or  carry  away,   any 
'*  root,  fiirub,  or  plant,  of  the  value  of  five  millings,  and 
^  which  (hall  be  growing,  ftanding,  or  being  in  the  garden  ^"gf^".  *^^ 
*'  ground,  nurlery  ground,  or  other  inclofcd  ground  of  any  o.  B.'  rjse. 
**  perfon  whomfoever,  and  their  Gliders,  abetters,  or  procurers,  ^^  "^' 
^  and  the  buyers  and  receivers  of  the  fame,  (hall  be  tranf- 
*'  ported  for  fcven  years." 

t  Sea.  6.  And  it  is  further  enacled  by  6  Geo.  3.  c.  48^ 
that  whoever  fhall  wilfullv  cut  or  break  down,  bark,  burn. 

Mil  '  »  '  • 

pluck  up,  lop,   top,  crop,  or   otherwife  deface,,  damage^ 
^il  or  deftro/^  or  c^rrjr  sway  any  timber  trcc,^  via,  oit^ 

^4  '     *^  beccYi 


ai6  Of    O  F  F  E  N  C  E  S    against       BIc.  x. 

*   • 

"  beech,   chefnut,    walnut,    a(h,   elm,    cedar,  fir,  afp,  limCy 

(a)  And  by  13  «  lycamorc,  and  birc  h,  (a)  or  any  tree  likely  to  become  timber, 

ixTpiar  ai'ier?*     "  ^^  ^"X  P^^^  th'-Tcof,  or  the  lops  or  tops  tbercof,  without- the 

beach,  mapi*-,      V  cotifcut  of  the  owiier,'  or  in  any  of  his  majefty's  foreftt  -or 

and  hornbeam.    «  chafes,  without  the  confcnt  of  the  furvcyor,  his  deputy,  or 

**  perfon  Intrufted  With  the  care  of  the   fame,  on  convJAion 

"  by  one  witnefs  before  one  juttice,  fliall  forfeit  for  thelirft 

"  otfence,  not  exceeding  twenty  pounds,  together  with  the 

The  coih  and  "  cofts  and  charges  previous  to  and  attending  fuch  convidion 

charges  muft  be  cc  ^q  be  afcertained   by  the  juftice  convicling,  and  on  non- 

taincd  ani  ex-        payment  mall   be  committed  to  the  common  gaol,  for  any^ 

prtftied  in  the    "  time  not  cxceedinjT  twelve  months,  nor  lefs  than  fix,  or  un- 

wuTbl'TaU''''  "  til  the  penalty  and^  charges   (hall  be  paid.--For  the  fegoni 

Cowp.  bo.  "  offence,  any  fum   not  exceeding  thirty  pounds,  and  froin 

"  twelve  to  eighteen  months  imprifonment  as  aforefaid.     Ana 

"  if  any  perfon  fo  cdnvifted  (hall  be  guilty  of  the  like  offence 

Qnere.    Oupht  "a  third  time,  and  (hall  be  thereof  convifted  in  like  manner 

rot  ihcfe  worus  (c  he  (hall  be  tranfported  for  fcven  years." 

••  in  Ilk*  mar.r.i'yt  •  ' 

to  be  omiueU,"  for  can  Ic  be  imagined  that  the  Icgiflttore  intended  a  juftice  of  peace  (hnuld,  !•/ 
this  fummary  minner,  have  power  to  tr an fport  an  oflFender;  and  it  feems  implied  by  fubttquciit 
words  in  the  att^— •'<  that  loi  the  third  offence  he  (hould  be  tried  by  a  jur)-.** 

t  SeSln  7.  And  it  is  further  enadted  by  the  faid  ftatute» 
par.  3.  ^^  That  whoever  (hall  pluck  up,  or  cut,  fpoil,  or  de* 
**  ftroy,  or  take,  or  carry  away,  any  root,(brub,  or  plant,  out 
^^  of  the  fields,  nurferies,  gardens,  or  garden  grounds,  or 
^'  other  cultivated  lands,  of  any  perfon  whomfoever,  without 
'^  tbe  confent  of  the  owners,  on  convi<Sion  by  one  witnefSy' 
2  Hiie  724.  **  before  one  juftice,  (hall  for  the  firft  offence  forfeit  not  ex-» 
*^  ceeding  forty  (hillings,  together  with  the  charges  previous 
**  to  and  attending  fuch  convi£tion,  to  be  afcertained  by  fuch 
*'  juftice,  or  be  committed  to  hard  labour  one  month,  and 
**  whipped*  For  the  fecond  offence,  not  exceeding  five  pounds, 
^<  &c.'  and  hard  labour  for  three  months.— And  if  any  perfon 
^^  fo  before  convi£led  (hall  a  third  time  commit  the  like  offence, 
♦*  and  be  thereof  convi<Sed,  the  court  before  whom   he  (ball 

be  tried,  (hall  have  authority  to  tranfport  him  for  fevea 

years." 

t  Si6f.  8.  And  by  par.  4.  "Whoever  (hall  go  into  any 
woods,  underwoods,  or  wood  grounds  belonging  to  tbe 
king's  fubjedts,  and  (hal!  there  cut,  lop,  top,  or  fpoil,  fplit 
down,  or  damage,  or  otherwife  deftroy  any  kind  of  wood, 
or  underwood,  poles,  fticks  of  wood,  green  ftubs,  or 
young  trees,  or  carry  or  convey  away  the  fame  j  or  fliall 
have  in  their  cuftody  any  kind  of  wood,  underwood,  poles, 
fticks  of  wood,  green  ftubs,  or  young  trees,  and  (hall  iioV: 
give  a  fatisfadlory  account  how  they  came  by  the  fame,  on* 
conviction  by  one  witncfs,  before  one  juftice,  (h^l  forfeit 
for  the   firft  offence,  and  pay  immediately  on  conviJElion, 


(( 
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**  any  fum  not   exceeding  forty  {hillings,  with  cofts  and 

^*  charges  as  aferefaid.     For  the  fccond  oiFence,  not  6xceed- 

^  ing  five  pounds,  &c.  and  for  the  third  offence,  being  duly 

**  conviQed  thereof  according  to  law,  (hall  be  deemed  and  pu- 

^*  nifhed  as  an  incorrigible  rogue  :  (a)  and  whoever  (hall  ob-  faj  That  Is,  by 

«*  ftrud  the  apprehending  of  offenders  (hall  forfeit  ten  pounds,  {.J  ^^•^*'  fc 

**  or  fttffer  fix  months  hard  labour  in  the  houfe  of  corredion.''  commiurTby 

the  felTionj  to 
the  houfc  of  correAiooy  not  exceeding  two  yean,  nor  lefs  than  three  months,  to  be  kept  to  har4 
labour,  aod  whipped  as  the  joilices  fliall  order* 

t  Seff.  9.     And  it  is  further  enaAed  by  9  Geo.  3.  c.  4.i,    - 
f.  8.  •*  That  the  daufe  laft  above  recited,  fiiall  extend  to  all  ^^^jo ?  ^hich' 
^  his  majefty's  forefts  and  chaces  within  the  realm,  and  to  all  remedies  a  aif- 
<«  and  every  perfon  or  perfons  who  (hall,  without  legal  right  "«»^i  ^f  «!»«  ^ 
••  or  authority,  by  night  or  by  day,  cut  down,  deftroy,  take,  anV'^g'in  ihu 
^  carry,   or  convey  away  any  hollies,   thorns,   or  quickfets  aft. 
^  growing  or  being  upon  any  of  the  king's  forefts  or  chafes, 
*^  or  within  the  woods  or  wood-grounds  of  any  of  his  fub- 
**  jc^  or  who  ihA\  poflTefs  any  hollies,  thorns,  or  quickfets,  ^^  t.T<^*  ^ 
^  and  (hall  not  give  a  fatisfadory  account  of  the  fame,  &c.  may  feite^^ie- 
•*  The  convi«Sion  to  be  certified  to  the  general  quarter  fef-  mcnrs  of  dc- 
«  iions  and  not  be  liable  to  be  quafbed  for  want  of  form,  or  or"th!!b"oin  ufc! 
^'  removed  by  certiorari.'' 

t  &^.  10.  And  it  is  ena£led,  by  29  Geo.  2  c.  36.  f.  8. 
amended  by  31  Geo.  2.  c«  41.  *^  That  if  any  perfon  (hall 
"  unlawfully  cut,  take,  deftroy,  break,  throw  down,  bark^ 
"  pluck  up,  burn,  deface,  fpoil,  or  carry  away  any  tree, 
'*  growing  in  any  wafte,  wood,  or  pafture,  in  which  any  per- 
^  fon  or  perfons,  or  bodies  politick  or  corporate^  hath,  or 
^  have  a  right  of  common,  he  (ball  incur  the  like  penalty  as 
«  by 6  Geo.  i.e.  16." 

Sea.  II.  Alfo  it  is  ena£ted  by  the  13  Geo.  3.  c.  32. 
''  That  whoever  (hall  fteal  and  take  away,  or  malicioufly  pull 
*'  up  or  deftroy  any  turnips,  potatoes,  cabbages^  parfnips, 
^  peafe,  or  carrots  growing  or  being  in  any  garden,  lands^ 
^  or  grounds,  open  or  inclofed,  on  conviction  within  thirty 
^  days,  by  confeffion,  or  on  the  oath  of  one  witnefs,  before 
^ooejuftice,  (hall  forfeit,  not  exceeding  ten  (hillings  over 

*  and  above  the  value  of  the  goods  ftolen,  to  be  diftributed 
^  between,  or  wholly  given  to,  the  owner  and  the  poor; 
**  and  on  default  of  payment  to  be  committed  to  the  houfe  of 
^  correAion  not  exceeding  one  month,  unlcfs  fooner  paid. 
^  The  owner,  or  any  inhabitant  may  be  a  witnefs,  but  if  the 
**  convidion  lie  upon  the  oath  of  the  owner,  the  whole  penalty 
^fllall  go  to  the  poor.  And  by  31  Geo.  2.  c.  35.  f.  5. 
**  the  fame  puoifliment  is  inflidled  upon  the  flealing  of  mad- 

*  <ler  roots." 


ai8  Of    Q  F.J?  E.N  CjE  S  .  against^  fefr.    Bi;.i. 

Se&.  12f  :  Al(b  it  is  cnaAcd  by  25  Geo,  2.  c  10.  "  Thtt 
Stealing  ore  ont  <«  whocver  (hall  unlawfully  break,  or  by  force  enter  into  any 
brMn""''  "om-  "  mine,  wad-hole  of  wad,  or  black  cawke,  cominonly  called 
iBon  !aw.  upon  *<  black  lead,  or  into  any  pit,  fhaft,    adit  or  vein  of  wad, 
STofTrfere^nci  *'  ^^^^^  cawke,  or  black  lead,  with  an  intent  to  take  and 
tothc^VcehI>"d!  "  <:a"y  away  from  thence  any  wad,  black  cawke»  or  black 
4  Coram.  234.    ^(  le^d  ;  or  fhall  unlawfully  from  thence  take  and  carry  away 
*'  any  wad,  black  cawke,  or  black  lead,  aldiough  fuch  mine, 
<<  wad-hole,  pit,  (haft,  adit,  or  vein  be  not  adlually  broke, 
•  «*  or  by  force  entered  into  by  fuch  offender ;  or  (hall  aid,  abet, 

<*  aOjft,  hire,  or  command  any  perfon  or  perfons  to  commit 
<<  fuch  offences  as  aforefaid,  fuch  offenders  (hall  be  guilty  of 
*^  felony,  and  may  be  committed  to  the  county  gaol  or  houfe 
<<  of  corredtion  for  any  time  not  exceeding  a  year,  and  pub- 
<^  lickly  whipped ;  or  tranfported  for  a  term  not  exceeding 
«*  kwtn  years,  as  the  court  or  Judge  fliall  think  proper." 

▼Me  a  Geo.  2.       ^  ^'^'  '3*     ^"^  ^^ ''  enaflcd  by  4  Geo.  2.  c.  32.  "  That 

c.  30'^    "^*'  c<  whoever  mall  fteal,  rip,  cut  or  break,  with  intent  to  ikal 

p.  B.  1715.      ««  any  lead,  iron  bar,  iron   grate,   iron  ][Ni!afadoe9,  or  iron 

vidctiie  cafe  of  "  '*"  whatfToevcr,  being  fixed  to  any  dwelling  houfe,  out  boulei 

tbcKiagv.jaha  ^'  coach  houfe,  ftablc,  or  other  building  ufed  or  occupied  with 

Carragan*  tried    «<  fuch  dwelling  houfe,  or  thereunto  belonging,  or  to  any  bniW* 

fworder?^^""-    **  *"S  whatfoever,  fi)  or  fixed  in  any  gardeit,  orchard,  court 

M  yard,  fence,  or  outlet  belonging  to  any  dwelling  houfe  or 

^^  other  buildrng  ;  their  aiders,  abetters,  and  aflifters,  or  who* 

^  ever  fhall  knowingly  buy  or  receive  the  fame,  fhall  be  guilty 

^  of  felony,  and  the  court  is  empowered  to  tranfport  fuch  fi^> 

••  Ions  for  the  fpace  of  feven  years." 

(t)  Hicknan  wu  indited  for  ftealinf  lead  from  Hendnn  Church,  which  wb«  laid  to  be  the  property, 

Firft,  oftheViciirj  Secondly,  of  the  Chutch  Wardens;  Thirdly,  or  the  inhabitants  and  parifrioocrt. 
The  property  being  fixed  to  the  freehold,  (vide  ante.  ch.  ;)3.  f.  sx*)  it  was  doubted  whether  it 
could  be  the  fubje&  of  larceny;  an91f  itcouldy  whether  the  property  rcfided  u  laid  in  any  of  the 
counu  in  the  indi^fflcnt*  The  j«dge»4pt^^ of  opinion,  Firft,  that  «  a  Church**  it  included  within 
theie  general  words  of  the  aA,  "  or  my  otlier  Wilding  watfoe^er.**  Secondlyy  that  the  a6t  bsrinf 
snade  the  offence  to  confift  in  **  Jhaliig  from  any  dwelling  houfe  or  other  building,  arc.**  the  charge 
ip  the  indifimentf  that  it  w%sJlott/r§m  HendoH  Cbvrtb^  was  alone  a  ccrtitin  and  fufficientdefcription 
•f  the  offence  to  fupport  the  indidment;  that  the  refidencc  of  the  property  was  immaterial  \  and  thai 
the  con-vidlfoa  was  proper  upon  the  itrft  cuuut.    O.  B.  1785,  p.  ySa* 

t  Si£i,  14.  And  !t  is  further  ena£led  by  21  Geo;- 3.  c.  69- 
^  Whoever  fliall  rip,  cut,  break  or  remove,  with  intent  to 
^  fteal  any  copper,  brafs,  bell-metal,  uteniil  or  fixture  being 
^*  fixed  to  any  dwelling  houfe,  out  houfe,  coach  houfe,  ftable, 
^^  or  other  building  ufed  or  occupied  with  fuchdvrelling  houfe, 
^  or  thereunto  belonging,  or  to  any  other  building  vrhatfo- 
*'  ever,  or  fixed  in  any  garden,  orchard,  court  yard,  fence  or 
'*  outlet  belonging  to  any  dwelling  houfe,  or  other  buiMingi 
^*  *«or  any  iron  rails  or  fencing  fet  up,  or  fixed  in  any 
^^  fquare,  court,  or  other  place  (fuch  perfon  having.no  tid^ 
^^  or  claim  of  title  thereto  j  -,  or  whoever  fhall  be  aiding,  abet** 
^  ting,  or  affiftlng  tWcm,  01  fti^WVxkQ'vfvEi^^  ^m^  or  receive 
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^  the  fame,  althongh  the  principal  felon  has  not  been  con* 
^  vified  of  ftealing  the  (ame,  fliall  be  guilty  of  felony,  and  the 
**  court  have  power  to  tranlport  fucb  offender  for  feven  years, 
*^  or  to  order  him  or  them  to  be  detained  in  pnfon,  and 
<*  therein  lept  to  hard  labour  for  any  time  not  exceeding  three 
^  yearns  nor  lefs  dian  one  year ;  and,  within  that  time,  if  the 
^  court  fludl  think  fit,  he  (hall  be  once,  or  oftcner,  but  not 
<*  more  than  three  times,  publicly  whrpped/' 


APPENDIX    THE    SECOND. 

Or  OFFENCES  against  SHIPS  in  DISTRESS, 
AND    BY   PLUNDERERS  n  the  WRECK. 


I 


T  is  enaAed  by  12  Ana.  T.  2.  c.  i8«  ^  That  4II  magif-  Made  perpetuii 
^  trates  and  officers  ofevcrycounty«corponitioDt  and  port  by  4  Geo.  x.  c. 


»  necedary  for  the  afliftancc  and  preiervation  of  the  faid  ihip,  ^""^""^  ^'''^'* 

"  and  (hall  demand  of  the  fuperior  officers  of  any  fliip  or  vef- 

*'  (el  which  iball  happen  to  be  riding  at  anchor  near  the  place^ 

^  their  affiftance  by  their  boatSy  and  fuch  hands  as  they  can 

<'  fpare,  and  on  refufai  or  negle^  thereof,  fucb  fuperior  dSicer 

^  (lull  forfeit  one  hundred  pounds.  ^And  it  is  further  enadted, 

^  th4t  if  any  odier  perfon  than  fuch  as  (hall  be  empowered 

^  by  the  magiftrates  as  afbrefaid,  ihall  enter  or  endeavour  to 

^  enter  on  board  any  fuch  veflel  fo  in  diftrefiy  without  per- 

^  miffion  of  fome  one  fo  employed  for  the  prefervation  of  the  faid 

**  ikip,  fuch  offender  may  be  repelled  by  force  s  and  if  any  perfon 

*^  Audi  obftrud  the  prefervation,  or  deface  the  mark  of  any  goods 

•*  laved  from  the  faid  Ihip,  he  ihall  within  twenty  days  make 

^  double  fatisfsAion  to  the .  party  grieved,  at  the  difcretion  of 

^  the  two  next  juftices,  or  in  default  be  committed  to  hard 

**  labour  for  twelve  months. — And  if  any  goods  that  were 

^  flolen  or  carried  oflF  from  any  fuch  fhip  or  veflel  in  diftrefs, 

**  ihall  be  found  upon  any  perfon  ihall  not  on  demand  deliver 

**  up  the  fame  to  the  owner,  or  to  his  order,  he  ih^ll  forfeit 

*'  treble  the  value." 

^  t  SiS*  2*  And  it  is  likewife  enaAed  by  par.  5.  *^  That 
^  If  any  perfon  or  perfons  ihall  make,  or  be  affifting  in  the 
^  making  of  any  hole  in  the  bottom,  fide,  or  any  other  part 
^^  cf  any.  ihip  ot  vefiel  fo  in  diflrcfs  as  aforefaid,  or  ihall  ileal 
^  «ny  panip  belonffin^  to  my  Ihip  or  veffel  fo  in  diftrefs  as 
wbrcfMid,  orduBbc  ^ding  or  abetting  ia  the  ileallng  fuc\v 

**  pump) 


aao  Or  p  F^F  f,  ^  (RE^i    ACAiKst,  &r;     Bk.  u 

<<  pyiQp,  or  fhall  wilfully  do  any  thing  tending  to  the  imoie'- 
^*  diate  lofs  or  deftrudion  of  fuch  (hip  or  veflel,  fuch  offendci 
"  fhsJI  fuffer  death  without  clergy." 

t  Se(^.  2'     It  is  alfoenafted  by  26  Geo,  2.  c.  19.  "That 
'*  if  any  pcrfAn  or  perfons  (hall  plunder,  fteal,  take  away,  or 
**  dcftroy  iny  goods  or  merchandize,  or  other  eftccls  from  or 
"  belonging  to  any  fliip  or  veflcl  which  (hall  be  in  diftrefs,  or 
"  which  (hall  be  wrecked,  loft,  ftranded,  or  caft  on  ihore  in 
"  any  part  of  his  majcfty's  dominions,   (whether  any  living 
j'^cTi'      '*^'  "  creature  {a)  be  on  board  any  fuch  veffcl  or  not)  or  any  of 
1  Comm.  290.    **  the  furniture,  tackle,  apparel,  provifion,  or  part  of  fuch  (hip 
"  or  Ibeflel ;  or  fhall  beat  or  wound  with  intent  to  kill  or  de- 
"  (Iroy,  or  (hall  otherwife  wilfully  obftruft  the  efcapc  of  any 
"  pcrfon  endeavouring  to  fave  his  or  her  life  from  fuch  (hip  or 
•*  vcflTel,  or  the  wreck  thereof;  or  if  any  perfon  or  pcrfont 
"  (hall    put  out  any  falfe  light  or  lights,  with   intention  to 
^'  bring  any  (hip  or  veflcl   into  danger,  fuch  offender  (haQ 
"  fufFcr  death  without  clergy. — Provided,  that  when  goods  or 
<^  efFe£te  of  fmall  value  (hall  be  ftranded,  lofl^,  or  caft  on  (hore, 
**  and  (hall  be  ftolen  without  circumftances  of  cruelty,  out- 
*'  rage,  or  violence,  the  offender  may  be  indidcd  and  punifli- 
*<  ed  as  for  petit  larceny.     The  profecutions  to  be  carried  on 
•*  at  the  cxpcnce  of  the  county,  by  the  clerk  of  the  peace, 
<*  on  pain  of  forfeiting   lool.  for  refufmg  or  neglcdling  the 
c«  fame." 

t  Se^*  4-  And  it  is  further  enabled  by  the  faid  ftatutc, 
par.  II,  ^^  That  if  any  (heriiF,  juftice,  mayor,  magiftrate, 
"  coroner,  and  lord  of  a  manor,  commiifioners  of  the  land-tax, 
*'  cunftablc,  &c«  or  other  perfon  lawfully  authorifed,  (hall  be 
^^  a(raulted,  beaten,  and  wounded  for,  or  on  account  of  the 
'^  exercife  of  his  or  their  duty,  in  or  concerning  the  falvage 
*^  or  prefcrvation  of  any  (hip  or  veflel  indiftre(s;  orofanv 
^^  (hip  or  veflel,  goods  or  efre<Sls,  ftranded,  wrecked,  or  cttt 
'*  on  (hore,  or  lying  under  water  in  any  of  his  majefty's 
<^  dominions,  the  oftcnder  on  convi^on  at  the  goal  deliverfy 
^(  or  at  the  general  or  quarter  fcflions,  (hall  be  tranfported  fi^r 
"  feven  years." 

^  Se£f.  5.  And  it  is  further  enaSed,  par,  8,  **  That  if  the 
*'  faft  be  committed  in  Wales,  then  the  profccution  (hall 
**  and  may  be  carried  on  in  the  next  adjoining  Eoglifll 
**  county." 

At  Silop  fummer  affues,  1774,  Parry  anJ  Roberts  were  conviftcd  upon  this  (latute,  foranofitive 
rr^mmittcd  in  Angltfca.     If  was  mored,  in  arreft  of  judgment,  upon  the  lift  mcBtioned-davfti  dwt. 
tiie  trial  was  erroneous,  becaui'e  Cheftiire,  and  not  Salop,   vi'as  tho  next  adjoining  EagUft  coiyitf  is*' 
Anglefea.     To  give  the  prifoners  the  benefit  of  the  objection,  the  fa£l  wa<  taken  Co  be  To  ;  ud  t^  > 
fcntencc  was  refpiied.     But  aU  the  judges  were  of  opinion  that  the  convifVibn ' w^  proper{  hi  . 
Cheller,  properly  fpcalcing,  is  not  an  Englirh  county;  and  the  words  of  tli6  ftatvic,- being  merdy 
a  defcription  of  the  law  as  it  elided  at  the  tim?.  xnult  be  conftrued  according  to  tkcs6  Hc^.  8.c  i> 
f»  C,  which  gives  jurifdiflion  to  the  JuIVkc^  oi  ^^oV  4t\\Nt:^,  ^^  v^vVi^,  cwatics  ^f  EmiUni  wxrVf^ 
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j^ir.lni  t»tht  lord^i'P  <*  plK^*  in  Wales  wbtrj  thf-otfTmcc  is  e^aimic|c^7'  f%\%  nr«c  tUr«6  Gen.  s. 
c.  19.  f.  S.  Joes  n>ic  £0  oa  lu  Uy  iu  the  w'nidi  of  the  z6  Hrn.  8.  '*  vriicq|ktl-c  Jcin^'twrit  rttoneth.** 
But  the  cafe  of  the  Kinj  v.  'Ath.»«;  frenrrlferf  in  Srh  M(  <!ern,  fli^ws  it  h:(rt>ccn  :l.c  conlUni  practice 
ever  dazt  to  conflict  Salop  as  tht  a^xt'ijjblifing  Lnglib  countv.     M;^« 


APPENDIX    THE    THIRD. 

Of  offences   in  TAKING,  KILLING,  or 
DESTROYING    FISH. 


t  TT  is  enafted  by  sEliz.  c  ai.  f.  2.  *'  Tliat  whoever  fliall  For  the  ofiracc 

'  X  "  break,  tu*   ic.vn,  cut  out,  or  iltfftroy  any  head  or  dam  «*'  trefi{.ini:\g  .5 

«  of  any  ponds,  po;:^.  mo-'S.    ft.irrr.cs,  ficws,  or  fcveral  pits  r";VpX'7^k^ 

"  wherein  filh" arc  cr  {'.Kill  ta.  pn.  t-  be  put  in  or  ftt»rrd  with-  hh  thncin,  Vioc 

"  al  by  the  owi.«rb  or  ;.•...:!.. ilo.s  l.u  rcot ;  or  do  or  llviil  wrong-  3  ^^J"'-  '■  *^-  ^^ 

"fully   fifti  in   any   or  k.v:   ii*iJ    lUural  ponils,  pooi*;,  motes,  Tlii -i  Hrn.  "S^ 

"  ftcws  or  p«t5,  to  tlic  .    .e;it  to  u«ffti(»y,  kill,  take,  or  lical  c.  2.  whcr-  this 

**  away  anv  of  the  larne  n.'h,  a.ialnlt  the  will  of  the  owners,  j^j-'j- «^--sni-^-« 
**  flull  funer  three  months  rv.p'.ifonmcnt,  find  fecurity  for  his 
^  good  behaviour  for  fcvcn  >   1:  s  ^'•''1^  make  compcnfation  to 
^  the  party  grieved." 

tS^^7.  2.     And  it  is  air.)  rr..J.  .1  ...y.*.  ;inJ  5  Will.  %.  c. 
2J.  f.  5.  *'  That  n^>  perfo.),  cxc^  ;■;  \  \-   •.     .v.  r  or  occuj)icr  of  a 
*^  fiihery,    fhali   have  01   Lcl^)   «uy    r.(>  aogie,   ler^p,  pichc, 
*'  or  other    engine   for   the   iHiiii^^'^    kh  iui      ot')cr   t:i»a    the 
"  makers    and    fellers    thcrt-in     I'-r     tr.  mi     l<'.'U::r    convciii- 
*'  cncy  in  the  falc  of  the  fainc,  aiA  cL- ;  :i  . :    '.sc  ojiucr  .i-.jd 
"occupier   of  any  river  or  tiiii:'.y  :^i  ■.  .,  i  r      iKing  ; — and 
"the  owner   of  any  river   or  lilii/i  %,  c     .  ..^  ,.. : .  ir.ice,  oijiy 
"  fcize,  detain,  and   keep  to  bis  ^'    .1    •  ;:,     >    ..  .1  i.ci>,  «..r 
"  other  engines   which   he   liiall  «i  .-  ■        '<,    01  in  ilic 

"  cuftody  of  any  pcrfon  whailoevcu  !  .  :i    ..:.    ":.er   ur 

"  iilhery  whatfoever,  witj^iout  the  c  -Ml  u  .  ■  ^;  • .  .  1  vr  oc- 
^*  cupier: — and  any  pcrfon  beinc^  ij-j--.-;.  .;  .  *.  a-  r*  inilcr 
"  the  hand  aiid  feai  of  a  juilicc  lo.  .    :;        ;•.    •  '     '..    :.^y 

"  fcarch  in  the  day  time,  ilu*  h^»u^L^   ^         : ..  ■     c  .   tj 

"  keep  the  fame,  who  ih.ill  L',j  f'uip-:  '.  ..•-•, 

"  and  the  fame  and  every  or  any  '       '.    •.  i     ■    .    ,      :  .J 

*'  keep  to  his  or  their  own  ulr,  or  s 

"  or  deftrov,  as  thing'*  by  tl.is  ul!  / 

"  perfons  of  their  dej.:roc.  —  l>!Jt   i  ^  '. 

**  crtncn,  &c.  authonk-J  to  fuli  ir.   •  . 

•'  with  lawful  neis  Sec." 


t  Si^,  J.     And  it   is   aiu>  cn-^ 
2S'  f.  7.  «  That  whoever  ibjJJ 
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^^^ '"^"^L^*  M'  wtwdoBwrj  or  aajr  ui^  hair  noofe*  trni  or  fyeUf 
X^SSl**  «•  fl^  ^y^'^y  ««".  P^  «».  fifli-hopb,  orothero.. 
it  the  fteaiing  of  ^^  gines^.  Of  thall  ukt  any  Ala  by  my  meaiii  or  device  whzu 
^^i  ^^^]pi  *^  ^'  (bcver,  in  iny  twtr^  Atw,  poiHl»  mote,  or  other  ieveral  w»- 
I^cTfent  of  th^ ''  ^»  oi^  i^iven,  or  iluU  be  aiding  or  affifting  thereiintD,  with- 
owner.  And  the  <^  out  the  confent  of  che  owncr»  on  conviftion  by  confeffioHi 
"mn^^^mA^"^  '^  ^^  ^^  ^^^  ^  ^'^  witaefr  within  a  month,  before  one  juf- 
fteiimg  Tt^muft  ^^  ^ice,  (hall  render  compenfacion,  not  eaKeeding  treble  damages, 
therefore  appear  «<  and  ovef  and  above,  pay  down  immediately  any  fum  not  ex- 
kiUed*  wefc^ot "  ^«eding  ten  fliillings,  to  the  ufe  of  the  poor,  and  cm  default 
fiih  of  the  party*!  *^  by  diftrefs,  fhall  be  imprifoned,  not  exceeding  one  montby 
M""**?""*''"**  "  ^"  *^  ^^^^  °^  correflion,  unlefs  the  ofitnder  fhall  enter 
wfkiiieYiiThu  "  *"'°  *  ^^^^  ^^  **  P**^  injured,  with  one  furcty  not  ex- 
cwn  ponds.  2  ^^  cccding  ten  pounds,  never  to  offend  in  like  manner.— Juf« 
Burr.  682.  «  ^i^es  may  fcize  the  nets,  &c.  but  the  party  may  appeal  to 
*^  the  quarter  feiEons,  which  fhall  be  final,  unlefi^  title  to  any 
^^  land,  royalty,  or  fifliery  is  concerned  therein/* 

t  Se£in  4*  And  it  is  alfo  further  enaAed  by  the  Black  aAi 
9  Geo.  I.  c.  22*  ^*  That  whoever  being  armed  with  fwordsy 
**  fire  arms,  op  other  offenfive  weapons,  and  having  his  or 
^^  their  faces  blacked,  or  being  otherwife  diiguifed,  ftall  on- 
*'  lawfully  fteal  or  take  away  any  fifh  out  of  any  river  or  pond, 
^'  or  (hall  forcibly  refcue  any  per  fon  in  lawful  cuftody  for  the  fame, 
^'  or  fhall  by  gift  or  promife  of  money  or  othefr  reward,  pro- 
^*  cure  any  of  the  king's  fubjeds  to  join  him  or  them  in  anjt 
^  fuch  unlawful  ad,  fhall  fuffer  death  without  clergy.** 

t  Se£i.  5.  Alfo  it  is  farther  enaded  by  5  Geo.  3.  c.  14. 
**  That  whoever  fhall  enter  into  any  park  or  paddock  fenced 
^'  in  and  inclofed,  or  into  any  garden,  orchard,  or  yard,  ad- 
*<  joining  or  belonging  to  any  dwelling  houfe,  in  or  through 
^*  which  park  or  paddock,  garden,  orchard,  or  yard^  any 
**  river,  or  flream  of  water  fhall  run  or  be^  or  wherem  flnll 
*'  be  any  river,  ftream,  pond,  pool,  moat,'  flew,  or  other 
<^  water,  and  by  any  w^ys,  means,  or  device  whatfoever, 
^<  fhall  fleal,  take,  kill,  or  deflroy  any  fifh  bred,  kept,  orpre- 
^  fervcd  therein,  without  the  confent  of  the  owner  tberecrf*; 
*'  or  fhall  be  aiding  or  alTtftingin  committing  the  faid offence^ 
^'  or  fhall  receive  or  buy  any  fuch  fifh  knowingly,  upon  con- 
^<  vi£Hon  by  indidment  within  fix  months,  before  tbe  jufHces 
<*  of  gaol  delivery  where  fuch  place  fhall  be,  fhall  be  tranf- 
*<  ported  for  feven  years.  And  any  ofiender  making  a  dif* 
<*  covery  of,  and  convif^ing  his  accomplices,  is  intitled  to  a 
**  pardon." 

t  Se£i.  6.  And  it  is  further  enabled  by  the  faid  flatute, 
par.  3,  '<  That  whoever  fhall  take,  kill,  or  deflroy,  or  at* 
^^  tempt  to  take,  kill  or  deflroy,  any  fifh  in  any  river  or 
<*  flream,  pond,  pool,  or  other  water  (not  being  in  any  park 
*^  or  paddock,  or  in  any  garden,  orchard,  or  yard^  ^adjoining 
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^  er  heloi^iiig  ur  njr  dwelling  honfe,  but  fliall  be  In  any 
^  ether  tndofed  gromui  which  (hall  be  private  property)  oa 
^  conviAion  by  one  witneb^  fluH  forfeit  five  pounds  to  the 
^  dwner  for  every  oflence,  or  be  committed  to  the  houfe  of 
^  ooHneflion  not  exceeding  fix  months.  Any  one  juftice  of 
*^  the  piece,  upon  comphint  on  oath,  may  iUue  his  warrant 
^  to  bring  the  ofiender  before  hin^  and  the  owner  may,  at 
**  any  time  within  fix  months,  recover  the  penalty  by  adion 
^  at  lmw,&c«  But  by  par.  5.  nothing  in  this  a£t  mall  extend 
**  to  any  perfoa  who  fhall  have  a  juft  right  or  claim  to  take, 
I*  kill,  or  carry  away  any  iiich  fifh  as  afbrefaid. 

In  a  eoovi^bn  on  tht  above  claafe^  the  c^nut  decUred  that  it  ought  to  appeir  thit  the  juftice  hat 
iarifiiidion^  that  rhe  conpUint  waa  made  by  the  owner  j  and  that  the  fafi  wjs  committed  wicheat 
hit  content.  That  it  muft  alfe  fvfficfently  appcari  upon  oath,  that  the  river,  iec.  wai  prirate  pro- 
pBty,  and  u4o  wm  the  oimer  of  it  |  that  the  provifo  In  the  fifth  fcftion  meana  to  except  fuch  per- 
font  aa  Jumifpedal  richt  to  /idi  in  the  fiHierjr  of  another,  and  that  if  the  owner  it  tnc  complMner, 
it  would  be  evidence  of  hit  difleat.    4  Burr.  asSa. 


APPENDIX    THE    FOURTHe 


Or   OFFENCES    bt    INCENDIARIES. 


THE   CaxMB   of  malicioufly  burning  the  houfe  which 
another  is  in   the    pofleffion  of,    hath  been    already 
confidered  under  the  title  Arson  (a)i  I  ihall  therefore,  in  («}  Aotc,pa^ 
this  chapter,  recite  what    other  ofiences,    by  Malicious 
Ikcendxaribs,  are  created  felonies  by  ftatute* 

t&^.  !•  And  firft,  to  reprefs  the  daring  outrages  that 
fannerly  prevailed  upon  the  Northern  borders  of  the  kingdom, 
itil,  amongft  other  offences  ena Aed  by  43  Eiiz.  c.  13.  f.i. 
^  That  whoever  ihall  willfully  and  of  malice,  burn  or  caufe  to 
^  be  burned,  or  aid,  procure,  or  confent  to  the  burning  of 

*  injbarn  or  ftack  of  corn,    or  grain  within  Cumbiriand^ 
^  IftrtbumierUmdy    Weftmorland^  or  Durham^  ihall,  on  con- 

*  vifiion  at  the  affixes,  or  general  feffion  of  the  peace,  fuffer 
**  the  pains  of  death  without  benefit  of  clergy." 

t  Sen.  %.  But  thefe  wicked  courfes  growing  into  frequent, 
tndfiecret  praAice  in  feveral  parts  of  the  kingdom,  it  is  enacted 
by  aa  &  23  Car.  %.  c  7.  ^^  That  if  any  perfon  or  perfons  fhali 
"  IS  the  mgia  time^  malicioufly,  unlawfully  and  willingly  burn, 
*'  or  cauie  to  be  burnt  or  deftroyed,  any  ricks  or  ilacks  of 
^  Cora,  hay,  or  grain;  barns,  or  other  houfes  or  buildings, 
**  It  kilns,  the  offenders  ihall  fufFer  as  in  cafn  offehny.'* 

P8  +  Sea.  3. 
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t  Bi£i»  3.  But  this  ftatute  having  made  the  crimes  tfiereiil 
wfc'^rcoke     "*^"^'^"^^'  on'y  ^ing'c  felonies,  and  fome  doubt  {a)  remain^ 
»9,%idi/i^i»L    *"g  whether  the  crime  of  Arfon  was  not  intitlcd  to  the  benefit 
ftr  Gouidj.  in  of  clergy,  it  was  thought  expedient  to  extend  {b)  the  provifions 
I'^Vrecm^i^^"  of  the  22  &  23  Car.  2.  c.  7.  and  it  is  accordingly  enaacd. 
4Comm.  223.    By  9  Geo.  i.  c.  22.  made  perpetual  by  31  Geo.  2.  c.  42. 
(A)Vidc2BUck.  **  That  if  any  perfon  or  perfons  (h^U  fet  fire  to  any  (1)  houfe^ 
m  A  prifon,     "  ^^^%  or  out-houfe,  or  to  any  hovel,  cock,  mow,  or  ftadt 
thecncrjince'to  ^  of  Com,  ftraw,  hay,  or  wood;  or  (hall  forcibly  refcue  anjr^ 
which  is  u  berfon  being  in  lawful  cuftody  for  the  fame;  or  (hall  h^ 

ing  houfc,  is  g"^>  promile  of  money,  or  other  reward  procure  anocbe» 

fully  wici>iiichis  ^'  to  join  him  or  them  in  any  fuch  unlawful  ad,  every  perlbr^ 
D^nnll?n/*      "  ^^  offending  fhall  fuffer  death  without  clergy."— The  perfon 
Bitck.  bSz.       injured     by    this   ofience  may  fue  the  hundred  (2)  to   tb^ 
amount  of  two  hundred  pounds,  and  a  reward  of  fifty  pounds 
ftStr.  1247.       is  offered  for  apprehending,  &c«  the  offender. 

(2)  The  words  wilfully  ind  miliciouny,  in  not  inferted  in  the  above  danfe  of  the  Black  a^;  aid 
It  h«'.h  thcrctuic  bfcn  aitju-igeJ,  that  they  nerd  not  be  did  in  a  declaration  ag^inft  the  hundred^ 
for  a  Jcclarjtion  ma)  folJow  the  iJjtute,  Iwwever  imperfcclly  expreiTed.  But  the  court  thought  ir 
^n  babl»:  =hjr  an  imiidment,  tor  the  t'clcny  itfclf,  mutt  charge  the  olFtncc  to  hivc  been  done  wilfull; 
ana  inaliuouflv,  for  otljciwiic  it  is  no  Cfiiiic.  Black.  143. 
•  . 

f  Seii.  4.  And  to  encourage  and  proted  plantations 
Burning  woodt.  of  woods,  It  is  ena£led  by  i  Geo.  i.  ft.  2.  c*  48.  f.  4* 
*^  I'hat  whofocver  fhalh  malicioufly  fet  on  fire,  or  burn,  or 
«  caufe  to  be  burned,  any  wood,  underwood,  or  toppice,  or 
**  any  part  thereof,  (hall  fuffer  and  be  liable  to  all  the  penal* 
*'  ties  and  forfeitures  as  felons  by  the  law  now  are." 

t  Sf^.  5.  It  is  alfo  enacted  by  10  Geo.  2.  c.  32.  f.  6. 
Firing  coal-  cc  That  whocvcr  during  the  continuance  of  the  before-nien<> 
"**""'  '*  tioned  aft  of  9  Geo.  i.  Oiall  wilfully  and  malicioufly  fet  on* 

*^  fire,  or  caufe  to  be  fet  on  fire,  any  mine,  pit,  or  delph  of 
^^  coal,  or  cannel  coal,  (ball  fuffer  death  without  clergy." 

+  Sei^,  6.  It  is  enafted  by  9  Geo.  3.  c.  29.  f-  2.  **  That 
**  whoever  fhall  wilfully  or  malicioufly  burn,  or  fet  fire  to  any 
Burning  mills.  «,  wind-faw-mill,  or  other  wind-mill,  or  any  water-mill,  or 
<<  other  mill,  fhall  fufier  death  without  benefit  of  clergy.^ 
<^  Provided  the  profccution  be  commenced  within  eighteen 
**  months  after  the  offence  committed." 

Foil  the  offence  of  throwing  fquibbs  and  fiic-works,  vide  lo  He  ii  Will.  5.  c.  7.  For  burning 
garmcMt«J  with  aqua  fortis,  &c.  vide  6  Geo.  i.  c.  23.  App.  9.  Fo«  burning  piivate  ihips  byofiicen 
and  iiiiriiiers  viiech.  4S.  lct\*  ic.  For  burning  the  pibiic  property,  as  fliiptof  war^  magasinei, 
ftores.  Sec  videcb.  11.  f<  1S»  I4",  ^or  burning  hoafes  by  the  neghgencc  oj^  fervants,  vide  ancr, 
c.  53.  For  the  offence  of  threatniDg  to  bum  boufe<>,  barns,  &c,  vide  27  Geo.  2.  c.  15.  Fot 
burning  and  deflroying  engines  to  draw  water  cut  of  mines,  9  Geo.  3.  c.  29.  f,  3,  Fom  bumiof - 
wains,  or  cartN  loaded,  vide  37  Hen.  S.  c.  6.  f.  4/  For  burning  the  covert  for  the  red  and  btack 
g:(me,  4  '/  5  Will,  and  Ma>y,  c.  23-  ft  ii«  For'  burning  the  covert  for  prclcrving  deer,  vtde 
18  Geo.  2.  c.  I9«  f-  3- 
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♦  T  T  h  enaA'd  by  the  Black  t&^  9  Geo.  1.  c.  li.  "  That  if  vmc  a-  '.r* 

I    *'  any  perfon  or  perfoiiiJhalL  wilfuiiyr  and  maliciouflv  ( i )  "^'■»  *.  ^''  •'•» 
■*  Oioot  at  (a)  any  pcHon  m  any  dwelling  houfc,  or  other  ingLtLoiJOn- 
**  place;  or  fliall  forcibly  refcue  any  perfon  in  lawful  cuftody  fljw» 
**  for  the  U\d  oflfence;  or  ihall  by  gift,  or  promifc  of  money,  for  cSr  form  <.f 
^  or  other  reward,  procure  any  other  to  join  with  him   or  »'i  inokMiirnt 
«  them  in  fuch  unlawful  aft,  fuch  oft'cnders  fhall  be  adjudged  ^P^^^^*  ^'J;^ 
**  guilty  of  felony,  (2)  and  fufFcr  death  without  the  bciKfu  of  ly^ 
**  clergy." 

(i)I^hasairobsefiAii<///4rfr,  by  authority,  thit  thcw(»rd«»nniici'>ufly'*conrtirtite5thf  ?ff-niiil  p^.rt 
•iftiieolicnce,  andlhatnoaC)  olihooiin|i  will  jmuvnt  to  felony  by  :hi->  H^tuif)  u)ilrlb>  ir  ac.-:ti  I  'J  ?n- 
ficdi  (uch  hoihicidc  would  I»ve  been  murder.  It  follows,  tit'ivfoie,  th.:t  iu-i:hrr  an  aixi'!.!)?:! 
ftA.itiag,  which  is  neither  willul  or  malicious ^  nor  »  fli««min^  in  llic  int(nip;iani:r  of'  p4rii>;:f 
ttp^  inch  a  provocation,  as  wnulJ,  in  law,  rrduce  the  cirime  olF  hcnikidc  to  mJtif'ojghU'r,  in 
vli'iih  ao  matice  can  ciiA;  «re  with«n  iliC  meaiiin^  of  thiv  lUiuitri     U»  I).   17S6,  p.  7^$. 

[i]  There  nuft  b«  ■  ibo'^t'ng  ar  the  (Krfjn  to  coa:litute  this  feinny,  0«  H.  1781^  No.  A6t*  AaJ 
*ii; (hooting  muft  be  with  a  gun,  or  o:iii.r  ialtiumcnt,  loadvd  with  a  isjJeu  bullet,  Jc<« 

[:)  It  h»  aJfo  be^o  dergrinincJ,  iha^  this  ftatute  cr?atei  a  nCw  felony,  trhich  conreqtientiy 
|^n<^i  all  (he  quaiitirs  inciJeniai  to  4  ffl.i/ry  at  coni.iioo  law.  Tiicrer'orfc,*  if  fever j1  peiii>;.i 
•flxii;e  in  thr  1  iirf'uitofrhe  fr^me  un!aw>ul  oefi^n,  and  only  0  ic  o:*  iherii  n)o«it,  thry  are  all  equjlly 
iav«I«rj  in  h'sgi;:!;;  hr  tixn  a^  ,it  one  lirinj  confidere'l  as  the  aft  ul"  a!i,  who-'vrr  i^  present 
«i4i-<|  iij  ifti*)inr«  are  a.l}u.ii(cd  pri.ncip'ai^  in  irxt  fecond  (l'.>rree.  T!it  (Jf^l  herf\cr'a  *c4l-.'.— -At 
*^<c  Uot  AlTiecs  tor  Surf}',  yySq,  Giblun,  Mutton,  and  Vwi^^^s  wf:c  nicd  u,>on  rw,>  indi^lmenrsi 
^'^^  Mr.  Baron  Pcrryn.  The  one  for  bur^Urv)  the  other  uji.in  this  il;;:utp,  and  ihoy  were  faund 
r*"f).  Garruw  moved  in  arrrit  of  juu^Trcnt,  and  the  fcntc.ice  was  rripitcd.  Bu:  tUe  priJ«.ner$ 
^■'»i*igbeen  cbnvittcJ  nf  iht  bur^Ur\,  :hj  juJges  never  gi\e  jny  opinions  in  1  calj  (uLic^^uc.t  to 
^'■■•'i  boi!ri.-v:ry  u.'icre  '»ne  only,  iin)fg  i  njiritirr,  iiXJ  jj'c*!,  ?.-ni  the  cv!J;rn.^  Ic::  it  m  oouhi  whitJi 
"*Jii  Mr.  JultJLe  Aihh-atft  Jir.fitej  ?;.;  jury  to  Ci^nfider,  Firft,  Wheth^^r  the  Uk  9f  ihoytin^- W 
«olhfr  hid  bcsn  coftimitt.J  j  S'lconiiy,  V/liccher  the  prifonris  were  prcirnt  ai^in^  anj  afliihniji 
u4  40  areferrncef  tJie  judges  were  or  op'm'.on,  upon  tho  authority  ol  llie  C\mI  ncjver's  cyfe,  whicA 
^/  tcogoiced  as  ^nod  law,  ihsz  the  ducclioa  was  proper,  jind  the  cunvi Aion  right.     M.S. 

t&A  2.   'It  is  alfo  enaftcd  by  the  faid  ftatute*  par,  14.  (4)  jt  was  deter. 
^  That  every  offence  that  ihall  be  done  or  committed 'con-  mn.ed  by  the 
*'  trvy  to  this  ad,  (hajl  and  may  be  enquired  of,  examined,  J^-*c-^*!  J"^*^* 

tt  ,  .   <         .    ,  '.        /.  ■    ■',  ^         •   i_-      t?       1        I     .       c.Uo  ol  ihr  King 

uicd  and  determined  in  any  (4;  county  within  Jb.ngianU,  in  v.  Rich  M.rii!| 
iuch  manner  and  form  as  if  the  fact  had  been  therein  commit-   n  ^^o,  r  i>c 
'*  ted.    But  no  attainder  upon  this  act  fiiall  work  corruption  v"*.^':  ,  .^^ 
<H  blood)  (5;  lofs  of  dower,  or  forfeiture.  cUuiV  gives  to  % 

pji-jji:€  proficu. 
'«jSe  v^f\&a  of  proeseJiAg  tn  ifly  count)  \  and  tint  there  is  no  recrfily  for  •  iy'i.A  cof^ 
^^'ib  M.5.-«r^e}  An  eft  ate  came  to  a  convict  on  th'.s  ac^,  and,  :.s  11  uves  corruption  of  bl  >-id,  Se^ 
Stjiior  was  prr3nltt«4  if  ftrrt   him  with  a  luticx;^  in  y^dcs  ig  y^:ain  u  ^udfiBciA tm  U;i  4|te 

^'oi..  j;  Q.  Ml* 


aa6  Ot  titjt  OFFENCES  or  SHOOTING,  fcTr.    «k.t. 

t  ^^^'  3  It  is  alfo  cnadlcd  by  the  faid  ftatutc  9  Gcoi  1. 
Threawning       c.  22.  "  That  if  any  perfon  or  pcrfons  fhall  knowingly  fenJ 

*'  any  letter,  without  any  name  fubfcribcd  thereto ;  or  figned 
For  the  form  of  <*  y^jj^  ^  fictitious  name,  demanding  money,  vehifon,  of 
f.?r  this^^off-'iKc,  "  ^>thcr  valuable  thine;  or  (hall  forcibly  rcfcuc  any  perfon 
v'.ic  Cro.  Ci..  "  being  lawfully  in  culiody  of  any  officer  or  other  perfon  fof 
Com.  X53.  «t  jhe  offences  aforcfaid;  or  fhall  by  gift,  or  promife  of  money 

**  or  other  reward,  procure  another  to  join  him  or  them  in 

•*  any  fuch  unlawful  act,  fuch  offender  (hall  fuffer  death  with- 

*•  out  benefit  of  clergy." 

t  Sc/^.  4.  And  it  is  enaflcd  by  17  Geo.  a.  c  15,  ••  Tbat 
iBurn.  193*  ««  if  any  |>erfon  or  perfons  (ball  knowingly  (6)  feo4  any  letter 
■/aio.'^  ^'  **  without  any  name  fubfcribcd  thereto,  or  figned  with  ai^Si- 
I  Hale,  567.  **  tious  name  or  names,  letter  or  letters,  threatening  .to  kiji 
**  or  murder  any  of  his  majcfiy's  fubje<^9,  or  to  bura  their 
dr'  l^  '^^'4  ^T"  *'  houfes,  outhoufcs,  bams,  lUcks  of  corn  or  grain,  hay  or 
/oof  u'i"ihc  plu  "  ftraw,  though  no  money  or  venifon,  or  other  valuable  thing 
foners  merely  <«  (ball  bc  demanded,  in  or  by  fuch  letter  or  letters,  opibU 
?-*o7thf/kind*  "  forcibly  refcue  any  perfon  in  lawful  cuftody  for  the  faqje, 
toanochrr,.vitiil  *^  fuch  offender  fhall  fuffer  death  without  benefit  of  clergy.*' 

out  any  intima- 

tionofwlut  wiscontiincd  in  it,  for  the  porpofpof  its  being  conrcyrd  to  ♦be  profecwtor,  Iffoffic'wt 
evidence  of  hU  fending  it,  kncw'trg  tbc  conttrts, — And  chat  the  ntlVncc  mjy  be  tried  h)  •  jorv  <J 
the  county  in  which  the  letter  Wis  delivered  to  the  profecutor,  although  the  original  dclnren, 
fcr  the  purpofe  of  conveying  it  to  him,  was  in  a  different  county.  But  it  fecms,  that  the  threat 
contained  in  it,  AtoaUi  be  conceived  in  exprcf'i  and  unequivocal  terms,  and  not  drawn  from  it  by 
inlercMce  or  implication.  Kcx  v.  Girdwoovl,  O.  B.  Fcbiuary  l>fljon«>,  1776,  upon  the  unaniinou» 
opinion  of  all  the  judges.   M.S.     For  the  threat  is  the  git  of  the  oA'cnce*     O.  B.  Dec.  17S4. 

t  Se£f.  5.  And  it  is  further  cnafled  by  30  Geo.  2.  c.  24. 
No  re;f,orari      cc  yh^,.  ^H  perfons  who  lliall   knowingly  fend  or  deliver  any 

Will    lie  upon      -,    ,  *^   .  .  .  ,  •  1  ^  -^  I-  u 

this  net  to  re-  letter  or  writing,  with  or  wiihout  a  name  or  names  lub- 
m  ve.3n  india-  "  fcribed  thereto,  or  figned  with  a  fidtitious  name  or  names, 
ulfticrs'orMw!  "  ^^"^''  ^^  letters,  threatening  to  atcufe  any  perfon  of  any 
dicfcY.  Cow-  ^^  crime  punifliable  by  the  law  with  death,  traiifportation,  of 
»^'-4'  **  pillory,  or  any  other  infamous  punifliment,  with  a  view  or 

For  the  off  *^  intcnt  to  cxtort  or  gain  money,  goods,  wares,  or  rocr- 
n  fending  a  *'  chandizes,  from  the  perfon  or  pcrfons  fo  threatened  to  b« 
thrcatning  letter  "  accufed,  (hall  on  convidtion  be  put  in  the  pillory,  publicly 
l^mbi^^&'cT&!.  "  whipped,  or  fined  and  imprifoned,  or  tranfported,  notcx- 
vMc,  Infra. *ap-  "  ceeding  the  fpacc  of  fevcn  years,  in  the  difcrcuon  of  d« 

pciidix  10.  f.  8.     <4   court," 


A?  PEN' 


^b*  5t. 


227 


APPENDIX    THE    SIXTH. 


Of  offences    by    SMUGGLERS. 


I-QMUGGLING  confifts  in  bringing  on  (hore,   or  in 

kj  carrying  from  the  (hore>  goods,  wares,  or  merchandirf^  ^n^^^l^V' 
t)r  which  the  duty  has  not  been  paid,  or  of  goods  of  which  543!  '  *  ^^*^' 
:hc  iaiportatioii  or  exportation  is  prohibited*     This  ofKcnce  is  1  Comm.  ^17* 
produi^ive  of  various  mifcbicfs  to  fociety%     The  public  reve>-  «  M^*d  ^  ^^* 
nue  is  thereby  leflTened  j  the  fair  trader  is  injured  ;  and   the        ^  *  ^* 
nation  impoveriflied  ;  rival  and  perhaps  hoflile  ftates  are  there- 
by enriched  ^  and  the   perfons  guilty  thereof,  being  hardened 
by  a  courfe  of  difobedience  to  and  defiance  of  hw,  behave  fo 
abandoned    and  daring   as   not  to  hcfitate   at   being   guilty 
tof  the  greateil  offences.      It    is   therefore   reftrained  by    a 
great  variety  of  ftatutes  (^z)  which  inflici  pecuniary  penalties,  ^"^.^^  ^*''*  ** 
tnd  fei^ure  of  the  goods  for  clandeftine  Axmggling  y  and  aHix  6  ceo.  i.  au 
the  guilt  of  felony,  with  tranfportation  for  feven  years,  upon  9Gcjw2.c  35. 
mere  open  daring  and  avowed  pradtices*   But  the  following fta-   '?*.** ^*'  ** 
tute  is,  for  this  purpofe,  in/tar  omnium.  8  Geo»  z.c.  iS, 

\StSl,   I.     And  it  is  accordingly  enaSed,   by  19  Geo.  2. 

c.  34.  **  That   if  any  perfons,    to  the   nuniber  of  three   or  A  prlfoner  o  m* 

**  more,  armed  with  fire-arms  or  other  oflenfive  weapons,  (i)  mittcd upon  tiiii 

"  fball  be  aflfcmbled  {2)  in  order  to  be  aiding  and  aflifting  in  the  fn'VunningS 

•*  illegal  exportation  of  wool  or  other  goods  prohibited  to  be  isnotwUhintha 

**  exported,  or  the  carrying  of  wool  or  other  fuch  goods  in  »8  ^«0' a- c.ii, 

^  order  to  fuch  exportation,  or  in  the  running,  landing,  or  ^  ^       ^ 

*•  carrying  away  prohibited  or  uncuflomcd  goods  or  goods  No.  759. 
*'  liable  to  pay  any  duties  which  have  not  been    paid    or 

(i)  Th*  wcip<)n«  mull  b-  fuch  an  afe  calculated  for  the  purpofci  of  olTence^  therefore,  wlierc 
■M  min  had  only  a  common  horfc-whip,  althojgh  all  th-  icft  ot*  the  gan^  hiJ  fiit-irms,  the 
AttAmcy  GcACi.il  declined  co  argue  the  point,  and  the  prifoncr  wa^  diiclixrgcd.  Scr*  tx66.  So 
^fo  a  hatchet  hai  been  thought  no  (WfenAvc  w.*apun  wltriin  this  ait,  where  it  was  only  caught  up 
Ufoa  thefpurr  of  the  occ.ilitKi,  and  belonged  to  the  priijncrin  the  way  of  hij  bu(iri»'li.  O.  B.  I7S5# 
^  1)7-  %x>  jlfu  a  Urge  <Uck,  vfiih  three  natural  pro:.f;3  and  1  large  hc.id,  ha>  b.-cn  held  ai>  utuufiv^ 
wujsiu  O.  B*  17^51  P-  4a-?-  ^ut  it  is  iinpunibic  r'or  the  law  to  ui^w  a  prtciiu  line  which  will 
kMiila  all  cafes  as  to  whnt  lh»il,  or  ihiill  no:,  J>e  cailc.l  an  oiFcnfivc  weapon.  It  muft  grcail*.  sic* 
Y^va  the  circuin^ances  of  the  cafe ;  for  it  would  be  gclng  i  grcit  deal  to  Car  to  fiv  ih:ii  n'*t\i'jj 
^  Cvns,  piitoiSf  o^gfrers,  .>nd  inftrumejits  of  war  mould  be  conndered  as  oticaV^ve  wc^^ on)  ( 
^vifcoDi,  cJubsy  and  ^ny  thing  not  in  common  uCcf  pok«rs,  /liovels,  to^.gs,  A:c.  ar.d  even  act/in- 
^tovalkiog  Hick,  m.\\  be  otferifive  weapons,  according  to  the  c'.rcumil.\nwc>  which  awv.om.any  trie 
J^^ttam.  It  is  therefore  a  queftivn  of  fa^t  for  the  jury^  Whether  the  inttrumcnL  was  caait^ 
'vtM pgrpofea  uf  otfonce  or  not?     O.  B.  1785.  p*  780. 

(»1  It  has  been  laid  down,  that  there  muft  be  a  clear,  prtmc  Jitited  aflctnbllng  for  the  cxprcfi  pur- 
i^^d^  of  laadiog  the  guudi^  or  doing  the  federal  m£Is  mentioned  in  the  {^itatc ;  :\i  It>k  i.oc  the 
'9|Ww!  gf.  ifie  ftd  to  ihuude  perfopf,  who  upon  a  ludden  ftiiioi;  joia  in  aa  att«<t>^l'i  ^ox^* 
^*^4.  ijS^  p.  1071.    U.  B.  1786,  p.  100.     O.  B.  «7S»o,  p,  970. 

0,3  **   Cccvw^, 
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o.  H.  •7S5.        cc  fccured  ;  or  in  the  illegal  rclanJing  of  any  goods  whatfo-^ 

cc  ever  which  have  been  fhippcd  or  exported  upon  debentura 

*'  or  certificate  ;  or  in  refcuing  or  taking  away  the  fame  after 

*^  Celzurc^  from  any  officer  or  officers  of  the  cuftoms  or  cx- 

•*  cifci  or  other  his   majefty's   rcVcnUe»  or  other  perfofl.  oi* 

pcrfons  employed  by  him  or  them,  or  afiifting  him  or  them, 

or  from  the  place  where  they  (hall  be  lodged  by  him  or 

them^  or  in  refcuing  any  perfon  who  /hail  t>e  apprehended 

for  any  of  the  oft'cnces  made  felony  by  this  or  any  other  aft 

relating  to  the  revenues  of  cuftoms  or  excife  ^  or  in  pre- 

**  ventinij;  the  apprehending  of  any  perfon  who  (hall  be  guilty 

^'  of  any  fuch  oftcnce  \  or  in  cafe  any  perforis  to  the  numbef 

*^  of  three  or  more,  fo  armed  as  aforcfaid,  {ball  be  Ctt  aiding 

*'  or  aHillingi  or  if  any  perfon  il^all  htive  his  face  blacked,, 

*'  or  wear  any  vizard^  mark^  or  other  difguife^  when  pa^ng 

"  with  fuch  goods,  (3)  or  {ball  forcibly  hinder^  obftruA,.  af:, 

Viae  Tnfra,   T9  *«  fault,  oppofc  or  renft  any  of  the  officers  of  the  cuRoois  or 

f?7r.^by*wh1?h  "  excife,  or  other  his  majcfty's  revenue,  in  the  feizlng  or  fcr. 

the  offence  of  oh-  "  cuHng  fuch  goods  )  or  if  any  perfon  or  perfons  fliaTl  niajm. 

jtriidVing  officers  •«  or  dam^crouflv  wound  any  officer  of  the  cufloms  or  excifrf 

IS  made  mi/Ve.      i,  ^u         l*  '   n.   >  ■       u*       ^-.  \'      ' 

stieuicur  bnly.         ^^  ^"7  ^^hcr  bis  majelty  s  revenue,  in  his  attempting  to 

*'  go  on  board  any  fhip  or  veflel  within  the  limits  of  any  of 

^^  the  ports  of  this  kingdom  ^  or  fliool  at,  ma'im^  or  danger-. 

b.  B.  1784,      "  oufly  wound  him  when  on  board  fuch  (hip  or  vcfle.?,   anjift 

p.  848,  8571       't  the  due  execution  of  his  ofEcc  or    duty,   (4)  theneverf 

perfon  fo  offending  fhali  be  adjudged  guilty  of  felony,  and. 

fuffer  death  without  benefit  of  clergy/' 

(3)  It  hai  been  f.tid,  that  this  cUufr  has  no  regjrJ  to  the  number  of  pcrfonsi  atfr  to  tficir  be'ing 
armrd;  and  t'r.n  An  individual,  \tith  hi*  Uce  bljcked,  pJinng  with  fuch  goods^  ilrouMf  in  all  pr»- 
babilit),  be  diemed  within  the  act.  And  that  the  M-urd,  9r  being  coupled  with  the  preceding  fen* 
teoce,  feems  Ufo  to  be  U  claufe  vrhich  would  reach  any  individual  U'hu  ihall  obilrndt.  O.  B.  1*^^ 
f.  10711 

(4)  On  an  indidlinent  on  this  Aatute  the  profecutcr  mu'l  give  evidence  that  t!ie  officers  a^d  x% 
revenue officen,  and  that  rlic  zoodx  wer*:  nncculk^^mcd  j  but  «;lrLuin(ljn'iaI  proof  is  fvfficitnt.  O.  B> 
1784,  p«  1001  •     O.  B.  1786,  p.  icu. 

t  Sfc^fi  i«  And  it  is  further  enabled  by  the  faid  ftatpte) 
The  26  Ge^  i,  p^,.  ^^  u  fijai  if  any  perfon  or  perfons  fliall  be  charged  with 
i.cri8.^4Gee!  "  being  gtiilty  of  any  of  the  offences  aforefaid^  before  mstj 
3.  c.  la.  "  one   or   more  of  his  majerty's  juftices  of  the  pe^cey  or 

^U^JrS'^tt  "  ^^^^^^  ^^^  ^f  ^'^^  majefty's  jufticcs  of  ihe  King'*  Bench, 
«r  the  19  Geo.  **  if  the  diFence  be  committed  in  England;    or  before  the 
i.e.  54.  having  "  lord  juftice  general,  of  one  of  the  lords  of  juQiqia^ry^pr^py 
dou*btVhrther    "  ^"^  ^^  '"^''^  of  his  majefty's  jufticcs  of  the  peace  in  Scgc* 
this  farrender      *^  land^  if  the  oflencc  be  committed  in  Scotland.;  by  ii^fof* 
djufe  wai  not    «  mafion  pf  one  or  more  credible  perfon  or  perfons,  vp^n  eath 
Jcdarcd'bJ  t"    "  ^Y  hi»^«.  Or  them  to  be  fubfcribcd^  fuch  juftice  of  tbe  peycei 
Oto.  3.  c.  6f,  "  or  juftice  of  the   King's    Dench,  or  lord  juftice  gcncrali 
forcV;'"  '""      "  lord  juftice  clerk*  or  lord  of  jufliciary  refpediively,  iefort 
.-     . '     a^  whom  f^ich   information  ihujl   be  madjb  as  Afor<?fa(d,  ihall 
'^forthwith  certify  uuder  his  hand  and  feali  unci  retu.nf  ftteh 
•*  information  to  oi\c  o^.O^ie  vt\^^^^^^\  ^^tt^Wt^t^  ^:  ftftie^  wh<» 
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**  is  hereby  required  to   lay  the  fame  a$  foon  2$  conve'ni- 
*^  ently  mav'be  before  his  majefty  in  his  privy  council ;  where- 
^*  upon  it  Uiall  and   may  be  lawful  for  his  majc(h',  his  heirs 
•*  or  TucceiTors,   co  make  his  or  their  order,  in  his  or  their 
••  faid  privy  council,  thereby  requiring  and  commaiiJing  fiich 
•*  offender  or  ofFendcrs  to  furrtrnder  him  or  themfclvcs  within 
*•  the  (pace  of  forty  days»  after  the  firft  publication  thereof 
♦*  in  the  London  Gazette,  to  the  lord  chief  jufticc,  or  to  any  ^'^e  t^e  czh  of 
"other  of  his  majcfty's  juftices  of  the  court  of  King's  Bench,  ^h7^^,^,;||i*^^^^^^^ 
*'   or  to  any  one  of  his  majefty 's  jufticcs  of  the  peace,  if  the  cd  uror.  a  fu^-. 
••  offence  be  committed  in  Lngland  ;  or  to  any  of  the  lords  g«:t  j>n  «p"n  init 
"  jufticiary,    or  to  any  one  of  his  majc'ly's  jufliccs  of  the  LrrcnJerrng."°' 
^  pieace  in  Scotland,  if  the  offence  be  cummittcii   in  Scot-  o.n.  17^^,  n'o. 
•*  land  ;  who  is  hereby  required  upon  fuch  ofFcndcr  or  oftcnd-  ?*'*■    ^'  '»,^;  * 
*^  ers  funendciing  him  orthemfelves,  to  commit  hini  or  them,  ii.,iiv,  the  arror. 
^  without  bail  or  main  prize,  to  the  county  gaol,  or  to  the  ncy general chuf. 
**  gaol  or  prifon  of  the  pUce  where  he  or  they  (hall  To  furren    '^J^  ^^  Vy^jJ*™ 
^  der,  to  the  end  that  he  or  they  may  be  furthcoming  to  anf-  mciu  onu/  tiie 
"  wer  the  ofFenpc  or  offences  wherewith  he  or  they  ihall  ftand  ^"»^'''  orJcrea  a 
•*  charged,  accord inc;  to  due  courfe  of  law,  which  order  the  bc^lifuViJon /he 
^  clerks  of  his  majefty's  privy  council  fhall  caufu  to  he  forth-  lu^^Miiinn.  o.H. 
"  with  printed  and  publiflied    in  the  two  fuccc/fivc  London  '7^5*  ^'o.  Cc^). 
"  Gazettes,    and   to  be  forthwith  tranfmitted  to  the  fhcriiP 
••  of  the  county  where  the  oftence  fhall  bo  committed,  who 
*^  (hall  within  fourteen  days  after  the  receipt  thereof,  caufq 
^Mtie  fame  to  be  proclaimed,  between   the  hours   often  in  (ajThemAvVrt 
**  the  mornin£)  3nd  two  in  the  afternoon  in  the  market-places  ^"'*".*  ^'V*'**  **'' 
**  .upon  thcrefpcctive  marKet-days,  of  two  market- towns  (a)  in  fugjeftiun  by 
*•  the  fame  county,  n^a^  (b)  to  the  place  where  fuch  offence  fhall  n.mir}  forqiher^ 
•*  have  beenxbmmittcd,  and  a  true  copy  of  fuch  order  fhall  ^m  n*l,V' \^'*"  ' 
"  be  affixed  upon  fome  public  place  in  fuch  market-towns.  prricMiri^'Arwc* 
**  AnJ  in  cafe  fuch  offender  or  offenders,  fliall  not  furrcnder  '"  '•^^  P-^"  «><: 
•*  him,  or  themfelvcs,^  purfuaot  to  fuch  order  of  his  majefly,  l^o'l^o.^e'Jr'l. 
**  his  heirs  or   fucceffors,  to   be   made   in  council  as  afore-  iyV«cpar?a  *ith 
**  laid,  he,  or  they  fo  neglecting  or  rcfuftng  to  furrcnder  him,  ^:' .^'^^'^'^jt"*'^ 
"  orthemfelves  as  aforefaid,   pr  efcaping  after  fuch  furrcnder,  uidlTinici  ^6? 
"Aall  from    the  day  appointed  for  his  or  their,  furrcnder  f  ^evtr^v»wlIl- 
**  4S  aforefaid,  be    adjudged,    deemed,    and   taken   to   be  M^*itnXVenc' 
•*  convicted  and  attainted  of  felony,  and  fuffcr  death  without  oui;=!t"to  6^*' 
*'  dcrgv,  if  the  offence  be  charged  to  have  been  committed  ^'^aiy  j.uiiuri, 
*»  in  tngland;  and  of  a  capital  crime,  acid  fiifier  death  and  ^  ^'"""  '^5- 
**  eohfircatiori  of  moveables,  as   in  cafe  of  a  pcrfon  found  .^^  ^idc  iniv^ 
**  giiilty  of  a  capital  crime,  and  under  fcntence  for  the  fame,  if  ic:k.  9,       *    * 
*^  the  offence  be  charged  to  have  been  committed  in  Scotland. 
**  And  that  itfhall  be  lawful  toand  for  the  court  of  King's  Bench^ 
**  or  the  jufliccs  of  oyer  and  terminer  or  general  gaol  dcli- 
^  very,  for  the  county  or  place  where  fuch  pcrfbn  fhall  be,  to^ 
^'  award  ejiecution  againfl  fuch  offender  and  offenders,  in  fuch 
**  manner  as  if  he  or  they  had  hecn  convidtcd  and  attainted  vty 
^  tbp  h}d  courc  of  Kiwj'i  Ihnch,  or  befurc   lych  jutticc^  of 
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"  oyer  and  terminer  or  general  gaol  delivery  refpc£^ively,  i£ 
^  the  offence  be  charged  to  have  been  committed  in  £dg<« 
**  land,  and  that  it  fhall  be  lawful  for  the  court  of  Jufticiary^ 
'^  or  the  lords  JuAici;iry  in  their  circuits*  to  award  exccutiock 
•*  againft  fuch  offender  or  offenders  in  fuch  manner  as  if  hc^ 
'*  or  they,  had  been  found  guilty  and  condemned  in  the. 
**  faid  court  of  Judiciary,  or  in  the  circuit  refpcSivdy.'* 

t  Se^.  3.  And  it  is  further  enaSed  by  the  faid  ftatutc^  par. 
3.  **  That  whoever  fhall  after  the  time  appointed  as  afore- 
*'  faid,  for  the  furrender  of  any  pcrfon  or  pcrfons  fo  charged 
•*  upon  oath,  with  any  of  the  offences  aforcfaid,  (hall  be 
**  expired,  harbour,  receive,  conceal,  aid,  abet,  or  fuccour 
*'  fuch  perfon  or  perfons,  knowing  him  or  them,  to  have  been 
**  fo  charged  as  aforefaid,  and  to  have  been  required  to  fur- 
rerfder  him  or  themfelves,  by  fuch  order  or  orders  as  afore* 
faid^  and  not  to  have  I'urrendcred  purfuant  to  fuch  order  or 
"  orders,  being  profccuted  for  the  fame  within  one  year  after 
"  the  offence  committed,  and  lawfully  convlfled  ther^f,  (hall' 
•'  be  guilty  of  felony,  jnd  tranfported  for  feven  years." 

t  ^^^^'  A"     A"^  '^  '*  further  providpd,  "  That  nothing,  kc^ 

"  (hall  hinder  any  judge,  juftice  of  the  peace,  magiftrate  or. 

*<  olTiccr,  from  uking  fuch  offender  and  proceeding  againft 

VI<1«  ioCco.  3.  "  ^*"^  '^y  ^^^^  ordinary  coujfe  of  law,     I'he  indidtoielit  or 

€.  69.  *'^  information  may  be  laid  in  any  county   in  EngUnd,  but 

*^  no  attainder  lliali  work  corruption  of  blood." 

+  Se^.  5.  The  following  conftrudions  have  been  held  upo(l 

this  ftatuie,  Firft,  That  it  is  certainly  neceffary  to  fuggeft  the 

^wlifon  "6      fcveral  fafts  and  rcquifitcs  in  the  aft  on  the  roll,  in  order  to 

4  Btc.  Ab.  S67.  ground  a  prayer  for  execution  j  for  they  are  the  leveral  fteps 

o.  B.  17SS,     which  the  aft  requireth  to  be  taken  by  the  crown,  in  order  to 

bring  the  prifoncr  under  an  attainder  :    And  he  may  traverfe 

them  all,  and  the  offender  will  not  be  afit;fted,  unlefs  the  feve- 

ral  rcquifitcs  mentioned  in   the  aft  have  been  complied  with 

in  his  particular  cafe  ;  and  if  he  traverfeth  all  or  any  of  (henH 

the  onus  prohandl  lies  upon  the  crown  ;  for  this  is  not  like  the 

cafe   of    an   attainder  by   aft    of  parliament,     in   which   the 

fafts  are  fettled,  the  perfon  named,    and  the  only  queflion  iS| 

Whether  the  prifoncr  is  the  identical  pcrfon  attainted. 

t  Si5f.  6.  Secondly,  That  if  the  prifoner  would  takf  advtfi* 
tage  of  the  infufiiciency  of  the  fuggeftion,  ti/z*  bccaufe'  the 
names  of  the  market-towns  at  which  it  is  enafted  the  offen- 
der ihall  be  proclaimed,  is  not  fet  forth— he  muft  dctnuf .  He 
cannot  take  advantage  of  it  on  motion. 

t  Se^i,  7.  Thirdly,  That  if  the  prifoner  pleads,  be  muft  Ai> 
it  InflanUr  and  ore  imm^  as  is  done  in  indiftmcnts ;  for  there 
can  be  no  inconvenience  in  his  pleading  wjlanur  if  beiotcads 
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to  put  the  proof  of  ail  the  matters  fuggefted  on  the  roll  upon 
the  cronrn* 

f  Se£?.  8.      Fourthly,  that  the  prifoner  is  not  intitled  to  a  Fofter  56. 
fcopy  of  the  fuggeftion. 

.-:  t  SeSl.  9.  Fifthly,  That  the  wordi,  «  near  to  the  place," 

arc  rcftri6tive  of  the  (heriff's  power,  and  that  the  proclama-  '^^^^  S7« 

tinn  muft  be  made  in  the  market  towns  near  the  place,  and 

not  at  I'eHloce  towns,  nor  at  towns  even  comparatively  remote, 

for  though  it  does  not  mean  at  the  very  next  market  towns, 

it  wOuld  be  very  dangerous  co  leave  matters  of  this  fort  to  the 

difcretion  of  the  (heriif  merely, 

t  Se^0  lOf  Sixthly,  That  the  proceedings  at  the  trial  fliall 
be  in  the  fame  form  and  manner,  as  before  juftices  of  gaol 
delivery. 

t  Srif7.   ji.   Itiscnaftedbv  19GCO.3.  c.  69.  f.  10.  **  That 
"whoever  fhall  aflault,   rcfift,    oppofe,  molelf,  oSftruct,  ^^  ^'^\'^2r''' 
"  hinder  any  officer  or  officers  of  the  cuftoms  orexcifc  in  ouc  ^nluy  o7ob'-^ 
*'  feizing  or  fecuring  any  cofFce,  tea,  cocoa  nuts  chocolate,  ftm^'mg  officers 
'*  foreign  brandy,  or  other  foreii^n  fpirituous  liquors,  or  any  J"**  ^^r  difyen- 
•*  ether  goods  whatfoever,  which  by  any  officer  or  olncers  produ«i,ni  of 
•of  the  cuftoms  or  cxcilie  (hall  or  may  be  liable  to  be  fcized  '^f'"  «iep«  tion 
••  by  Tinue  of,  or  in  purfuance  of  anv  adl  now  in  force  ;  or  »^***« '*'-'^»  *^' 
••  (ball  by  force  or  violence  refcue,  or  (hall  caulc  to  be  rclcued, 
•*  my  of  the  faid  goods,  after  the  fame  (hail  have  been  fcized 
**  by  fuch  officer  or  officers  as  aforefaid,  or  (lull   attempt  or 
•*  endeavour  fo  to  do,  or  after  fcizure  (hall  cut,  ftavc,  break, 
•*  or  othcrwife  dc(troy  or  damage  any  caHcs,  velVcIs,  boxes, 
•'  or  pack«tge,    wherein  the  fame  (hall  re«*;jc  ilively  be  con- 
*^  tained ;  it  (hall  and  may  be  lawful  to  and  for  the  officers 
••  of  the  cuftoms  or  excifc,  and  for  all  perfons  acting  in  their 
'*  sud  or  affiftance,  to  ftop,  arreft,  and  detain,  all  and  every 
'*  the  pcrfon  and  perfons  fj  offending,  and  him  her  or  ihcm 
"  forthwith  to  carry  before  one  or  more  jufiicc  of  peace  near 
"  to  the  place  where  the  fame  (h;%ll  be  done,  who  may  com- 
"  wit  to  the  next  county  *^^7io]  till  the  next  j;cncral  quarter 
**  fefions  there  to  be  tried  ixi  the  manner  the  ail  JircvSlb." 


t  Si£t.   12.     It  is  aifo  ftirther  enafled  by  94.  Geo.  3.  H,  2. 
^'  47.  f.   II.  "  'T'hat   if  anv    pcrfon    or  pcrHiP.s    upon   the  ^•^'  T*l»»  "^ 
"Jhurc,  or    on  bojrd  any  (h.p,   veflcU    or  boar,  (hall   n-ali-  f,"t7a!iTfub'^ 
^  cioijfiv  (hoot  at^,  or  upon  anv  fhip,  vclTcl,  or  b()::t  belonging  yt\  t«i  t:»«  r.tr- 
**  to  ill?  maje!*y's  navy,  or  lii  the  fcrviceo;  rhe  ruftoms  or  ex-  ^cnJ.rciiui.-  .-. 
^  cir?",  v/lthin    the  limits  of  any  port,   harSour,  or  creek  of  ^^  ««^n^»^^  '•• 

^ireat  Britain,  or  within  four  ifnjiif^s  from  any  part  <)f  the 
**  toaft  thereof;  or  if  any  perfun  or  perfons  being  on  (bore, 
^  oroo  board  any  (liip,  vdl'el,  or  boat,  (h.U!  malicioufly  fh^iot 
**•  *t,  pr  miim,  or  dangcroufly  wound  any  officer  or  oSi- 
**  Wl  of  his    majrfty's  navy,  or  of  the  cuftoms   or  cxcif?, 

(^4  **  whcthcf 
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If  an  ofln-nder  i€  whether  attempting  to  go  on  bDard,  or  being  on  boardf  0> 
tufrf^K  L^cr  "  returning  fron*  on  board  any  fliipj  veflel  or  boat^  or  otfaeiw 
the  con^minai  *'  wifc  a(^ing  in  the  due  executiqn  of  his  or  thqir  ducy^  oA 
of  his  ftipcriors  c(  ftore,  Of  ^thln  the  limits  of  any  port;  harbour,  orcfce|^ 
Tni  fn.m^j'L'ft '  *'  <^^  Great  Britain^  or  within  four  leagues  (rf  any  parfof  cU 
apprchenfiun  ^<  coa(l  thereof,— ^or  (hall  maliciouily  flxopt  at*  inaiau^ttf  dan« 
isV'diVrre^^H*  **  geroufly  wound  any  perfonor  perfons,  aiding  and  ififtiag 
diclCln^ci^  h  ^'  ^w^h  officer  pr  officers  in  the  execution  cf  his  or  tbeif 
IS  a  defence  upon  ««  guty  as  aforcfdid,  then  every  perfon  fo  oSending^  ^nd  all  itii 
^QuUtcl'oi'B!  "  ^^^^y  P^^^'^"  ^^'"e  a»Jing.  abetting,  or  affifting  thc^«n| 
i7»<>,  No\  663."  ^^  ih ill  be  guilty  of  felony,  and  fufter  d«ath  witnout  clergy/' 


APPENDIX     THE    SEVEN^TH. 

Of  Offences  js  buying  and  receiviKcJ' 
stolen  goods. 

For  thfi  m^^e  of  t  T7  OR  A  S  M  U  C H  38  rhicves  and  robbers  are  much  encoii- 
procceiing  a-  Jp  rjgcd  to  Commit  offences,  becaufe  a  great  numbejc  oS 
vil"  I  A^'ldli^  P<^''^^"s  i^^kc  it  their  trade  apd  bufincfs  to  d^  in  the  buying 
c. 9.  s  Ar.n!c*.  of  llolcn  goods,  it  is  enafted  by  3  Will.  ^Mar, c.  g.(,  4.  and  5 
ji.  4  0rn  I.  c.  Ann  c.-ji.  f  5.  '*  That  whoever  (hall  buy  or  receive  aay  goods 
cV^^.^^ffim.*^  '^  o^  chattels,  (j)  that  (hall  be  felonioufly  taken  or  ftolcn  from  . 
Tide  f  a;ici  73.  **  any  other  perfon,  knowing  the  fame  to  he  ftolen^  (halt 
•"<*  v3^  *'  be  taken  and  deemed  an  acceffary  to  fuch  felony  aftfcr  A6 

No.  ii!  11.'  "  ^^^^  ^^^  ^^^'  incur  the  fatne  puniftimert  a$  an  accefiary 
OB. /:38,  «  to  the  felony  after  the  felony  committed."  And  by  4.  Geo.  1  c 
o*B  ^Dcc^i-8  c.  1 1.  Perfons  convided  of  buying  or  receiving  ftoleu  goodsy 
K«  V.  Smith,     (ball  b?  iranfported  for  the  term  of  fourteen  years,  -     ■ 


c 


(1)  A  man  was  indicted  for  receiving  goods  and  money  ;  he  wns  proved  to  have  received  the  mo|if;> 
but  the  jj^od*  C'/uld  n»t  be  traced  into  liia  hands j  thcrcrorft,  WjIIcs,  C.  J.  direAed  his  acquinJ. 
For  the  art  is  confined  to  the  knowingly  rcccivhijo'f^sei/j  only,  and  It  ha^  Iw-cn  frequently  expU)pe<}^ 
that  rnont'v  c 'uld  u«>t  rne^kn  the  Eouds  and  chattels  of  a  iieifun  robbed.  O.  B.  1779*  VldelAfni^ 
But  tiio    Tealinj  of  Bai^k  notes  19  made  felony  by  2  Geo.  2.  c.  %^f  and  the  offender  JUble  to  lurh 


in  tills  t£t,  M.S.  J^ut  the  bare  receiving  of  ftvtlen  goodb>  knowing  tliem  to  be  ftolen,  makes  not  an 
t^ccfCiry  i  f>>r  hi'  may  rereive  them  (0  keep  for  Uto  trtu  u wocr>  ar  till  ihey  are  recovertd  or  r«itored  hf 
Uw.  '  I  Hmc  626. 

+  Sf£f.  a.  And  it  is  alfo  cna£}cd  by  29  Geo.  i,  3d.  **  That 
(«  every  perfon  who  (hall  buy  or  receive  any  lead,  iron,  copperi 
**  brafs,  belUmetal,  or  folder,  knowing  the  fame  to  be  unlaw- 
*♦  fully  come  by  ;  or  fhall  privately  buy  or  receive  any  ftoIcA 
•*  lead,  iron,  copper,  brafs,  bell-metal,  or  folder,  by  fuflfer-' 
«^  ing  any  doori  ^vindow^^  ot  (butter  to  be  left  open  or  qr- 

*•  Yaflcacd, 
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<*  At^BsA^  between  fHn-rfelciAg  or  fun-rirmg  for  thatfNir* 
^  -pofo  I  or  fliail  buy  or  receive  the  Tame,  or  any  of  them^  at 
^  any  timey  iirany  dandeftine  manner  from  any  perfon  or  per- 
«*  ibnrwbatibever,  although  the  principal  felon  or  felons,  has 
«<  noil  or  have  not  been  convidied  of  ftealiug  the  fame,  (hall, 
t«  ^licodviAioa  by  due  courfe  of  lawy  be  tranfported  for  four* 
««  teen  yean.'* 

inA    If  ic  ^nflA^d  tiv    fht^    Caid    Aafiiff*.   nar.    4. 

0 fliers  on  fuf* 

picioA  may  heir 

^.    ^       ,    ^  »  ,    *  ^  anJ  actcrmine, 

'*  iron,  copper,  brafs,  be)!* metal,  or  fotder,  to  be  concealed 

*'  in  any  dweliing-houfe,  out  houfe,  yard,  garden,  or  other      .     ^^^  ^^^ 

^^  place,  by  warrant  under  his  hand  and  feal,  may  caufe  the  (nife  ii  o^'fu&I 

''  fame  to  b&fearched,  in  the  day  timcand  if  any  of  thearti-  cient. 

«*  dcs  fo  fufpj^d  to  be  ftolcn  fhall  be  found  therein,  the  fame  J  ,l"I!\  ! J"'  ^ 

*'  together  with  the  perfon  m    whofe   cultody    it  is  found, 

*'  (hall. be  .brought  before  any  two  juftices  of  the  county  or 

*^  place,  and  if  the  faid  perfon  Ibail  not  gire  an  account  of  the 

**  fame  to  the  fatisfaflion  of  the  juftices,  or  flull  not  within 

*'  fome  convenient  time,  to  be  fet  by  the  fald  juftices,  pro- 

"  duce  the  party  of,  or  from  whom  he  bought  or  received  fuch 

*'  ftolen  lead,  &c.   &c.  he  fliall  be  adjudged  guilty  of  a  mif- 

*'  denicanor ^forfeit  for  the  firft  oftence  40 j.    For  tbefccond 

**  4/.  and  for  every  fubfcquent  offence  6A*' 

t  S4^.  4.     And  it  is  further  ena£le()  by  par.  3.  *'  That 
^  every  conftable,    headborough,   or  tithingman,   in  every  Officers  tm- 
'^  place  where  they  ibail  be  officers,  and  evcr^  beadle  in  his  p^mxied  to  t^ 
*•  diftrift,  and  every  watchman,  during  fuch  time  only  as  he  ^'/l'""^^^'^^ 
^  isoi^his  duty,  (ball  apprehend  every  perfon  who  may  reafon-  ^  f^^"*^^ 
'^  ably  be  fufpeAed  of  having,  or  carrying,  after  fun-fetting 
**  aiid  before  fun-riftng,  any  lead,  iron,  copper,  brafs,  bell- 
'*  met;;l,  or  folder  fufpe^d  to  be  ftolen,  and  carry  them  be- 
*^  fore  any  two  juftices  for  the  county  or  place,  and  if  fuch 
'*  perfon  do  not  produce  the  party  from  whom  he  bought  or 
^  received  the  fame,  or  fome  other  credible  witnefs  to  depofe 
*^  upon  oath,  the  fale  or  delivery  of  the  faid  lead,&c.  orftiall  not 
^  give  a  fatisfaflory  account  how  he  came  by  the  fame,  he 
**  mall  be  adjudged  guilty  of  t  mifdemeanor,  and  forfeit  as 
»*  aforcfaid/* 

t  Sefl.  5.    And  It  is  further  enaAed,  "  That  on  conviAions  „  ^  ,     ^^ . 
**  any  two  juftices  may  order  fuch  lead,  copper,  brafs,  bell-  arct^bcdifpora 
**  metal,  or  folder,  to  be  dcpofited  with  the  church-wardens  of- 
"  or  overfecrs  of  the  place  where  it  fl)all  be  found,  or  in  any 
**  other  convenient  place,  for  any  time  not  exceeding  thirty 
**  daysi  and  to  order   the  church-wardens   and  ovcrfcers  in 
^  every  parilh  within  the  bills  of  mortality,  to  advcrtife  the 
^  Ciine,  and  in  cvoty  other  parilh  to  give  notice  by  the  public 
^  cryer,  and  by  fixing  a  defcription  of  the  fame,  and  where 

'*  depofitcd, 
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<^  depofited,  on  the  church  door,  that  the  fame  may  be.clalncd 
^'  by  the  owner,  or  fame  reputable  perfon  in  hi&  behad^^i  Ani 
^^  in  cafe  any  perfon  c^n  prove  their  property  io.  the  Ciine, 
^*  upon  oath,  to  the  fatisfadiion  of  any  two  juftices  for  ihf 
^*  county  or  place,  they  (hall  order  reftitutioa  after  fAf* 
<^  ment  of  the  expenses,  jf  not,  the  fifinie  (h^U  be :  foU  ai  | 
^^  the  end  of  the  faid  thirty  days,  and  after*  dcdafiing  the 
^^  charges,  one  moiety  fhall  be  given  to  the  perfon  who  ihall 
*^  apprehend  the  offender,  and  the  other  to  the  poor  of  the 
<<  pari(h  where  the  ofRince  is  committed,  if  it  is  known  where, 
^  or  other  wife  where  fuch  conviflion  fliall  be  made." 

f  Se£i^  6.  And  it  is  further  enafled  by  par.  5.  "  That  every 
Pfi«te  ppffnin  «*  perfon  to  whom  any  lead,  iron,  copper,  brafs,  bcU- metal,  or 
^fplduS"Qffca-  **  f°^^«^  fl^*"  ^^  brought  and  offered  to  be  fold,  pawned,  or 
f'tr.!  "  ^  delivered,   (hail  (there  being  reafunable  caufie    ta   fufpeA 

^*  the  fame  were  unlawfully  come  by)  apprehend,  fecure  and 
^  carry  before  a  juilicc  of  the  county  or  place,  where  the  fame 
^^  (hall  be  fo  brought  or  offered,  the  perfon  or  perfons  fo 
^^  bringing  or  offering  the  fame,  together  with  iiich  lead, 
^^  iron,  copper,  brafs,  belUmctal,  or  folder,  and  fuch  per- 
^^  fons  fo  apprehended  (hall  be  dealt  with,  and  fuch  articles 
^^  ihall  be  depofited  and  difpofed  of,  in  the  faAie  manner  as  if 
^  the  offender  had  been  apprehended  by  the  officers  before*. 
<^  mentioned.  And  if  it  (hall  appcatr  upon  the  oath  of  any 
<*  perfon,  notwith (landing  he  were  concerned  in  ftealingtho 
•*  fame,  if  corroborated  with  other  credible  circumftances,  to 
*'  the  fatisfaflion  of  two  juftices  for  the  county  or  place  where 
«*  the  fame  (hall  be  fo  brought  and  offered,  that  there  was  rea- 
<^  fonable  caufe  to  fupeft  fuch  lead,  $:c,  was  unlawfully  come 
*'  by,  and  that  the  perfon  to  whom  the  fame  was  fo  brought 
•♦  and  offced,  did  not  (having  it  in  his,  her,  or  their  power 
**  fo  to  do)  apprehend,  fecqre,  and  carry  before  a  juftico 
*<  as  aforefaid,  the  perfon  or  peifons  who  fo  brought  and  ofm 
<*  fered  the  fame,  that  then  the  perfon  to  whom  the  fame  waa 
<*  offered,  ihall  be  deemed  guilty  of  a  mifdcmeanor.** 

t  S/<3.  7.  And  it  is  further  enafied,  **  That  all  thefaidfer^ 
**  fciturcs  (liall  be  levied  by   diftrefs,   by  warrant  under  the 

?cT  .hlri^b"''**  *'  ^^"^^  ^"^  '^^'^  °^  *"y  ^^^  jiifticcs,  before  whom  fuch  offen* 
jcvH  aod  ap-  **  dcr  viras  deemed  and  adjudged  guilty  j  one  moiety  to  the  in- 
^'**"^'  *•  former,    the  other  to  tlie  poor.     And  on  default,    the  faid 

'*  juftices  (hall  commit  the  offender  to  the  common  gaol,  or 
<'  other  prifon,  or  houfe  of  coneftion  within  their  jurifcliiSion^ 
*'  for  one  month  for  the  firft  offence,  two  months  for  the 
♦'  fecond,  and  for  every  fubfequent  offence,  until  fuch  offen^ 
**  der  (hall  be  difchargcJ  by  order  of  the  coijrt  of  |^encral,  or 
♦*  quarter  feflions." 

+  f^i£l.  8.     And  it  is  further  enaiStcd  by  2  Geo,  3.  c^,  jj- 
'•  That  whoever  (hall  buy,  or  receive  any  part  of  tht  cargo 
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**  or  loading  of,    or    any  goods,   (lores,  or   things  of,    or  Buying  ftoWn 

M  belonging  to  any  fliip  or  veilcl  in  the  river  Thames,  know-  feij**ili*[i*™jirt^ 

*'*  ing  the  fame  to  be  ilolen,  or  unlawfally  come  by,  or  (hall 

*^  privately  buy  or  receive  any  fuch  goods,  Itoics,  or  things, 

'^  or  any  part  of  fuch  cargo  or  loading,  by  fuftcring  any  door, 

M  window,  or  (hutter  to  be  left  open,  or  unfailened,  bciween 

*•  fun-fetting  and  fun-rifing  for  that  purpol'c,  or  (h:;)]  buy  or 

<'  receive  the  fame,  or  any  of  them,  at  any  time,  in  any  clan- 

^*  defline  manner,  from  any  perfon  or  perfons  whomfocver, 

y*  although  the  principal  offender  has  not  been  convidkd  of 

^*  dealing,  or  unlawfully  procuring  the  fame^  (hall  be  tranf- 

«*  ported  for  fourteen  years." 

t  Se^.  g.  And  it  is  alfo  enafled  by  10  Geo  3  c.48.  *•  That  Rwivingjcwci*, 
**  cvcrv  perfon  who  (h:.ll  buy,  or  receive  any  Holt-n  jewel,  or  *** 
*•  jewels,  or  any  ftoltn  goU  or  lilvcr  plate,  watch  or  watches, 
"  knowing  the  fame  to  have  been  liolen,  (hall,  in  all  calls 
where  the  faid  goods  fliall  have  been  fclonioufly  Itolcn,  ac- 
"  companied  with  a  burglary  aftually  committed  in  the  ileal- 
"  ing  the  fame,  or  (hall  hive  been  felonioufly  taken  by  a  rob- 
"  beryon  the  highway,  (hall  be  triable  as  well  before  convic- 
•*  rion  of  the  principal  felon,  in  fuch  felony  and  burglary, 
"  or  robbery,  whether  he  ihal!  be  in  or  out  of  cuftody,  as  af- 
"  tcr  his  convidtion,  and  being  convicted  thereof,  he  flia'l  be 
'*  deemed  guilty  of  felony,  and  be  tranfportcd  fur  the  fpace 
"  uf  fourteen  years/* 

t  Sf^.  10.  And  it  is  further  enaif>edby  21  Geo.  3.  c.  69.  p^-fr.  tnnr. 
'*  That  e^ery  pcrr)n  who  (hall  buy,  or  receive  any  pewter  pot,  i*  r-'jun  i\'.n 
**  or  other  veflcl,  or  any  pewter  in  any  form  or  Ihape  what-  )**'*• 
*•  ever,  knowing  the  fame  to  be  ftolen,  or  unlawfully  conic 
*•  by-;  or  (hall  privately  buy,  or  receive  any  ftolen  pewter, 
*'  by  fufFering  any  door,  window,  or  (liuttcr  to  be  left  open 
"  or  unfaftened,  between  fun-fetting  and  fun-rifing  for  that 
"  purpofc  ;  or  (hall  buy  or  receive  the  fame  at  any  time,  in  an/ 
**  danJcrtine  manner  from  any  perfon  or  perfons  whnifoever, 
**  although  the  principal  felon,  or  felons  has  not,  or  have  n-jt 
"  been  convidled  of  ftvaling  the  fame,  (hall  be  tranfported  for 
*'  any  lime  not  exceeding  fcven  years,  or  kept  and  detained  in 
**  pnion,  and  therein  kept  to  hard  labour,  for  any  time  not  ex- 
**  coeJin^;  three  years,  nc»r  lefs  than  one  year,  and  within 
*'  that  time  (if  the  court  (hall  think  fitting)  (hall  be  once, 
*'  or  oftener,  but  not  more  than  three  times,  publickly 
''  Whipped." 

t  AW?.  1 1.   And  it  is  furthercnafted  by  22  Geo.  3,  c.  5S. — 
**  That  in  all  cafes  whatfoever,  where  any  goods  and  chattels  J'*-"'"'^'  =  /^•y 

icxcept   le;id,  iron,    copper,  brafs,  bell-metal,  and  loldcr)  m.f!r.,K-4,N.,.. 
"  (hall  have  brfii  felonioufly  taken    and  ftolen^   wliethcr  the  ^»^^B.  *  ^  49. 
**  offence  of  the  perfon  or  perfons,  fo    taking  or  Itealinc;  the 
'*  fawc,  (hall    amoj.int  to  ;j;rand  laiceny,  or  fome  greater  of- 

"  fence. 
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••  fence,  or  to  petit  larceny  only  (except  where  the  perroii  or 

wukJl*^  d       **  pcrfons  aftually  committrng  the  felony,  (hall  have  been  »U 

Fori^Itc.*"         **  ready  conviacd  of  grand  larceny,  or  of  fome  greater  of. 

*'  fence)   every  perfon   who  (hall  buy  or  receive   any  fuch 

^  goods   and  chattels,  knowing  the  Yame  to   have  been  fo 

<^  taken  or  ftolen,  (hall  be  held   and  deemed  guilty  of,  and 

**  may  be  profecuted  for  a  mifdemoanor,  and  (hall  be  puni(he({ 

"  by  fine,  imprifonncent,  or  whipping,  as  the  court  of  Quar* 

**  ter  Seffions,  who  are  hereby  empowered  to  try  fuch  offen* 

(a)  vide  the    *'  ^^''»  ^^  **  ^"7  o^her  court  before  which  he,  (he,  or  they 

cafe  of  William  **  (hall  be  tried,  (hall  think  fit  to  inflid  •,  although 'the  prin- 

Hafl*ro,  india-  tc  j.|p J  fejon,  or  fclons  {a)  be  not  before  convided  of  the  faid 

meanour  ^fi>ii*    "  felony,  and  whether  he,  (he,  or  they  is,  or  arc  aaieiuble 

thu  aa,  where  "  to  jufticc  or  not.     And  in  cafes  where  the  felony  aflually 

■V"^'"  t^^"\    "  committed,  (hall  amount  to  grand  larceny,    or  to  fonoe 

named  that  the   .,  /*•  t       •  •    ^        *.  ^  V-  ^^    t, 

principal  felon    ^  greater  orFence,  and  where  the  perfon  or  perfons   actually 

may  even  be  ad.  ««  committing  fuch  felony,  (ball  not  be  before  convi<fled»  fuch 

Te'ii^li^ainVihe'  "  offender  or  offenders,  (hall  ht  exempted  from  being  puni(h. 

receiver,   o.  B«  ^^  ed  as  acceffary  or  acce(raries,  if  fuch  princip^  felon,  or  fc« 

j;S6,  p,  814.     ««  Jq^j  fi^aii  [jc  afterwards  convi<Eled.'* 

t  Sea,  12.     And  it  is  further  enaAcd,  <*  Tliat  it  (hall  bo 

J  i^i-ri  on  fuf-    "  lawful  for  any  one  juftice  of  the  peace^  upon  complaint 

piciuii  may  hear  ^'  madc  faefote   him   upon   oath,    that   there  is    reafon   to 

aaa  puaiOi.        cc  {nfpeR  that  ftolon  goods  are  knowingly  concealed  in  any 

^'  dwelling-houfe,  out-boufe,  garden,  yard,  croft,   or  other 

*'  place  or  places,  by  warrant  under  his  hand  and  feal,  to  caufe 

*^  every  fuch  dwelling,  or  place  to  be  fearcbed  in  the  day  time,- 

*^  and  the  perfon  knowingly  concealing  the  faid  ftolea  goods 

*'  or  any  part  thereof,  or  in  whofe  cuftody  the  fame,  or  any- 

*^  part  thereof  (hall  be  found,  he,  (he,  or  they  being  privy 

^'  thereto,  (hall  be  deemed  guilty  of  a  mifdemeanor,  and  (hall 

*'  be  brought  before  any  juftice  of  the  peape  for  the  county  o^ 

^^  place,  and  madc  amenable  to  anfwer  the  fame,  by  like  waN 

'^  rant  of  any  fuch  juftice,  and  on  convi(9ion  (hall  be  pcuiifh*- 

*'  ed  as  aforoUid." 

t  ScSf.  13.   And  it  is  further  enafted,  "  That  every  confta- 
^^  blc,  headborough,  or  tything-man,  in  every  county  or  place, 
nm:frsmay  ap-  "  where  they  (hall  be  officers,  and  every  beadle   within  his 
ward,  or  diftricl,  and  every  watchman   while   on    duty, 
(hall  and  may  apprehend  thofe  who  may  be  fufpedled  of  con^ 
veying,  after  fun-fetting,  and  before  fun-rifing,  any  goods 
or  chattels    fufpe£lcd  to  be  ftolcn ;  and  the  fame,  together 
\s*itb  fuch  perfon  or  pcrfoos,  as  foon  as  conveniently  maybe, 
CO  convey  or  carry  before  any  juftice  for  the  county  .or  place, 
<^  to  be  dealt  with  according  to  law,  and  on  'convi£lip9,  they* 
<^  Ihall   \)t  held  guilty  of  a  mifdemeanor,  and  impriibned  not 
<'  exceeding  fi;^  c^len^ar  months,  ncr  lefs  ^an  U\r^  cadeii4af 


r:rii-ad. 
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Sesi.   14,    It  is  alfo  cnaftcd  by  the  faid  ftatutc,  "  That 

=*  ever/  pcrlbn  to  whom  any  goods  or  chattels  which  have  been  f|^„^^a*tJ^*fi^[J 

^  fd<miouJHy  ftoIeii»  orxakeot  (hall  be  brought  and  o&red  to  L'lhaii  difcmr 

*  be  fbld,  pawned,  or  delivered,  (hall  oh  reafonable  caufc  for  rrceWtr^  o»  fto. 

*  fufpicion,  apprehend,  and  carry  before  a  juftice  for  the  coun-  }j",^rb1)ok,*'^' 
Vty  or  place*  where  the  lame  (hall  be  fo  offered,  the  perfoa  ••r^iJun/* ' 

*  and  pcrfons  bringing,  or.  oiFering  the  fame.^' 


APPENDIX    THE    EIGHTH, 

Of  tHE  OFtENCES  ot  RETAKING,  aku  ADVER- 
TISING A  REWARD  FOR,  STOLEN  GOODS. 


'1 

"  unJer  pretence,  or  upon  account  of  helping  any  perfoh  or  {t^^'^if'^f 
"  perlbas.  to  any  ftolen  goods  or  chattfcls,  every  fuch  perfon  fo  thr famous*'  * 


7  is  enabled  by  4  Geo.  1.  c.  11.  f.  4.  **  That  whefcver 
'any perfon taketh  money,  or  reward,  diredlly  or  indire£lly,  PoA.  c.  t;Q.  r.  jt* 

'   ■     •    ■  *  J  Male  610. 


taking  money  or  reward,  as  aforefaid,  (unlefs  fuch  perfon  Jonathmn  wifj 
"  doth  apprehend,  or  caufe  to  be  apprehended,  fuch  felon  who  "^^^  e«cn!f^d^ 
'*  ftolc  the  fane,  and  caufe  fuch  felon  to  be  brought  to  his  loCco  1.  * 
'^  trial  for  the  fame,  and  give  evidence  againft  him)  (hall  be 
"guilty  of  felony,  and  fufFer  the  pains  and  penalties  of  felony, 
"  according  to  the  nature  of  the  felony  committed  in  dealing 
^  fuch  gooJs«  in  fuch  and  the  fame  manner  as  if  fuch  offender 
^  bid  tiimrelf  ftoie  fuch  goods  and  chattels,  in  (he  manner,  • 

"  and  with  fuch  circumftances,  as  the  fame  were  ftolen." 

And  Hy  6  Oeo.  t.  c.  23.  **  Whoever  (hall  profecute  an  of- 
**  fender  upon  this  ftatute,  to  conviction  of  felony,  without 
''  be^iefit  of  clergy,  (hall  be  intitled  to  a  reward  of  forty 
^  pounds*^' 

f  Se^»  a.     And  it  is  further  enabled  by  25  Geo.  2.  c.  3^.  T)w.rit,f>re :.  j 

tnade  perpetual  by  28  Geo.  2.  c.  19.  f.  j.  ^^  That  any  perfon  ofrcnc.-  li  qJZ 

*  publickly  advcrtifing  a   reward,  with  no   quefiions  afked,  mon inw. higiiy 

*  for  the  return  of  things  which  have  been  ftolen  or  loft,  or  "ir']7.Vpf*'' 

*  making  u(e  of  any  words   in    fuch  publick  advertifemcnt,  omprunain^r  m 

*  purporting  chat  fuch  reward  (hall  be  given,  or  paid,  without  *s'V">'  *^'^  '" 

^  feiaing,  or  making  enquiry  after  the  perfon  producing  fuch  ai-d*^^!!^,,  'iL^"*^ 
'  thing  fo  ftolen,  or  loft,  or  promifing  or  offering  in  any  fuch  m-nt.    v.ot  i 

*  pUbIickadverti(emcnt,to  return  to  any  pawnbroker,  or  other  "^;.-  -^•^■y 

^  perfon,  who  may  have  bought  or  advanced  money  by  way  of  b,'i\c'ju'\.^^'. 
''Man  upon  fuch  thing  fo  ftolen^  or  loft,  the  money  fo  paid  or  ^.^   ^^ ,  ' 
^  advanced,  or  any  other  fum  of  money,  or  reward  for  the  re-  tio[,  ^V  n.  -i!^ 
'turn  of  fuch  things  and  any  perfon  printing,  or  publifhing  g 'hJs  to  ch;: 
=  fucli  advertifement,  fliall  refpeftivcly  forfeit  the  lufn  of  fifty  ^;7''!.  k^VIu - 

*  pounds  for  every  fuch  offence,  to  any  perlbn  who  wiJl  fuc  tiu;',"   »: .:  4 
'  lor  thcfam«>"  li.iu.ii. 
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Or  OFFENCES  by  MALICIOUSLY  DE5TfeOVmG 
GARAtENTS,  HOP-BINDS,  COAL-MINES,  and 
MINE-ENQINES. 


GaiiMoti* 


Minr  cogioes* 


If 


!op  Itnds. 

« 

«( 

<i 

•i 

«( 

«6 

^uat-minu. 

M 
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(( 

«c 

IRST.  It  is  cnaSccJ  by  6  Geo,  i.  c.  aj*  f.  ip 
'^  I'hat  !f  any  perfon  or  perfons,  fliall  at  any  time  or 
<^  Times,  wilfully  and  malicioufly  aflault  any  perCbn  or  peribns 
*^  in  the  publick  ftreets,  or  highv/ays,  with  an  intent  to  tear, 
'^  Tpoi],  cut,  burn,  or  deface,  and  Ihall  tear,  fpoil,  cut,  bum 
*^  or  deface  the  garments,  or  cloaths  of  fuch  perfon  or  perfonSi 
<^  fuch  o£Fenders  iball  be  guihy  of  felony,  and  uanfported  for 
*•  fevcn  years,'* 

t  Si^,  2.  Secondly,  It  is  enaflcd  by  6  Geo.  %.  c.  37.  f.  6. 
That  if  any  perfon  or  perfons,  during  the  confiniiancc  of 
the  9  Geo.  i.  c  22.  (which  is  made  perpetual  by  31  Geo. 
2*  c.  42.)  (hall  unlawfully  and  malicioufly  cut  any  hop« 
binds  growing  on  poles,  in  any  plantation  of  hops,  every 
perfon  or  peribns  fo  oftending,  fliall  fufFer  death  without 
bcn-tfit  of  clergy." 

f  S^^.  3*  Thirdly,  It  is  alfo  enaded  by  13  Geo.  2.  c«  2T« 
That  ifany  perfon  ihall  divert,  or  convey  any  water  into  any 
coal- work,  with  dcfign  to  deftroy,  or  damage  the  fame, 
he  (hall  pay  to  the  party  grieved,  treble  damageS|  with 
coft$'' 

t  Se^.  4.  Fourthly,  It  is  alfo  enaftcd  9  Geo.  3.  €•  29.  f.  2- 
,  That  if  any  perfon  or  pcrfons  (hall  at  any  time  wilfully  or 
^^  malicioufly  fct  iirc  to,  burn,  demolifh,  pull  down,  or  ocherwife 
"  deftroy,  or  damage  any  fire-engine,  or  other  engine  for 
^*  draining  water  from  collieries,  or  coal  mines,  or  for  drawing 
**  coals  out  of  the  famej  or  for  draining  water  from  any 
*^  mine  of  lead,  tin,  copper,  or  other  mineral ;  or  any  bridge, 
**  waggon-way,  or  trunk,  for  conveying  coals  from  any 
**  colliery,  or  coal  mine,  or  ftaith  for  depofitlng  the  faix)e  i 
••^  or  any  bridge,  or  waggon-way  for  conveying  lead,  tin, 
V  copper,  or  other  mineral  from  any  fuch  mine,  ereded  or  tQ 
**  be  creiSted,  of  any  fence,  or  fences,  for  dividing  or  inclgfinj^ 
'*  any  common  ground,  or  wafte  laiid,  fct  up,  provided,  of 
•*  made  in  purfuancc  of  any  ac5<t  of  parliament,  fuCh  ofienders 
••  fliall  be  tranfporied  for  fovsn  years,  provided  the  profdcutton 
M  be   commenced  within   eighteen  inonihs  after  the  oficoce 

■  •«   rrtmmxtf«»d_*' 
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APPENDIX    THE    TENTH. 

Or  OFFENCES  ik  DESTROYING  LOOMS,  tsfc.  im 
CEP^TAIN  BRANCHES  gK  MANUFACTURE. 

f-  TT  is  enafied  by  \2  G«o.  i.  c*  34.  f.  6.  "  That  whocrer  j^^^^^^,^  ^.^^j. 

J^  fliall  aflautt  or  abufe  any  mafter  wool-comber  or  mailer  t.^rrivr. 
**  weaver,  or  other  perf'on  conccriicil  in  any  of  the  woollen  vi-r  3  H<n.  !!• 
^*  manufaiEtures  of  this  kingdom,  whereby  any  I'uch  mailer  or  Vjc  :q  Cco.  s. 
^  Other  perfon  (hall  receive  any  bodily  hurt  for  not  complying  c  sv 
^*  with,  or  not  conforming,  or  not  fubmittingto  any  Vuch  lo^«w«»'<' «•» 
^^  illegal  by-laws,  ordinances,  rules  or  orders  as  art  mentutuJ 
'*  inth€€£l\  or  whoever  fiiall  write,  or  caufe  to  be  writtcji, 
^  or  knowingly  fend,  or  caufe  to  be  fent,  any  letter  or  other 
^*  writing  or  mcflage,  threataing  any  hurt  or  h^rm  to  any 
'^  fuch  knafter  wool- comber  or  maftcr  weavcri  or  other  per* 
''  foa  toncerned  in  the  woollen  manufaclure ;  or  ihrcatning 
'^  to  burn,  pull  down,  or  deftroy  any  of  their  houfcs  or  out- 
'*  houfes,  or  to  cu:  djwn  or  deltroy  any  of  their  trces^  or  to 
^*  maim  or  kill  any  of  their  cattle  for  nut  complying  with  any 
*^  demands,  claims,  or  pretences  of  any  of  his  or  their  work.^ 
"  men,  or  others  employed  by  them  in  the  faid  manufaclui  c, 
*'  or  for  not  conforming  or  not   fubmitting  to  any  fjch  illc^ui 
^  bye-laws,  &c.  as  aforefaid,  ihall,  on  conviction,  upon  <<.'/y  ^ 

"  indictment,  to   be  found   within   twelve  calendar   months 
^^  after  the  offence  committed,  be  tranfportcd  for  uven  year^. 

t  ••  And  by  22  Geo.  2.  c.  27,  the  above  claufc  is  extended 
^  to  journeymen  dyers,  journeymen  hot  prellcrs,  and  all  other  J  "''^*'""*^" 
**  perfons  employed  in  or  about  atiy  of  the  woollcn-munufac- 
••  turesj  or  in  the  making  of  feltj>  or  hats;  or  in  the  maun- 
"  faifhires  of  filk,  mohair,  fun,  hemp,  flax,  llniici:,  cciion, 
^^  fuilian,  iron,  or  leather;  or  in  or  aDcut  any  ii\<iiuilaciui>rd 
"  made  up  of  wool,  furr,  hcnip,  ilix,  eotcon,  moliair,  or  I:liv, 
•*  or  ofany  of  the  faid  materials  inix'jj  one  with  anutlier.  H  :i 
•*  by  13  Goo.  |.  c.  13.  f.  17.  Jl  profccuiiuns  IhuU  be  witUiii 
*•  tiirce  months  after  the  ollcncc  coaj:ri!tt':d/' 

t  Se5l.  2.  It  is  alio  enailcJ,  byi|.Gco.  3.  c.  37.  f.  16. 
"  'I'hat  whoever  (hull  brtMlc  intJ  any  houk-,  iLop,  cellar,  ^'"  '*''■  •*'^*' 
M  yaulc  or  other  placu  or  building,  or  Dy  forcp  enter  into  ;iF.y 
*f  hs>U-^'»  ih'.^p,  cellar,  vault,  or  otlicr  place  or  bwiJdii'g,  \v:ih 
"  Jl^t&Qt  Co  lieal,  cut  or  deftroy  any  linncn  y.irn,  or  any 
*•  Ijoncn  cloth,  or  any  mdnufa^itjre  of  linjjen-)Mr:i.  'jtlonjin^ 
"  to.ev:*  nianijfawt'Jics,  or  the  loums,  tool',  or  iiuplcniilsii 
*•  ulcd  cierein;  or  ih-U  wilfully  or  malicioiiily^  cut  m  pieces 
*A.</t   d-l:roy   -ny  fuel)   goodi,  ciiiicr  w-iwii  CA'p^l^J  to  blei^h 

*'  or 
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**  or  dry,  fhall  fuSer  as  in  cafes  of  felony  without  benefit  of 
*^  clergy.  But  this  aft  ihall  not  extend  to  Scotlapd  of 
•*  Irdatid/* 


WooUot  foods 


sutsod^ 


LinMn  and  cot- 
tun  goods. 


t  Si^.  3.,  And  it  is  cna^ed  by  27,  Geo.  3.  c.  4a.  «*  Thtt 
whoever  (ball  by  day,  or  by  night,  break  into  any  houfe 
'^  or  fliop,  or  enter  by  force  into  any  houfe  or  (hop^  with 
••  intent  to  cut  or  deftroy  any  ferge,  of  other  woolJen  goods  in 
**  the  looQii  or  any  tools  employed  in  making  thereof  j  or  (ball 
^^  wilfully  and  malictoufly  cut  ordeftroy  any  fuch  fefges^^or 
*^  woollen  goods,  in  the  loom,  or  on  the  rack  ;  or  (hall  burn^ 
**  cut,  or  de(troy  any  rack  on  which  any  fuch  ferges,  or  other 
*^  woollen  goods  are  hangeii  jn  order  tg  dry  1^  or  A^iiU.yrilfi^liy 
*<  and  malicioufly  breaks  or  deftroy  any  tools  ufed  in  the  m'ak« 
^^  ing  any  fuch  ferges^  or  other  wooUep  goods,  not  having  th« 
*^  confent  of  the  owner  fo  to  do,  (hall  be  guilty  of  felony  with* 
•'  out  benefit  of  clergy." 

t  Se^.  44  And  it  is  further  ena£ted  by  the  fa!d  ftatutt  par.  2^ 
**  That  whoever,  by  day  or  by  night,  (hall  break  into  any 
<^  houfe  or*(hop,  or  enter  by  force  into  any  hoafe  or  (hop, 
^  with  intent  to  cut  or  deftroy  any  velvet,  wrought  filk, 
^*  filk  mixed  with  any  other  materials,  or  other  filk  ma* 
**  nufadure,  in  the  loom,  or  any  warp,  or  fhute^  tools, 
^'  tackle,  or  utenfils ;  or  (hall  wilfully  or  malicioufly  cut 
<^  or  deftroy  any  velvet,  wrought  fxlk,  or  filk  mixed  with 
<^  any  other  materials^  or  other  (ilk  manufadure  in  the  Inon^, 
•*  or  any  warp  or  fhute,  tools,  tackle,  or  utenfils  prepared  or 
*•  employed,  in,  or  for  the  making  thereof  j  or  (hall  wilfully 
"  and  malicioufly  break  or  deftroy  any  tools,  tackle,  or  uten- 
•*  (lis,  ufed  in,  or  for  the  weaving  or  rtiaking  of  any  fuck 
**'  velvet,  wrought  filks,  or  filks  mixed  with  other  materials,  or 
^*  other  filk  goods,  or  filk  manufacture,  not  having  the  con-' 
*<  fent  of  the  owner  fo  to  do,  (ball  be  guilty  of  felony,  wilhout 
*'  benefit  of  clergy.'* 

t  Se£l.  5-  And  it  is  farther  enaded  by  the  faid  ftatute  par. 
3.  **  That  whoever^  by  day  or  by  nighty  (hall  break  into  any 
•♦  hoiffe  or  (hop,  or  enter  by  force  into  any  houfe  or  (hop, 
^  with  intent  to  cut  and  deftroy  any  linnen  or  cotton^  or  linnem 
*^  and  cotton  mixed  with  any  other  materials^  or  other  linnen 
*•  or  cotton  manufa<£lures,  in  the  loom;  or  any  warpor(hute, 
**  tools,  tackle,  and  utonfils  ;  or  (hall  wilfully  and  mzlici-^ 
•*  oufly  cut,  or  deftroy  aay  linnen  or  cotton,  or  linnen  or  cot* 
*^  too  mixed  with  any  other  materials,  or  other  linnen  znd 
^  cotton  manufa^res  in  the  loom,  or  any  warp  or  (IiutC| 
^  tools,  tackle,  and  utenfils,  prepared  for,  or  employed  in  the 
^  miikifig  thereof,  or  (hall  wilfully  and  malicioufly  breuk  and 
fl  deftfoy^vny  toolS)  tackle,  and  utenfils,  uCed  in  and  for  the 
^'''C<Mio|(f^^fljng,  weaving,  preparing,  or  making  in  any 
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^'  waj  frbaterer^nyfucblinocn  or  cotton,  or  linnen  or  cotton  ^"^^  ^  ®'**'^* 
•*  mixed  with  anjr  other  materials,  or  other  linnen  and  couon  gcu'c/m^ntf. 
«  goods,  or  linnen  and  cot«on  manufactures  whatfoever,  not  taaure  i«  the 
#*  ihaving  the  conttnt  of- the  owner  fo  to  do^  (ball  be  guilty  »>n^ttnof 
M  of  .frlqny  widiout  benefit  of  clergy/'  ^"^^"^ 


APPENDIX   THE    ELEVENTH. 


Of  OFFENCES  11^  not  HMonmuG  QUARANTINE. 

t  TT  is  enadled  hj  i6  Geo*  2.  c.  26.  •*  That  all  fbips  and  v?de  t  Uc.  c. 
X  **  rtBcls  arriving,  and  all  pcrfons,  goodsi  and  merchao-  3t*    7  c)co.  r. 
*•  dises  coming  or  imported  from  any  place  from  whence  the  l[  ^.'con?im.*ed* 
*^  privf  council  iball  judge  it  probable  that  the  infedion  may  be  by  2)  Geo.  \. 
^  brought,  fliall  be  obliged  to  make  their  quarantine  in  fucb  ^  ^9«  r.  6.    1 
**  place,  for  fuch time, and  in fuch  manner  asihall  be  direded  5  olo'c'%1* 
^  by  the  king's  order  in  council,  ratified  by  proclamation,  or  »6  Geo.  k  c.  6. 
^*  pubUflied  in  the  6>z^/fr,  and  that  during  fuch  appointed  pe-  ^^^^  ^*j^-  »•  ^*  *• 
"  riod,  noperfon,  goods,  or  merchandises,  (hall  come,  or  be  fions'reijJcaVng  * 
^  brought  on  (bore,  or  go,  or  be  put  on  board  any  other  (hip,  quar^mtinr,  >  de 
•*  or  veflel,  without  permiffion,  and  under  fuch  regulationa^  33Qwo»c.i6* 
**  as  (ball  be  ordered  by  the  king  in  council,  as  aforefaid/' 

t  Si^.  2.  And  it  is  further  enaAcd  by  par.  %.  *•  That  if  the 
^^  plague  (ball  appear  on  board  any  (hip,  being  to  the  north*- 
^*  ward  of  Cape  Finifterre,  the  commander  (hall  immediately 
'^  proceed,  by  29  Geo.  2»  c*  8.  to  the  harbour  of  St.  Helena 
**  Pool,  or  to  fuch  other  place  as  the  privy  council  (hall  apt- 
**  point,  and  from  thence  caufc  intelligence  of  tbe  conditioa 
^  of  his  (hip  to  be  given  to  the  fecretary  of  ftate.  But  if  be 
**  (hall  not  be  able  to  make  Scilly,  or  is  forced  to  go  up  either 
^*  of  tbe  Channels,  he  (hall  not  prefume  to  enter  with  fuch  (hip 
^  into  aoy  port,  but  (ball  remain  in  (bme  open  road,  avoidr 
^*  ing  all  intercourfe  whatever,  with  other  (bips,  until  tbf 
^'  king'i»  pleafure  be  known,  on  pain  of  being  adjudged 
^  guilty  o(  felony  without  benefit  of  clergy." 

t  Se3'  3*  And  h  is  further  enabled  par.  3.  '*  That  whenever 
^  any  country  is  infei^ed  with  tbe  plague^  or  tbe  privy  council 
**  (ball  as  aforefaid,  have  made  any  order  for  pirrfwjmii)g  of 
^  quarantine^  the  officer  appointed  for  the  purpofe,  flia^l  at 
^*  a  convenient  diftance,  as  often  as  any  ibip  gr  veflel  (baJI. 
^  attempt  to  enter  any  port  or  place,  demaod  of  ;bc  comftaii^ 
^  der  every  particular  (as  fpccified  in  tb^-  %ft)  jtpi^^iMrOM^ 
^  tbef^tpe,  and  in  cafe  it  (hall  appear  that  aov  atfj^cbn.ofi  V 

^t .  hoardf  uch  (hip  or  veiTc],  (ball  at  the  time  of  (y»\aM»inati90 
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"  be  aftually  infefled  with  the  plague,  or  that  fach  fiiip  ii 
**  obliged  to  perform  quarantine,  having  come  from  anv  plACt 
♦*  vifitcd  with  the  plague,  any  of  the  king's  (hips,  &c.  may 
"  by  force  and  violence  oblige  her  to  repair  to  the  place 
*'  appointed  for  performing  quarantine.  And  in  cafe  the  com- 
*'  mander  of  fuch  (hip  or  vefTcl,  conceal  the  fame,  he 
«*  (hall  fufFer  drath  without  clergy.  And  in  cafe  fuch 
*'  commander  do  not  make  a  true  difcovery  in  any  other  of  the 
particulars  direfted  by  the  zSt,  he  (hall  forfeit  200 1.  and  if 
he  do  not  repair  to  the  place  appointed,  5C0I.  And  any 
**  pcrfons  who  attempt  to  quit  the  vefl'el,  (liall  be  obliged 
**  to  return,  fuftcr  iniprifonmcnt  for  fix  months,  and  for- 
«  feit  200 1.'* 

t  ^fSi.  4.  And  by  pat.  8.  **  If  any  perfon  obliged  to 
*•  perform  quarantine,  as  aforefaid,  (hall  wilfully  refufe  or  ne- 
•'  gleft  to  repair,  within  convenient  time,  after  notice,  to 
•*  the  houfe,  lazaret,  or  other  place,  ("as  direfted  by  the  ad  to 
*'  be  provided)  or  having  been  placed  therein,  (hall  efcape,  or 
*'  attempt  to  efcape  out  of  the  fame  before  qu/irantifte  i\i\\y  per- 
**  formed,  it  (hall  be  lawful  for  the  officer  appointed,  by  force, 
*'  to  compel  his  return,  and  every  perfon  io  refufing,  or  nc- 
**  gle£ling  to  repair  after  fuch  notice  as  aforefaid,  into  fuch 
"  houfe,  lazaret,  or  other  place  ;  and  alfo  every  perfon  adlually 
•*  cfcaping  as  aforefaid,  fliall  fuffer  death  without  clergy." 

t  Sf^.  5.  And  it  is  fiirthcr  enafted  by  the  faid  ftatute,  par. 
10.  "  That  if  any  perfon  not  infefted  with  the  plague,  nor 
•*  liable  to  perform  quarantine,  (hM  enter  any  houfe,  la- 
'"  zaret,.or  other  place,  appointed  as  the  acldirefts,  whilft  any 
*'  perfon  or  perfons  infedtcd  with  the  plague,  or  being  under 
**  quarantine  (hall  be  therein,  and  (hall  return,  or  attempt  to 
•*  return,  from  thence  without  permiflion^  by  order  of  privy 
**  council,  the  officer  may  compel  him  to  teturn.  And  in  cafe 
•*  fuch  perfon  (hall  actually  efcape  out  of  fuch  houfe,  lazaret,  or 
'•*  place  appointed  as  the  ad  direds,  before  the  full  perfor- 
••  mance  of  quarantine,  he  (hall  fuft'er  death  without  clergy. 
'**  If  the  oflficcr  neglcds  his  duty,  he  (hall  forfeit  lool.  and  ft 
^'  he  embezzle  any  goods,  he  (hall  pay  treble  damages/' 

t  Se^.  6.  And  it  is  further  cnaded  par.  18.  "  That  if  any 
■**  perfon  or  perfons,  (hall  knowingly,  or  wilfully,  con- 
**  ceal  from  the  officers  of  quarantine^  or  (hall  claiidcflinely 
**  convey  any  letters,  goods,  wares,  or  merchandizes  from  any 
*<  (hip  under  quarantines^  or  liable  to  perform  quarantine  as 
"  aforefaid,  or  from  any  lazaret,  or  other  place  where  goods 
^*  (hall  be  ^xfoTmm%  quarantine^  every  fuch  offender  (hall  fuf» 
^*  fcr  death  without  clergy/* 
;    .'.      -c     i  APPEN- 
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APt^fel^DtX   THE    1-WELFTtt* 

Of   hindering   tfiii   EXPORTATION  or  CORl^i 

f  T  T  is  Bnadcd  by  ii  Gcoi  1.  c.  21.  "That  whoever  fliall  to  affiuU  ^*th 
I  "  wilfully  and  malicioutty  bcat»  wound,  or  ufc  any  other  *"'^."5  ^  ^[""^J^ 
*^  Violence  Co  or  upon  any  perlon  or  perions,  with  intent  to 
*^  det^r  or  hinder  him  or  them  from  buying  9f  any  corn  or 
**  grain  in  any  mark^  or  other  place  within  this  kingdom! 
^'  or  (hall  unlawfully  ftop  or  feiie  upon  any  waggon,  cart^ 
'*  or  other  carriage^  or  horfe  loaded  with  wheat,  flourj  meal| 
^*  malt,  or  other  grain,  in  or  on  the  way  to  or  from  any  city^ 
'^^  market-town»  or  fea  port  of  this  kingdom,  and  wilfully  i^nd 
*•  malicioufly  break,  cut,  fcparate,  or  deflroy  the  fame,  or 
«*  any  part  thereof,  or  the  harnefs  of  the  horfes  drawing  the 
^'  fame  I  or  fliait  unlawfully  take  ofF^  drive  away,  kill,  or 
^^  wound  any  fUch  horfes,  or  Unlawfully  beat  oi^  woUhd  the 
•*  driver  or  drivers  of  fuch  waggon,  cart,  or  other  carriage^ 
*'  or  horfe  fo  loaded,  in  order  to  ftop  the  fame  j  or  (hall^  by 
*•  cutting  of  the  facks^  or  otherwife^  fcatter  or  throw  abroad 
*^  fuch  wheat,  flour,  meal,  malt^  or  other  grain,  or  (hall 
**  take,  or  carry  away,  fpoil,  or  damage  the  fame  or  any  part 
"  thereof  J  on  conviction  by  two  juftices  of  the  peace,  or  at 
"  feifions,  fhall  be  fent  to  the  common  gaol,  orboufe  of  cor- 
^^  reCiion^  to  hsird  labour,  not  exceeding  three  months,  nor 
**  lefs  than  one,  and  be  once  publickly  whipped  during  the 
**  faid  confinements '^ 

t  Sea.  1.     And  it  is  fuftbcf  enacted,  pif.  a.  **  T*hat  tf  ahy  Afccohdcrtfence) 

"  fuch  perfon  or  perfons  fo  conviftcd  (hall  corbmit  any  of  the  or  to  dcftroy  anf 

**  ofFcnccs  aforefaid  a  fecond  time,  or  if  any  perfon  or  perfons  ^fj)j*7*  *" 

**  (hall  wilfully  and  malicioufly  pull,,  throw  down,  or  other* 

"  wife  deftroy  any  (lofe-houfe  or  granary,  or  other  place  whcrd 

•*  corn  (ball  be  then  kept,  in  order  to  be  exported  j  or  fliall 

'*  unlawfully  enter  any   fuch  ftore-houfc^  gragary,  or  othe/ 

•*  place,  and  take  and  carry  away  any  corn,  flour,  meal>  ^r 

**  grain  therefrom,  or  (hall  throw  abroad  ot  fpoil  the  fame,  «>jf 

^^  any  part  thereof ^  or  (hall  Unlawfully  enter  on  board  any 

*'  (hip,  barge)  boat,  or  vcflel,  axld  (hall  wilfully  and  malici- 

•*  oufly  take  and  carry  away^  caft^  or  throw  out  therefromi 

<^  or  otherwlfe  fpoil  or  damage  any  meal^  floury  wheat,  ut 

^*  grain   therein,    intisnded  for  exportation,    every  perfon  fo 

^^  offending,  (hallf    on   convidionj    be  tranfported  for  ^ttert 

*•  years  \  and  if  fuch  conviil  (hall  return,  &c.   he  (hull  fuiFet 

•«  death  as  a   felon,   without   benefit  of  clergy ;  but  wiihaut 

••  corruption  of  blood,  lofsofdower^  or  diiiah«riiai\ce»^ 
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t'*^.  3.  And  it  fs  further  enafted,  **  That  the  hundred 
*'  where  any  fuch  oftence  (hall  be  committed,  (hall  make  full 
^^  fatisfaAion  and  amends,  not  exceeding  one  hundred  pounds, 
^^  to  any  party  injured,  or  their  reprcfentatives,  for  the 
*'  damages  they  fuftain  by  any  offender  againft  this  adt,  to  be 
**  recovered  as  dire^ed  by  the  ftatute  of  hue  and  cry,  27 
^^  Eliz.  c.  13.  But  the  party  (hall  give  notice  to  a  conflablc 
*'  within  two  days  after  the  fa£t ;  and  before  the  expiration  of 
*^  ten  days  after  fuch  notice,  ihall  give  in  his  examination  as 
^  the  a£i  directs^  and  if  any  one  of  the  offenders  be  convi£led 
**  within  twelve  months,  the  hundred  is  releafed.  No  adlions, 
^*  therefore,  (hall  be  brought  before  the  expiration  of  one 
^'  ycur,  nor  after  die  expiration  of  two  years.'* 


APPENDIX   THE  THIRTEENTH. 


to  Ametitf  ^ 


Of   the    offence   or   RETURNING    from 
TRANSPORTATION. 

t   A  L  L  offenders  convi£ledof  grand  or  petit  larceny^  or  any 

/^  other  felonious  takings  except  the  buying  or  receiving 

of  ftolen  goods,  whofe  crimes  are  within  the  benefit  of  clergy^ 

and  for  which  they  are  liable  only  to  be  burned  in  the  hand  or 

whipped;  and  alfo  all  offenders  whofe  crimes,  on  conviction, 

exclude  them  from  the  benefit  of  clergy,  to  whom  his  majeily 

iball  extend  his  royal  mercy,  on  condition  of  Jucb  tranfporta^ 

(t)  ir  the  cofi-  ^^0^9  (i)  fignified  under  the  great  feal,  by  one  of  the  principal 

auion  of  the      fecretaries of  ttate,ihall,  and  may  be  tranfported  to  America  (2) 

kinf'i  p*r^n     fgr  feven  years  &  and  all  offendcis  convidted  of  knowingly  buy- 
&aUbe,  thathe   .  '  •    .        /*    1  t  1.         r     t.  i-  •        1  ^ 

depam  the  realm  ing  or  receiving  Itolen  goods,  to  whom  fuch  conditional  mercy 

within  fourteen    (hall  be  extended,  generally  Ihall  be  tranfported  to  Ameri-a 

!dr*«f^h^**dif.  f^^'^he  term  of  fourteen  years,  or  fuch  other  cerm  as  (hall  be 

charge  from  prU  made   part  of  fuch  condition.     And  it  is  thereupon  furibcr 

fon.  It  has  been  eiiaded,  by  4  Geo,  i.  c.  11.  f.  2.    "  That  if  any  offender  or 

daily  boolc  which  "  9ffendcrs  fo  ordered  to  Be  tranfported  tor  any  term  of  fcveu 

IS  kept  by  the  '^  years  or  fourteen  years,  or  other  time  or  times  as  afore* 

clerk  of  the  pa-  u  f^id,  Ihall  return  into  any  part  of  Great  "Britain  or  Ireland, 

^n'ia^whick  Uic  **  bcfore  the  end  of  his  or  their  faid  term,  he  or  fhe  fo  return- 

difchargea  and     **  ing  as  aforcfaid,  fhall  be  liable  to  be  punrihed  as  any  pcrfon 

aJTwmT^    **  attainted  of  felony  without  the  benefit  of  clergy,  and  exe- 

admiOabie  evi-    **  cution  ihall  and  may  be  awarded  againll  fuch  offender  or 

«tcacc  to  pfo\e 

the  time  and  fad  of  the  diichai^»  fldtho*  it  is  the  duty  of  another  officer  to  difchargo  the  prifonert^ 

and  the  clerk  of  thepapcrs  has  no  perfon^i  kxMwledfc  ot  the  fa&»    O.  U.  1725,  p.  1x37,  xx3S« 

fs)  And  it  hat  been  determined  by  all  the  judges,  upon  a  qoeflion  arifing  on  the  fiihing  a£t,  re- 
Jkmd  hy  Mr.  Ju^ee  Bithuriftf  th#t  when  mx  adlof  parliameiu  f^^ys  genexally  that  an  offender  ihaU 
ir  tmUptmed,  wjchout  A/iD^  whutt  it  ihaii  be  tj  Amtxk^    V)«  ^  11^ ^1 "{.  vi^^* 
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«'  offenders  accordingly/*  Provided  ncvcrthclcfs,  •*  That  the 
^^  king  maj  at  any  time  pardon,  and  difpenfe  with  any  fuch 
^  tranfportation,  and  allow  of  the  return  of  any  fuch  offender 
*^  or  offenders  from  America,  upon  the  terms  as  defcribed  iu 
•*  the  adt." 

t  Se^.  a.  And  whereas  feme  felons  ordered  for  trantporta- 
tion,  have  already,  and  others  may,  come  on  (bore,  and  re^ 
turn  to  Great  Britain  before  they  have  been  adually  traofport- 
fcd  to  America,  or  may  break  gaol,  or  efcape  before  fudi 
tranfportation.  It  is  thereupon  ena<S):ed,  by  6  Geo.  i.  c.  23' 
f.  6.  ^^  That  if  any  felon  or  felons  who  (hall  be  ordered  for 
*^  tranfportation,  iball  be  afterwards  at  -large  within  Great 
^^  Britain,  without  fome  lawful  caufe,  before  the  expiration 
•'  of  the  term  for  which  fuch  felon  or  felons  was,  were,  or 
*^  (hall  be  ordered  to  be  tranfport^d,  all  and  every  fuch*  perfon 
*^  and  peribns,  being  thereof  lawfully  convided,  (3)  (})all  (1)  If  the  ftU 
^*  fuffcr  death  as  in  cafes  of  felony,  without  benefit  of  [;7Ji['^"„7eftthI 
«  clergy."  f!c\^  a„d  le- 

knowlcdge  he  is 
the  man,  the  coort  will  record  fut  confttRon.  O.  B.  17S4,  p*  56.  But,  athervrffe,  the  record  or* 
hit  conviAion  mail  be  produced;  it  muft  correipond  with  the  avcrmeoti  in  the  iBdiAmenty  •ml 
evidence  muft  be  givefll^  of  hit  ideaticy^     O.  B.  17S5,  p«  1137. 

t  Se/f.  3*  And  to  the  intent  that  fitch  conviflion  nuyjbe  as 
little  trouble  as  poffible.  It  is  further  enaOed  by  p^r.  7.  M«JcoftHiI. 
•*  That  fuch  offender  may  be  tried  either  before  juftices  of 
**  aflize,  oyer  and  terminer,  or  gaol  delivery  for  the  county, 
"  city.  Tit  place  from  whence  he  was  ordered  to  be  tranf- 
^^  ported ;  and  that  the  clerk  of  the  a(&ze  and  the  clerk  of  tho 
**  peace  where  fuch  orders  for  tranfportation  (ball  be  made,  , 
*^  (hall,  at  the  requed  of  the  profecutor,  or  any  other  in  his  . 
•*  majefty's  behalf,  certify  a  tranfcript,  briefly  and  in  few 
*^  words,  containing  the  eSc&  and  tenor  of  every  indiiSment 
*♦  and  conviiSkion  of  fuch  man  or  woman,  and  of  the  order  or 
^*  contract  for  his  or  her  tranfportation,^ to  the  juftices  of  a(&ce, 
•«  oyer  and  terminer,  or  gaol  delivery  where  fuch  oian  or 
^^  woman  (ball  be  indi<fted;  which  (hall,  on  produi^'on  of  it, 
*^  be  a  fuflicient  proof  of  the  former  conviclion  and  order  for 
•  •*  tranfportation." 

t  Si^.  4.  And  whereas  many  felons  who  have  agreed,  upon 
certain  conditions,  to  tranfport  thcmfelves,  either  for  life,  or  S^i^B^ihttcT'^^ 
for  fome  term  or  number  of  years,  have  already,  and  may  feivci,  te 
hereafter  come  on  (hore  or  return,  It  is  enacted,  by  16  Geo.  a. 
c.  15.  **  That  if  any  felon  or  other  offender  already  ordered, 
•*  or  hereafter  to  be  ordered  for  tranfportation,  or  who  hath 
•*  already,  or  hereafter  fliall  agree  to  tranfport  him  or  her- 
*•  felf,  on  certain  conditions,  to  America,  cither  for  life  or 
••  any  number  of  years,  fhall  be  afterwards  at  large,  with- 
^  in  any  part  of  Great  Britain,  without  fome  lavifuV  cau^^ 

K  3  ^^  V^tti 
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^*  before  the  expiration  of  the  term  for  which  he  or  (he  werQ 
**  fo  ordered  to  be  tranfpprted,  or  hzd  fo  agreed  to  tranfporC 
**  him  or  hcrfclf;  all  and  every  fuchperfon  or  perfons  being 
«•  thereof  lawfully  convidtcd,  fhall  fufier  death  without  benefit 
♦♦  pf  clergy/^ 

t  &^-  5.  Whereas  oflfirnders  excluded  from  the  benefit  of 
ielergy  arc  frequently  reprieved  by  the  judge  who  tries  them^ 
and,  upon  his  recommendation,  may  receive  mercy  on  con- 
dition  of  tranfportation  to  America  for  life  or  for  the  term  of 
fourteen  years-,  it  is  enaded  by  8  Geo.  3.  c.  15,  **  That 
where,  upon  fuch  recommendation^  fuch  oiFenders  fhall  re- 
ceive mercy  as  aforefaid,  (igntfied  by  a  principal  fecretary 
of  ftate,  to  the  judge  fo  recommending,  it  (hall  be  lawful 
fof  every  fuch  judge  to  make  an  order  for  the  immediate 
tranfportation  of  every  fuch  offender^  which  (hall  be  as 
good  and  feffe£lual,  and  be  confidered  as  if  the  fame  had  been 
made  during  the  continuance  of  the  afCzes  at  which  fuch 
offender  was,  or  (hail  be  convidled."  •*  But  if  fuch  offender 
♦^  fo  ordered  for  tranfportation  (hall  be  afterwards  at  large, 
M  within  any  part  x^f  Great  Britain,  without  fome  lawful 
^*  caiife,  (4)  before  the  expiration  of  the  term  for  which  fucU 
<'  offender  (hall  have  been  ordered  to  be  tranfported^  every 
••  fuch  perfon  being  thereof  lawfully  convitSed,  fhall  fuffer 
*^  death  without  benefit  of  clergy,  and  (hall  be  tried  in  lik^ 
'*  manner  as  oi ha-  felons  foynd  at  large  before  the  expiration 
t^  of  their  (cim," 

{4)  Mivimuiaa  Miller  V«$ccr.vit^e<l  at  ^.B.  January  fcflicms,  i77ij  and  ordered  for  tranfporraTior. 
Xor  Vevf ji  %«•»'.•.  Fl8  obtained  mercy,  ur:<lcr  the  fi^n  manual,  on  cond^tipn  of  liis  giving  fccu'ii.^ 
to  the  faU3V-;ii.'"»n  of  the  R^crdir  to  tianlport  himfclf  tor  that  ttrrr..  He  gave  the  fccuiity,  and  \\a\ 
accordingly  admitted  to  bail,  but  did  not  go  abroad.  \n  December  fcHiona  following  he  \v;js  m- 
ciiAed  cajvitally  for  bein^  at  lar^.  &c.  He  oJfTeixu  tnc  Agn  manu.d  in  evidence,  but  th^  beinjr  re 
jr^ed,  he  wai  found  guiily,  fubjtft  to  the  opiftion  otthcjurt^rj,  Jiift,  Wht^rhcr  thf  fign  m.in  ul. 
rutht  to  hivc  been  revcivcd  ?  Secondly*  Whether  it  could  hsvq  av<»iicd  the  pr>foncr,  as  he  haJ  r.Df: 
futfictttUUy  rfrfofTred  the  condUionf  «>t  his  pardon  ?  All  thf  judg;es,  except  De  Grey,  C.J.  were  tma- 
hi;i.ous  that  ihc  evidence  ought  10  h|ive  been  received  j  aod  iha?  the  pr.foucr  having  complied  vurl,  the 
literal  imoort  ot  lh«  concU'tuK  ^\  giving  the  fccuiity,  wlilch  authoiiicd  the  judge  to  l>.iil  him,  it  \v.\.t  a 
pQtd  Cfiufc  for  him  to  appear  at  iargf,  and  thereforv  ought  not  tc«  havr  been  conviftcd.  ^lack.  -"it. 
I:  is  fid,  how-cvcr,  that  bo  judicial  determination  >»3S  ever  communicated  upon  this  caic,  butih«r 
the  prilor^er  wa*",  in  fati^  rrhwuidcd  to  his  foimcr  fer.ir,-)cc.  0.8.17/05,  p.  1140,  1145.  AnJ  ti^-j 
•Di^ears  tt>  be  ?hd  pr^dtice,  yicc  f^iiri^k  M^iiin'*  cafe.  And  t|i^  taic  yf  Aiklci,  Q.  B.  i;5^, 
Ko.  901, 

t  i?^J7.  6,     B\Jt  America  having  at  length  feparatcd  from  i;s 

Tmfportatbn    connection   with  Great   Britain,  The    punifliment  of  felons 

beya.id  uie  fe..s.  ancj  Other  off*endcrs  by  tranfporiation  to   the  plantations,  was 

attended   with  mftny  difficulties.      And   it  is   thcicforc    cn- 

Confmu-ci  to  ^^^^  ^^  ^9  ^^^'  3*  ^'  <^'  *^  That  \vhca  any  perfon  in  ring- 
theMlI  }ont,  *'  l^nJ*  or  Waits,  {hall  be  lawfully  conviaed  of  gra^d  or  petit 
1787,  by  24  *«  larceny,  or  any  other  crime  for  which  he  ii  liable  to  be 
Geo.  3.C.  56.  u  tranfportcd  to  America,  fuch  perfon  fliall,  if  the  court  fli;alJ 
€«  tijink  At,  b?  Qr49r?<i  t©  be  tranfportcd  tq  any  paru  beyond 
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**  the  fcas,  whether  the  fame  be  fituated  in  America,  or  clfc-  Barrlngton  on 
**  where,  in  fuch  and  the  like  manner,  and  for  the  fame  term,  !^^  ^jJ^^^J*  ^' 
*'  as,  and  for  which  fuch  perfon  is,  or  (hall  be  liable  to  be 
"  tranfported  to  America/* 

t  Si^.  7.    And  it  is  further  enailsd  by  the  faid  (latute,  par. 
§.*  *^  That  when  any  fuch  perfon,   who  fhall  be  fo  convitled, 
^*  (ball,  in  confequcnce  thereof,  be  orilcrcd   to  he  tranfported 
J'  to  any  parts  beyond  the  fe^s.    Or  if  his  majcfty  (hall  extend 
♦*  his  mercy  to  any  qfFender,  cof«vi»2ed  or  attainted  of  any  fc- 
''  lony  excluded  from  clergy,  upon  condit. on  of  ("^J  tranfporta-  (a)  For  the 
**  tion  to  zny  parts  beyond  the  fea«,  as  aforefaid,  then  in  any  fuch  c^n^Jt'onar^^'-'Jl 
«c  cafes  all  laws,  (latutes,   ufages,   and  cuftoms  now  in  force,  dons  are  now 
**  with  regard  to  tianfportation  to  America,  and  their  puni(h-«'  worded,  vide 
♦*  ment  for  being  afterwa(d  at  large,  within  any  part  of  Great    *  *'  ^'  ^^* 
**  Britain,  before  the  expiration  ot  the  fcveral  terms  for  whicl^ 
•*  they  were  ordered  to  be  tranfpo  ted,  or  had  agreed  to  tranf- 
^*  port  themfelves,  and  particularly  the  fevera}  proviftons  con« 
^  tained  in  the  4  Geo.  i.  c,  11.     6  Geo..  !•  c.  23-    16  Geo. 
^*  2.  c.  15.  and  the  8  Geo.3.  c.  15.  (hall  take  place  and  be  iri 
<*  force  and  enure,  with  regard  to  the  tranfportatipn  of  fuch  of- 
*'  fender?,  and  with  rega-d  to  their  puni(hmenl  for  befng  aftcr- 
*^  waxds  at  large  as  aforefaid,  in  like  manner  as  if  the  fame  had 
^  been  repeated,  and  fpccially  infcrted  in  this  a£t*'  (s) 

(5^  Alleles  was  convided,  O.  B.  January  relHoni,  I7?4i  offoJony  vfitb'm  th«  ben^Jit  of  clergy  ^ 
|ind  received  lentence  of  trAnlportatiun,  accoiding  to  the  dircdioos  of  this  adt,  tor  fevea  years.  He 
ircr'ived  his  maje(K*s  pardon  *'  on  conJition  of  dcpjiting  the  lealm  within  fourteen  dayk  attrr  hii 
*•  difchargc,  giving  fecurity  to  the  fat  slad^ion  of  the  Recorder  ii  to  do."  He  gave  the  fecurity  re 
quired  J  and  in  confequence  thereof  was  <lifcharge<4  out  of  Ncrwgate  on  the'gth  of  March,  17S5,  by  virtue 
of  a  warrant  under  theliand  and  fcal  of  the  Rec'>rccr,  On  tlie  z6?h  of  May  following,  he  was  ap- 
prehended, and  afterwards  indited  for  bein^  at  lar^jc  in  Great  Britain  before  the  cxpintion  of  the- 
,  term,  withopl  ahv  lawful  caufe,  Ac.  Upoii  th<»fe  fads  being  pruyed;,  feveral  qucftions  of  )jw 
^r.>f',*.— The  ^6  Geo.  ».  c.  i  5,  inflids  de:<ch  upon  the  return  \i  any  fcjon  "  who  jLa'.l  have  j^gicrd  to 
•*  tranfpurt  himf'lf  tc  jimerra,"^  Aiklcs  had  only  agreed  totranfport  y\\m^t\t  bcy[snd ihe  /V^i. — *;  he 
loGco.  3.C.  74,  i:.tl*i5U  death  upon  the  return  of  any  offender  cr  nvifled  of  tnycrim-.'  for  which  !icw»« 
Jiabie,  by  the  fo; m-r  jcIs,  ro  be  tranfported  to  Amtrrica,  ^*  who  ftiall,  in  confequence  tberecf^  be  ordered 
**  t')  be  »ranfportcd  to  parts  b?*yond  the  fcMf,"  Aikles  hod  mot  becu  tranfportid  beyond  the  fcas  In  coy* 
(cjHtttce  of  a  conviction  which  rendered  him  liable  to  be  tifanfpurted  tu  America  t  PK*  lud« 
'agreed  to  tranfport  bitnlelf  in  conftqu'ence  of  the  kiug'a  pardon,  &c  \  a  cafe  for  which  the  j«i>  hjj 
made  no  cxprffj  provifi^.n.  The  19  Geo.  3.  c  74.  inflids  deash  upon  the  return  of  any  oiT-.u- 
d^r  ««  convidtrd  of  felony,  excluded  from  clergy,  to  whom  hif  mnjefty  (halh  extend  mercy  on  condition 
*.*  of  traiifportation."  ButAliclcs  hjd  received  condiiiunral  mercy,  on  conviAion  of  an  oifence  tviii>im 
^be  benefit  of  clergy  •  \x.  w;is  thirsfore  contended  that  ilje  prifoi.er  was  nor,  mmeditite'y^  wit.  in  um 
9perat:on  o»  th«'fe  itatutcs.  But  Alleles  had  broken  the  copJirion  of  fie  king's  parcon,  in  no;  -j?- 
parfing  the  rralm  wit-in  fourteen  diys  from  his  oifvhariic;  a.«d  upiin  the  argument  in  this  cafe,  i^ 
fferns  to  be  the  opinion,  that  the  whole  {rant  wa?,  in  conlVijuetjce  of  the  yiolaiion,  a  m''rc  imlilty 
5  id  entirely  done  aw;*y.  This  confiJaraiion  gave  birth  'o  the  quefiions  whetJtcr  the  priloner  \\m 
.'Ot  then  a  perfon  within  thefe  words  of  19  Geo.  3.  **  Uvvfully  coovi6lcd  of  acri-mc  for  which  h«i  '.a 
*'  Vtable  to  b*;  tranfporie*!  to  Ainerica,  and  who,  in  cvnfcqiicncc  thereof,  bad  been  ordered  to  i* 
S  irar,(^crtfd  beyond  the  feas.'*  But  it  wai  contended,  upon  the  authority  of  Millev's  cafe  bet\).e 
in*ntioned,  tl»at,  having  complic4  with  a  part  of  the  condition,  by  giving  fecurity,  wiiich,  though 
cthe  wireexprcifeJ,  wult  nccertarily  be  precedent;  the  l?s*^  difcharge  obtained  in  crnt.:qucnce  <f  u, 
by  virtue  of  the  Recorder*s  wirnnt,  formed  a  lavff^l  caufe  for  being  at  large^  w\\\q\\  was  i.ot  in- 
terrupted by  the  vi.iU'ion  ^f  the  further  condition, *'  that  he  ihould  depart  the  realm  within  fourteen 
•»  days,&c.''  1  hete  feveral  (jueftions  furolihcd  ingcauity  with  argument,  and  produced  the  fentinicnt< 
o(  judges,  highly  rcfpeftablc  indeed,  upon  points  of  criminal  law  j  but  this  queftion*  never  came  t»j  an 
V.ltimatede'-irion.  U  appeared  upon  further  evidcpce.tbw  the  prifoner  had  a  real  intention  to  qui:  the 
jcingnom,  which  had  r^r-n  (jl^feivted  by  unaffeded  ppvcity,  dillrefs,  and  ill  health.  The  jury,  unje- 
thr  Jircdtion  o^rhe  j  j»/rr,  t'lou^'hc  thrfc  cTC'imf^ancw  anvounteA  to  a  Itjal  excujc>  \.tvi>>\«.  ^xnVvn^-. 
u  IS  ^-.cs^r^uifl,  d.fj  ,i:uJ,  an  J  ronaandci  to  his  former  (cttt^ace.      0»\i»  v^^^^  '^vk*  ^^'v. 
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LaiHniroBtMMni  +  ^'^^  *'  ^* '*  alio  enaftcd  by  par.  ay.  **  Thittnalc  of- 
thehulkil  **  fcndcis,  convifted  of  any  crtiYiet  exeept  petit  larceny,  /of 
**  which  they  are  liable  to  tranfportation,  may  in  lieu  thereof^ 
'*  if  the  court  (hall  think  fit,  be  punilhed  by -being  kept  oq 
**  board  (hips  or  vcflcis,  (commonly  caUed  the  hulks)  and  em* 
**  ployed  in  raifing  (and«  (oil,  or  gravel  froni  the- river  Thames^ 
*^  &c.  &c.  for  fuch  term,  not  lefs  than  one  year,  nor  exceeding 
•*  five  vearS.  Or,  in  cafe  fuch  offender  (hall  be  liable  to  be 
♦•  traniported  for  fourteen  years»  iiot  exceeding  feven  years^ 
•*  as  the  court  (hall  think  fit  to  order  and  adjudge/* 

t  Si£2^  9.  And  it  is  alfo  ena^^ed  par.  zi,  <«  That  wher< 
^^  any  male  offender  (hall  be  lawfully  coovi£led  of  any  robbery^ 
♦*  or  other  felony  without  benefit  of  clergy,  and  mercy,  noti- 
*^  fi^d  in  writing,  by  a  fecretary  of  ftate  as  aforefaid,  ^11  be 
^'  extended  to  fuch  offender,  upon  conditionof  being  kept  to  hard 
..  .  ««  labour,  during  any  fpecified  term,  fuch  mercy  may  be  allowed 

**  in  the  fame  manner,  as  if  there  was  a  conditional  pardon,- 
'^  under  the  great  feal,  and  the  court  (a)  may,*  and  (hall  or- 
fj)^  VUf  tilt  ti  j^j.  fu^ij  offender  to  be  kept  to  hatd  labour,  as  aforefaid,  for 
^^  the  time  fpecified  in  the  notifkation  from  the  fecretary  of 
♦*  ftate." 

f  €i£ff  10.  t(  is  therefore  further  enaded  by  the  fr^id*  f!atut» 
Wl^^%*u^  °f  >9Gco.  3.C.74.  "  That  if  any  perfon  who  hath  been 
niflinKnt  af  'V  Ordered  to  hard  labour,  inftead  of  tranfpor  ration,  (ball=  break 
d0uh4tM'ttthofe  «*  f^m  the  cuflody  of  the  keepers,  or  efcape,  they  (hail  be 
J?ttK«fAaii"r  "  punifhrd  by  an  addition  of  three  years  to  the  term  for 
inilead  or'  being  «<  which  hf,  or  (be,  at  the  time  of  bis,  or  her  i>ieach  of 
ftM^n'an'^'r^h  '*  ?"*<>"*  ^^  efcape  was  fubjcA  to  be  confined,  and  if  fuch 
piicCToffoi!  *  **  pprfon  fo  punifhcd  by  fuch  addition  to  the  term  of  con- 
finemfiit  m^n-    *♦  fincmcnt,  (hall  afterwards  be  convi£kd  of  a  fecond  .efcape, 

ia?  aIS  bJeak  "  Q'  ^^^^^^  ^f  P"^°"'  ^^  ^^  ^^  *^  ^^  adjudged  guilty  of 
froJn  their  keep.  *♦  felony,  without  benefit  of  clergy/' 

rrt  or  efcape. 

put|  ai  ibis  part  of  tht  a&  was  l^ever  CArried  itito  exectictoti>  the  inferiion  of  it  is  omirtc  J« 


Sehf   lu     But  the  difficulty  of  inf^mediatety  finding  pro- 


»9 
by  24  Geo.  3.  fcf.  2.  c.  56.  which  has  continuance  to  the  . 

Jane  1787,    That  where  ofiendcrs  (hall  be  convided  at  ihc 

af&zes,  or  feffion^,  in  the  manner^  and  undei:  the  circum> 

ftances     before     mentioned,     fet     forth    more     ^t     large, 

under  title  tr  anfportatioa  at  the  end  of  chapter  33,  in  the 

fecond  book,  ^*of  ofienccs  for  which  fuch  offenders  (hall  be 

Ht  liable  to  be  tran(potted,  &c.  it  (ball,  and  maybe  lawful  for 

<«  the  court  to  order  and  adjuge,  .that  Cuch  offenders  fo  convi£t. 

•*  ed,  (ball  be  tranfported  beyond  thc.fras,  for  any  term  of 

^*  /cMff,  not  exceeding  the  number' for  Nvhkh  itiey  a:e  liable  to 
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^*  be  tnnCpontd.  And  that  in  every  fuch  cafe  it  (ball  and  may 
<<  be  lawAsI  for  his  majefty^  by,  and  with  the  adv.ice  of  bispri«  - 
«  vy  council  to  declare  and  appoint  to  what  place^  or  places^ 
**  part)  or  parts  beyond  the  feas,  either* within  his  majefty's 
^  dominions)  or  eife where,  out  of  his  majeffy's  dominions^ 
< '  foch  fielons ,  or  other  oflSniders  ihall  be  conveyed  or  tnmf* 
»•  poifed.V 

t  Sf&.  la.     And  it  is  further  enaScd  by  par.  5.  «*  That  If  x)eathtoittBni 
**  any  offender  who  (ball  be  lb  ordered,  by  any  fuch  court  as 
'*  aforefaid,  to  be  tranfported  beyond  the  feas,  or  who  (hall 
**  agree  t6  trknfport  himftlf,*or  herfelf,  on  certain  conditions, 
**  either  for  life,  or  any  mimber  of  yearS)to  any  fuch  place,  or 
'*  places,  part,  or  parts,  as  (Ball  be  appointed  by  his  maiefty, 
^^  in  manner  aforcfaid,  (ball  be  afterwards  at  large  in  Great 
^*  Britain,  or  Ireland,  without  foflEie  lawful  caufe,  before  the 
'^  expiration   of  the  term  for  which  fuch  <^ender  or   of-  K.B.rh*f*nm 
"  fenders,    (hall  have  been   ordered  to  be    tranfported  be*v  «»<>«  ^f  trial  i« 
«*  yond    the   feas,    or   (biJl    have    fo  agieed  to    tranfport  JeTa!'^!^*"' 
^*  himfelf,  or  herf^If,  as  aforefaid,   every  futh  offender  being 
**  at  large,  as  aforefaid,  being  thereof  lawfully  conviAed)  {halt* 
*'  fuftcr  death  without  benefit  of  clergy." 

f'Se(^'   tj.     And  it  is  further  ena^d  by  15  Geo.  3*  ^*        , 
46.  "  That  when  any  perfon   or  perfons,  (hall  be  lawfully  ^St^m!*^ 
"  convi^d,  before  any  court  competent  for  the  trial  of  crimes  trtnfported/  • 
*'  in  Scotland,  Of  any  offence  for  which  the  punifhment  of 
'^  tranfportation  may  be  infli<5^ed,   the  court  mily  adjudge  fuch 
"  perfon  or  perfons,  to  be  tranfported  beyond  the  feas,  in  like 
^*  manner  as  is  now  in  ufe,  and  his  majefly,  by  and  with  the    ' 
*^  advice  of  his  privy  council,  may  declare  and  appoint  what 
•^  place  or  parts  beyond  the  Teas,  either  within  his  majefty^s 
"  dominions,  or  elfewhere  but  of  hisdpminions,  fuch  ofien* 
'*  ders  (hall  be  conveyed  or  tranfported." 

SdSf.  14.     And  It  IS  alfo  further  en^fted,  "  That  when 
**  his  majefty  (hall  extend  his  mercy  to  aijy  offender  under  J^^r*   »*y 
**  fentence  of  death  in  Scotland  upon  condition  of  tranfpor-  oft*^h|J  VonSi 
**  tation,  fignified  by  one  of  the  principal  fecretaries  of  (late,  tion. 
^^  it  (hall  be  lawful  for  any  court,  having  authority,  to  allow 
"  fuch    offender,    the    benefit    of    a    conditional     pardon, 
^^  and  (except  in  cafes  where  fuch  offender  (hall  be  autho« 
**  nxed  by  his  majefty  to  tranfport  bimfclf)  to  bidcr  the  fame 
"  in  the  manner  the  a£l  dcfcribes." 

t  SiiH.  1 5.     And  it  is  further  enafted,  ^«  That  if  any  offcft-» 
**  der  in  Scotland,  ordered  for  tranfportation,  and  fu<?h  order  ^V'**^'*.^^*** 
*•  cannot  be  conveniently  executed,  with  rcffHefl:  to  the  place  in  ^au'ippaiAu 
*'  fuch  order  mentioned,  it  (hall  tie  lawful  for  any  two  or  more  of 
**  the  judges  of  the  court  of  Jufticiary,  to  order  that&cU  ^^^- 
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<*  der  ftall  be  tranfported  to   any  other  part  beyond  the  feas, 
♦<  which  (hall  have  been  appointed  by  his  majefty  as  aforefaid.'* 

♦  Sf^.   16.  And  it  16  cnacjcd  by  par.  3.  •*  That  if  any  of- 

?-7th'w"thout     **  fender  or  ofFcnders,  who  (hall  be  fo  orderrd  by  fuch  court  as 

cUr^y.               ^^  Mforefaid,  to  be  tranf'ported  beyond  the  feas^  or  who  fhall 

*'  agree  to  tranfport  himfclf  or  herfelf,  on  certain  conditions, 

**  as   aforefaid,  or  who   fhall  be  fo  ordered  by  two  jadges  of 
•*  the  Judiciary,  (hall  be  aftert^rards  at  large  in  Great  Britain 

^*  or  Ileland,  without  fome  lawful  caufe,  before  the  expiration 

**  of  the  term  for  which  fuch  offender  (hall  have  been  ordered 

^*  to    h^  tranfporred   bcyOnd    the    ieas,    or    (hall    have    fo 

'*  agrec^i  10  tranfport  himfelf,  or  herfflf,  or  fliall  have  been 

♦*  fo  or<fe  ed  by  two  j\)ftices  of  the  court  of  Jufticiary,  as 

•*  aforefaid,  every  fuch  offender,  on  being  thereof  lawfully  con- 

**  viftcd,  (hall  fufltr  death  as  irt  cafei  of  felony,   without  the 

♦*  benrhf  of  the  clergy,  by  the  Taw  of  England  ;  and  fuch  offen- 

^*  der  being  found  at  large  in  Scotland  may  be  cried  there  be- 

**  f«)  e  any  court  of  competent  jmifdiilion  for  the  trial  of  ii'^e 

W  original  offence.*' 


l?b» 


APPENDIX    THE   FOURTEENTH;. 
Ow  ASSAULT  WITH  INTENT  TO  ROB. 

\  H  E  old  maxim  of  the  criminal  law,  that  voluntas  r/- 

r  pro  faS^ 

''ourth;  1 

^ milg^ci      ^ ^  ^^^ •  —  i«»ic 

the  ninth  jrear  of  Edward  (c ),  a  different  doSrine  bcgao  to  (^)  VMVb<Jok, 
be  held  i  and  men  were  no  longer  punifhed  for  crimes  wbicli  '3  Hen  4.  85. 
they  only  mcdiWed,  but  had  not  adually  committed  {d)  i  and  pL  a^!".**"^^* 
iince  that  time  tbe  bare  intention  to  commit  a  felony  has  been  ^•'^'  c.'a;.  b. 
confidered  as  a  mifdemeahgr  only,  and  punifhable  by  fine,  ('')^«^»*Hif- 
imprifonment.  ar,.  (0  S^/J^-f"*. 

(r)  Plowden25f.    Cafes  tempvi  Hftrdwick^  3  Inft.  61. 

Se£i.  I.     But  the  punifliment  as  a  mifdemeanor,  not  being 
found  fufEciently  terrific   to  reftrain    the  frequency  of  th^ 
offence  it  is  recited  by  7  Geo.  2.  c.  22.  that  whereas  many 
of  his  majefty*s  fubje6b  have  of  late  frequently  been  put  in  fear 
and  danger  of  their  lives,  by  wicked  and  ill  difpofed  perfons^ 
aflaulting  and  attempting  to  rob  them ;  and  whereas  the  punilh* 
ment  of  fuch  offenders  is  not  adequate  to  the  heinoufneft  of 
the  crime,  nor  fufficient  to  deter  wicked  perfont  /rom  fuck  at* 
tempts;  to  the  end  therefore  that  all  perfons  may  be  detertvd  from 
committing  fuch  offences,  and  for  the  greater  punifhmentoffuch 
offenders,  and  for  the  more  effefiually  preventing  the  like  mif*  . 
chiefs  in  future.     It  is  ena<fted,  "  that  if  any  perfonor  perfons, 
"  with  any  offenfive  weapon,  or  inftrument  unlawfully  and 
^*  malicioufly,  (ball  afiault,  or  (hall  by  menaces,  or  in  or  by 
^<  any  forcible  or  violent  manner,  demand  any  money,  goods 
**  or  chattels,  of  or  from  any  other  perfon  or  perfons,  with 
*^  a  felonious  intent  to  rob,  or  commit  robbery  upon  fuch 
<<  perfon  or  perfons,   that  then   the  offender,  itc.   (hall  be 
*<  adjudged  liable  to  be  tranfported  for  feven  years/' 

SiH.  2.  And  it  is  alfo  enafted,  **  That  if  fuch  offender 
*<  fliall  break  gaol,  or  tfcape  before  tranfportation,  or  return 
**  before  the  expiration  of  the  feven  years^  he  (hall  fuffcf  death 
«*  without  benefit  of  clergy." 

Upm 


asi^  Of   assault  with  ihtewt  to  ROB. 

Upon  this  zSt  the  following  eon(lrts£lions  have  been 
made. 

t  Sft^.  3*     Firft,  thattocompleatthe  crime  not  only  the 

aflault,  as  by  holding  a  piftol  towards  a  coachman  on  his 

box  and  telling  himtoftopi  but  a  demand  of  the  money  or 

other    property   mud  alfo  actually   be  made. — But  in   this 

cafe  (a)  it  was  faid  by  Mr.  Juftici  Chappie,  who  tried  the 

Pfur  Pcr?ait,     prifoncf»;  that  the  demand  need  not  be  made  in  exprffs  terms  ^ 

o.  B.  Dec  seflT.  for  that  a  dumb  man  may  make  a  demand,  as  if  he  flop  a 

1740.  P^^*|[j^  perfon  on  the  highway^  and  put  his  hat  into  the  coach  with  a 

who  accortkd  to  p«ftol  in  his  hand. 

*Cbmpp[et*  opini*      .    . 
ohi  and  tke  priivaer  was  thcreapon  acquiCte4«  M.  S*    Vide  Hawahi*(  cafe^  O.B.  1783.  No.  53S. 

t  S^^  4*     Secondly,  that  both  the  aflault  and  the  demand 

muft  be  made   upon   the  perfon  intended  to  be  robbed,  for 

the  words  of  the  zA  are  ^'  that  if  any  perfon  (hall  aflault, 

**  &c.  and  demand  the  money  &c.  of  any  odier  perfon,  with 

(i)  Tliomirf     **  intent  to  rob,  or  commit  robbery  upon,  Jiub  pirfen.**  (i) 

ca/ie.  O.B.  Jiilf  • 

%:(L  17S4.  hyMi.  Jiift.  AOihurft. 

t  SeSf.  5.  Thirdly,  that  the  aflault  muft  be  made  with  an 
ofFcnfive  weapon,  and  that  the  evidence  muft  prove  the  aflault 
was  made  with  an  oflFenflve  weaipon  of  the  fame  kind  as  that 
which  is  laid  in  the  indictment. 

t  S'^*  6.  Fourthly,  that  it  is  not  neceflary  that  the  in- 
di£fanent  (hould  charge  the  intention  to  have  been,  in  the  very 
words  of  the  ftatute  *'  to  rob  or  commit  robbery" — it  is 
fufficient  if  it  be  laid  *'  with  a  felonious  intent  to  take  his 
monies  from  his  perfon  and  againfl:  his  will,  felonioufly  to 
fteal,  take  and  carry  away"  but  that  it  would  be  more  corretSt 
(ORook'«cife,  if  the  words  *«  by  force  or  violence"  were  added  (*) 

O-  B.  0£lnber 

Jleff.  rit^,  Mr.  StijeaAt  Adair,  Recorder. 
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CHAPTER  THE    FIFTY-NINTH. 


Of     MISPRISION     of     FELONY. 


o 


F  F  £  N  C  £  S    more   immediately  againft  the  (uhjeSt^  3  Inil.  36. 
jiptcaptul^  are  either. mifprJilon  of  felooy,  or  other  in-  l^^^H^^^H 
fcrior  oflFcnccs.  .  .      .    ^*'  ^*^  * 

SiH.  I.  It  it  faid,  that  every  fclony  includes  txiifprifion  of  1  B.  Tretf.«s»' 
felony,  and  may  be  proceeded  againft  as  a  mifprifton  only,  if  the  |  ^^^  3-  ^^ : 
king  pleafe,  as  hath  been  fhewn  already  in  chapter  twenty^         ...  3ft* 

•   Si^.  t.     But  generally  mifprifion  of  felony  it  taken  for  a  s„^„j^^  „ 
concealment  of  felony,  ( i )  or  a  procuring  of  the  concealment  s.  P.  c.  37,  c. 
thereof,  whether  it  be  felony  by  the  common  law,  or  by  ftatuie.  3'Init.  139. 

f^)  Silently  to  obfarve  the  conimiflion  of  a  felony,  without  nfing  any  endeaTOors  to  apprehend  the 
offender,  is  a  mifprifion.  i  Hale  431,  44S,  533.  2  Hale  75.  2  Hawk.  c.  12.  For  a  man  it 
bound  to  difcover  the  arime  of  anotliier,  to  a  maflftrate»  with  4II  ^Bll^e  expedition.  3  Inft.  140* 
So  alfo  the  concealment  of  treafure  trove,  ia  mifprifion  of  felony.    4  Comm.  I2S.     3  Inft.  13  3* 

Sc(^.  3.  For  this  offencecvcry common  perfon  Is  puniflia-  b.  Treaf. 25. 
ble  by  fine  and  imprifonmont  at  common  law.  And  by  tbe  fta-  3iAft.  173* 
tute  of  Wcftm.  3Edw.  i.e.  9.  "  if  the  (herifF,  coroner,  or 
^^  any  other  bailin  within  a  franchife,  or  without,  for  rew^rd^ 
•*  or  for  prayer,  or  for  fe2r,  or  for  any  manner  of  aflSnity,  coil- 
**  ccal,  confent,  or  procure  to  conceal  the  felonies  don^  in  theif 
^^  libc  ties  ;  or  other  wife  will  not  attach  nor  arrcft  fuch  felotis, 
^*  (there  as  they  may)  or  otherwife  wiH  not  do  their  office,  for 
^^  favour  borne  to  fuch  mif-do^rs,  and  be  attainted  thereof, 
^^  they  (hall  have  one  year's  imprifonment,  and  aftor 
♦*  make    a  grievous  fine  at  the  king's  pleafure,  if  they  have  * 

*'  wherewith  ;  and   if  they  have  not  whereof,  they  (ball  have 
^*  imprifonm^rnt  of  three  years,' • 

SeJI.  4.     By  3  Hen.  7.  c.  i,    *<  The  juftices  of  the  peace 

*'  of  every  (hire  of  this  resjm,  for  the  time  being,  may  take 

**  by  their  difcretion  an  incjueft,  whereof  every  man  fhallhave 

**  lands  and  tenements  to  the  yearly  value  of  forty  (hilllings,  zt 

*'  the  Icaft,  to  enquire  of  the  concealments  of  other  inqucfls 

•*  talcen  before  them,  and  afore  other,  of  fuph  matters  and  ofr 

"  fences,  as  arc  to    be  enquired  find  prefentcd  afore  juftices 

*^  of  the  peac9,  whereof  complaint  fhallbem^de  by  bill,  or  by 

"  bills,  as  well  within  franchife,  as  without.     And  if  any  fuch 

^^  concealment  be  found  of  any  inqucft,  as  is  afore  rehearfed, 

♦*  had    or  made  within  the  year  after  the  fame  concealment, 

♦'  every  perfon  of  the  fame  inqucft  to  be  amerced  for  the  con^ 

♦^  ceahnent,by  difcretion  of  the  fame  juftices  of  the  peace  ;  the 

^^  faiJ  amerciaments  to  be  fcflcd  in  plain  fcflions." 
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s  Hale  ^i^  SeSI.  5.     To  this  title  of  mifprifion  of  fdcny,  that  of  theft- 

t'L'ih'iH.      ^^^  Teems  not  improperly  reducible,  which  is  where  one  not 
lumnlrj  13a.    dnly^knows  of  a  felony,  but  takes  his  goods  again,  or  other 
amends  not  to  profecute. 

.  4  •  "^  *  ^^'  ^^  This  offence  is  very  nearly  allied  to  felony,  and 
rHaie4oo.  '^  ^>'  ^  bave  bceo  aacientlf.  puniflsed  as  fuch.  fiutatthis 
%And:A7''P*  dav  it  is  punifhable  only  with  ranfom  and  imprifonment,  un - 
J***-  ^^?^1^^  lew  it  weic  aecompaoiea  with  (bme  degree  of-  maintenance  gi- 
ii^iat  *  ^cntotbelcloiH  which  makes  the  party  an  accelTary  after  tho 
••  faft*   ... 

B.Cit^I«s.'44  Sia..j.  B|ti  the  bare  taking  of  oni^*s  own  goods  again, 
^.  AbfJs^l^  whidi. have  been  ftolen,  is  no  cSence  at  all,  unlefs  fome  fa- 
r«  Aflf.  346.  *     YQur  be.ihewh  to  the  thief.  (2) 

(•)  1>  tske  »ny  tvnprird  fhr  helphi^tny  pirfon  to  ilolen  gaoit*  it  mide  ftloiiy  Vy  4  Oeo.  t.  c.  ti« 
An4  to  adirertiie  &  mrvd  lor  tbc ;  jretnni  of  thingt  ftoleli,  lacofrt  \  forfcitnre  of  4fty  pdUAds,  ^ 
15  Gso.  a.  Ct  36.  for  which  tide  amtc*  tppendix  the  eighth* 
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Or    SURETY    of     the     PEACE. 

INFERIOR  oflfences  more  immediately  againft  the  fub« 
jdSt  not  capital,  either  amount  to  an  a£lual  difturbance  of 
>r  the  peace,  or  do  not. 

And  firft  I  fliall  confider  fuch  oflTences  of  this  kind,  as 
amount  to  an  adual  difturbance  of  the  peace.  But  before 
Ixlefctnd  to  the  feveral  kinds  thereof,  it  may  not  be  improper 
jfirft  to  (hew  what  fecurity  may  be  had  againft  the  breach  of  the 
peace,  before  it  happens. 

And  in  order  hereto,  I  (hall  examine  how  the  breach  may 
be  fecured.  Firft,  By  furety  for  kecping^the  peace.  Secondly, 
By  furety  for  the  good  behaviour. 

_  As  to  furety  for  keeping  the  peacet  I  Aall  confider  the 
'^Co  *'  *'%T  following  particulars :  Firft,  In  what  cafes  it  ought  to  be  taken 
4  omm.  »4  •  ^^  pjicto.  Secondly,  At  whole  requeft  it  ought  to  be  granted. 
Thirdly,  Againft  whom  it  ought  to  be  granted.  Fourthly, 
For  what  caufe  it  is  grantable.  Fifthly,.4n  what  manner  it  is 
grantable  by  the  courts  of  Chancery  and  King's  Bench. 
Sixthly,  In  what  manner  it  ia  grantable  by  a  juftice  of  peace. 
Seventhly,  In  what  manner  the  procefsfor  it  ought  to  be  exe- 
cuted. Eighthly,  How  (ixch.proccf&.may  be.  fuperfeded. 
Kiirthly,  What  o\;ght  to  ^  the  form  of  i  recognizance  for 

this 
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this  purpoie^  TeqtMy,  Sow  fueh  a  recognixance  mtjr  be 
dtfchaKgeii.  Ekvoithly^  How  fiich  a  recoRnieance  <mght  to 
be  certified  and  frocttdei  upon.  Twclftblyy  How.k  may  be 
forfeited. 

^Se^i  f  •  :  As  to  die  firft  pMiit»  v^  la  what  tafcsitirety  of  ^^^  ^^  | 
the  peace  ought  to  be  taken  ix  ofiati  it^  ftems,   that  any  158.    '  :      ' 
juftioe  of  pdice  may^   according  to  his  difcrtftiooi  bind  afl  ^^^^'hifU  [ 
thofe  tatbe  peace^  who  in  his  prefence^fhaU  make  any  affrajs  |.  ^^^^.  t^' 
or  ihaU:  threaten  to  kill  cur  beat  any  perfon>   or  ibsU  contend  Cramps  1351 
together  with  hot  words^  or  fliall  go  about  with  unufual  wjea*  '^- 
pons  or  attendants,  to  the  terror  of  the  people  ^  and  alfo  all  Foacr^iT^ 
fuchperfons  as  fluU  be  known  by  hioi  to  be  common  barrators ;      . 
and  airo  all  thofe  who  fliall  be  brought  beforl;  him  by  a  cbnftabti^ 
for  a  breach  of  the  peace  in  the  prefence  of  fuch  conftabie ;  and  ' 

all  fuch  perfons.  who,  having  been  before  bound  to  Jieep.tbe. . 
peace,  ftaU  be  convi&ed  of  having  forfeited  their  recogi^i* 
sance.   (i) 

( t)  Conferrafort  of  the  peace  alfe  ntf  grant  fvrety  accordinf  to  their  SifcrttioA.  4  Bvrr*  %ftk 
And  this  icems  to  have  been  the  principal  duty  ol  a  conicrvatOT.  li  St.  Tr.  3t6«  A  fecreury  •# 
ilate,  tbcfeforey  n6r  a  privy  cduMelloir^  cfer  hind  I0  the' peace  or  the  food  behaviour,  for  they  art 
BiK,  as  fuch,,  conTervatort  o'f  the  peace.  l.ord  Holt,  indeed,  ih  thr  caft  af  Keadal  and  Ret,  Co 
tonfidered  them ;  but  Lord  Caaobden  affirmt  that  no  treatife,  cafe,  tetord,  or  ftatute,  hat  cvev 
called  them  confervators  of  the  feacc  froai  tht  bcfinninf  of  time  4owa  to  that  decUiem  If  Su 
Tf.317.  ^    . 

S/(f?.  2.    As  to  the  fecond  point,  viz>  At  whofii  requeft  the  1^<'»  «•  ^* 
ftrctyerf"  the  p^cc  ought  to  be  granted  |  it  ieems:agredd  ML  cIIIm^j33,ijL 
this  day^  that  all  perfons  whatfoever  under  the  king's  prote^l 
tion«   being  of  fane  memory^   whether  they  be  natural  and 
good  fubje^,  or  aliens^  or  attainted, 9f  trcafoiXt  &«•  have  a 
fight  to  demand  furety  of  the  peace* 

&^.  3.     But  it  has  been  queftioned,  whether  Jews  or  pa^  Daluc^M. 
gans,  or  perfons  attainted  ol  pramunire^  have  a  right  to  it  J^^„2^,j,^ 
or  not. 

SeSf.  4*     However  it  is  certain,  diat  a  wife  niay  demand  it  Regifter  s^. 
jainft  her  hufband  thre 
that  a  hufband  alfo  may 


againft  her  huftand  threatening  to  beat  her  outrageoufiy,  and  ^^HirIi.VaJi 
nay  have  it  againft  his  wife,  (ft)  74!       '       * 


Strange,  iJl07t 
Palt.  c.  68.    Lamb.  7S.    Crom.  133.    3  Lev*  uS.    F.  N.  £•  8o». 

.   "      ■  ■  r      . 

(a)  And  if  the  marriage  is  diffaccd,  the  court  will  order  the  iccognlsance  to  be  worded  fo  ai  m^ 
to  admit  the  fad.     Str.  123 1. 

Se£i.  5.     As  to  the  third  point,  viz.  Againft  whom  the  l>aJt.  c.  6t. 
furety  of  the  peace  ought  to  be  granted,  there  feems  to  be  no  cJ^^^'5^*' 
doubt  but  that  it  ought,  upon  a  juft  caufe  of  complaint,  to  Ve  3  Kcb.  433. 
(ranted  ty  any  juftice  of  peace^  againft  any  pcrfon  whatfoevef,  »  t«v.  ii%* 

vndfr 
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under  the  degree  of  nobility,  being  of  (ane  oiemoryy  iriietbef 

he  be  a  magiftrate  or  private  perfon^  find  whether  be  be  o( 

^^  ^''^•^d  ^*  A  f"''  ^g^»  ^^  under  age,  i^c.     But  infants  and  femes  cover! 

j'ltt^  ^fub-  ^"    ought  to  find  fccurity  by  their  friends,  and  not  to  be  bound 

poena  20.  themfelvcs  ^  and  the  fafeft  way  of  proceeding  againft  a  peer  is 

by  Complaint  to  the  court  of  chancery  or  king's  benck  {2) 

(i)  It  It  faid  the  fear  o(  one  cannot  be  the  fear  of  anotheri  and  therefore  erery  reccgQizance  muH 
be  feparate.  Futt.  xS.  but  in  Mich.  23  Geo.  2.  B.  R.  the  court  allowed  thr€e  froAea  to  £Ic'jui&t 
•nicies  of  the  peace  againft  three  men*     The  King  t.  Nettie,  Ac4    MSS*  < 

Sf^.  6.     As  to  the   fourth   potnt,  t;i2.     For  what  cauls 

latnhiuJ^       the  furety  of  the  peace  is  grantable  j  it  feems  clear,  that,  where^ 

Crom.  13*5.        ever  a  perfon  has  juft  caufe  to  fear  that  another  will  burn  bif 

'  i^^'  '°a*        houfe,  or  do  him  a  corporal  hurt,  as  by  killing  or  beating 

F.  N.B.Nof.     ^^^^9  o^  ^h^^  ^^  ^'11  procure  others  to  do  him  fuch  mifchicfi 

R?g.  88.  he  may  demand  the  furety  of  the  peace  againft  fuch  perfuoi 

Moor.  874.        jj^j  jj^^j  every  juftice  of  peace  is  bound  to  grant  it,  upon  the 

z  Keb.  290.       party  s  giving  him  fatisfa(^tion  upon  oath^  that  h^  is  aauaJly 

under  fuch  fear ;  and  that  he  has  juft  caufe  to  be  fo,  bv  reafon 

of  the  other's  having  threatened  to  beat  him,  or  lain  m  wait 

for  that  purpofe ;  and  that  he  docs  not  require  it  out  of  malice^ 

or  for  vexation. 

S^£J.  7.  It  feems  alfo  the  better  opinion,  that  he  who  is 
Lamb^af'ss.  ^hreatcncil  to  be  imprilbned  by  another,  has  a  right  to  demand 
Con.  17  Ed.  4,  the  furety  of  the  peace  ;  for  every  unlav^ful  imprifonment  is  an 
t*  „  aflault  and  w^rone  to  the  perfon  of  a  man :  And  the  objediopt  that 

B.  Peace  22*  -  ,,   ^.  .^^      .  ,  •  k.L 

Crom.  i34i  ^^^  Wrongfully  imprifoned  may  recover  damages  in  an  action) 
fcff.  and  therefore  needs  liot  the  fufctyof  the  peace,  is  asftrong 
in  the  cafe  of  battery  as  imprifonment,  and  yet  there  is  n« 
doubt,  but  that  pne  threatened  to  be  beaten  may  demand  the 
furety  of  the  peace.  {3) 

(3)  And  although  the  fa  A  from  which  the  fear  arifes  be  pardoned|  the  court  will  receive  it  as  a 

ground  co  jjranc  Uic  lecuritj  upon.     Scr.  473. 

St'^,  S.     As  to  the  fiflh  point,  vi^.  In  what  manner  fuch 

furety  is  grantable  by  the  couits  of  chancery  and  king's  bench) 

it  is  enacted  by  21  Jac.  i.  c.,8.    "  That  all  procefs  for  the 

I'sid.  6^.  ^^*     **  peace  or  good  behaviour  to  be  granted  or  awarded  out  <rf 

Skin.  61.  ^^  the  fame  courts,  or  either  of  them,   againft  any  perfon  or 

Muiimruxscafc.  cc  perfons  whatfoever,  at  the  fult  of,  or  by  the  profecution  of 

jal'c?  Ab.*  '        **  any  perfon  or  peifons  whatfoever,  fhall  be  void  and  of  none 

*<  eft'edt,  uniefs  fuch  procefs  fliall  be  fo  granted  or  awardejf 

**  upon  motion  firft  made  before  the  judge  or  judges  of  tile 

**  fame  courts  refpedively,  (fitting  in  open  court,  and  upoa 

**  declaration  in  writing  upon  their  corporal  oaths,  to  be  theft 

«*  exhibited  unto  them,  by  tlic  parties  which  (hall  deftre  fucb 

•*  procefs)    of  the  caufes  for    which  fuch   procefs   fttll  b* 

"  granted  or  awarded,  by  of  out  of  the  faid  courts  refpefiivel^. 

*^  and  uixleb  ihax.  (\id\  mouv^iv  i^vd  declaration  be  onentioDeJ 
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*^  to  be  made  upon  the  back  of  a  writ ;  the  Aid -writingi  tHertf 
**  to  be  entered  and  remain  of  recgrd;  and  that  if  it  Ihall 
*^  afterwards  appear  linto  the  faid  courts,  or  either  of  theut 
"  refpei^ively,  that  the  caufes  expreflfcd  in  fuch  writings,  or 
^*  any  of  them,  be  untrue.  That  then  the  judge  o£  judges  of 
^*  the  faid  courts,  or  either  of  them  rcfpediively,'fliall  and 
^  may  award  fuch  cods  and  damages  unto  the  parties  grieved^ 
^*  for  their,  or  any  of  their  wrongful  vexations  io  that  behalf, 
*^  as  they  fliall  think  fit;  and  that  the  party  or  parties  fo  of^ 
*^  fending,  fhall  and  may  be  committed  to  prifon  by  fuch 
~«  judge  or  judges^  until  he  or  they  pay  the  faid  cofts  and 
k^  damages.  (4) 

(4)  A  peer  or  pe^refs  cannot  be  botind  over  in  Any  other  place  than  the  coortfe  of  king*f  bench  9f 
chancery.  4.  Comm.  ^51.  A  prercft  may  demand  it  agaimlher  lord,  ak  in  the  cai'es  of  the  Mir* 
^uis  of  Carmarthen.  Fuller  ^59,  Lord  Vane,  Scr.  xioz.  Earl  of  ^tamfunt.  HnVI^•  calH  74« 
Earl  Ferrer>«  Burr.  631,  703.  Lady  Stratbmore,  Eaf.  250^0.  3.  Lord  Hovnrd,  xi  M(>d«fb9a 
Alfo  I  Burr.  1912.  The  articles  moft  be  verified  by  the  •sthof  the  exbibitaAt;  an  afirmkti^ 
therefore  \t  nol  fuSTtcUnt.  Scr.  527.  t%  Mod.  243.  N^r  wiil  the  court  permit  the  truth  of  tht 
allegations  to  be  controverted  by  the  defendant,  but  will  order  (pcority  to  be  takfn  immediatdy,  Vt 
ho  objcdlions  aritc  upon  the  face  of  the  articles  thcmfelvet*  Str.  i2(>a.  Rut  if  on  an  ap^'tication 
For  the  afliflance  of  the  court  to  enforce  the  fubfequeot  procefi,  the  artlclef  fliould  manife^Hy  appear^ 
from  the  corroborated  affidavit  of  the  defendant,  to  have  betn  i-m'Mitti$MSp  x'tiuntary,  and  ^r§fg 
firjui-jf  the  court  will  refill  the  application,  and  commit  the  offender.  2  Burr.  Sc6.  3  Burr.  1922. 
'Nor  will  the  court  receive  articles  of  the  peace,  If  the  p«rtlci  IiVe  at  adiUance  in  ti«e  country,  unlrfs 

they  have  previouHy  madp  application  to  a  juftice  in  the  neighbourhood.  %  Burr.  7S0.  And  if  the 
court  do  receive  them,  the  f/condary  may  indorfe  the  attachment,  in  the  fom  required,  and  ordir  a 
juflice  of  the  country  to  take  the  fecurity.  ^  Burr.  1039.  i  Black.  233.  Or,  if  ver)'  particular 
circumdances  attend  the  cafe,  the  court  will  compel  the  juAices  by  matidamus.  Strange  835;  Btit 
that  this  is  a  fin^^ular  inAaiice,  vide  Sayer  253. 

Se£f.  9.     As  to  the  Axth  point j  viz.  In  what  manner  fuch 
furety   is  grantable  by  a  juftice  of  peace^  it  feemeth  ceruin,  '^  ^'  7»  ^»  9t 
1'hat  if  the  pcrfon  to  be  bound  be  in  the  prefence  of  the  juftice,  9  £d.  4,  3. 
lie  may  be  immediately  committed,  unlefs  he  offer  furedes;  B.  Mainpr.  39, 
and  from  hence  it  follows,  a  fortiori^  that  he  may  be  commanded  jJ*?J  c^eo?*^* 
by  word  of  mouth  to  find  fureties,  and  committed  for  his  dif-  2  Wiif.  15s. 
obedience ;  but  it  is  faid,  that  if  he  be  abfent,  he  cannot  be 
committed  without  a   warrant  from  fome  juftice  of  peace^ 
in  order  to  find  fureties,  and  that  fuch  warrant  ought  to  be 
Imder  feal^  and  to  fliew  the  caufe  for  which  it  is  granted,  and 
at  whofe  fuit,  and  that  it  may  be  directed  to  any  indifferent 
perfon.  .(5) 

(5)  A  juftice  cannot  enjoin  another  to  keep  the  peace  under  a  penalty.  3  Com.  Dig.  370.  Kor 
commit  for  not  finding  fccurlty,  untTl  the  party  ha)  been  requil-ed,  and  has  lefufed  fo  10  du«  Per 
Fratt.     King  v,  Wilks,  E.  3  Geo.  3. 

Se£l,   10.     As  to  the  feventh  point,  vlx.  In  what  manner  Rrp.  ss. 
the  procefs  for  the  peace  ought  to  be  executed.    It  feems  need-  "  K.cb.  10^,190. 
lefs  to  give  a  particular  account  of  the  execution  of  the  writ  ^  i*eere^w.H. 
oi Juppliaavit^  becaufe  1  do  not  find  that  it  is  much  in  ufe  at  ?ci. 
(his  day,  and  therefore  I  fhall  refer  the  reader  for  this  purpofe  ^*^jV|.""  ,^'* 
-toFitzherhert's  Natura  Brevium^  fol.  80,  i^c.     But  as  to  the  *sd.67.^^' 
^execution  of  a  warrant  of  a  juitice,  the  following  rules  are  to  xLcv.  5';. 
be  obferved.  (6) 

t   (6)  If  there  be  no  proceedings  on  a  fupplicavit  within  »  year,  the  jrecojniftnct.is,  of  cour^>  dif- 
Ifjitrged  3  and  if  the  party  be  committed  aiier  the  expiration  of  that  lime,  he  fhall  be  difchargcJ  upon 
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very  flight  fenuritfi  Fitq.  s68.  If  takeft  belo«b  m^  the  ptrty  appcir  pttrfnaat  to  fkft  conrfUo^ 
BO  in4tAmeiic  being  lodged,  he  muit  be  difchargcd.  Hard.  Ct«  But  the  court  ia  difcretion  my 
lefufe  to  diicharge  a  recognisance,  even  thoagh  the  cthibitant  appear  and  conlieati  fbf  iVtadi 
■gamll  any  other  perfoa  is  equally  a  forfeititfc»     |X  Mod*  109. 

Si^f.  IX.    Firft»  It  can  be  executed  only  hj  ibe  ptrfiiot  to 

*^  *  ^3*        whom  it  is  direded,  or  fomc  of  theiii«  unlcft  it  be  direAed  to 

the  IherifF,  who  may  either  by  parole*  or  by  precept  in  writiag'v 

authorise  an  officer  fworn  and  known,  to  ferve  it,  but  caiwoc 

impower  any  other  perfon  without  a  precept  in  writing. 

Sc^.  12.  Secondly,  If  the  warrant  be  made  in  the  conif 
^Ed^'"^^  mon  form,  direding  the  officer  to  caufe  the  party  coroplaJQed  <4 
i.  faife imp'.  \ii  ^^  come  before  fome  juftice  of  the  peace  to  find  nifficient  furetr, 
-Dait.  c.  69.  i^c.  and  if  he  (hall  refufe  fo  to  do,  to  convey  him  unmediatelj 
CMm.'»°*''*  to  prifon,  without  expefting  any  further  warrant,  until  he 
<  c^'sV/*  ^^''  willingly  do  the  fame,  &c.  the  officer  who  fervcs  it,  befiira 
i  Co.  54.  be  makes  any  arrcft,  ought  firft  to  require  the  party  to  go  widi 

S  Co.  59*  i^j^^^  ^^  g^  j  fureties  accbrding  to  the  purport  of  the  wamnti 

but  upon  his  refufal  to  do  either,  he  may  carry  him  to  the 
gaol  by  force  of  the  fame  warrant  without  more. 

SiSf.  1 3.     Thirdly,  If  the  warrant  fpecially  direfi,  that  the     ; 
Da]t.c.  69.        party  Ihall  be  brought  before  the  juftice  who  made  it,  the  ofi* 
!?/;r!?^i?^f  !?'  cer  ought  not  to  carry  him  before  any  other.     But  if  the  mr* 

pnionmcntiz.  ."^  ,  /.  *•        w    ^  -a-  *-- 

21  H.  7. 21.       rant  be  general,   to  bring  him  before  any  juftice  of  peace. 
Lamb.  94,  95.  i^c.  the  officer  has  the  elc&ion  to  bring  him  before  vvbat  juT* 

tice  he   pleafcs,  and  may  carry  him  to  prifon  for  refuling  to 

find  furcty  before  fuch  juftice. 

Dait  c  6  ^^^'  '+•     ^^  ^^  ^^^  eighth  point,  vtz.     Howfuch  procefi 

^'  may  be  fupcrfeded.  It  is  faid,  That  if  one  who  fears  that  the 
furety  of  the  peace  will  be  demanded  againft  him,  find  fure- 
ties before  any  juftice  of  the  peace  of  the  fame  county,  either 
before  or  after  a  warrant  is  iflued  againft  him,  he  may  have  a 
fuperfedeas^  from  fuch  juftice,  which  (hall  difcharge  him 
from  arreft  from  any  other  juftice,  at  the  fuit  of  the  fame 
party,  for  whofe  fecurity  he  has  given  fuch  furety.  Alio  iti^ 
(aid.  That  an  appearance  upon  a  recognizance  for  the  peace 
Scr^  k?ALr.*  tnay  be  fuperfeded,  by  finding  fureties  in  the  chancerj  or 
^-*-  king's   bench,    and  purchafing  a  writ  teftifying  the  (ainet 

But  this  pra£tice  having  often  been  abufed  by  turbulent  per* 
fons,  who  defervedly  fearing  to  be  bound  to  the  peace  or  good 
behaviour,  by  juftices  of  peace,   would  procure  tbemiidves  to 
be  bound  thereto  in  the  faid  courts,  upon  infuflicient  finttiei^ 
or  upon  the  colourable  profecution  of  fome  perfon  who  wooM 
be  ready  at  all  times  to  rdeafe  them  at  their  pleafure  ;  whorO^ 
upon  writs  of  Jitperfcdtas  had  been  often  dire^ed  to  jufticeldf^ 
peace,  commanding  them  to  forbear  to  arreft  the  parties  Mr' 
fuch  caufes^  by  reafon  whereof  fuch  turbulent  perfons  iiTedfi 
mifdemean  themfelves  among  their  neighbours  with  impoaaqlk' 
as  it  is  recited  by  x\  \\^.  \«  c,  g«  It  is  thereupoa  enaAed  W 
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tbe  Aid  ftatute^  ^*  That  M  Writs  Of  fUperfi^ctf  as,  to  be  granted! 

^^  out  of  either  bf  the.  fiud  courts,  (hall  be  void,  unlds  fuch 

*'  procefs  Be  glranted  upon  motion  in  open  cuiirt  fitA  thade, 

^^  &c;  dpon  rdch  fafllciertt  faretiei^,  as  (hall  ^pear  Uritathe  ^  ^;^^JJ.  |^  • 

^  judge  or  judges  or  thi  Tadle  court  refpeftivdyi  dpon  bdth|  68. 

*^  to  be  ilj^flcd  ijt  (tvt  pound's  lands,  or  teil  pourids  in  goods^ 

^*  in  Che  fubfidy  book,  Mt  the  leafti  ii»hich  baths^  and  the 

^*  Dtniesof  fuch  fureties^  n^ith  tBe  places  of  thbir  abode,  and    . 

**  where  they  (band  Co  afl'c(ied  iri  the  fiibffJy  books,  fliall  be  ^gj^jl'l^j^!''  '* 

*•  eiilered,  ilrid  remain  Of  rfecord  in  the  time  courts :    And  *   "  '  ^  \, 

*^  unlefs  it  (hill  alFo  firft  appear  utito  the  fsid  Judge  bl*  judg^l^. 

^*  from  #hoifa  fdch  rUperfedeai  is  deiired,  That  tne  procefs  of 

*^  the  (ieicev  6t  good  behaytour,  is  profecuted  againft  hiAi  ot 

•'  them,  dfefiPing  fdch   fupcrfcdevs  io/ta  fidtj   by  fome  party  •    **j 

**  grieVed,  in  that  cbiirti  out  of  which  i'uch  fupsrfedeas  isdeS 

**  fired  to  Be  fo  Awarded  and  direfted/' 

Sea.  15;     As  to  the  ninth  pdint|  vk.  What  dd^Ht  to  U' 
the  form  oC  fuch  a  recognisance.     If  it  be  takeii  in  purfuaiice 
of  a  writ  of  {upptir^viif  it  muft  Be  wholly  governed  by  the  di-  > 
k-ections  of  facii  writ  1  but  if  it  be  taken  before  a  jidlict  of 
peace,  upon  a  complaint  bclou^^  it  fcems  that  it  ihaj  be  regur-i^^^^^jf^j^  '^^^^ 
lared  by  the  difcrecton  of  filch  judice^  bot^h  as  to  the  iit!mbef'|U4it.'t;  7a; 
andfufEciehcy  of  thie  fureticsi  and  the  largenefs  of  the  fum^, 
a:id  the  continuance  of  the  timci  for  which  ch<!  party  (h^U  b<$ 
b^>und.     And  it  hath  been  faidi  7'hat.a  r^trogni^tlbe  to  keep 
the  peace  as  to  J*  B-  for  a  year«,  or  for  lifei  or  without  ex« 
pretfing  any  certain  time^   (In  which  cafe  it  (Hall  be  intended 
to  be  tor  life)  ot  without  Ailing  any  tiiile  br  place  for  th^  ; 

party's  appearance^  of  without  binding  him  to  l&eep  the  peAo# 
Sigainft  all  the  king's  people  in  general^  is  good. 

Se^.  i6i     Howcvitfr;  it  fccrilfe  to  bd  the  fifctt  way  to  bind  sCom.bi^.j^n 
the  party  to  appear  at  the  ncjlt  feiTions  of  the  peacei  and  in  ^^^^/^iVai 
the  mean  time  to  keep  the  peice  as  to  the  king,  and  all  hii  *     ^    ■ 

iiege  people,  efpecially  as  to  the  party^  according  to  thecom^ 
nion  form  of  precedents* 

Sea.  17.     As  (b  the  teoth  point;  viz.  How  fticb  i  recbg-  (d)  b.  Pcut 
hizance  may  be  difchat-ged.     It  feems  agreed^  That  it  may  >5>  '7* 
be  difcharged  By  the  dfemife  of  the  {a)  king  in  whofe  reign  it  ^jj  j^*^*  ]j^\^ 
Was  ukeoi  or  of  the  {h)  principal   party   who   was  bound  i  3. . 
Ihcrcbyi  if  it  wercf  not  forfeited  before.     Alfo  it  hath  been  ^j^^-^-joi 
Jioldcn^  That  it  may  be  difcharged   by  tne  (t)  releafe  of  th?  |  u;.^,^!; 
^arty  at  whofe  eOmplaint  it  was  talten^  being  eeirtiiied  together  (cJ  V»^^»  lib; 
^ith  it.     But  this  may  jijftly  bc  hue(tiont»d4    bccaltfe  the  re*  %%tAii^'6'itii 
eogni^ahCe  is  not  to  thi^  fub^c£t,  but  to  the  king,  and  conle^  i^.    '"^'*  ' 
i^uently  cannot  be  difcharged  by  thfe  fubje£t)  who  il  tiOt  a  party  tx  H; ;.  i%. 
to  it.-    However,  fuch  a  releafe  will  be  a  gobd  inducement  to  ^  "'.1^6; 
the  courts  10  which  fuch  a  recogntcahce  (ball  be  certified^  to diC?.  c  64!  c'  37; 
^iurg^  it  I  and  ft/  alfo  will  the  non-appearance  of  the  party  at  ^- M^ 

V9i^  l'^  »  WhOJI  *^*«^*J» 
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vrhok  complaint  it  was  taken,  in   order  to  pray  the  continued' 

iTcT?  13c.  ^"^^  ^^  '^ »  *"^  y^^  *^  '^  '*'^>  ^^^^  ^^^  fcffions  in  that  cafe  may, 

c.  j»c.  18*2.  in  their  difcretion,  refufc  todifcharge  it.     However;  it  is  cer- 

^*mJ**^*  tain  that  Aich  a  recognizance  cannot  be  pardoned,  or  releafed 

llr,%l\^^^'  by  *f!  king,  before  it  is  broken)  becaufe  the  fiibiea  has  z 

i  p.  Wiii.  201.  kind  of  intereft  in  it.     And  it  is  faid^  That  the  fiireties  are 

I  Burr.  703.  not  difcharged  by  t*>^ir  death,  but  that  their  execritorS)   fcfr. 

5    ufi.  1912.  continue  bound  as  their  teftators,  fffc*  werei 

Lamb  II  111  ^^^*  *^'  ^^  ^^  ^^^  eleventh  poirit^  via.  itow  fiicb  a  re- 
use. *  *  '  '  cognizance  ought  to  be  certified,  and  proceeded  upon.  If  it 
Daik.  e,7o.  be  taken  by  force  of  a  writ  of  fupplicavit^  it  needs  not  be 
K.'v'c^mb/l-  cc'^^^'i^^  ^*"  the  jufticc  receive  a  writ  of  artiorari  to  that  pur- 
grcedl  '  pok;  but  if  it  be  taken  upon  a  complaint  below,  it  muft  b€i 

certified,  fent,  or  brought  to  the  next  feffions  of  the  peace  by 
force  of  3  Hen.  7.  c.  i.  that  the  party  fo  bound  itiay  be  calleci  | 
And  by  the  fame  ftatute,  *^  If  the  party  then  make  default,  the 
"  fame  default  fliall   be  then   recorded,  and   the   fame   re- 
*'  cognirani^e  with  the  record  of  tht  default^  (hall  be  certiAed 
**  into  the  chancery,  king's  bench,  or  exchequer."    However^ 
if  the  party  have  any  excufe  fpr  bis  not  appearing^  it  feerns 
that  the  feflions  rs  not  bound  peremptorily  to  record  hi^  de- 
fault, but  may  equitably  teonfider  of  the  reafonablenefs  of  fucli 
excufe.     And  it  is  faid,  ThlH  the  feflions  cannot  In  any  cafe 
Siv«r«<i.         proceed  againft  the  party  for  a  forfeiture  of  his  tecOgnizanccy 
b«ic.  c.  7*1.        either  id  refped  of  his  not  appeating,  of  breaking  the  peace  ; 
Rayro.i69,i96»  ^ut  that  the  rccognizan^e  in  fuch  cafe  ought  to  be  removed 
f  W.*A.\^co.      i«^o  fon»«  ^f  *^«  •^»"g'«  ^^^^^^  ^^  Weftminfter-halli  who  (hall 
Parker '54.         profQccd  by  Jdn  fiiciast  upon  fuch  recognizance,  and  not  by 
indidiTient)  ^'c« 

^  St/?.   I9»     tt  feertieth  that  in  ^fctrefacids  upon  fuch  a  re- 

r  Bulft.  120.  cognizance.  It 'is  furticiciit  to  lay  the  h&.  alledged  for  the 
^irt  t^[j/muil- *^"*^^  thereof,  as  having  bceJl  done  contra  faum^  without 
ihcw  thcd;iy  on  ufing  the  wofds  vi  i^  armh. 

which  the  lef. 

liont  was  holden,  till  which  the  paity  wis  bound  to  ker|  the  ptjce.     C.  Car.  13S4 

Si^.  20.  As  to  the  twelfth  pointy  Wz#  How  fuch  recog->. 
^v  Peace  2d.  nizance  may  be  forfeited.  There  is  no  doubt  but  that  it  may 
t«mbrii7,'is8.  be  forfeited  by  any  actual  violence  to  the  perfon  of  another^ 
Sayer  139.  whether  it  be  done  by  the  party  himfelf,  or  by  others  thro'  his 

procurement,    as  munflaughter,  rape,  robbery,  unlawful  im-» 

prifonment,  fs'r^ 

Seif.  21.  Alfo  it  ha^  been  holdcn,  'I'hat  it  may  be  fof- 
Dalt.^c.Ha:  ^^^  felted  by  any  treafon  againft  the  j>erfon  of  the  king,  and  alfo 
a  H.*7.'iu  ^eiAf  by  any  unlawful  afTembly  in  Umrtm  poptdiy  and  even  by  words 
oihewif*.  •  drredtly  tending  to  a  breach  of  the  peace,  as  by  challenging 
azEd.tlj/.     oneto  flghti  or  in  his  prefencc,  threatning  to  beat  himj  ^c. 

J  09.  "sct^the  b&»ks',cit€a  10  tlic  followini  fcOiw*  tad  1  R»  Akr.  545.    PI.  >,  3,  4,  5,  ^,  7; 
2  Se^f^ 


Seff.  aa.     Howerer«  it  fetms  that  it  (hall  not  be  forfeited 
bj  bare  words  of  heat  and  cholera  as  ihc  calling  a  man   knavci  ^ 
teller  of  lhes»  rafcal,  df  drunkatc )  for  though  fycb  words  may 
provoke  a  cholerick  man  to  break  the  peace»  yet  they  do  not  ^  ^j.^  ^^^ 
dircAly  challenge  him  to  it»  nOr   does  it  appear  that   the   Moor  249/ 
tpeakelrtleAgiwd  to  carry  his  jrefenimcnt  any  forthtrr.     And  it  aRoii.i99,ii7, 
has  been  faWj  that  even  a  h:cQgni*ance  for  the  good  be-  {],'/^7/.aiif 
haviour,  fiiall  not  be  fbrfeitea  for  fuch  words ^  from   whence 
ft  follows  a  Jirti§ri^  That  a  rccogiii«aiicc  for  the  peace  (hall 
liot. 

Stfi.  i^.    Al^o  th«re  ate  fome  aAval  tAaulU  on  the  per <ott 
lof  another^  which  do  not  amount  to  a  forfeiture  of  fucb  a  re-» 
tognitance)  as  if  an  (0)  officer,  having  a  warrant  againft  one  ^^j  i  fid,  44  j, 
Who  will  j^ot  fuffer  himfeif  to  be  arr^fted»  beat  or  Wound  him  ^l  h.  7/39. 
jn  the  atten>pt  to  like  him  |  or  tfa  (i)  parent  in  a  reafonable  (^)  Dait.  c.^« 
manner  chaftifehis  childi  or  a  mafler  tiis  fci  vant*  (c)  being  (^(^"^s  Hi  6.251 
actually  In  his  fervice  at  the  ttmei  or  a  {d)  fchoolma((er  his  1  sid.  176. 
(cholar,  or  a  (e)  gaoler  his  prifonef,  or  even  a  (/)  hufband  ^^l^^^^^\  '*' 
his  wif^,  as'fomefayj  or  If  (^)  ortt  confine  a  friend  who  is  atkd.  4/6. 
Hiad,  and  bind,  and  beat  him,  k^v,  in  fuch  a  manner  as  is  (»)OAut,.-?%i^ 
proper  in  fvch  ctrrumftances  1  w  if  a  man  (h)  forct  a  fword  ^/A^T:  *^* 
from  one  who  offitrH    to    kill  inother  therewith  1   or  if#a  f.  NiB.So. 
man  gendy  lay  his  hands  upon  inother,  and  thereby  (tay  him  Hcriey  149. 
from  incltihg  a  dog  again*  a  third  perfon  j  or  1/  ( i)  I  beat  one  ^,7;  *  ^'^'  "5* 
(without  (k)  woanding  hii^i  or  throwing  at  Him  a  dangerous  (g)  is  A(r.  ^0ji, 
wrapon)  who  \i^ngfully  endeavours  with  violence  to  dtfpof-  *  ^'  ^*  H^* 
fcfs  me  of  my  laiid^  or  goods  \  or  the  goods  of  another  deliver^-  (\)C.uJ\ik^ 
cd  to  me  to  be  kept  fot'him,  and  will  not  defift  Upon  my  Jay-  s  H*  a.  54^ 
ing  my  hands  gently  on  him,  and  difturbing  him  }  or  if  a  man  Lutw^'5^'** 
b?Ht,  (I)  or>  as  foAiefay,  wound,  or  maim  one  who  makes  an  c^jl'Ji^r. 
alHiult  upon  his  pcrfoni  or  that  of  his  (m)  wife,  parent^  child)  c.  Car.  t^s* 
ormafterj  cffJecially   if  it  appear  that  he  did  all  he  could  to  Jo£.'4.'i'* 
avoid  /ighting  before  he  gave  the  wound  ^  or  if  a  (n)  man  fight  n  Ed.  4.28* 
with  or  beat  one  who  attempts  to  kill  any  ((ranger;  or  if  a  l^»*w»9*» 
man  even  {0)  threaten  to  kill  one  who  puts  him   in   fear  of  ^  r^' J[^*l^», 
death  in  fuch  a  place  where  he  cannot  fafely  fly  from  him  \  or  54l»  549. 
if  one  (p)  imprifoA  tbofe  Whom  he  fees  fighting,  till  the  facAt  ^^^'  5»  ^ 
*s  over*  D^'c."  ^1 

inf.  c*  64.  f.  If 
(\)  1  R.  Abr.  $48.  (0  41  Air.  21.  §7  W.  1*  4)4i  *5  Ea  J»  41.  8  It.  4.  8»  9  ti.  4.  4s. 
ti,  Ed.  4.  6.  «.  Toft  Dcm.  $7«  »  JWv  t46»  Kely.  128.  2  Kw  Abr.  547,  i  ICebi  884,  c%u 
%  inil.  316.  f  m;  5c  H.  6.  10,  CI.  X9  H.  6.  31,  66.  11  £d.  4«  6.  Qtom.  136.  Dalt  c.  79* 
d  R.  Abr.  546.  (n)  ift  H.  8.  a*  (v)  3a  H»  6*  s8»  |o  U»  4.  6^  (/)  «  A^  Abr.  559. 
F*  E.  4.  4j. 

Seff.  24.    According  to  fortic  opinions,  a  (f)  tnafler  &aU  (y)  i  ii.an 
^ot  forfeit  fuch  a  recognizance  for  beating  another  in  defence  ii^\ 
of  his  fervant.    But  it  is  faid,  That  a  (r)  fervant  is  liable  to  t2i^'c.'H*/^ 
(Wet)  forfeiture  for  beating  another  in  defence  of  hif  mfiftef^  Cn^m.^tsV.' 

Goo.  9  Ed.  4* 
48.    Balfe409u    (r)9td.i|i4lk    B^Trtf.  ?%• 
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C.  Elif .  S6. 
Moo/.  249. 


Pilt.  c.  21. 
B.  Cor  229. 
K.  Bar.  244^ 


fon,  though  he  were  commanded  by  the  mafter  fo  lo  do,  be- 
caufe  he  is  nota  fervant  to  the  fon ;  and  for  the  like-xeafon  it  isr 
(H)  bift.  c.  72.   f^id,  That  a  fi?)  tenant  fball  incur  the  like  forreitture  for  beat- 
Lamb.  129.       ing  another  in  defence  0f  bis  landlord,  £^r. 

SeSf.  25.  But  it  fccms  agreed.  That  no  tone  (hall  forfeit 
fuch  a  recognisance  by  a  bare  tr^fpafs  on  another's  lands,  6t 
goods,  unlei's  it  be  accompanied  with  forne  violence' to  the 
perfon. 

Se^.  46.  And  it  fcemS  to  be  tfic  tetter  opinion.  That 
a  man  is  in  no  daiiger  of  fuch  a  forfeiture  from  any  hurt 
done  to  another,  by  playing,  at  ctidg^lSj  or  fiich  like  fport, 
by  confent,  beca«fe  the  intent  of  the  parties  feems  no  way 
iinlawfulj  but  rather  commendable^  and  tending  mertually  td 
promote  activity  and  courag^«  Yet  it  is  faid^  That  he  who 
wounds  another  in  fighting  with  naked  fwords,  does  in  ftrift- 
nefs  forfeit  fuch  a  recognisance/  becaufe  lio  confent  can  make 
fo  dangeroas  a  diverlion  lawful. 

SeSI.  2ji  But  it  feemethj  That  a  man  ihall  not  forfeit  foch 
recognizance,  by  a  hurt  done  to  another  merely  through  negli- 
gence, or  mifchance ;  as  where  one  foldier  hurts  another  by 
difcharging  a  gun  in  exercife,  without  fufficient  caution  ;  for 
notwithftanding  fuch  perfon  muft,  in  a  civil  adion,  give  the 
other  fatisfadion  for  the  damage  occadoned  by  his  want  of 
care,  yet  be  feems  not  to  have  offended  againft  the  purport 
of  fuch  a  recognizance,  unlefs  he  be  guilty  of  fome  wilful 
breach  of  the  peaces 


Hobarti34. 
%  R.  Abr.  549. 
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4  Comm.  24Sy 


AN  D  now  we  are  come  to  furety  for  the  good  be* 
haviour,  which  being  of  great  alHnity  with  furety  of 
the  peace,  both  as  to  the  manner  in  which  it  is  to  be 
taken,  fuperfedcd,  and  difcharged,  ^V.  feems  not  to  re- 
quire a  particular  confideration,  fave  only  as  to  the  following 
points,  Firftj  ^^^  wlut  mifbehaviours  it  is  to  be  required.—^ 
Secondly,  For  what  it  (hall  be  forfeited, 

Sr//.  T.  As  to  the  lirft  point,  it  is  to  be  obferved.  That 
by  34  Edw.  3.  c.  i.  **  Jufliccs  of  peace  are  empowered 
*'  to  rcllrain  offenders,  rioters,  and  all  other  barrators,  and 
•*  to  purfue,  arreft,  take,  and  chaftifc  them,  according  to 
"their  trefpafs,  or  offence;  and  to  caufe  them  to  bft 
<^  imprifoncd|  and  duly  puni(bcd  according  to  the  laws  and 

•*  cuftomJf 


Ch.  6i.        G  O  O  D    B  E  H  A  V  J  O  U  R,  ft6i 

^  cuftoms  of  the  realm,  and  according  to  that  which  to  them 

^*  fhall  feem  beft  to  do  by  their  difcretions,  and  good  advife- 

**  ment,  ^nd  alfo  to  inform  them,  and  to  enquire  of  all  thofe 

*^  who  have   been  pillors  and  robbers  in  the   parts  beyond 

^<  the  fea,  and  be   now  con^c  ag^in,  and  go  wanclring,  and 

**  will  not  labour  as  they  were  wont  in  times  paft,  and  to  take 

^'  and  arreift  al{  thofe  that  they  may  find  by  indif^ment  or  by 

'*  fufpicion,  and  to  put  them  in  prifon,  and  to  take  of  all  them  Vi4e!!tr!ow524^ 

<*  that  be  not  of  good  fame,   whcr(j  they   Oiall  be  found, 

^*  fufiicient  fufepy    and   mainprize  of  their   good  behaviour 

^  towards  the  king,  and  bis  people,  and  the  other  duly  to  pur 

^  niih,  to  the  inicnt  that  the   people  b^  no(  by  fuch  riotefS 

^  troubled  i)or  indamaged,  nor  the  peace  bleraifhed,  nor  merr 

<*  chants,  nor  others  pafTing  by  the  highways  of  the  realm  4ir* 

«'  turbed,  nor  put  in  the  peri}  which  nciay  happen  of  foch  of- 

^»  fenders/' 

Se£J,  g>.     In  the  conftrudion  hereof  there  feepi  to  have  b^n  4  fnft,  i%u 
fon^e  opinions,  that  th^  ftatute,  fppakinc;  of  (hofe  that  be  not  of  *  *^  7- »-  !• 
good  fame,  means  only  iiich  as  arp  defamed,  and  jwftly  fuf-  FultttjJii-**' 
pe£ied  that  they  intend  to  break  the  peace,  and  that  it  does 
not  any  way  extend  to  thofe  who  are  gpilty  of  other  mifbeha- 
viours  not  rel.^ting  to  the  peice.     3ut  this  fpems  much  top 
narrow  a  conitruiSiion,  iince  the  abovementioned  e^pr^ffion  of    ^ 
perfons  of  evil  fame,  in  common  underliandjng,  as  properly  Lamb? n  5^11^, 
includes  perfons  of  fcandaious  behaviour  in  other  r(irpe£ts,  as  117. 
thofe  who  by  their  quarr^lfome  Jt>ehaviour  give  jiift  fufpicion  of  ^^^  ^'  ^^* 
their  readinefs  to  break  the  peace.     And,  accordingly,  jt  feenis 
to  have  been  always  the  better  opinion,  I'hat  a  tif^zn  may  b^ 
bound  to  bi$  good  behavioMr  for  m^ny  caqfes  of  fcandal  which 
give  him  a  bad  f^n^e,  as  being  contrary  to  good  manners  only ;  ?3  Mod.  566. 
as  for  (a)  hauntine  bawdy-houfes  with  women  of  bad  fame;  \^\]}^''^'^* 
or  for  {vj  iceepmg  bad  women  in  his  own  hqufe  ;  or  for  fpeak*  (cj  c.  Kiii   -9,. 
ing  words  of  contempt  of  an  inferior  (c)  magiftrate,  as  a  juf-  »  h-y'^n.  5s, 
tice  of  peace,  or  mayor  of  a  town,  i^c.    though  he  be  n^t  JJ  Co^'s. 
then   in  the  actual  execution  of  his  office,  or  of  an  inferior  i  R-)l.  214. 
officer  of  juftice,  as  a  conftable,  and  ({icl^  like,  being  in  the  h,^^^^  **?'. 
5^£t^al  c^epmion  ot  his  Q%?,  e%^i  ^!'^   . 

'  ««  ..  .  Palmer  iio, 

I  RuU,  aay,  atf.    j  Bulft.  139,  140.  Cro.  Car.  409. 

SeSf,  3,      However,   it  feen^s   the  better    opinion.   That 
no  one  ought  to  be  bound  {d)  to  the  good  behaviour  for  any  (d)  c.  Car./9i, 
f:a(h,  quarrclfomc,   or  unmannerly  words,  unlefs  they  either  ^99; 
directly  tend  to  a  breach  of  the  peace,  or  to  fcandali;j&c  the  go-  iw  J49''  ^^ 
vernment,  by  abufing  thofe  who  are  intruded  by  it  with  the  Sup  c.6o  ri;:. 
^dminiftration  of  juftice,  or  to  deter  an  officer  fiom  doing  his  *    ^*'"  *- '» 
duty;  and  therefore  it  fcems.  That  he   (#)  who  barely ,  calls  Paimcrii6. 
another  rogue,  or  rafcal,    or  teller  of  lies,  drunkard,    l^c»  ' 

pught  not  igr  fuch  caufe  to  be  bound  to  tl^  good  t^ebi^viour. 

?3  5<A 


a6l  0y    &  U  ft  £  T  Y    Foil    THi,    if^c.     tk.  u 

Se£i^  4*  However,  I  cannot  fifld  any  cert;atn  prccife  rules; 
for  the  dir^^ion  of  the  magtftr^tl!  in  this  rerpe£(,  and  therefor^ 
am  inclined  to  think)  that  he  has  a  difcretionary  power  to  tako 
fuch  furety  of  ailihof^  whom  heihallhave^uAcauf^o  fufpcfb 
to  be  dangerous,  quarrclfomc,  or  fcandalous,  as  of  thofe  wha 
ilecp  in  the  ds^y,  and  ga  abroad  in  the  night,  ind  of  fuch  as 
]ccep  furpicious  company,  and  of  TmcK  as  are  generally  fuf- 
'^lui?**  ped^^d   to   Ijxc  robbers,  ife,  and  of  cvc-drppperSj^  and  com- 

f  VV»i  a»r>3>  "^"^  drunkards,  and  all  other  perfons,  wbofe  milbehavioui^ 
«4»  may  rcafonably  be  intended  to  bring  them  witbin  the  mean- 

ing of  the  ftatutc,  2^s  peribns  of  evil  famc^  who,  being  defctib^d 
by  an.^xpreffion  offo  great  latitude,  feem  in  a  great  meafureta 
be  left  to  tl\e  jiAdgmcnt  of  toe  magiftraic.  But  if  he  commit 
one  for  \vant  of  Atretics,  h^  iji^y^ii  i};^w  the  caufe,  ^c.  witU 
convcnitni  certainty,   (i) 

(i>  Sr^rlty  ft>r  eood  behaviour  may  be  ta,k*n.  Jor  tMwi^  orpijoVious  »ei«ni  in  Ji  emirt  oFjcftic^y 
1  \f\%  ig?.  A<:(uttfigjuliicos  of  ignnrance  in  ^hc  EsQifeiiw^.  i  YcAt.  i6.  Publltfiing  an  obfcfno 
koolc..  Hoft.  i<i3f  .  I  or  eTciivPg  Jircontrnts  in  the  minds  of  the  ]iroplf.  i  VeDt.  14.  For  offering 
mc^^infl  to  dol^roy  a  child  in  xht  womb.  Cro.  Elt^.  449.  ^  ^or  obftniAtn||  another  on  his  necHfar/ 
\^-4Xt^  acaiirt  of  j*ii(i9r(  %1>)X\,  R>'g.  649.  for  diUurbio|  a  licenced  preacher*  iMar.  f.  2.  3. 
X»i  ^nki%t^vil  fSfliin^  or  b^ntiiig^  5  Fiii.  c.  \\,  For  neglcding  church  a  month.  23  Elix.  c.  i« 
Tor  hunting  or  fte^ing  deer  or  conies.  1  Ja^.  i.  c.  I3.  fed  vide  16. Ceo.  3,0.  ^o.  (^nditis:^ 
vf\^  part  pf  (ho  judgment  ia  a  piiidcnicanoyr^  4  Kac.  Ab.  698.  Rn^ .  a  jutHceof  the  peace  f anno| 
coo^^  the  fccurity  ^pon  a  general  informal' ion.  Str.  16.  And  whether  a  pcrfon  talcen  upon  the 
^arrant  oi  \  fccrct^ry  gif  f\ate  lor  a  libel «  (ha^l  pive  feiurity  for  hii  eood  bdhaviuur,  Cicms  unfetticd^ 
\  ytfii^  %%^  fed  vi^  X  W^U^  |6o«     And  fur  g  \vrj^  iyli  au^^ui^t  o(tbis  |itJO|  4  Bui;n  969,  283. 

Se£f,  5,     As  to   the   fecond  fK}tnt«  vh.  For  what  mlfbe- 
C^^^VeV.^**  haviours  fuch  a  rccogpitancc  ftall  be  forfeited,  it  is  laid  down 
a«  4  general  rule  in  the  atgument   of  Stavtp  ^nd  Hide's  cafe^ 
That  whaiever  xnWi  be  a  good  caufe  to  bind  a  map  to  his  good 
behaviour,   will  forfeit  a  recognizance  for  it.     Yet  this  is  ilncc 
iknied  in  Hf.ynvard'%  cafe  ^  a«id  imiccd  docs  by  no  ^neans  fccm 
to  be  maintainable),  bccaui^  theftatyte  in  ordering  perfons  of  ev;l 
fame  to  be  bound  in  this  manner,  (ecms  in  many  cafes  chiefly  to 
regard  the  prevention  of  chat  mifchief  which  they  may  jvftly  be 
fofpefled  to  be  lil^ely  to  do  j  apd  in  that  refpeft  requires  them 
to  fecure  the  puWick  from  that  danger  which  mayprob^blv  be 
apprehended  from  their  future  beh,aviour^  Whether  any  actual 
crime  can  be  proved  upon  ^hem^  or  nut  ^  and  ii  would  be  ex« 
to^uc^?/,*'     trcmely  h:jird  in  fuch  cafes  to  mak^  perfons  forfeit  their  rccog- 
^  ni»ancc,  who  yet  may  juftiy  be  camj>ellable  to  give  one,  as" 

^hofe  who  keep  fufpicious  company,  or  thofe  who  fpend  much 
money  idiy,  ^thouc  having  any  vifible  means  of  getting  it 
boneftt>%  or  tbofc  who  lie  un^rr  a  general  fufpicip^  of  being; 
rogues,  (iff, 

•  H  M.  Sfiln  6^    However,  It  (bcms  that  fqch  a  recognisance  iliaH 

Mc^l^Jio.^*  not  only  he  forfeited  fof  fiich  aSual  breaches  of  the  peace,  for 
s  Roiiaa8,i5Qi  whIch  %  recogni^tance  for  the  peace  may  be  forfeited^  but  alfa 
J^*-  for  fome  orbert,  for  which  fuch  a  recognizance  captiot  be  for-, 

u  Car.  409.      feitedj  «5  for  going  «r«itd  with  great  nuaaVtr^  ta  the;  tor- 
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ror  of  the  people»  or  ibeaking  words  teoding  to  fedition^  lie. 

gnd  alfo  for  all  fuch  actual  mlfbehaviours  which  arc  intended  ^^J*  ^^^  ^^ 

%o  be  prevented  by  fuch  a  recognizance,  but  not  for  bfarely  gt-  umb.ti6»'iiW 

ving  caufe  of  fufpicion  of  what  perhaps  may  never  aftuadly  c.jac.4i2«i^ 

happen. 

It  may  be  dlfchirfed  od  motion  on  prodotns^ofccator*!  confenty  veriiSed  by  afidiTit*    Haf4* 
wickN^fcti  i^Sf    Qrc9nfta^n|(  by  connCel.     t  Bun*  703.    Sod  Tide  th.S^f»  17. 


CHAPTEH    THJ5    SIXTY-SECOND. 

Or    ASSAUI^TS    akd    BATTERIES^ 

AN  D  noyr  \  am  cqme  to  CQoQder  tl)?  (bveral  l^inds  of 
a^l.ual  difturbances  of  the  peaqe,  and  thefe  are ;  either. 
Such  as  may  be  committed  by  pne  or  two  perfons  ;  or»  Sucb 
lis  rc(|uire  g  j{reat  nunaber. 

Thofe  which  m%j  be  comiqitted  by  oae  Qf  two  perfons,  are, 
Aflaults  and  bw^fjes;  or,  Aftuys;  ort  Forcible  entries 
and  detainers. 

As  to  aflaults  and  batteri^,  I  IbaU  ppnfider  the  following 
particulars  ;  Firft,  What  (hall  be  faid  to  be  an  afTault.  Se. 
condly,  What  (hall  b?  faid  to  be  a  battery.  Thirdly,  In  what 
pafes  they  niay  be  juitiiied*  f  oi^fhly,  in  wh^t  manner  they 
gre  to  b?  pwniftcd. 

8tSf,  r.     As  to  the  firf^  point.     It  feems  that  an  aflault  is 
9n  at|empt|  or  ofFer,  with  force  and  violence,  to  do  a  corpo-  P«ltoii4.. 
rai  hurt  to  another  \  as  by  ftrifcing  at  him  with,  or  without,  %  J  RrA^?'*^ 
weapon ;  or  prefcnttng  a  gi»o  at  him;  at  fugh  9  diftance  to  1  Vwc,  25^?** 
which  the  gun- will  carry,  or  potntins  a  pitch-forj(  at  him,  iMo<i-3* 
ftanding  within  the  reach  of  it;  op  by  holding  up  one's  fift  at  ^,^j^' ^/2> 
him,  or  by  any  oth^r  fuch  like  a«ft  done  in  an  angry  threaten-  4»  Edl  3'  7/ 
ing  manner  J  and  from  henge  if  clearly  follows.  That  one  ^^ ^**' ^!H»»|r 


M.^ 


545* 


charged  with  an  ^S^nXi  s^nd  battery,   may  be  found  guilty  of  *\vAbrc 
the  former,  and  yet^ccjujtted  of  the  latter.     But  every  bat-  10  Mod.  1^7 
tery  includes  an  aflault,  therefore  on  an  indlAmcnt  of  aflault  Law'**^l*^i, 
aind  battery,  in  which  the  aflault  is  ill  )aid,  if  the  defendant  be  %^  ^ 
found  guilty  of  the  battery,  it  is  fufllicient*     Notlvith^anding 
the  many  ancient  opinions  to  the  contrary,  it  feems  agreed  at 
this  day,  that  no  ^ords  whatfoever  can  amount  tg  an  ailault. 

Seii.  %.     As  to  the  fecond  p,oint»  viz,  Whait  (hall  be  faid.^*,^^-  "^ 
to  be  a  battery.     It  feems  that  any  injury  ivbatfoever,  he  it  Llliib?i26; 
never  fo  fmall,  being  aAually  done  to  the  perfon  of  a  nian,  in  an  Stiic.  3S4.  * 
^gryj  or  revengeful,  or  rudi?,  or  iafoleat  manner,  as. by  fp^t-  *  ^^'  '^H 
Vfi|;  iq  bis  face^  or  any  way  touc^uig  him  in  augeri  or  violent-  ^Mod^i, 

S4  \i 
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3  Lev.  404. 
Skia.  3S7* 
%  &.  Abr.  54€. 


6  Mo6^   tfz^ 

4  Comm.  145, 

II  Mi>d.  43,5a, 
i  SalJc  642. 
L.Ray.  177, 
J  Sid.  246. 


•0?  ASSAULTS    ANp  BATTERIEa,    Pk.^^ 

ly  joftlipg  him  put  of  the  yt^j^  are  batteries  in  the  ?ye  of  thf 
jaw.  But  i^  is  faid  to  be  no  battery  to  l^y  on^*s  hand  gently 
on  another  whom  an  officer  has  a  warrant  tQ  arreft^  ft^id  ^q 
tcll'the  pflftcer  ;h3t  rtis  is  the  n^^n  h?  v^n^, 

JiTt?.  2-  As  to  tl^e  third  point,  yix»  it\  what  cafes  ^n  af-. 
faujt  and  l)at(cry  may  be  iuftific^.  This  is  fo  fully  fet  for^h  Ar 
>  ready  in  the  (rhapter  of  iiurety  of  the  Peace^  that  there  feems  to 
be  nq  need  of  ^ny  farthef  connderation  thereof  in  this  place  \ 
^nd  therefore  I  O^a))  only  iidd.  That  wherp  a  man  in  hjs  own 
defi^cp  hf:at8  anc^tb^r  Y^bo  firft  ?fla\ilt6  hiiD)  i^{  hf  oiay  tako 
an  advantage  thereof  ^pon  an  indidment,  as  well  as  upon  an 
action  \  bi|t  v^ith  thi^  difi^rence,  that  in  the  ^^ft  cafe  he  may 
give  it  in.  evi^pnce  upctf^  the  p}ea  of  Not  guilty,  a^d  19  the 
}atter  he  muft  plead  i^  fpe(:i^]ly. 

\  SfiJj  4.  As  to  (b?  fourth  ppint|Wz.  Hqw  un1a\^fMl  a^TauIts 
Jin4  batteries  are  pqi^ifl^ed,'  ihcxp  U  aq  doubt  but  that  th^ 
Wrong-doer  is  fubjeft,  bpth  to  an  jt^ion  at  the  fuit  of  the 
party,  vyhefein  he  (hall  render  daitiages,  (ffr.  and  alfo  to  ai^ 
indiftip^nr,  ^(  thv  fuit  of  tbe  l^ing,  whrt^in  h(  £h;ill  |pe  ^nec^ 
Recording  {q  yhc  heipoufn^fs  pf  the  ofFepce, 

+  Se^,  5,  By  I  Hen.  4.  q.  (>.  apd  i|  Hpn.  6.  c,  ir^ 
y  Tp  ^iTault  ov  alTr^y  any  of  {he  <nef|ibers  of  the  hoyfe  of 
^^  lords^  or  houie  of  commons^  or.  other  council  of  the  king, 
V  or  any  of  their  fervants,.  in  their  way  to,  or  attendance  or\ 
\^  parliament,  is  punifiiable,  upon  non-furrender,  on  procla? 
**  mation,  with  dofiblp  damages,  an^  (ine  f^^d  ranfom  at  dif^ 
t*  cfetion.'^ 

+  Sa7.  6*  By  9  Edw,  t.  c.  3.  M  If  any  lay  violent  hands 
t  mS!'?72!^**  "  °"  *  clerk,  he  may  be  inuided  b*-fore  the  king  for  thcpeaco 
a  laCtJisz,  620*  *^  broken  j  and  fued  t^eforp  |he  biibop  lof  t^e  fpiritual  oU 
' '  "     '  ■  '    *^  fence," 

+  S^£i.  y..  By  j  Eli?,  c.  4,  f.  21 .  **  If  ^ny  f?rvgnt  aflault  or 
f  afFrayhis  iT\j(fier,  miflrefs,  or  overfe^r,  hp  (h^ll  fuffcr  im- 
.  ^^  prifoppnfint,  pot  exceeding  a  y?ar,  gn  copviSion  before  twa 
**  juilices  pf  the  cpi^nty,  pr  thp  chief  ni?tgiftrate  and  two  cor- 
«*  poratoirs  of  a  tq^YH-— :Ar^  l^  fwribpr  puni(hment  (houjd  ap- 
!*■  pear  iiec^fliry,.  the  jufticcjBi  ip  feffions,  01  the  Kcad  i^s^giftraie 
'  **  and^fbui'..Qr  (Jx  <:orpor»tpr^  in  a  town,  may  e^crtife  their 
•^difcrctioii*  (ft,  tJ]^$.Ui9.BH0i(bipcqt  e«cp4  flo^  tp  life  or 
f^'limb."     ■  ^    ".  -. 

•1^  ^f^-'lr  Py  ♦  Ann^  c.  1^.  .^*  To  ?PaH.lt  »nd  ftrike  any 
-**  PJi^X  f.om^«?flor.»  >n  ,?h?  (^pu.n^i],  pr  in  any  committee 
«  ^hfrp^f,'  (g'^^t'fW^^^  djijtyi  »*  ^cath/' 

:   -t  S'^*  $•     By  9  Arni^JiC'.  14.  f.  J,  <^  To  affaulf  ;md  bea^ 

^^  ^y  ocilsr  pn  it^punt^i^f  inon^  vpn  by  g«M«ng,  hi  tbf  man-* 

^t'""  '  .        •*  nee 


Form  f f  in;licJ. 
^en't,  ^ro*  Cir. 


tfJ.CI'' •«•!][ 


•ph.  63,  0>     A  T   F  R   A   Y   8,  96^ 

?*  ntr  defcribedy  is  forfeiture  of  goods,  tnd  two  years  Im-ti 
♦*  fofiaicnt/* 

t  $^^t  fo.  i^y  (1  Qtq.  I.  c,  t?.  r.i  I,  *♦  To  al&ult  another  vWcO.B*i7S|, 
"  in  the  ftrcct,  wjjh  intent  to  fpoil  tjieir  clp*th$,  is  tranf-  cro.*ck.  la*. 
•^  ports^tion/' 

t  Sea.  II.     By  9  Geo.  i,  Ct  22.  ^^  To  affaolt  another  by  Afltc.  p.sss* 

<<  wilfully  {hooting  at  him,  is  felpny  without  der^.'* 

t  Si^.  II.  By  7  Geo.  j|.  c.  21.  ^*  Tp  aflfault  with  intent  to  Ante.  p.  14S, 
•^  rob  is  tran(i)ortttion.^' 

t  &^.  13.  By  12  Geo.  I.  c.  24.  •^  To  afl4ultmiy  niafter  Aate.p.i3^ 
^<  woolcomber^  or  weaver,  or  other  perfon  concrna^  in  the 
f  ^  woollen  manufactory,  whereby  he  fhall  receive  imy  bodily 
^^  hurt,  for  not  complying  with  any  of  the  bye  laws  yrhich  aFt 
f^  mentioned  in  the  a^,  or  ihall  write  or  (end  any  threatening 
♦*  letter,  £^r,  ^f.  is  tn^nfportHtipn  for  fcvei^  years." 


CHAPTER    THE   SIXTYtTHIRD, 


Of     A  P  F  R  A  Y  5v 

IN  treating  of  Afl^ays,  I  ftall  cpnfidqr.-^Firft,  What  fltall  4Camm.  145. 
be  faid  to  be  an  affray.     Secondly,  How  far  it  may  be  fup- 
fr^.Pkd  by  a  private  perfon.     Thirdly,  How  far  by  a  conftable. 
*ourthly,  How  ftr  by  a  juftice  of  peace.     Fifthly,   In  what 
manner  the  federal  kinds  of  affrays  qjay  be  punifhed, 

Se£f,   I.     As  to  the  flrft  point,  |c  is  faid.  That  the  word 
affray  is  derived  frgm  the  Fnncb  word   £ijfniifrj  to  terrify,  3  ^^*  '^ 
and  that  in   a  legal  fenfe  it  is  taken  for  a  publick  offence,  ^*^^•*••• 
to  the  terror  of  the  people.     Frqin  this  definition  it  ifeems 
clearly  to  follow.    That  ther^  mi^y  \^  w  aflfiujt  which  will 
pot  amount  to   an  affray ;  as  wh^re  it  happens  in  a  private 
place,  out  of  the  hearing  or  fcf  iijg  of  sinyj  ei^ccpt  tl^e  parties  l^'>- »»5»«»^* 
concerned;  in  which  cafe  it  caqnot  be  fs^id  tp  be  to  the  ter-  t Ed. 4,7.* 
ror  of  the   people ;  and  for  this  caiffe  fuch  a  private  aflault  Suumu^  135, 
ieems  not  to  be  inquirabic  in  n  court  le^t>^  Ml  a^^ys  cturtaiolj 
are,  as  being  coQ)mai|  nufanccpi 

Se^i.  2.     A1(b  it  ft  faid,  that  Do  qqapre|fbqEie  or  threaten* 
ipg  words  whatfoever  i)iali  amount  to  an  affray;  and  that  no  »3Ca.4.45, 
que  canjuftify  laying  hi$  hands  on  thofewlio  fliafl  barely  ijuar-  J^i.'^'con, 
rpl  with  angry  words,  without  coming  to  blows ;  yet  it  feem^  ftahl^'  14,  ' 
f  th.  That  the  cpn^bable  n^ay^  a^  tAC  r^^ueft  of  th^  party  threat^ 

en»dt 
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ened,  cairry  tbe.perfon,  who  threatens  to  be^t  hiiQi  before  a  juf« 
ticcy  in  order  to  iind  fureties« 

Se£t.  3*  Alfo  it  is  certainp  That  it  is  a  very  high  ofTencQ 
^•^•J*  y'*  to  challenge  another,  either  by  word  or  letter,  to  fight  a 
I  Sia/isl/  duel,  or  to  be  the  n^eflciigcr  of  fuch  a  challenge,  or  cvpn  barely 
I  |leb«  6f  4.  (o  ^ndeavoiir  to  provoke  another  to  fend  a  challenge,  or  to  fight  | 
?$!  AhJ.V/^  ^  ^y  difpcrfwg  letters  to  that  pqrpofc,  full  of  reficftions,  and 
t  Bvrr.  316  *    infinuating  a  de&re  to  fight,  &f« 

*"  *"  "^^  t  By9.  Annc.i4.f.8.  ♦*  Whoever  (hall  challenge  or  provoke  tQ 
'^  fight  any  other  perfon  or  perfons  whatfoever,  upon  account  of 
^^  any  money  won  by  gaming,  playing,  or  betting  at  any  of  the 
**  games  mentioned  in  the  ad,  (hall,  jon  convidion  by  int- 
^  didment,  or  information,  forfeit  all  th^ii*  goods,  chat- 
^*  tels,  and  perfonal  ef^ate,  and  fuffer  imprifonment  without 
•♦  bail,  in  the  cownty  prifonfor  two  years, 

Se£i.  4.     3ut  granting  that  i^o  bare  words,  ia  the  judgr 

trtmh,  iiS.       ment  of  law,    carry  ip  them  fo  much  terror  as  to  amount  tq 

I  lif  Abf!' 7sf  *  ***  ^^^^y  >  y^^  *^  '^""*  certain.  That  in  fome  cafes  there  may 

iHQi'iQaryij;!    be  an  affray  where  there  is  noadiial  violence  i  as  where  a  man 

arms  bimfclf  with  dangerous  and  unufua]  weapons,  in  fuch  a 

manner  at  will  naturally  caufe  a  terror  to  the  people,  whicF^ 

is  faid  to  have  been  always  an  ofFenc^  a^t  coiprnpn  law,  and  i$ 

ftriaiy  prohibited  by  many  ftatutes« 

For  by  2  Edw.  3f  it  is  enafted,  **  That  no  man,  great  no^f 
*^  fmall,  of  what  condition  fpev^r  he  be,  except  (he  king's 
^  ierv^ts,  in  his  pre&npe,  and  his  minift(?rs  in  executing  of  the 
^^  king's  precepts,  or  of  their  ofiice^  iind  fuch  as  be  in  their 
'(  company  afRfting  them,  and  alfo  upon  ^  cry  made  for  arms 
<^  to  keep  the  peace,  and  the  fam^  in  fuch  places  where  fuch 
<'  a£h  happen,  be  fo  hardy  to  cqipe  before  the  king's  Juftices^ 
**  or  other  of  the  king's  minifters  doing  their  office,  with  forc^ 
<*  and  arms,  nor  bring  no  force  tn  aflfray  of  peace,  nor  to  go 
*  I  <^  nor  ride  armed  by  night  nor  by  day,  in    fairs,  marjcets^ 

«*  nor  in  the  prefence  of  the  juftices  or  other  miniflers,  nor 
^  in  no  part  elfewhcre,  upon  pain  to  forfeit  their  armour  to 
^  the  king,  and  their  bodies  to  prifon,  at  the  king's  plea- 
^*  fure«  And  thsit  the  kind's  juftices  in  their  prefence,  fheriflFs, 
^  and  other  minifters  in  their  ba^iliwicks,  lords  of  franchifes, 
**  and  their  bailiffs  in  the  fame,  and  mayors  9^nd  bailiffs  of  cities 
^  ^^  and  boroughs,  within  the  fame  cities  and  boroughs,  and 

^^  borough-holders,  con(|abIes  and  wardens  pf  the  pe^ce  withn 
**  in  their  wards,  (hall  have  power  to  es^ecutc  this  a^t :  An(| 
^^  that  the  juftices  afltgpcd,  at  their,  coming  down  into  the 
.  •  ♦♦  country,  fhall  have  power  to  enquire  hovi^  fuch  officer^ 
f  <  and  lords  have  exercifed  their  offices  in  (his  cafe,  and  tq 
^*'  punifh  them  whom  they  find,  that  have  not  done  tha( 
^^  which  pertained  to  fbeir  office,**  and  thi^  ftatute  \s  ffi  ther 
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SOi.  5.    Aiid  in  the  cxpofition  of  it  the  following  points 
wc  been  holdcn  :  Firft»  That  any  Juftice  of  peace,  or  other  f.i^.b,  ^^^ 
rrfon,  who  is  empowered  to  execute  this  ftatute,  may  pro-    •''*'* 
eed  thereon,  either  ex  ffficU^  or  by  force  of  a  writ  out  of  chan- 
cery, formed  upon  the  ftatule,  and  that  if  ho  find  any  perfon  ^i"f;f„* 
)n  arms  contrary  to  the  form  of  the  ftatute,  he  may  feize  the  Lam'b/i6s!  jm* 
arms,  and  commit  the  offender  to  prifon  }  and  that  he  ought  l^*>''f*  ^3- 
ulfo  to  make  a  record  ofhif  whole  proceeding,  and  certify  the  ***^^'  ^^ 
fame  into  the  chancery,  where  he  proceeds  by  force  of  the 
fM  writi  or  into  the  exchequer,  where  he  proceeds  ex  efficU^ 

SeH.  64  Secondly,  That  where  a  juftice  of  peace,^  Wr.  . 
proceeds  upon  the  faid  writ,  he  may  not  onl^  imprifon  thofe  0^^^!!^^^^ 
whom  he  ihall  find  offending  againft  the  ftatute  in  his  own  vieWf 
but  alfo  thofe  who  fhall  he  found  by  an  inqueft  taken  before 
him,  to  have  offended  in  fuch  manner  in  his  abfence.  And 
I  do  not  fee  why  he  may  net  do  the  fame  where  he  proceeds  ex 
^fficU  \  for  feeing  the  faid  writ  hath  no  other  foundation  but 
the  faid  ftatute^  and  is  the  moft  authentick  explication  thereof, 
!t  feemeth  that  the  rules  therein  prefcribed,  (hould  be  the 
beft  dire£lion  for  all  proceedixrgs  upon  that  ftatute. 

Seil.  7.     Thirdly,  That  the  under-(heriff' may  execute  the  ^  ... 
faid  writ,  being  direded  to  the  (heriff^,  if  it  name  him  only    '    ***  ^^^ 
by  the  name  of  his  office,  and  not  by  his  proper  name,  and  do 
not  exprefsly  command  him  to  a£t  in  his  proper  perfon. 

Sea.  8.    Fourthly,  That  a  man  cannot  excufe  the  wear-     ^^ 
ing  fuch  armour  in  publick,  by  alledgingthat  fuch  a  one  threat-  ^h.V-^V/ 
ened  him,  and  that  he  wears  it  for  the  fafety  of  his  perfon  from  3  ^»<*-  ■^i* 
his  aOault;  but  it  hath  been  refolved,  That  no  one  fliall  incur  ^h."*^**"*^'* 
the  penalty  of  the  faid  ftatute  for  aftembling  his  neighbours  and  ' 

friends  in  his  own  houfe,  againft  thofe  who  threaten  to  do  him 
any  violence  thereini  becauie  a  man's  houfe  is  as  bis  caftle. 

5^<f7.  ^.     Fifthly,  That  no  wcar^hg  of  arms  is  within  the     ^^^  j,  ^ 
fneaning  of  this  ftatute,  unlefs  it  be  accompanied  with  fuch  iBuiftijje! 
circumftanccs  as  are  apt  to  terrify  the  people  ;  from  whence 
it  feems  clearly  to  follow.  That  perfons  of  quality  are  in  no 
danger  of  offending  againft  this  ftatute  by  wearing  common 
weapons^  or  having  their  ufual   number  of  attendants  with 
them,  for  their  ornament  or  defence,  in  fuch  places,  and  upon 
fuch  occaAons,  in  which  it  is  the  common  fafliion  to  make  ufe  of 
them,  without  caufing  the  leaft  fufpicion  of  an  intention  to  com- 
mic  any  a(^  of  violence  or  difturbance  of  the  peace.  And  from 
the  fame  ground  it  alfo  follows.  That  perfons  armed  with  pri-  ^'***^4« 
vy  coats  of  mail,  to  the  intent  to  defend  themfelves,  againft 
th^ir  adverfaries,  are  not  within  the  meaning  of  this  ftatute^ 
becaufe  they  do  nothing  in  urr^rem  p^puU. 

Seif.   10.     Sixthly,  That  no  perfon  is  withiii  the  Intetttxotv 
of  the  {aid  A&tutc,  who  armfs  himfelf  to  fuppreft  Aan^tw^SLt^'^^*^'^^"'^'*** 
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rioters,  rebels,  or  enemies,  and  endeavours  to  fupprefs  or 
refill  fuch  difturbcrs  of  the  pcic^  or  quiet  of  the  realm  -j^ 
for  perfons  who  fo  arm  themfelves,  feem  to  be  e3(empted  out 
of  the  genera}  words  of  ^e  faid  ftatute,  by  that  part  of  the 
fyception  in  thebeginning  thereof,  which  feenr^s  to  allow  all 
perfons  to  ^rm  thpmTejves  upon  a  cry  made  for  arms  to  keep  th^ 
]>eace,  in  fuch  places  where  fuch  aios  bappcfi. 

SeSi.  Tif  As  to  the  fecond  point,  vf^*  How  far  an  affray 
n\^y  be  fupprefled  by  a  private  perfon,  it  feems  agreed.  That; 
any  one  who  fees  others  fighting,  may  lawfully  part  them,  and 
alfo  ftay  them  tit}  the  he?^t  be  over,  s^nd  then  deliver  them  to  the 
conftable,  who  may  c^rry'  thein  before  a  juftice  of  peace,  in 
order  to  their  finding  fureties  for  the  peace :  Alfo  it  is  faid. 
That  any  private  perfon  may  ftop  thofe  whom  he  (h^H  f^Q 
comingto  join  cither  party  5  and  from  hence  it  feems  clearly 
to  follow.  That  if  a  man  reccWe  a  h^rt  from  either  party  ii^ 
thus  endeavouring  to  preferve  the  peace,  he  ihall  have  his  re-f 
niedy  by  an  ai^on  agfMnft  hini  i  alfo  upon  the  fame  ground  it 
feems  equally  reafonable.  That  if  he  unavoid^ibly  happen  to 
hurt  either  party,  in  thus  doing  what  the  law  both  allows  and 
commends,  he  may  well  jui^ify  it,  inafmuch  ^s  he  is  no  way 
in  iault;  ^iid  the  damage  done  to  the  other,  W4s  occaiione^ 
by  a  lau(Ublf  intension  fQ  do  hitn  ^  kindnefs. ' 

Se^.  12.  However  It  feems  clear.  That  if  either  party 
be  jdangeroufly  wounded  in  fuoh  an  affray,  and  a  ftander  by, 
endeivomring  tp  arre^:  the  other,  be  not  able  to  tal^e  hini 
Vritho\it  hurting,  or  even  wounding  him,  yet  he  is  no  way 
liable  tp  be  puni(hed  for  the  fame,  inf^fmuch  as  he  is  bound, 
lender  pain  of  fine  and  imprifonment,  to  arreft  fuch  an  of- 
fender,  l^nd  either  detain  hiin  till  it  appear  whether  the  party 
will  live  qr  die,  or  carry  him  before  a  juftice  Qf  peace,  by 
whom  he  either  is  to  be  bailed  or  committed,  (sTf, 

Seif.  ij^i  As  to  the  third  point,  viz.  How  far  ^n  affray 
may  be  fuppreff^d  by  a  conftable.  It  feems  2(greed,  That  a 
conftable  is  not  only  impowered,  ^^  all  private  perfons  are,  tQ 
part  w  affr4y  which  happens  in  his  prefence,  but  is  alfo 
hound  at  his  peril  to  ufe  his  beft  endeavours  to  this  purpofe^ 
and  not  only  to  Jo  his  utmoft  himfelf,  but  alfo  to  demand  the 
affiftance  of  others,  which  if  they  refufe  to  give  him,  they 
are  puniftiable  with  fine  and  imprifonment, 

&J7.  14.  And  it  is  fs^id.  That  if  a  conftable  fee  perfons 
either  aSually  engaged  in  an  affray,  as  by  ftriking,  or  offering 
to  ftrike,  or  drawing  thcjr  weapons,  ifc.  or  upon  the  very 
point  of  entering  upon  an  affray,  as  where  one  ftiall  threaten 
to  kill,  wound,  or  beat  another,  he  may  either  carry  the  of- 
fender before  a  juftice  of  the  peace,  to  the  end  that  fuch  juf- 
tice m^y  qQmpel  hiip  to  find  fi^reties  for  the  peace,  ^c.  or 
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he  may  imprifon  him  of  his  own  authority  for  a  reafonable 
time,  till  the  heat  (hall  be  over,  an4  alfo  afterwards  deuiti  him  ^  hT^  oi 
till  he  find  fuch  furety  by  obligation.     But  it  feeros,'  That  he  2%  £.  4. 3'^. 
has  no  power  to  imprifoil  fuch  an  ottender  in  ^ny  other  manner^  '^^<'*  4- 18« 
or  for  any  other  purpofe  1  for  h^  cannot  juftify  the  commil:-  |^y,  Z^^  Ig^ 
ting  an  aflfrayer  to  gaol  tUl  he  (hall  be  punifhed  for  bii  ofien^t^ 
And  it  i^  fard.  That  he  ought  not  to  lay  hands  on.thofe,  whci^ 
barely  Contend  with  hot  words,  without  any  thritatsbf  per* 
fonal  hurt,  and  that  all  which  he  can  do  in  uxth  a  cafe,. is  td 
command  them  under  pain  of  imprifonment  to  avoid  fighting. 

&^.  I  J.    But  he  is  (b  far  intruftcd  vi^ith  a  jw>wicJ:  ovferi^att  -jy  -  ^^ 
a£lUaI  affraysi  that  though  he  himfdf  is  a  funerer  by  tbemj,  lummvy'i)^ 
and  therefore  liable  to  be  ohje^ed  againft,  as  likely  to  be  par.-  >  ^oii.  23s. 
tial  in  his  own  caufe,  yet  he  may  fupprefs  them )  aiul  tlirc-  *  ®**^'  3*^* 
fore,  if  an  afikult  bt  made  Upon  hlm^  he. may  not  only  deifen^ 
hiinfelf,  but  alfo  imprifon  the  ofienderi  in  the  fame  manner  ai^ 
if  he  were  no  way  a  party. 

Seff.   1 6.     And  if  an  afiray  b^  irt  a  houfeii  th<  tonlUUe 
may  break  open  the  doors  to  preferve  the  peace,  and  if-af*  'V^'*^^ 
frayers  fly  to  a  houfeand  he  .follow  withfrefli  fuU,  he  may  Dait.'cVs,%7. 
break  open  the  doors  to  take  them.  ■  Luab.  1331154. 

S^^.  17.  But  it  is  faidi  That  a  cooftable  hath  no  ppw;r 'to    . 
arrcft  a  man  for  an  affray  done  Out  of  his  own  vl^w,  without  owm**  ^^** 
a  warrant  from  a  juftice  of  peace^  unlefs  a  felony  were  done  Summaxy^^f, 
or  likely  to  be  done  ;  for  it  is  the  proper  bufinefs  of  a  confta-  H^ 
ble  to  preferve  the  peace^  not  to  punifh  the  breach  of  it ;  nof  % 

does  it  follow  from  his  having  power  to  compel  tbofe  to  find 
fureties  who  break  the  peace  in  his  prefence,  that  he  has  the 
iane  power  over  thofe  who  break  it  in  his  abfence,  inafntuch 
as  in  fdch  cafe  it  is  moft  prbper  to  be  done  by  thofe  who  may 
Examine  the  whole  circumftances  of  the  ixlatter  upon  oatb^ 
which  a  conftable  cannot  do ;  yet  it  is  (aid^  That  be  may 
carry  thofe  before  a  juftice  of  peace^  who  were  arrefted  by  ^^^^  -^ 
fuch  as  were  prcfent  at  ah  aSray^  and  delivered  by  them  into  DAt/c.  it,* 
his  hands. 

Se^^  18.     As  to  the  foutth  pointy  vi^.  In  what  manner  an  summary  136. 
affray  may  be  fupprefled  by  ajuflice  of  peace  j  there  is  no  Di»ie.  c  s. 
doubt,  but  that  he  may  and  muft  do  ail  fUch  thirigs  to  that  ^*  ^'  ^'^^'  ^» 
purpofe,  which  a  private  man  or  conftable  arc  either  enabled^  X4H.  8.  7. 
or  required  by  the  law  to  do.     But  it  is  faid,  That  he  cannot  ^l^^'  46^4 
without  a  Warrant  authorize  the  aireft  of  ariy  perfon  fqr  an 
affray  out  of  his  view  i  yet  it  feems  clear,  that  in  fuch  cafe  h^ 
may  ifiake  his  warrant  to  bring  the  offender  before  him,  in 
t^rdcr  to  compel  him  to  find  fureties  for  the  peace. 

Se^.  19.     Alfo  it  feems.  That  a  juftice  of  peace  has  a 
greater  power  oyer  one  who  has  dangeroufly  wounded  another  g"  ^^  ^^'  J* 
in  an  aft'ray,  than  either  a  private  perfon  or  a  conftable  j  for. 

tliere 
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^     .  there  does  not  feem  to  be  any  good  authority,  that  there  havv 

c'hiodisA*        any  power  at  all  to  take  furetiesW  fuch  an  offender  ; 'but  it 

fecms  certaini  That  a  juftice  of  the  peace  has  a  difcretionary 

Smnmary  36.     P^^^r  either  *to  commit  him,  or  to  bail  hith|  till  the  year  mi 

*Pal(.  c.  8.         day  be  paft  ;  but  it  is  faid^  that  he  ought  to  be  very '  cautious 

Fojihamiss.     h^^  j,^  ^akes  bail,  if  the  wound  be  dangerous)   for  that  tf 

the  party  die,  and  the  offender  appeal-  not,  he  is  in  danger  of 

being  fcverely  fined,  if  he  ihall  appear  upon  the  whole  cir* 

rumftances  of  the  cafe  to  have  been  too  favourable. 

Se^.  20.  As  to  the  fifth  point)  vizk  In  what  manner  the 
fevcral  kinds  of  aftrays  are  to  be  puni(hcd|  it  fufficientlyap 
pears  from  the  foregoing  part  of  this  chapter^  how  fuch  attraj! 
as  are  accompanied  with  force  and  arms,  are  to  be  dealt  tricfa 
upon  the  ftatute  of  Northampton  ;  and  therefore  I  fliall  onl/ 
csaipine  in  this  place^  what  penalties  other  afFays  are  liable 
unto. 

As  to  which  it  is  to  be  obferved^  That  all  affrays  ingencrali 
are  puniflied  by  fine  and.imprifonment,  the  meafure  of  wfairh 
is  to  be  regulated  by  the  diicretion  of  the  judges  according  td 
'5*  <9%  ^ifQ  circvimftances  of  the  cafe,  which  very  much  vary  the  naturl 
of  this  cringe,  and  in  fome  cafes  make  it  fo  inconfidenble  tf 
fCfirce  to  deferve  to  be  taken  notice  ofj  and  in  others  make 
it  an  oftcnce  of  a  \cry  heinous  nature. 

As  in  the  following  inftances :  Firfl:,  In  refpcA  of  thi 
dangerous  tendency  thereof.  Secondly^  In  refpeft  of  the  per* 
fons  againft  whom  it  is  committed.  Thirdly,  In  refpe^cf 
the  place  wherein  it  happens. 

iwiiitnifv         Se^,  tu     And,  Tirtt^  An  alfray  may  receive  an  aggriva- 

3  inrt.  158.        ^-^j^   f^Qj^^  ^j^g  dangerous  tendency  thereof^  as  where  pcrfons 

coolly  and  deliberately  engage  in  a  duel,  which  cannot  but  U 

I  fii'!.  1 36.        attended  with  the  apparent  danger  of  murder,  and  is  not  only  u> 

A  Keb.  6944       Qp^p  defiance  of  the  law,  but  carries  with  it  adircfil  contempt 

of  the  juilice  of  the  nation,  as  putting  men  under  a  neceffityof 

Moor  563.        righting  themfelves;   upon  which  confiderations,  perfonscon- 

vi^led  of  barely  fending  a  challenge^  have  been  adjudged  to  pT 

a  fine  of  one  hundred  pounds,  and  to  be  imprifoned  for  ood 

month  without  bail^  and  alfo  to  make  a  publick  acknowledge^ 

mcnt  of  their  ufFcnce,  and  to  be  bound  to  their  good  beb^ 

\iour. 

Sul.  22.  Secondly,  Art  affray  may  receive  another  aggrs* 
>acion  from  the  perfons  againft  whom  it  is  committed )  as  whei^ 
the  officers  of  juftice  arc  violently  difturbed  in  the  dueexcctt' 
tion  of  their  office,  as  by  the  rcfcous  of  a  pcrfon  legally  arr^l'i 
or  the  bare  attempt  to  make  fuch  a  refcous  ;  for  all  the  mis' 
Aers  of  the  law,  are  under  its  more  immediate  proteSiom 

ScSJ.  23.  Thirdly,  An  affiay  may  receive  a  farther  aggr>» 
vation  from  the  ^Xw:^  v^Vvtt^m  it  it  committed,  and  upon  ttril 
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rcfpcft  ail  nIBnLjt  in  the  king's  court  are  (6  fcverely  l!)Umlhed,  „  ^^^  ,^|^ 

as  hath  been  (hewn  already  iii  chapter  at,  and  upon  the  fiime  i  Keb.  190)491^ 

account  alfoj  ati  arrays  in  i.  churchy  or  church-yard,  have  «  Wo4.  iti. 

been  alvrays  efteemed  veij  heinous  affences,   as  being  very 

grtat  indignities  to  <he  Dirine  Majeftyi  to  whbTe  woHhip 

and  fervice  fttch  places  are  intrtlediatefy  dedicated.     And  upon 

this  cohfidcration,  all  irreverefit  beharidur  in  thefe  places  bath 

been  efteemed  fo  crintiila!  by  the  makers  df  our  Iaws>  that  they 

hare  not  only  feverdy  pmifned  fitch  diftUrbartces  in  them  which 

are  punifhable  wherever  they  hitppen,   as  all  a£lurf  ifflr*ys| 

life,  but  airo  fifch,  Which  if  they  happen  elfewhefe,  ilre  not 

puni(hable  at  all  ^   as  bare  quarfelforme  words,  and  even  tacHk 

which  would  be  commendable  if  done  in  another  place  |  ai 

afrefts'I^y  virtuif  of  legal  procefs. 

But,  for  the  better  underftandin^  hereof)  I  (ball  confider 
the  feveral  ftatutes  made  for  this  purpofe. 

Si^.  24.  And  firit^  it  is  enaAed  by  5  &^dvif%  t.  c.  4. 
**  That  if  any  perfon  whatfoaverY  (hall  by  words  only  quat^. 
*^  rel»  cbide,t  or  brawl,  in  axly  church  or  churchr yard,,  that 
*'  then  it  (hall  be  lawful  unto  the  ordinary  of  the  plaqs  wMer^ 
^'  the  fame  ofFciice  (hall  be  done,  and  proved  by  two  lawful 
^  witneiTcs,  to  fufpend  every  perfon  fo  offending  }  that  is  to 
*'  fay,  if  he  be  a  layman^  at  in^effk  icclefm^  an<l  if  he  be  a 
^<  clerk^  from  the  miniftration  of  his  office,  for  fo  long  time 
*'  as  the  fame  ordinary  (hall  by  his  dificretion  think  meet  and 
*<  convenient,  according  to  the  ikoltA*' 

Sea.  a  j.  And  it  is  furthef  enaOed  by  the  iatd  ftatute^ 
'^  That  if  any  perfon  (hall  fmite  or  lay  any  violent  hands  upon 
*^  any  other,  either  in  any  church  of  chutch-yard ;  that  then 
^^  ippfr^^%  every  perfon  fo  offending  (hall  be  deemed  excdm-> 
*'  municate,  and  be  excluded  from  the  fellowlhip  and  com- 
^'  pany  of  Chrift's  congregation.** 

&<7.  26.  And  it  is  alfo  further  enacted  by  the  laid  ditufe, 
'*  That  if  arty  perfon  (ball  malicioufly  ftrike  any  J^ecfon  with 
**  any  weapon  in  any  chufch  or  church-yard,  or  (hall  draw 
*<  any  weapon  in  any  church  or  church-yard^  to  the  intent  to 
<<  ftrike  another  with  the  fame  weapon  |  that  theA  everv  per-* 
^'  fon  fo  offending,  and  thereof  being  convided  by  verdict  of 
V  twelve  men,  or  by  his  own  confeffidn,  or  by  two  lawful 
*^  witnefles,  before  the  juftices  of  affile,  juftices  of  oyer  and 
•'  terminer,  or  juftices  of  peace  in  their  feflions,  by  force  of 
*<  this  a£^,  (hall  be  adjudged  by  the  fame  juftices  before  whom 
*^  fuch  perfon  (hall  be  convicted,  to  have  one  of  his  ears  cut 
**  off,  &c.  and  bcfidcs  that  every  fuch  to  be,  and  fland  //yi 
^Kfaa9  excommunicated^  as  afortfaid/' 
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Siff.  27.  And  ia  the  expofition  hereof  it  hath  been  hoMen : 
Firft»  That  notwithftanding  the  words  ojf  the  ftatute  be  enpref- 
fed.  That  he  who  fmitcs  another  in  the  church)  i^c*  (hall,  i^Q 
fada^  he  deemed  cXcommUnicatoc }  yet  there  ought  either  to  be 
a  precedent  convi&ion  at  law,  whicli  muft  be  tranfmitted  to 
the  ordinary,  orelfe  the  excooidlunication  tnuftbe  declared  ia 
the  Fpiritual  court  upon  a  proper  proof  of  the  oifente  there  1 
for  it  is  implied  in  every  penal  law^  that  no  oiie  (haU  incur  the 
penalty  thereof^  till  he  befourid  guilu*upona  lawful  trial  j.  alfo 
it  muft  be  intended  in  thd  conftrtiaion  of  this  ftatute,  that 
the  exGommunicattorl  dught  to  atfpear  judicially^  fpr  otherwiie 
there coidd  bt no abfoiutioa.  (i).      . 

SiA:  28.     Sdiiondfy,   T^at   hie  ii^6  ftrifees  aridther  In  i 
church,  (sTr.  can  no  way  excufe  himfclfi  by  ftiewing  that  th^ 


i  d;laii<!.   ij^ 

14. 

i  Sid.  301. 

3  Keb.  194* 

i  Mod.  x68» 


Other  ailaulted  him* 

5/^.  ag.  Thirdly,  That  chuf ch-\i^rdtn«,- * pfeHiapS  j)f U 
vate  pei:fons^  who  whip  boys  fdf  playing  in  the  church,  or  pull 
dflFthe  iiati  dfthdfe  who  obftinately  i^efefe  to  take  them  oft' 
themfelvesi  or  gently  lay  their  hands  on  thofe  who  difturb  the 
per^rmanctf  of  any  part  of  divine  fervice,  and  turn  theifi  out  of 
the  chuithj  are  not  within  the  meanhig  of  the  ftatiitei 

Tiirt  z&t  contajfts  iiiM  iWihA  clau^et  leVelllid  igiiiift  thrtH  diftthd  oi!fnc«s  in  ctinrckf s  nhi 
church  yards.  Fih^,  QuarrettlDg»  chi4ing>  or  brawUng  by -words  only;  .  Seconahpy  Ssiicing  or  lay. 
ing  violent  hands*  Thirdly^  $crtk*mg  wiih  a  weapon^  or  drawing  one  %i^th  intent  to  lirikei  'the 
ccdefiadical  court  Is  not  pr^Hibittd  froni  proceeding  iipori  the  two'  -AtiX  daufes}  but  upon  the  th\ri 
cUu(e  there  mull  be  i  prefioui  cotfVidHon  tranCmitted  to  the  ordinary^  grc«  If  they  priced  tor 
daoiageson  either  daufe,  they  Ihall  be  prohibited.  The  proceedings  uf  the  ecdefiatiital  court  und 
the  king*s  bench  being  Jiverfi  itttKitu,  tht:  one  to  puniflii  anJ  the  other  to  anienil  -  i  B^tt,  243; 
Vide  ri  Mod;  aoo.  Cathedral  churches  aud  church  ^ard&|  which  belong  to  them^  are  within  ih:; 
ftatute*     X  Leon.  1484 

ieSfi  Jdi  Alfo  It  is  cnafted  bj*  i  Maryj  ft&.  H.  c.  p 
^  That  if  any  perfon  or  perfons,  of  their  own  power  and  au- 
^  thority,  (hall  willingly  and  of  purpofe  by  open  and  overt 
*^  word,  fa£t,a£t,  or  deed,  liialicioufly  or  contemptuoufiy  mo-- 
**  leftj  let,  difturb^  vex  or  trouble,  or  by  any  other  unlawful 
^  ways  and  means,  difquiet^  or  mifufe^  any  preacher  who 
^^  ihall  be  licenfed^  allowed^  or  authdrited  tp  preach  by  thfe 
**  Queen's  highnefs,  or  by  arty  at^chbilhdp,  bt  bifliop  of  t)ii§ 
••  realm^  br  By  anv  other  lawful  ordirlary,  or  by  any  of  the 
«*  univerfitie^  Of  (jkf9lrdznA  Cambridge^  or  otherwife  lawfully 
*•  authorised  or  charged^  by  reafon  of  his  or  thctr  ciircj  bene- 
••  ficej  or  other  fpiritual  prdrtiotion  or  chargcj  in  anV  of  his| 
••  lor  their  open  fermon,  &Ci  or  if  any  perfon  op  perlons  flial| 
•*  roalicioufly,  willingly,  oh  of  purporej  moicft,  let,  diftuibj 
•*  vex,  difquiet,  or  oihcrwiffe  trouble  any  parfon^  vicar,  pa- 
••  rifti-prieft,  or  curate,  or  any  lawful  prielij  preparing,  fay- 
*•  ing,  doing,  Unging,  miniftring  or  celebrating  the  niafs,  oj' 
•*  other  fuch  divine  fervicei  facraments,  or  facranientais,  zi 
^  was  nioft  commonly  frequented  and  ullJ  in  the  lafi  year  of' 
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'^  the  rrign  of  the  late  (oVercIgti  lord  king  Henl^  Ac  &'ghttH         , 

**  or  that  at  any  time  hereafter  fhould  be  allowed,  fet  forth,  ^ff'M?'"'"* 

**  or  authorized  by  the  queen's  majcfty ;  or  if  any  perfon  or 

^'  perfons  fhall  unlawfully^  contemptuoufly,  or  malicioufly,  of 

^^  their  own  pdwer  or  authbi^ityi  pull  do#n,  defUce^   fpdil,  of 

^^  otherwife  break  any  altar  or  Altars^  or  any  cruciiix,    of 

'^  crofs,  in  any  churchy  chapel^  or  chiirch-yafd ;  every  fuch 

'*  oflFender  tnd  offendei'Si  his  or  their  aidcfh^   ^roturets  br 

*^  abettors^  may  be  apprehended  by  any  conftabic,  or  church-^ 

"  warden  of  the  iflack  t;^h^ffe  futh  offencelhall  be  committed, 

**  or  by  any  other  officer  or  perfon  then  being  prcfent  at  thd 

^*  time  of  the  faid  offence }  and  being  fo  apprehended  (hall  Be 

^'  brought  before  fome  juilice  of  peace  by  whom  they  fhall  bd 

^^  committed  forthwith^  and  within  fix  days  the  matter  ihiU 

«<  be  examined  by  the  fame^  together  with  fome  other  juftices  | 

**  artd,  on  proof  by  two  witnciFes^  or  confeffionj  the  offender 

^'  fhali  be  committed  for  three  months|  and  alfo  till  the  next  n 

^*  quarter  feflions,  where,  if  they  repent,    they  ihall  be  dif* 

**  charged  upon  giving  fureties  for  their  good  behaviour  for  a 

«<  year,  and  if  they  do  not  repent  they  (hall  be  committed  till 

"  they  dp.'*  , 

Se^.  Ji.  ti  hath  becH  rcfolvec!,  1* hni  the  difturbdrtee  of'a  ^^"-^',^^1  u^ 
minifter  in  faying  the  prefcnt  common  prayer  is  Within  this  2  BaaU  sJ'» 
ftatute  \  for  the  exprefs  mention  of  fuch  divine  fervlce^  as  (Hould 
afterwards  be  authorised  by  queen  Mary^  doth  ithplicitly  in-^ 
elude  fuch  alfo  Us  (hould  be  authorised  by  het  fliccefTors)  fof 
fince  the  king  never  dies,  a  prerogative  given  generally  to  one| 
.goes  of  Couril^  to  others^ 

S(fif7.  32.,  Aifo  It  is  ehaftedby  i  Will,  find  Uirf^  e.  18* 
f.  ig.  **  That  if  any  perfon  (hall  willingly  and  of  pUrpolc,  di-ttib-n^  1 
^^  malidioully  of  £ontemptuoiifly  come  into  any  cathedral  9r  cungre^^.Tji^; 
^^  pariih  churchy  chapel,  of  othef  congregation  permitted  by 
*<  the  faid  aA,  and  difquiet  or  difturb  the  (artiej  or  mifufef  any 
•*  preacher  or  teacher^  fuch  perfonsj  upon  prpuf  before  any 
*'  jufticc  of  pcace^  by  tuTo  or  more  fufficient  witneflb»i  (ball 
^^  find  two  I'ureties  to  be  bound  by  recognisance  in  the  penal 
*'  fum  of  fifty  pounds,  and  o;l  default  of  fuch  fUretii.'s  (hall  be 
•'  committed  to  prifon,  there  to  remain  till  the  next  generjl 
^'  or  quarter  feffions^  and  upon  conviction  of  the  laid  ofl^cnce^ 
^*  at  the  faid  general  or  quarter  feifions,  (hall  {uffcr  tbc  puiii 
•*  and  penalty  of  twenty  poufids,** 
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CHAPTER   THE   StKT Y-FOURTH. 

Of     forcible      ENTRIES    and 
DETAINERS. 

IT  fecms  that  at  the  common  law  a  man  difleifed  of  any 
^  lands,  or  tenements,  (if  he  could  not  prevail  by  fair  means,) 

Daiit.  C.7I!  might  lawfully  regain  the  pofleiHon  thereof  by  force,  unlefs  he 
CwBi.  ?<>•  were  put  to  a  neceffity  of  bringing  his  aSion,  by  having  neg- 

lefled  to  re-enter  in  due  time :  And  it  fcems  certain,  That 
Kellw.  9s.  even  at  this  day,  he  who  is  wrongfully  difpofl'eflcd  of  his  goods, 
cTjacl^Md-  ""^y  j"ft*0^  ^^  re-taking  of  them  by  force  from  the  wrong- 
s«p^.6o.r.s3.  doer,  if  he  refufe  to  re-deliver  them ;  for  the  violence  which 
3^<«oi.4-  5*  happens  through  the  reAftance  of  the  wrongful  poflcflbr,  being 
HiL  jLiui.^46.  originally  owing  to  his  own  fault,  gives  him  no  juft  caufe  of 

complaint,  inafmuch  as  he  might  have  prevented  it  by  doing 

as  he  ought. 

Se^.  2.  But  this  indulgence  of  the  common  law,  in  fuf- 
fering  perfons  to  regain  the  lands,  they  were  unlawfully  de- 
prived  of,  having  been  found  by  experience  to  be  very  preju- 
dicial to  the  public  peace,  by  giving  an  opportunity  to  power- 
ful  men,  under  the  pretence  of  feigned  titles,  forcibly  to  cjedl 
their  weaker  neighbours,  and  alfo  by  force  to  retain  their 
wrongful  pofleffions;  it  was  thought  ncceflary  by  many  fevere 
laws  to  reftrain  all  perfons  from  the  ufe  of  fuch  violent  me- 
thods of  doing  themfelves  juftice. 

Sd^.  3.     However,  even  at  this  day,  in  an  a£lion  of  for- 
Vi  H*  6*  '^!      ^'^'^  entry  grounded  on  thofe  laws,  if  the  defendant  make  * 
f!n.b*.  I49.     himfelf  a  title  which   is  found  for  him,  he  (ball  be  difmilTed 
B.  Force,  5,.ir,  without  any  inquiry  concerning  the  force.     For  howfoever  he 
^^'  may  be  puni(hable  at  the  king's  fuit,  for  doing  what  is  pro- 

hibited by  ftatute,  as  a  contemner  of  the  laws,  and  difturber 
of  the  peace,  yet  he  (hall  not  be  liable  to  pay  any  damages  for 
it  to  the  plaintiff,  whofe  injuftice  gave  him  the  provocation  in 
that  manner  to  right  himfelf,  (i) 

(i)  An  in'liAmeiit  will  lie  at  common  Uw  for  a  forcible  entry,  though  generally  brought  on  the 
•£^s  of  Fa|liamcnt.  3  Burr.  173»-  But  it  muft  fhcw  upon  the  face  of  it  futhclcnt  atiual  force. 
3  Burr*  I7C2.     Form  of  the  indi^ment  at  common  Iaw,  &c.  vide  Crown  Circuit.  255. 

Se^.  4.  Since  therefore  offences  of  this  nature  are  made 
fuch,  not  hy  the  common  law,  but  by  ftatute;  I  (hall  for  the 
better  underftanding  thereof^  coiificlcr  Uie  feveral  (latutes  re- 
lating to  this  fubjeftt 
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SeSi.  5.     And  firft,  I  find  it  agreed.  That  by  a  Edw.  3. 
which  is  commonly  called  the  ftatute  of  Northampton  ;   if  there 
be  any  ufe  made  of  arms  to  ftrike  a  terror  into  the  perfons 
upon  whom  a  forcible  entry  is  made,  any  juftice  of  peace  or  ^^^^^^  ,gj^ 
other  officer,  who  is  within  the  purview  of  that  ftatute,  may  Crom.'  161^ 
both  fcizc  the  arms  for  the  king's  ufe,  and  alfo  imprifon  the  ^^^  ^  •^ 
offenders,  but  not  reftore  the  party  injured  to  his  polleffion ; 
but  the  faid  ftatute  having  been  fully  fet  forth  in  the  foregoing 
chapter,  I  Aiall  proceed  to  thofe  ftatutes  which  more  direAly 
relate  to  this  matter. 

Si^.  6.  And  firft  is  is  enaded  by  5  Rich.  2.  c.  7.  in  the 
following  words,  '^  And  alfo  the  king  defendcthf  That  none 
**  from  henceforth  make  any  entry  into  any  lands  and  tene- 
^^  ments,  but  in  cafe  where  entry  is  given  by  the  law;  and 
*'  in  fuch  cafe  not  with  ftrong  hand,  nor  with  midtitude  of 
*'  people,  but  only  in  peaceable  and  eafy  manner  •  '  And  if . 
^*  any  man  from  henceforth  do  to  the  contrary,  and  thereof 
^*  be  duly  convid,  he  fliall'  be  puniftied  by  imprifonment  of 
*^  his  body,  and  thereof  ranfomed  at  the  king's  will.'* 

Se£f.  7.  But  this  ftatute  being  found  by  experience  not 
fufficiently  to  have  provided  againft  the  mifchief  intended  to 
be  redrefled  by  it,  inafmuch  as  it  gave  no  fpeedy  remedy  to  the 
party  injured,  againft  the  wrong-doer,  but  left  him  to  the 
common  courfe  of  proceeding  by  way  of  indi^ment  or  aflion 
and  made  no  provifion  at  all  againft  forcible  detainers,  it  was, 
thought  neceflary  to  fupply  tbcfe  defe&s  by  other  additional 
laws. 

And  to  this  purpoft  it  was  further  enafled  by  15  Rich.  2- 
c.  2.  ^^  That  the  faid  ftatute  and  all  others  made  againft  for- 
**  cible  entries,  &c.  fliall  be  fullv  executed  ;  and  farther,  That 
<<  at  all  times  that  fuch  forcible  entries  ftiall  be  made,  and 
**  complaint  thereof  comcth  to  the  juftices  of  peace,  or  to  any 
*<  of  them,  that  the  fame  juftices  or  juftice  take  fufficient 
•*  power  of  the  county,  and  go  to  the  place  where  the  force 
^'  is  made  \  and  if  they  find  any  that  hold  fuch  place  for- 
**  4:ibly,  after  fuch  entry  made,  they  fliall  be  ukcn  and  put 
**  in  the  next  gaol,  there  to  abide  convift  by  the  record  of 
**  the  fame  juftices  or  juftice,  until  they  have  made  fine  and 
**  ranfom  to  the  king.  And  that  all  the  people  of  the  county, 
^<  as  well  the  flieriff  as  others,  (hall  be  attendant  upon  the  fame 
<<  juftices,  to  go  and  affift  the  fame  juftices  to .^rreft  fuch 
^<  offenders,  upon  pain  of  imprifonment^  and  to  make  fine  to 
V  the  king :  and  in  the  fame  manner  it  fliall  be  done  of  them 
<<  that  make  fuch  forcible  entries  in  benefices  or  offices  of  holy 
<*  church." 

Si^.  8.     In  the  expofition  of  this  ftatute  it  hath  been  hold-  ^^^ 
enj  That  one  juftice  of  peace  may  make  a  record  of  fuch  ^  \)^u  c  a» 

T  a  forcible 
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Lamb.  i^T.        forcible  holding,  and  that  fuch  record   is  not  traverfable,  bc- 

caui'e  the  juftice   of  peace  in  making  thereof,  a<Ss    not  as  a 

(tf)  B.  R.  Hill    miniller  but  as  a  judge.     Alfo  it  hath  (a)  lately  been -folemn- 

i/o**  ly  rcfolved  in  colonel  Leightoti^  caffy   That  the  fame  juftice 

Kcllw^^AiVs.      "™*y  *^^^^  ^^^    ^"^  ^^^  ^^*^  oftence,  either  before  the  time  of 

Crom.  19^,196.  conviction,  or  after  ;  but  it  is  faid,  That  fuch  juftice  of  peace 

DjU.  c.  2a.        i^atii  no  power  to  comrtiit  the  offender  to  gaol,  unlefs  he  do  it 

oo«»4  .        immediately  upon  the  fadl,  or  unlefs  the  offender  fliall  after- 

waids  refufe  to  find  fureties  for  his  good  behaviour*     Alfo  it 

was  holden  by  the  court  in  Le'tgkton*s  cafe  abovemCntioned, 

'I'hat   if  a  perfon,  againft  whom  a  complaint  ftiall  be  made 

is  having  been  guilty  of  a  forcible  entry,  fliall   either   tra* 

verfe  the  entry  or  the  force,  or  plead  that  he  has  been  thrde 

SilkeM  ^53.       year^   in   poflcflion,  the  juftice  may  fummon  a  jury  for   the 

t  stMn^geT^'f"  ^"^*  ^f  ^"^^  traverfe,  for  it  is  impoHlbJe  to  determine  it  ^^poa 

Bar  K.  B.  30,  vicw  ;  and  if  the  juftice  have  no  power  to  try  it,  it  would  be 

3^»  39  cafy  for  any  one  to  elude  the  ftatute  by  the  tender  of  fuch  a 

•    *  •  a89-    traverfe,  and  therefore  by  a  neceflary  conftruclion,  the  juftice 

muft  needs  have  this  power  as  incidental  to  what  is  expre/1/ 

given  him*         ' 

Be£l.  g.  But  this  ftatute  being  llkewife  vCry  defeftive  in 
many  refpefts,  as  in  not  giving  any  lemedy  againft  thofe  who 
\vere  guilty  of  a  forcible  detainer  after  a  peaceful  entry  ; 
nor  even  againft  thofe  who  were  guilty  of  both  a  forcible 
ehtry  and  a  foicible  detainer,  if  they  were  removed  before 
the  coming  of  a  juftice  of  peace  ;  and  in  n.ot  giving  the 
juftices  of  the.  peace  any  power  to  reftore  the  party  in- 
jured by  fuch  force  to  his  pofleilion  ;  and  alfo  in  not  fixing 
any  pain  on  the  flieriff  for  not  obeying  the  precepts  of  the 
juftices  in  the  execution  of  the  faid  ftatutes  ;  it  was  farther 
enabled  by  8  Hen.  6.  c.  9.  "  That  from  henceforth  where 
••  any  doth  make  any  foicible  entry  in  lands  and  tenements, 
"  or  other  poffeffions,  or  them  hold  forcibly,  after  complaint 
"  thereof  made  within  the  fame  county  where  fuch  entry  is 
**  made,  to  the  juftices  of  the  peace,  dr  to  one  of  them,  by 
*'  the  party  grieved,  that  the  jaftices  or  juftice  fo  warned, 
**  within  a  convenient  time,  fliall  caufe,  or  one  of  them  (hall 
•*  caufe,  the  faid  ftatute  to  be  duly  executed,  and  that  at  th« 
"  cofts  of  the  party  fo  grieved.*^ 

S//57.  to.  And  it  is  farther  enacted  by  the  faid  ftatute, 
«*  That  though  fuch  perfons  making  fuch  entries  be  prelcnt, 
"  or  elfc  departed  before  the  coming  of  the  faid  juftices  or 
•*  juftice,  notwithftanding  the  fame  juftices  or  juftice  in  fome 
"  good  town  next  to  the  tenements  fo  entered,  or  in  fome 
"  other  convenient  place  according  to  their  difcretion,  ftiall 
*f  have,  and  either  of  them  fliall  have,  authority  and  povrer 
•*  toenquie  by  the  people  of  the  fame  county,  as  well  of 
**  tb«ui  (hat  make  fuch  forcible  entries  in  ianJs  and  tenc^ 
\  **  meii'ts, 
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**  mentSj'as  of  them  which  the  fame  hold  with  force.  And 
*'  if  it  be  fouad  before  any  of  them,  that  any  dolh  contrary 
*^  to  this  ftatute/  then  the  faid  jufiiccs  or  jultice  ibali  caulQ 
^'  to  refeize  the  lands  and  tenements  fo  entered  or  holden  as 
**  afore,  and  fhall  put  the  party  fo  put  out,  in  full  pofleflion 
*^  of  the  fame  lands  and  tenements,  fo  entered  or  holden  as 
♦♦  before." 

5/^,  II.  And  it  is  farther  enafted  by  the  faid  ftatute* 
♦^  That  when  the  faid  jufticcs  or  juftice  make  fuch  enquiries 
•*  as  before,  they  (hall  mal^c,  or  one  of  them  fliall  make,  their 
♦♦  warrants  and  precepts  to  he  dire£led  to  the  fheriff  of  the 
♦'  fame  cpuntyt  (rqn^manding  him  of  the  king's  behalf,  to 
♦*  caufe  to  come  before  them,  and  every  of  them,  fufficient 
**  and  different  perfons,  dwelling  next  about  the  lands  fo  en- 
**  tered  as.  before,  to  enquire  of  fuch  entries,  whereof  every 
"  man  which  (hall  be  impanelled  to  enquire  in  this  behalf^ 
"  {hall  have  land  or  tenement  of  the  yearly  value  of  forty  (hil- 
**  lings  by  the  year,  at  the  leaft,  above  reprizes,  and  that  the 
**  fheriff  return  iflues  upon  every  of  them  ^  at  the  day  of  the 
"  firft  precept  returnable,  twenty  Ihillings,  and  at  the  fecond 
**  day  forty  (hillings,  and  at  the  third  time  an  hundred  (hiU 
**  lings,  and  at  every  day  after  the  double.  And  if  any  (he» 
**  riff  or  bailiff  within  a  franchife  having  return  of  the  king's  • 
*•  writ,  be  flack,  and  make  not  execution  duly  of  the  faid 
"  prpcepts  to  him  direcSled  to  make  fuch  enquiries,  that  he 
**  fhall  forfeit  to  the  king  twenty  pounds  for  every  default, 
"  and  moreover  (hall  make  fine  and  ranf'om  to  the  kmg.  And 
"  that  as  well  the  jufticcs  or  juftice  aforefaid,  as  the  juftices 
<*  of  affizes  (hall  have  power  to  hear  and  determine  f6rh  dc- 
*f  faults  of  th^  faid  (h^riffs  aqd  bailiffs,  at  |he  fuit  of  the  king, 
^f  or  qf  the  party  grieved,  trV." 


Se^.  13,  But  it  is  provided  by  the  faid  (tatutc,  "  That 
*'  they  who  keep  their  polleflions  with  force  in  any  lands  and 
**  tenements,  whereof  they  or  their  anceftors»  or  tlicy  whofe 
**  eftate  they  have  in  fuch  lands  and  tenements,  have  continu- 
**  ed  their  pofleflions  in  the  fame  by  jthrcc  years  or  more,  be 
"  not  endamaged  by  force  of  this  ftatutc." 

SiSI,  14,  A  id  the  faid  provifo  was  farther  enforced  and  ex- 
plained  by  31 1  iz.  c.  11.  by  whiph  it  is  declared  and  cna.*led, 

1r3  »*That 
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**  That  no  rcftitution  upon  any  itidldment  of  forcible  entry, 

*^  or  holding  with  force,  be  made  to  any  perfon,  if  the  perfon 

<^  fo  indifted,  hath  had  the  occupation,  or  been  in  quiet  pof-« 

*«  feffion,  for  the  fpace  of  three  whole  years  together,  next  be- 

«<  fore  the  day  of  fuch  indi&ment  fo  found,  and  his  eftate  there- 

^<  in  not  ended  ;  which  the  party  indicted  may  alledge  for  ftay 

•*  ofreftitution,  and  reftitution  toftay  till  that  be  tried,  if  the 

•«  other  will  deny  or  traverfe  the  fame.     And  if  the  fame  alle- 

^<  gation  be  tried  againft  the  fame  perfon  fo  indi<^ed,  he  ts  to  pay 
^*  fuch  cods  and  damages  to  the  other  party,  as  (hall  be  ailef- 

*'  fed  by  the  judges  or  juftices  before  whom  the  fame  (hall  be 

<^  tried  ;  the  fame  coils  and  damages  to  be  recovered  and  levied, 

*<  as  is  ufual  for  cofts  and  damages  contained  in  judgments 

•'  upon  other  aftions." 

.  Stii.  15.     In  the  conllru£lion  of  thefe  ftatutes  it  was  holden, 

Crom.  1  i,i6  .  ^^^^^  j^  ^  j^jj-^^  ^^^  years,  or  copyholder  were  oufted,  and  the 

leflbr,  or  lord,  difeifed,  and  fuch  oufter  as  well  as  diileiiin  were 

found   in  an  indicElment  of  forcible  entry,  the  court  might  in 

their  difcretion  award  a  reftitution  of  pofleilion^  to   fuch  leflee 

YcW.Sf.  or  copyholder,  which  was  by  neceflfary  confequence  a  refeifin 

C^  I  beon.     ^f  ^j^g  freehold  alfo,  whether  the  leflbr  or  lord  had  defired  or 

oppofed  it.     But  it  was  a  great  queHion,  Whether  a  leflfee  for 

years,  or  a  copyholder,  being  oufted  by  the  leflbr  or  lord,  could 

have  a  reftitution  of  ineir  pofleflion  within  the  equity  of  8  Hen. 

^  6.  the  words  whereof  as  to  this  purpofe  are,  *•  that  the  juftic6 

x^!ji?*       (hall  rc-feife  the  lands  ^c''  by  which  it  feems  to  be  implied. 

Diit.  c.  77.       That  the  party  mutt  be  oufted  of  fuch  an  eftate  therein,  where- 

Savii  68.  ^f  i^^  j^_  (^^  j^jj  (Q  \^  feifed,  which  muft  be  a  freehold  at 

SeSf,  16.  But  to  remove  this  doubt,  it  is  enafted  by  21 
Jac,  I.  c.  15.  "  That  fuch  judges,  juftices,  or  juftice  of  the 
*^  peace,  as  by  reafon  of  any  z8t  or  a£ls  of  parliament  then 
^'  in  force,  were  authorized  and  enabled  upon  enquiry,  to  give 
*^  reftitution  of  pofleflion  unto  tenants  of  any  eftate  of  free- 
^'  hold,  of  their  lands  or  tenements,  which  (hall  be  entered 
••  upon  with  force,  or  from  them  withholden  by  force, 
**  ihall  by  reafon  of  that  a£t,  have  the  like,  and  the  fame 
<^  Authority  and  ability  from  thenceforth  (upon  indifl- 
♦*  ment  of  fuch  forcible  entries,  or  forcible  withhold- 
«'  ing  before  them  duly  found)  to  give  like  reftitution  of 
«*  pofleflion  unto  tenants  for  term  of  years^  tenants  by 
•("copy  of  court-roll,  guardians  by  knights-fervice,  tenants 
^  by  elegit,  ftatute- merchant  and  ftaple,  of  lands  or  tene- 
*•  ments,  by  them  fo  holden,  which  flaall  be  entered  upon 
*«  by  force,  or  holden  from  them  by  force." 

StSI.  17.     But  it  hath  been  holden.   That  a  tenant  by  the 

au  L«.  Lul  61.  v^*'g^»  "5  not  within  this  ftatute,  becaufe  he  is  not  within  the 

expicfs  words;  fed  qiueriy  for  fince  fuch  perfon  hath  no  other 

evidence 
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evidence  of  his  title;  but  by  the  copy  of  court- roll,  he 
feems  at  leaft  to  be  within  the  meaning,  if  not  within  the 
words  of  the  ftatute  j  however  it  feems  clear.  That  if  a  leflbr 
.ejcft  his  leflce  for  years,  and  afterwards  be  forcibly  put  out  of 
pofleflion  again  by  fuch  leflee,  he  hath  no  remedy  for  a  reftita- 
lion  by  force,  of  any  of  the  above-mentioned  ftatutes,  for  he  via-  Saik.  ^%^. 
cannot  have  it  by  8  Hen.  6.  becaufe  he  always  continued  feifed  Crom.  71.  s66« 
of  the  freehold,  and  clearly  he  is  not  within  21  Jac.  i.e.  15.    ^**^-«-  77* 

Se£i.  18.     However  there  feems  to  be  no  doubt,  but  that  L,„b.  155. 

a  juftice  of  peace,  Csfr.  may,  in  either  of  the  faid  cafes,  re-  Crom.  71. 

move  the  force,  and  commit  the  ofiender,  tsTr.  ?v'V*^  ^^' 

2  Keb*  495* 

Seff.  19.  Having  thus  fet  forth  the  feveral  ftatutes  re- 
lating to  this  fubje£l,  together  with  the  mifchiefs  which  occa-  stnnge  443. 
fioned  them,  and  the  feveral  defers  of  each  of  them,  I  (hall,  794* 
for  the  better  underftanding  of  them  all  in  general,  proceed  to  *^*^*7'  *S«4- 
examine  the  following  particulars.  Firft,  What  fliall  be  ef- 
teemed  an  entry  within  thefe  ftatutes.  Secondly,  What  entry 
is  to  be  adjudged  forcible.  Thirdly,  What  detainer.  Fourth- 
ly, In  refpeS  of  what  kind  of  pofleflions  one  may  be  guilty  of 
fuch  forcible  entry  or  detainer.  Fifthly,  What  perfons  may 
be  guilty  thereof.  Sixthly,  What  ought  to  be  the  form  of  a 
record  grounded  upon  thefe  ftatutes.  Seventhly,  Of  what 
kind  of  pofleflions  a  reftitution  is  to  be  jt warded.  Eighthly, 
To  whom  fuch  reftitution  ought  to  be  made.  Ninthly,  By 
whom,  and  in  what  manner,  it  is  to  be  awarded  and  given. 
Tenthly,  In  what  cafes  it  maybe  barred  by  the  continuance  of 
a  poflefhon  for  three  years.  Eleventhly,  For  what  other, 
caufes  it  may  be  ftayed.  Twelfthly,  How  it  may  be  fuper- 
fed  before  it  is  executed.  Lafily,  How  it  may  be  fet  afide  af- 
ter it  is  executed.  ^ 

Se£i.  20.  As  to  the  firft  point,  viz.  What  (hall  be  efteem- 
ed  an  entry  within  thefe  ftatutes.  It  feqpis  certain.  That  if 
one  who  pretends  a  title  to  lands,  barely  go  over  them, 
either  with,  or  without  a  great  number  of  attendants,  armed  crom.-«. 
or  unarmed,  in  his  way  to  the  church,  or  market,  or  for  Dale  \[  77^ 
fuch  like  purpofe,  without  doing  any  ad,  which  either 
exprefly  or  impliedly  amounts  to  a  claim  of  fuch  lands,  he 
cannot  be  faid  to  make  an  entry  thereinto  within  the  mean- 
ing of  thefe  ftatutes. 

SiSl.  21.     Yet  in  fuch  cafe,  if  he  makes  an  actual  claim 
with  any  circumftancea,  of  force  or  terror,    he  feems.  to  be  p^?"*/^' 
guilty  of  a  forcible  entry  within  i   &  15.  Rich.  a.  whctlior  Conc}:ll\%S. 
his  adverfary  adually  quit  his  poflei&on  or  not,  aCom.Dig.se^, 

Se3i.  22.     Alfo  all  thofe  who  acccompany  a  man  when  he 
makes  a  forcible  entry,  (hall    be  adjudged  to  enter  with  him,  Crom  69. 
within  the  in'ent  of  thefe  laws,  whether  they  adluaUy  came  up-  ^f^^f**"7 
on  the  lands^  or  not«  7     -r» 

T  4  ^#.7, 
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Ct^m  fo.  ^^'^'  ^3'     ^°  ^^^^  ^^^^  ihofc  who  having  an  cftate  in  jantj 

Dill.  c.  77-       hy  a  defc^iible  I'ule,  continue  with  force  in  the  pofleilion  ihcrcr 
i:o.  Lit.  ^56.     or;  aficf    ^    ^Uim  W^dc   by  Qi\c   who  bad  ^  ^-igh^  qf  entry 
tjicreio, 

5/^.  24.  But  he  whb  barely  agrees  to  a  forcible  entry  made 
Daft^'c  77        ^®  ^'^  "^'^»  withoui  his  icnowlcdge  or  privity,  (hall  not  be  ad- 
2(1.7.^6?      Judged  to  make  an  entry  within  chefe  ftatuies^  b^caufe  he  no 
\yay  coi^ruffcd  in,  or  promoted  ihp  fofcc. 

Se^.  25.  As  'o  the  fecond  pgint,  viz.  What  entry  is  to 
LamV.  H^»  ^c,  be  adjudged  forcible^  ii  feems  clear,  that  it  ought  to, be  accom- 
D.iuc.  77-  panied  \YJ  h  fomc  pi  cvim(^ances  of  af^ual  violence  or  terror  j 
H-i^ViS*^^'  ?ind  therefore  th^'  an  entry  which  hath  no  other  force  ihai\ 
1  S'j.  lOT,  fi^ch  a^  is  implied  by  the  law,  ii)  eyery  trcfpafs  W'h^tfg^v^r,  i$i 
I  Lev.  90,         ^Qj  wiihin  thcfip  lla  u:es, 

And  therefore  for  the  better  underftanding  hereof,  1  (hall 
ponfider;  Firil,  In  refpe<f^  of  what  a£ts  of  violence  an  entry 
may  be  adJMdgpd  forcible,  Secondly,  In  refpc<^t  of  whi^t  ^iir 
pumilances  gf  t^rfQr, 

Se^.  26.     As  to  the  firft  of  thcfc  particulars.  It  feems  ta 
be  agreed,  That    an  entry  may  be   faid   to    be  forcible,  not 
only    in    r*-'fp<^t^t  of   a    violence  aftually  done  to  the    perfoi^ 
pf  a  m^in,  as  by  berating  him  if  he  refufc   to  relinqui^  his 
pofiefTi' n,  but  alfp  in  refpe^t  of  any  other  kind  of  viplcnce  \i\ 
R^^\.  ;x6, 15S,  'be  manner  pf  the  entry,  as  by  br^i^king  op^n  the  doors  of  a 
if  °1'V  -7     ^^"'V*  whether  ?tiy  pcrfpn  be  in   jt  at  the  fame  time   or  not, 
y  3  >   i7t    ^fpecjally  if  it  be  a  dwclling-houfe,  and  perhaps  alfp  by  any  a<^t 
of  ou:rage^fipr  the  entry,  as  by  carrying  away  the  party's  goods^ 
t|Q  AflT.  50.        Ifc.  which  being  found  in  an  allife  of  novel  diflcrifin,  will  make 
'i  4  *      ^1'  ^^   defendant   a  diireifoi*  with  force,    and  fubjcd^  him  to  fine 
Pa"t.**^^'.^^  ^  i»"d  imprifonnient.     And  according  to  fome  opinions,    an  en- 
Crofla.  70,  try  may  be  faid  to  hp  forcible  from  the  bare  drawing  up  of  a 

laich,  or  pulling  back  the  bole  of  a  door;  but  furely  fucli  in- 
conriderablecircumitances  as  ihefc^  which  commonly  pafs  t)e- 
hu^l^rii.  twecn  neighbour  and  neighbour,  wi:hout  any  offence  at  all, 
can  never  bring  a  man  within  the  meaning  of  thefe  ftatutes, 
which  fpcak  of  entries  with  llrong  hand,  or  mulicude  of  peo- 
ple ;  and  it  hath  been  hoUlep,  That  an  entry  into  a  houfe 
through  a  window,  or  by  opening  a  door  with  a  key,  is  not 
forcibly.  And  it  is  faid,  Th^t  if  one  find  s^  man  put  of  his 
ht)ufc,  and  fo  cibly  wi  hhold  him  from  returning'  »o  it,  and 
fend  perfons  to  take  peaceable  poflcflion  thereof,  in  the  pariy's 
;ibfen'ce,  yet  he  is  not  ^u\\  y  of  a  forcible  entry,  inalmuc^, 
as  he  did  no  vfolcr.cc  to  the  houfe,  but  only  to  the  perfon  of 
the'othcr.  But  perhaps  (his  opinion  may  julHy  be  queftipned, 
bccaufe  though  the  force  be  not  adually  done  upon  ih^  land, 
nor  in  thp  very  ad  of.  the  entry,  yet  fmce  it  is  ufed  wi  h 
if/j    itnmcdhic  intent   to  make  fuch  en  ry,  and    is  the  01. 1/ 
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qaufc  It  met  with  no  oppofiiion,  fuf^ly  it  cannot  be  faii» 
that  the  entry  is  without  force,  which  whether  it  be  upon, 
pr  off  the  land,  fccms  equally  within  the  ftaiute. 

S/J?.  2j.    As  to  the  fecond  particular,  vtz.  In  rcfpcd  of 
what  circucnftances  of   tcrrar    an. entry  may    be   adjudged 
forcible  j  it  is  to  be  obfervcd.    That  wherever  a  man  cither  by 
his  behaviour  or  fpeech,  at  the  time  of  his  entry,  gives  thofc  who  summary  lat, 
are  in  pofl'efliQn  of  the  tenemenu  which  he  claims,  juft  caufe  Lamb.  142, «e^ 
to  fear,  that  he  will  do  them  fomr  bodily  hurt,  if  they  will  not  DaU.  c.  77, 
give  way  to  him,  his  entry  is  cfteemed  forcible,  whether  he  ^^  ^      ^^ 
caufe  fuch  a  terror,  by  carrying  with  him  fuch  an  unufual  num-t  g,oni.  e^. 
ber  of  fervants,  or  by  arming  himfelf  in  fuch  a  manner  as  plainly 
intimates  a  defign  to  bacli:  his  prctenfions  by  forco,  or  by 
actually  threatening  to  kill,  maim,  or  beat  thofc  who  ihali 
continue  in  pofleHion,  prby  giving  out  fuch  fpeeches  as  plainly  ^^^  ^^^  ^^^^ 
imply  a  purpofe  ofufing  force  againft  thofc  who.ihall  make  any  above  citctL. 
refiftapce,    as  if  one   ^y  th^t.  he  will  keep  his  poiTei&on  in 
fpite  of  ail  men,   s^Vt 

SfSJ.  a8.     But  it  fcemcth    that  no  entry  fliall  be  judge4  ®-  l^"«fi,  is, 
forcible,  from  any  threatening  to  fpoil  another's  goods,  or  to  J  jn^^  --.^ 
acftroy  his  cattle,  or  to  dq  him  ^n/ other  fqch.  lil(;c  damage  Daiuc.771 
which  is  not  p^rfona}, 

Se^.  29.     However  It  is  clear.  That  It  may  be  committed  Lamb.  143* 
by  a  fingle  perfon,  as  well  as  by  twenty.  .    . 

Secf,  30.     As  to  the  third  point,  viz.  What  detainer  is  to  Suniqjw  ijS*. 
bc  adjudged  forcible,    it  feemeth  certain.  That  the  fame  cir- 
cumilances  of  violence  or  terror,  which  will  make  an  entry 
forcible,  will  mal^e  a  detainer  forcible  alfo ;  from  whence  it 
fcems  to  folio W)  That  whoever  keeps  in  his   houfe  an  un* 
ufual  number  of  people,  or  unqfual  weapons,  or  threatens  to  crwn.70,  73, 
do  fome  bodily  hurt  to  the  former  poffelTor,  if  he  dare  return^  S\ifnmar>  139, 
(hall  be  adjud^^d  guiUy  of  a  forcible;  detainer,  though  no  at-  5**^^  ^  "^^ 
tempt  be  made  to  re-enter  \  and  it  hath  b^en'/aid.  That  he  alfo 
ihal)  come   under  the  like  gonftrut^ion,  who  places  men  at  z 
di (lance  from  the  houfe,  in  order  to  aiTauIt  any  one  who  fh^ll 
attempt  tq  make  an  entry  into  it ;  and  that  he  alfo  is  in  like 
planner  g^iUy  v^ho  (huts  his  doors  againft  a  juftice  of  peac^ 
coming  to  view  the  force,    and  obilinately  refufes    to  let  him 
f:ome  in  ;    B^t  it  is  faid.  That  a  man  ought  not  to  be  adjudged 
guilty  of  this  offence,  for  barely  refuting  to  go  out  of  a  houfe,    • 
and  continuing  therein  in  defpight  of  i^nothpr. 

Se^,  31,     As  to  the  fourth  point,  v!%^  In  refpciSl  of  what 
kind  of  pofleflions  one  may  be  guilty  of  a  forcible  entry  or 
detainer  within  thofe  (latutes,  it  feems  clear,  That  one  may  (<x)  i  Sid.  10 1« 
come  within  the  danger  thereof  by  a  force  done  to  ecclefiafti-  '  ^^^*  ?°' 
^al  poffeffions,  as  (a)  churches,  {b)  vicaridge-houfcs^  b*c.  ^%  \y^V,*v^.  K\* 
much  ^s  if  the  i'amc  werQ  done  to  any  temporal  \i\\\aa:aiwc.t  % 

a\\^ 
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airo.it  bath  been  holden  for  a  general  rule.  That  one  may  be 
indi£led  for  a  forcible  entry  into  any  fuch  incoporeal  heredi- 
f^'l^ofi^e*^''  tamenr,    for   which  a  (c)  writ  of  entry  will   lie,   either  by 
aiH?6.33/*"  'he  common  law,  as  for  ("^/J  rent,  or  by   ftatute,  as/orf^^ 
B.  Force,  7.       tithes,  Wr,    But  I   do^  not  find  any  good   authority.   That 
f/)  0*0^^201.  ^^^^  an.  indidtment  will  lie  for  a  (f)  common  or  (g)  office  ; 
( /I  c.Car!  486.  but  it  feems  agieed^  That  an  indidment  of  forcible  detainer 
Dolt.  c.  77.        lies  againft  any  one,  whether  he  be  the  tenenant  or  a  &r2in'' 
(%  Crom?69.'   8^^  ^^^  (hall  forciblv  difturb  the  lawful  (b)  proprietor,  in  the 
Lamb.  144.       enjoyment  of  any  of  the  above-mentioned  pofleffions ;  as  by 
Dale.  c.  77.        violently  rcfifting  a  lord  in  his  diftrefs  for  a  rent,  or  by  me- 
nacing a  commoner  with   bodily  hurt,  if  he  dare  put  in  his 
1  MoJ.  73.        beaftsinto  the  common^i^r^.  Yet  it  feems  clear,That  no  one  can 
aKcb.  709^       come  within  the  danger  ofthefe  ftatutes  by  a  violence  offered 
to  another  in  refped  of  a  way,  or  fuch  U}ce  eafement,  which  is 
no  poiTeffion*     Alfo  it  feemeth.   That  a  man  cannot  be  con* 
vided   upon    view,    by  force  of  15  Rich.  2.    of  a   forcible 
dearner  of  any  fuch  tenement,  wherein  he  cannot  be  faid  to 
have  made  a  precedent  forcible  entry,  becaufe    that  ilatutc 
idc  nf.  f,4o.  gjygg  the  juftices  a  jurifdiflion  of  no  other  forcible   detainer, 
but  what  follows  a  forcible  entry, 

Sftf7.  32/  As  to  the  fifth  point^  viz.  Who  maybe  guilty  of 
a  forcible  emry  or  detainer  within  thefe  ftatutes  ;  it  feems  clear. 
That  no  one  can  come  within  the  intention  thereof  by  any 
force  whatfoever  done  by  him  in  entering  into  a  tenement, 
whereof  he  himfelf  had  the  fole  and  lawful  pofleflion,  both 
at  and  before  the  time  of  fuch.  entry ;  as  by  breaking  open 
Wfoor.  7S6.  the  door  of  his  own  dwcUing-houfe,  or  of  a  caftle,  which  is  his 
»*lJeb.495.  ^^'^  inheritance,  .but  forcibly,  detained  from  him  by  one  who 
claims  the  bare  cuftody  of  it ;  or  by  forcibly  entering  into  the 
land  in  the  poiTeflion  of  bis  ownjeflee  at  will*     Sed  quare. 

S^^'  33-  But  it  feems'clear.  That  a  jointenant,  or  tenant 
SSd.  4.9, 19.  in  common,  may  offend  againft  the  purport  of  thefe  ftatutes, 
i^'^'/w^'       either  by  forcibly  eiedling,  or  forcibly  holding  out  his  com- 

K11U&  Marrow.  ,         '^        ,       •',•',       °'  e  r     I  ^   1.      1       r  1 

oGeo.  z.  panion,  for  though  the  entry  of  fuch  a  tenant  be  lawful  ^^r 

B.  R.  H.  174.    fmy  IS  per  tout^  fo  that  he  cannot  in  any  cafe  be  punifhed  in  an 
adtion  of  trefpafs  at  the  common  law,  yet  the  lawfulncfs  of  his 
entry  no  way  excufes  the  violence,  or  leffens  the  injury  done 
Latch.  i24.       to  his  Companion,  and  confequently  an  indiftment  of  forcible 
PaJmcr  419.      g|,(ry  into  a  moiecy  of  a  manor,  &c.  is  good. 

SeH.  34.     Alfo  if  a  man  have  been  in  poflTeflion  of  land  for 
never  fo  long  a  time;  by  a  defeafible  title,  and   another  who 
harh  a  right  of  entry  thereunto,  make  a  claim,  and  yet  fuch 
Co.  Lit.  256,     wrongful  pofTefTor  ftill  continue  his  occupation  with  force  and 
aS7-  arms,  he  is  punifhable  for  a  forcible  entry  and  detainer  againft 

limb*.  160,161   ^^  purport  of  thefe  ftatutes,  becaufe  all  the  eftare  whereof 
Pair.  c.  77/  *'  he  was  feifed   before  fuch  claim,  was  wholly  defeated  by  it, 

and 
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and  his  continuance  in  pofleffion  afterwards  amounted  in  the 
judgment  of  law  to  a  new  entry. 

Se^.  35-     I*  's  faid.  That  an  infant  or  feme  covert  may  be 
guilty  within  the  intention  of  thefe  ftatutes,  in  rcfpeft  of  fuch  Crom.^e^'^* 
a£lusd  violence  as  (hall  be  done  by  them  in  perfon,  but  not  Co!Tit.^357. 
in  refped  of  what  (hall  be  done  by  others  at  their  command, 
becaufe  all  fuch  commands  of  theirs  are  void  :  Alfo  it  is  faid,. 
That  a  feme  covert  maybe  imprifoned  for  fuch  offence,  but  1  Hale  21. 
that  an  infiint  ought  not,  becaufe  he  (hall  not  be  fubjeft  to  ^•*™P'43»4Sr 
corporal  punKhmenf,  by  force  of  the  general  words  of  any  fta- 
tute,  wherein  he  is  not  exprefly  named* 

Sea.  36*  As  to  the  fixth  point,  viz.  What  ought  to  be 
the  form  of  a  record  grounded  upon  thefe  (latutes,  it  hath  been 
refolved,  Firft,  That  it  is  fiifficient  in  the  caption  of  fucb  an 
indidment,  to  fay,  that  it  was  taken  before  J.  A  bf  C.  D. 
Juftieiariis  ad pacem  Domini  Regis  con/ervanJam  ajjignatis^  with-  c*^Uc!  6^al 
out  (hewing  that  they  had  authority  to  hear  and  determine  fc-  * 
lonies  and  trefpafles;  for  the  ftatute  enables  all  juftices  of 
peace,  as  fuch,  to  take  fuch  indidments. 

St£f.  37.     Secondly,  It  hath  alfo  been  refolved.  That  the  Dalt.  cfi. 
tenement  in  which  the  force  was  committed,  muft  be  de-  ij^Jj^^^*', 
fcribed  with  convenient  certainty,  for  otherwife  the  defend-  '      ^  *  ^'^* 
ant  will  neither  know  the  fpecial  charge  to  which  he  is  to 
make  his  defence,  neither  will  the  juftices  or  (herilF  know  how 
to  reftore  the  injured  party  to  his  poflefBon  ;  and  from  hence 
it  follows.  That  an  indiftment  of  a  forcible  entry  into  a  {a)  (^)Dalt.  ir* 
tenement  (which  may  fignify  any  thing  whatfoever,)  [b)  where-  a  Roll. 46.  * 
in  a  man  may  have  an  eftate  of  freehold,  or  into  a  houfe  [c)  *  {^'  ^^^'  ^  . 
or  tenement,  or  into  two  clofcs  of  meadow  {d)  or  pafture,  or  (^)  co.  Li^*6. 
into  a  rood   [e)   or  half  a  rood  of  land,  or  into  (/)  certain  {c)%K.Aht.^ 
lands  belonging  to  fuch   a  houfe,  or  into  fuch  a  houfe,  with-  \^f^^  ^^ 
out  (hewing  in  what  (g)  town  it  lies,  or  into  a  {h)  tenement  PaimcV  277*   ' 
with  the  appurtenances  called  Trup^nny  in  Z).  is    not  good.  \d)%K.Aht.%u 
But  it  hath  been  refolved.  That  an  indidtmcnt  for  a  forcible  entry  [/Yi^o^^.JJJ; 
in  (i)  domum  manJionaUm^fiue  mejfuagiums  tf^€.  is  good,  for  thefe  3  Leon.  101. 
are  words  equipollent :  Alfo  that  fuch  an  indictment  for  an  entry  B.ForcEnt.  23. 
into  a  H)  clofe,  called  ferjeant  Hern's  clofc,  i5fc.  without  ad-  jf)*  r.a;/.|o! 
ding  the  number  of  acres,  is  good,  for  here  is  as  much  cer-  (/)  c.  jac*  633! 
tainty  as  is  required  in  an  ejeftmcnt.   And  it  hath  been  adjudg-  fA*c%r^^* 
ed,  that  fuch  indidment  may  be  void  as  to  fuch  part  thereof  Lr.  Abr'sof  ' 
only  which  is  uncertain,  and  good  for  fo  much  as  is  certain, 
and  therefore  that  an  indidment  for  a  forcible  entry  into  a  ^  ^^o"*  i^^* 
houfe,  and  certain  acres  of  land  thereto  belonging,  may  be  ^  ^*^'  '*^* 
qua(hed  as  to  the  land,  and  ftand  good  as  to  the  houfe* 

Se^.  38.  Thirdly,  It  hath  been  alfo  refolved.  That  an  in-  st.  »i  jac  t. 
di^ment  on  5  or  15  Rich.  2.  needs  not  (hew  who  had  the  ikeb.  49*^/ 
freehold  at  the  time  of  the  force,  becaufe  thofc  ftuutw  fe^m  'V^'^^^o^^- 
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iVen.i^  »5;  equally  to  punifh  all  force  of  this  kind,  without  any  way  re- 

i^M«a!*27l°     g*r^*"g  vv'liat  cftate  the  party  had  on  whom  it  was  made  ;  yet 

it  fecms.  That  fuch   an  indictment  ought  to  (hew  that  fuch 

I  VeA.  59.         entry  was  made  on  the  poflcflion  of  fomc  perfon,  who  had 

«kjcb.  495*       fome  cftate  in  ;hc  tenements,  cither  as  a  freeholder  or  leflee 

Salic.  a6o.         for  years,  ?ff<.  for  othcrwifc  it  doth  not  appear,  that  fuch  en- 

icr  141,  zi$.  ^^^  ^^^^  made  injurious  ;o  any  oue.     But  it  is  faid.  That  an 

iq^idlmcnt  on  S  Hen.  6.  muft  fli^w,  ^h^t  the  place  \vhcrcin  the 

Hctr^yj,  fprce  was  committed  was  the  freehold  qf  the  party  grieved  at 

l^ch  109.         the  time  of  fuch  for<?c:  and  therefore.  That  it  is  not  fuffici- 

^eb.477,495-  ent  to  fay  that  the  defendant  with  ftrong  hand,  i^c.   ?ntcre(il 

iK.cb.  191.       J"to  f"eh  a  houfc,  exjfiem  liberum  tenementum  J.  S.  or,  with- 

C.  tin.  754,     ©ut  faying,  adtun^  exiftem  libirum  Unnnfintum  J^  S.  for  other- 

^]Ko!u*6c,        ^^'^  *^  ^^y  ^^  intended,  that  it  was  his  frechoki  at  the  time 

1  Sid.  102!        of  the  indidlmcnt  only,  and  not  at  the  time  of  the  force  ;  and 

Con.  Ytlv.  iS.  according  to  the  general  opinion,  an  mdidlment  on  that  ftatute 

IhoIffa-JJ'       cannot  warrant  an  award  of  reftitutign,  unlefs  it  find,,  that  the 

Con.i  Vcn.306.  party  was  feifed  at  the  time.     Yet  it  is  faid.  That  the  want  of 

S  Lff»>n.  102.      J^ch  an  cxprcfs  finding  may  be  fupplied   by  fuch  words  as 

k'^aL^iTy.^zf^,  neceflarily  imply,  that  the  party  was  feifed  at  the  time  of  die 

CoiuzR.A.So.  fjrce;'  a^  Mfherp  it  is  exprcflv  laid  that  the  defendant  difleifcd 

Cro..j*:.2i4,    j^  g^  ^,^^  ^j^j^j,  jj  impoffibjc,  unlcfs  he  had  been  feifed  of  the 

V^   ^''  freehold  at  the  fame  ^ime  j  and   it  hath  been  faid.  That  it  is 

fufHcicnt  in  fuch  an  indidtmept  to  fay  that  the   party  was 

fojpjjionatus  pro  termlno  vita^  without   ufmg  the  word  jeifitusj 

ice,  for  the  fame  propriety  of  exprcflion  is  not  required  in  in- 

di<2ments  as  pleadings  ;  fed  auare^     ^\fo  it  is  faid,  'I'hat  if  it 

do  appear  either  in  fuch  ^n  exprefs  or  implicit  manner,  that 

the  party  injured  h^d  the  freehold  of  the  land  at  the  tiqie  of 

the  force,  it  is   not  neceflary  to  flicw  farther  what  cftate   in 

fjarticular  he  h^d  therein,  or  by  what  title  he  cli^ims  the  fame; 
or  it  is  not  iht  titlg,  but  the  pofl'effion,  which  is  in  quelHon. 

»R.  AUr.  So.  ^^^  upon  the  like  ground  it  hath  been  adjudged,  That  an 
indiftmcnt  on  the  faid  ftatute  for  entering  on  my  farmer,  and 
forcibly  expelling  him,  and  difleifing  me,  is  good,  withouE 
(hewing  what  cftate  fuch  farmer  had;  for  it  is  fufficient  to 
fhew  that  he  had  the  pofTenion,  and  the  injury  complained  of 
is  the  forcible  diffcifin  done  to  me,  which,  being  the  main 
point  of  the  indidtment,  if  it  be  fufficiently  fet  forth  in  tub- 
fiance,  the  iiididlment  is  good  ;  yet  in  this  very  cafe  the  want 
of  ftiewinff   that  fuch  farmer  v.'a3  aufted,  would  have  been  an 

Vc!v.  16-  incurable  fault;  becaufc  his  poftl^fTion  being  my  pofleiCon,  un- 

lefs he  were   ouftcd,  I  could  not  be   difleifcd.     Aifo   it  hath 

Farrea  123.  been  holden,  That  as  an  indiSment  on  8  Hen.  6.  muft  fticw 
that  the  party  wbo  is  put  out  of  poflcflion  was  feifed  of  a  free- 
hold, in  order  to  bring  him  within  the  purview  of  that  ftatute, 
fo  alfo  an  indictment  on  21  Jac,  i.e.  15.  muft  Akw,  That 
the  paity  injured  was  poflefleJ  of  fuch  an  cflate,  as  will  brinz 

I  Vcn.  3c6.  him  within  the  provifion  of  that  adl ;  and  upon  this  groi^nd  ic 
hah  been  rcfolved.  That  fuch  an  indictment,  feting  forth  in 

general. 
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ic  party  was  pofleflcd,  or  that  he  was  poflcfleJ  ^  ^'  »^V 
1,  without  adding,  that  it  was  for  yearsj  h  ndt  I  Kc'b!  7c«. 


genera].  That  the 

for  a  cenain  term,  ^...-w-*  . .^,  ,. -«.  .^.  ,^ — .,  .•  . —  ^  ^^cb.  709. 

good|  for  in  the  firft  cafe  it  may  be  intended.  That  he  was  pof-  Saik.  260. 
Idled  only  by  virtue  of  a  leafc  at  will;  and  in  the  fecond^  Fuxe^  i2|» 
That  he  was  poflefled  of  a  term  for  life ;  in  neither  of  which 
cafes  he  is  within  the  benefit  of  21  Jac.  j.  c.  ic.  Yet  it 
hath  been  faid.  That  the  pofTefEon  of  luch  an  eftate,  as  is 
within  that  fla!ute,  is  fufficiemly  fet  forih  in  the  reciting 
part  of  an'indiclment,  as  thus,  fuod  cum  7.  S.  was  poflefled  '  ^^  ^3* 
for  a  certain  term  of  years,  and  being  (o  pofleiTed,  was  by 
ftrong  hand)  i^<,  put  out  of  poiTefEon,  is^c.  without  any  dire^ 
allegation  of  fuch  a  poileilion. 

Seel.  39.     Fourthly,  it  hath  been  rcfolved.  That  a  repug* 
nancy  in  fetting  forth  the  oiFcnce  in  an  indi^ment  upon  any 
of  (heie  ftatuteSy  is  an  incurable  fault  (  and  upon  this  foun- 
dation it  hath  been  adjudged^  That  an  indiSment  on  8  Hen« 
6.  fetting  forth,  that  ihe  defendants  pacific^  iniraverunt^  ^c»  /^^^^^  ^ 
bf  eum  adinnc  isf  iUdem  vi  ^  ^rmit  diffiijivernnty  or  that  y»  S,  Show.  X71, 
was  feifed  and  poflcfled^  is  void;  and  it  haih  alfo  been  ad-  i^f"^'  '^ 
judged.  That  an  indidihcnt  on  11  Jac.  i.  fetting  forih.  That  it^th^J*^*, 
Che  party  injured  was  poflefled  of  a  term  for  years,  or  of  a  x  Kcb.4i5,44«» 
copyhold  eftate,  and  that  the  defendants  with  ftrong  hand  ouft-  ^35»  47»* 
ed  and  difTeifed  him,  is  void,  bccaufe  it   is  abfurd  and  con- 
tradiclory  to  fct  forth  a  difleifm  of  fuch  an  eftate  whereof  it  is 
impoffibie  that  any  man  can  be  dilleifed  ;  alfo  it  hath  K  *  >  hol- 
den.  That  an  indidmenton  8  Hen.  6.  letting  forth  a  difleifin 
of  lan<^    adtunc  &f  adhuc  exijhns  liber  urn  tenement  urn   %   fi.  is 
void  for  its  repugnancy^  inafmuch  as   it  impiics.  That  J,  S. 
always  continued  in  poilcflion,  which,  if  it  be  true,  makes  it  ^^^y[, 
impolTible  that  he  could  be  di/Teifed  at  all ;  but  fome  have  faid  stu>w.'372.* 
that  ihis  fcemiiig  repujgnancy  may  be  reconciled^  by  intending  *  Boirt.  i7f* 
that  the  difieircc  might  re-enter  after  the  time  of  the  difleifin,  ^  ^**^*  *^^ 
and  before  the  finding  of  the  indiQment  ;  however  it  feems 
clear.  That  if  the  words  adhuc  extratenet   be  added,  fuch  a  re- 
pugnancy cannot  be  helped  by  any  intendment ;  and  that  no  ref- 
tiuaoncanbe  awarded  on  iuch  an  indiiS^ment^  whether  ihofe 
words  adhuc  extratenet  be  in  it  or  nor,  becaufe  the  party  grieved 
appears  by  the  indictment  iifelf  to  have  had  the  freehold  at  the 
time  of  the  finding  thereof. 

SeJI.  40.     Fifthly,.  It  hath  been  refo!ved.  That  an  indiA-  iK.Atr.  So. 
ment  of  a  forcible  detainer,  without  (hewing  that  the  defen- 
dant made  an  entry  into  the  fame  lands,  is  not  good,  bccaufe 
the  ftatute  doth  not  prohibit  one  who  bath  always  been  in  pof- 
fellion,  to  maintain  the  fame  with  force.     Aiul  it  feems  clear. 
That  a   convlclion  of  a  forcible  detainer  upon  view,  by  force 
of  15  Rich.  2.  cannot  be  good,  unlefs  it  (hew  that  the  defend-   p^i^,  ,tj-  ^^.g^ 
ant  was   alfo   guilty  of  a   forcible  entry,   for    the   words   of  •o-'. 
that  (tatute   are,  *'  That  at  all  times  that  fuch  forcible  en-   ^  J'^*  ^>»      • 
*'  tries  are  maJe,  and  complaiul  thereof  cometb  to  the  juf-   i;  i  ;,.  5,- 
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"  tices,  Sec.  that  the  faroejuftlces,  &c.  (hall  go,  &c.  and  if 
**  they  find  any  that  hold  fuch  place  forcibly,  after  fuch  entry 
"  made,  &c,"  by  which  it  is  plain.  That  the  juftices  have  no 
jurifdifStion  by  force  of  thisftatute,  but  where  the  entry,  as  well 
B.R.HiU.x7oS.  as  detainer,  was  forcible  :  Yet  in  Leigton^s  cafe  it  was  refoU 
ved.  That  fuch  a  forcible  entry  is  fufficiently  fet  forth  in  the 
Complaint  recited  in  fuch  a  conviAion ;  and  it  is  plain.  That 
the  ftatute  could  not  intend  that  the  forcible  entry  fbould  be 
viewed,  becaufe  it  is  to  precede  the  proceedings  of  the  jufti- 
ces ;  but  perhaps  it  is  the  better  opinion.  That  an  indidment 
upon  8  Hen.  6.  fetting  forth  an  entry  and  forcible  detainer, 
without  (hewing  whether  the  entry  were  forcible  or  peaceable, 
is  good ;  for  there  is  no  medium  between  a  forcible  and  peace* 
able  entry ;  and  an  entry  not  allcdged  to  have  been  forcible,- 
(hall  be  intended  to  have  been  peaceable,  or  if  not  fo,  yet 
it  feems  to  be  no  way  material,  whether  it  (hall  be  taken  to 
have  been  forcible  or  peaceable,  becaufe  in  either  cafe  it  is 
equally  within  the  ftatute,  the  words  whereof  as  to  this  purpofe 
arcy  ^^  Where  any  doth  make  forcible  entry  in  lands  and  tene- 
*'  ments,  or  other  pofleifions,  or  them  hold  forcibly;"  by 
which  it  appears.  That  a  forcible  detainer  is  a  diftindl  offence 
from  that  of  a  forcible  entry,  and  no  way  depending  on  it ; 
and  my  lord  chief  Juftice  Holt  feemed  to  be  of  this  opinion  in 
Liighten*s  cafe  above-mentioned.  However  it  feems  to  be 
cert jf in.  That  if  a  bill  both  for  a  forcible  entry  and  forcible  de- 
tainer be  preferred  to  a  grand  jury,  and  found  ignoramus  as  to 
the  entry  with  force,  and  biUa  vera  as  to  the  detainer,  it  will 
not  warrant  an  award  of  reftitution,  but  is  void,  becaufe  the 
grand  jury  cannot  find  a  bill  true  for  part,  (a)  and  falfe  for 
part,  as  a  petit  jury  may. 

Se^.  41.  Sixthly,  It  hath  been  rcfolved.  That  no  indi£l- 
ment  can  warrant  an  award  of  reftitution,  unlefs  it  find  that 
the  wrong-doer  both  oufted  the  party  grieved,  and  alfo  conti- 
nueth  his  pofTeflion  at  the  time  of  the  finding  of  the  indifiment ; 
for  it  is  a  repugnancy  to  award  reftitution  of  pofTeffion  to  one 
who  never  was  in  pofleflion,  and  it  is  vain  to  award  it  to  one 
who  doth  not  appear  to  have  loft  it. 

Se£f.  42.  Seventhly,  It  hath  been  refolved,  that  the  time 
and  place  of  the  difieifin  are  fufficiently  fet  forth  in  an  in- 
difiment,  alledging.  That  the  defendant  tali  die  intravity  ^c. 
&  iffum  A.  B.  manuforti  dijfeiftvit^  without  adding  the  words 
adtunc  fcf  ibideojt ;  for  inafmuch  as  the  entry  and  diffeifin  are 
^•J"**'»'5«*  both  of  them  of  the  fame  nature,  and  the  one  of  them  naturally 
tends  to  caufe  the  other,  it  is  implied,  that  they  both  hap- 
pened at  the  fame  time ;  and  the  forcible  entry  being  the 
principal  ofl^snce  within  the  purview  of  thefe  ftatutes,  and 
the  difleifin  being  only  added  toftiew  that  the  party  grieved  hath 
a  right  to  a  reftitution,  as  to  which  the  day  of  ihe  diiTeifin  is  no 
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way  macerial,  it  feemeth  to  be  over  nice  to  require  ,a  precife  B.««c.t3.C8^ 
exai^nefs  in.fetting  it  forth  ;  neither  can  it  be  to  any  purp'ofe 
to  alledgethat  the  difleifin  was  at  the  fame  place  with  the  entry, 
itnce  it  appears  from- the  nature  of  the  thing,  that  it  could  not 
but  be  fo.  Yet  in  an  indidiment  of  murder,  it  is  perhaps  a  fatal 
miftake,  nocexprefly  toihew  the  day  and  place  of  the  ftroke,  as  ^^'^^ 
well  as  of  the  ailault,  becaufe  thefe  offences  are  of  different 
kinds,  the  one  being  only  a  trefpafs,  and  the  other  a  felo*- 
ny,  and  may  well  be  intended  to  have  happened  at  different 
times  and  places,  and  die  giving  of  the  ftroke  being  the  prin<* 
cipal  offence,  ought  to  be  fet  forth  with  the  moff  exad  cer- 
tainty. 

Seff.  43*     Eighthly,  It  hath  been  refolved.  That  a  di^eifin 
is  fufficiently   fet  forth,    by  alledging.  That  ^he   defendant  Sayerii5. 
entered,  ^c.    into  fuch  a  tenement  and  difleifcd   the  partjr,  [\\^%l^^\ 
without  adding,  cither  the  words  [a)  iUicitij  or   (b)  txpubtj  (c)c'A\\zA^. 
(c)  indi,^  for  the  word  dijfelfiult  implies  as  much.  Con.Noyi2o. 

^en.    44,      Ninthly,    It  hath    been    refolved.    That  an  ^^  j^^^ 
indidmeut  which  purfues  the  words  of  the  ftatute  in  alledg-  c.  Eiiz.461.* 
ing    an   entry,    ^c.  to  have  been  made  manu   forti^  needs  Latch,  »24, 
not    exprefly    alfo    to   fay,    TTiat   it  was   made   vi  it  ar^  B.^2!  c.«^  f.di. 
J9S/V,  becaufe  that  is  implied.     Alfo   it   is  faid.  That  as   the  Con.1Keb.57e! 
want  of  thofe  words  will  not  vitiate  an  indiftmcnt,  which  ptjr-  »  Keb.133,135. 
fucs  the  ftatute,  fo  neither  will  the  ufing  of  them  make  good  ^  g^J^^  ,*  ^J* 
an  indidment  which  docs  not  purfue  it ;  yet  it  hath  been  refol-  3  Burr.  1699- 
vcd.  That  fuch  an  indiftment  may  be  good  without  mention- 
ing  any  complaint,  though  the  ftatute  feems  to  require  it ; 
for  it   is   faid.  That   thofe  words  in  the  ftatute  are   put  in 
caufa  abundanti  \  and  that  if  a  juftice  of  peace  have  by   any 
means    whatfoever   notice  of  a  forcible  entry  or  detainer, 
he  may  and  ought  to   proceed   againft  the  fame  according     ^^       ^^^ 
to  the   faid  ftatute,  as   being  a  difturbance   of  the    publick  Daiu  25. 
peace,  the  prefervation  whereof  was  the  chief  end  of  thefe 
'  fiatutes. 

Se£t.  45.     As  to  the  feventh  point,  tr/z.  Of  what  kind  of 
pofleiiions  a  reftitution  is  to  be  awarded  ;  it  feems  ihat  it  ought  Dalt.  c.  St. 
only  ro  be  awarded  for  the  poflefljon  of  fuch  tenements  as     *"  '  '53* 
arc  vifiblc  and  corporeal ;  for  no  one  who  hath  a  right  to  fuch 
as  are  invifible  and  incorporeal,  as  rents,  commons,  &c.  can 
be  put  outof  pofleflfion  thereof,  but  only  at  his  own  elcAion, 
by  a  fiftion  of  law,-  in  order  to  enable  him  to  recover  da-  ^<»-  ^'^'  3*3* 
mage;s  againft  the  perfbn  who  hath  wrongfully  difturbed  him 
in  the  enjoyment  of  them  ;  for  fuch    things  being  mere  crea- 
tures of  the  law,  and  depending  entirely  upon  the  conftru<Slion 
thereof,  are  always  in  the  poffeflion  of  thofe  whom  the  law  ad- 
judges to  have  a  right  to  fuch  pofleflion,  and  confequently  ill 
the  cemedy  that  can  be  defired  againft  a  force  offered  to  a 
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man  in  refpc<ft  of  fUch  like  jjofleflionSj  is  t6  have  the  afluat 
force  removed,  and  the  oilenders  punifhed  for  the  fame,  which 
may  be  done  by  the  force  of  15  Rich.  2.  &c< 

Se^.    46.     As  to  the  eighth  point,  viHi  ^o  whdrh  fuch 

Ireftitution  oiight  to  be  made  ;  it  hath  been  hoiden,   That  it 

{hall  only  be  gtveh  to  him  who  is  found  by  the  indidliaent  to 

ftatt.  c.  ii,       ^^^^  hccn  put  out  of  all  actual  pofTefCon,  and  confequently  thac 

Lamb.  153.       it  fhall  Dot  be  awarded  to  one  who  was  only  feifqd  in  law,  as 

to  an  heir  upon  whom  a  ftranger  abaieth  upon  the  death 

of  the  anceftor,  before  any  adtual  entry  made  by  fuch  heir  | 

L«mb.  154.       and  from  the  fame  ground  it  followeth.  That  it  ihall  not  be 

Prfit.  c.  S).       granted  to  an  heir  upon  an  indi^ment,    finding  a  forcibly 

videC.jac.199.  en^ry  made  upbn  his  anceftor* 

StSi.  47.  It  hath  been  hoWeh  fey  (ome,  That  if  a  cljfleifed  re- 
enter peaceably  lipon  the  difleifor,  and  continue  for  fome  tim^ 
Crom.i6a  i6t.  peacfeably  upon  the  tenements  in  difpute,  and  afterwards  de- 
tain them  with  force,  the  difleifor  (hall  not  be  reftored  upon 
an  indictment  finding  the  faid  force,  becaufe  his  pofleflloil  was 
at  firft  peaceably  defeated)  and  at  the  time  of  the  force^  he  had^ 
in  the  judgment  of  law,  no  pofleffion  at  all.  But  I  cannot  be 
perfuaded  that  this  opinipn  is  agreeable  to  the  intention  of  th^ 
faid  ftatutes,  the  principal  end  whereof  feems  to  be  to  oblige 
1^1  perfons  to  refer  themfelves  to  the  courts  of  juftice^  for  the 
deciiion  of  their  claims  to  the  poueffion  of  land,  and  to  reftrairt 
them  from  difturbing  the  public  peace^  by  fuch  endeavours  td 
right  themfelves ;  but  if  fuch  a  pradice  as  this  fhould  be  al- 
lowed, it  would  be  eafy  to  evade  the  efFcdt  thereof  by  refrain- 
ing from  violence  at  firftj^  and  then  forcing  the  party  to  leave  the 
pofTefTion  of  the  premifles  after  a  ftiort  continuance  thereon  in 
peace)  neither  do  I  fee  any  difference  between  fuch  a  continuance 
for  the  fpace  of  three  days,  and  a  continuance  for  three  hours  or 
minutes,  inafmuch  as  the  fubfequent  force  is  in  each  cafe  equal- 
ly within  the  mifchief  intended  to  be  provided  againft  by  the 
ftatutes;  and  feeing  the  ftatutes  of  8  Hen.  6*  and  31.  £liz. 
c.  n,  have  cxprefly  provided.  That  thofc  who  have  been  in 
poirefTion  for  three  years,  (hall  not  be  put  out  of  pofTefftonby 
an  indictment  of  forcible  entry  or  detainer ;  it  feems  plainly 
to  be  implied.  That  no  one  (hall  have  the  like  advantage^  In 
refpe£t  of  a  poflefiipn  for  a  (hort^r  time* 

Se^.  48^  It  will  be  needlefs  in  this  place  to  &eW  of  what 
kind  of  hereditaments,  or  of  what  kind  of  efbte  therein,  the 
party  who  is  to  be  reftored  muft  be  found  to  have  been  feifed 
or  pofTefTed,  becaufe  this  may  fufRciently  appear  by  what  hath 
been  faid  in  the  foregoing  part  of  this  chapier« 

Com      6n  ^'^'  ^9*     ^^  ^^  ^^^  "*"^^  pointy  vizi  By  whom  and  irt 

^      *       what  manner  fuch  reftitution  may  be  awarded  and  given ; 

there  is  no  doubt,  but  that  the  fame  juftice,  before  whom  an 

%  indiariient 
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tfidiftment   of  forcible  erttry   or  Ajtaincr  fliall    be  found,  t^«i*»c.S2. 
lAay  grant  an  award  of  reftitution  to  the  party  ;  and  it 'is  fatd,  f^  MidJVac. 
That  he  may  execute  the  fame  cither  in  his  own  pro|>cr  perfon^ 
or  make  his  precept  to  the  (herifFto  do  iti 

&ff.  5Q.  B«t  it  fcems  clear.  That  neither  juftices  of  piMiec»  t  Sid.  i^6. 
nor  any  other  court  whatfoever,  have  authority  to  grant  a  re*  J  y^Jj'  *'jg^ 
ftitution  upon  a  convi^ion  of  any  force  taken  by  them  upon  Dyer  I'sy. 
view,  unlefs  the  fame  be  found  by  air  indiclment,  according  to  P^'^;  ^-  \^' 
thedlreflionofg  Hen.  6.  c.  9.  orai  Jac.  1.  c.  15.  (2)  Alfo  ^^\ 

it  feems  tobeagreed^  That  no  other  juftices  of  pcace^  except  (»)ViJM^\jw* 
thofii  before  whom  fuch  an  indiftmcnt  (hall  be  found*  have  any  u  fj  ftij  tihlT! 
power,  either  at  feilions,  or  out  of  it,  to  make  any  award  of  ju'ticc  of  ^^<t 
|-eftilution  )  and  that  no  other  court  whatfoever  can  per-  ^^  ^^^^  "'*'' 
foiuUy  reftore  the  party  without  a  precept  to  the  Ihcriff.  i;uu*fc  to^m Ji* 

ItAituiiooa 

Siil.  %u     Alfo  it  hath  been  fefolved^  that  juftices  of  oyer 
and  terminer  have  no  power,  either  to  inquire  of  a  forcible  ^^'j^-  M9' 
entry  or  detainer,  or  to  award  reftitution  on  any  fuch  in-  ootViS. 
diAment)    becaufe  when  a  new  power  is  created  by  fla-  itCc».  65/ 
tute«  and  certain  juftices  are  affigned  to  e)(ecute  it,  it  can-^ 
HOC  regularly,  be  cJcecu  ted  by  any  other  \  and  inafmuch  as  juftices 
of  oyer  and  terminer  have  a  commifflon  entirely  diftincl  from 
that  of  juftices  of  peace,  they  ftiall  not  from  the  general  words  of 
their  commiflion,  Ad  inqmrentC  de  ^mnWus  tranjgr*  bf  di  omnibui 
aiiif  artUuJis  iff  canfit  cent*  f^rm^m  ^u^rumcun^ut  Jlatut$rum  fnii* 
Jive  perpttrat\   be  conftrued   to  have   any  iuch  powers  as  arc 
Specially  limited  to  juftices  of  peace.  Yet  it  hath  been  refolved,  ^^"^*'  »3^* 
That thejutiicesof the  King'sBench  may  award  reftitution  upon  \  h**7.*  g,*  * 
iin  indictment  of  forcible  entry   or  detainer  removed    before  Uiir.  c.  %u 
them,  becaufe  the  faid  juftices  having  a  fupreme  and  fovereign 
juriuJitElion  over  all  matters  of  a  criminal  and  piihlick  nature, 
have  always  been  efteemed  to  have  power  in  all  caufos  of  this 
mature,  being  brought  judicially  before  them,  to  give  the  par-* 
ties  fuch  remedies  in  relation  thereto,  as  they  fliall  :  ppcar  to 
have  a  right  to  demand,  either  by  common  lavv^  or  by  ftatute. 

SeSi.    52.     The  Qjerift*,   if  need  be,  may  raifc  the  power  j  ,j^,,   ^ 
of  the  county  to  aflift  him  in  the  execution   oi  a  precept  df  D^k."*.  81/ 
feftitution^  and  therefore,  if  he  make  a  return  thereto^   that 
he  could  not  make  a  reftitution  by   reafon  o\  refiftance,  be 
Iball  be  amerced* 

Se^.  53.     As  to  the  tenth  point,  Wz*  How  fuch  reftltu-  jiiueM  ado. 
tion  ihould  be  barred  by  the  concir.aaacc   of  a  poflcflion   for  Cjwihcw4</i# 
three  years  j  It  appears  from  ihc  abg^ve-mentipncd  provifu  of  1,*  *'^^<*  ^« 
8  Hen.  6.  »nd  alfo  by  31  U\z.  c.  11.    That  any  one  indifted  d'JI^'c!  79. 
upon  thefe  ftatutes,   may  allcdge  fuch   pofleliion  to  ftay  the  Cronpton;!* 
■ward  of  reftitution  ;  in  the  conttruaion  whereof  it  hath  been  ^^^1*1^'^'^* 
Jijkldrnf  That  fucb  pofleHioi^  muft  have  continued  Vi'v\\iOMX  \iv-  0C\^^<«  V^- 

Vol.  L  U  \«\T>&%i^^tW 
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terruption  during  thneewhole  years  next  before  the  indi£lment} 
and  therefore  that  he  who  having  been  in  poileiHon  of  land  fc^ 
three  years  or  more,  is  forcibly  ouAed,  and  then  rcftored  by  force 
of  the  ftatutc  of  8  Hen.  6.  cannot  juftify  a  forcible  detainer,  till 
he  have  been  in  poflejdion  again  for  three  years  after  fuch  refti- 
tution  ;  and  alfo  for  the  fame  reafoa  it  hath  been  faid.  That  he 
who  ur.der  a  defeafible  title  hath  been  never  fo  long  in  poflef- 
iton  of  land  to  which  another  hath  a  right  of  entry,  cannot  juf- 
tify fuch  a  detainer  at  any  time  within  three  years  after  a 
claim:  made  by  him  who  hath  fuch  a  rights  becaufe  all  defea- 
fible ciiates  in  the  land  are  wholly  defeated  by  fuch  a  claim, 
and  the  fubfcqucnt  continuance  in  pofibffion  amounted  to  a  new 
entryi 

Se^.  54.  There  hive  been  fomtf  opiniohs.  That  thtf  three 
years  poffcflfron  muft  be  of  a  lawful  eftatc,  and  confequehtly 
that  a  diflcifor's  continuance  in  quiet  pofl'eflion  for  never  fo 
many  years,  fhall  not  juftify  a  forcible  detainer  ;  blit  it  fcems 
ncceflary  to  make  a  diftinftion  between  a  detainer  againft  hirti 
who  has  a  right  of  entry,  and  a  detainer  againft  a  ftranger,  or 
one  who  by  his  laches  has  loft  his  right  of  entry  j  for  I  do  not 
fee  why  three  years  continuance  of  a  defeafible  pofleiTion  ftiould 
not  juftify  a  detainer  by  force  againft  a  ftranger,  inafmuch  as 
he  cannot  take  advantage  of  another's  right,  and  bare  pof^ 
fcfTion  is  a  good  title  againft  all  perfonsj  except  him  who  hath 
the  right)  and  cannot  be  lawfully  defeated  by  any  other.  Alfo 
ff  one  who  hits  the  mere  right  to  lands^  have  fo  long  neglected 
to  recover  the  pofleflton  thereof,  till  in  judgment  of  law  he 
hath  no  more  right  to  fUch  poflc/fioni  till  he  have  reco- 
vered it  by  avftion,  than  a  mere  ftranger,  there  doth  not 
fcem  to  be  any  reafon  that  he  (hould  have  more  advantage 
•againft  a  forcible  detainer,  than  if  he  were  a  mere  ftranger. 

Se^^.  55.  Alfo  it  hath  been  holden,  That  a  peaceable 
continuance  in  pofTcJfion  for  three  years  after  a  forcible  entry, 
under  any  title  vihatfocver,  will  not  juftify  a  forcible  detainer, 
inafmuch  as  the  pofliSon  was  at  firl*  gained  by  force*  But  I 
cannot  think  this  a  reafonable  conftrudionof  thcfaid  ftatutcs, 
for  the  force  in  the  detainer  being  after  three  years  quiet  pof- 
fcflion,  feems  juftififtblc  by  the  exprefs  words  of  the  ftatute  j 
and  vvher-e  the  force  ufcd  in  gaining  a  poU'eflioa  is  afterwards 
wholly  laid  afide,  there  feems  to  be  no  colour  to  fay,  That  it 
makes  the  fubfeqent  pofleffion  Icfs  quiet  or  peaceable  than  it 
would  have  bcenj  if  there  had  been  no  force  at  all  ufed  at  the 
firft-. 

St'^,  56.     It  feems  clear  from  the  exprefs  purview  of  the 

faid  ftatute  of  3 1  Elii.  cv  11.  That  wherever  the  defendant 

pleadeth  fuch  a  pofleflion  in  bar  of  rcftltution  upon  fuch  an  in- 

.  didmcnty  either  before  the  juftices  of  peace,  or  in  the  king's 

■  bench,  no  reftittttioA  ought  to  be  awarded  till  the  truth  of  the 

0*4  *'  *'  -pJea 
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pica  bq  tried  i  tnd  it  hath  fcccrt  boUen,  That  the  pica  of  (uch  ,  g*j^  ^^^^ 
ii  pofleflion  is  good,  without  fhewihg  under  what  tide,  6r  of  Raym.  84. 
What  cftatc  (Uch  poflcfllon  was^  becaufe  it  is  not  the  title,  »  ^«n-  ^65. 
but  the  poflcfiion  only,  which  is  material  in  this  cafe. 

S}tef.  57i  It  fcems  that  from  the  wording  of  31  Elii.  c« 
1 1.'  if  one  who  has  been  in  poffefli*©  for  three  years,  be  oufta  ^  ^""'"''  '^  * 
ed,*  atid  theTamc  day  re-enter  with  force,  mnd  aifo  be  indi^ft^ 
ed  for  fachre-eniry  on  the  very  fame  day,  it  may  bt  queftion^^ 
td  whether  the  profecutor  ought  to  h&ve  Veftirution^  inafmuch 
a«  the  ykoifdn  6f  theftatute  are^  **  l*hbt  there  fhail  be  no 
^*  rcftiiutioti^  Wr.  'if  the  peribn  indiAcSd  have  bt!cn  in  quiet 
^  pofRfliofVfbr  three  years  next  before  ihe  day  of  ihe  inditt* 
**  mcnt  found  ;"  and  here  the  defendant  hath  been  in  pcTflefTioit 
throe  years  before  the  day  of  the  indictment,  though  not  three 
3rears  before  thej'ndi^ment^  inafmuchv  as  he  was  oufted  the 
fame  day.  Buc  if  it  be  cohfidercd.  That  the  circumftance  of 
finding  the  indi£tment  on  ihat  day  no  way  afteds  the  merits 
of  the  cafe,  or  leiTens  the  oiFence  any  more  than  if  ic  were 
found  in  aiiy  other  dayj  and  that  reftituiion  muft  have  been  *^''"*"9' 
awarded  if  it  had  been  found  on  another  day  j  and  that  the  mif* 
chief  complained  oF  in  the  preamble  h^  thac  perfons  were  by 
c;olour  of  fuch  indictments  of^en  turned  out  of  their  poHcfrions 
which  they  had  quietly  enjoytd  for  three  years  next  bcfoi-*e  fuch 
indictments  found,  which  does  not  extend  to  the  defendant  in 
the  p^cfent  cafe,  I  rather  incline  to  think,  that  reftituiion 
might  be  awarded  to  the  profccuJor  in  this  cafe,  inafmuch  dk 
it  clearly  appears,  That  the  dcfcndaniV  pofleflion  haih  not  had 
three  years  ttninterrup.ed  continuance  within  the  intent  of  the 
(latuie* 

iS^^.  58.     As  to  the  cievertth  point,  t^/2.   For  what  othci^ 
baufes  fuch  reftituiion  nrtay  be  ftayed  j  ic  feemeth  to  be  fettled   ^  ^<^^'  '»+3» 
k:  this  day.  That  if  the  deletiJanc  tender  a  iraveie  of  the  fprcc,  *  ^^,t,\tl[  ^'' 
Which  ihuft  be  dohc  in  wrilirig,  ar.d  not  by  a  bare  denial  of  Sai^c.  5«V  $"•• 
the  force  by  parol,  thcjultitc  ought  lUn  to'  rr.ake  any  reRi- 
tu'loji,  till  the  traverfe  be  tried  i  in  orJei"  uhereiinto  l^c  niutt  f/i*'^*» . \«"»F«» 

I  ,        ^     ,  *     •      •  •♦  #11.  .  Harxwitlcc,  p» 

award  a  ventre  facias^  whereon  a  jury  mult  be   returned,  on  175. 
Whofe  verdift  the  award  of  rcftiru-.ion  oii^hc  to  depend. 

SeSl.  59.  It  ha;u  bc^n  rcfolvcd^  Tiiac  \x  fuch  t  iury  find  ,  s  a.  ^^-r,  q«4 
part  of  thcinqiJlmenc  to  bti  irue,  and  part  of  ic  10  b;:  fallc  ;  1  ktb/^lj* 
yet  if  they  find  fo  iliuch  thereof ,  to  bb  irtic  as  wiH  ^Variant  a 
I'eftimtiotl^  ihcjui^ice  ought  10  leftore  the  p^i-ty  :  as  where, 
on  ail  indictthcnt  of  forcible  entry  and  forcible  detainer,  thii 
jury  firtd  that  ihc  icniry  wjs  peaceful,  and  the  detainer  was 
Only  forcible. 

S(cl.  60*     As  the  juftice  is  bound  to  ^ay  the  awitrd  o^  icrfi* 
tutipnt  upon  the  defcnjant's  lenJpring  a  irav.ertc  of  bhe  force.  To  ^  .^.^  g^^ 
itbaih  ^ifo  been  faid,  That  be  oujhl  not  x.^  make  fuch  an  award  '^\l^a^k% 
|a  a(iy  pais  in  «hc  defendant's  ablcnc«,wit.b<)ac.caru£\^  tv\m  \o 
•afj^cr  for  biroic-J/"i  /brie   is    implied   by  n;iura\ 'j^^Kce,  \<V 
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the  conftru^ElIon  of  all  laws,  That  no  one  ought  to  fufFer  any 
prejudice  thereby,  wiihout  having  firft  an  opportunity  of  dc* 
fending  himfclf. 

DvcnSj.  ^^^^'  6 1.     As  to  the  twelfth  point,  viz.  How  fuch  a  refti* 

Summary  140*    tution  may  be  fuperfcded  before  it   is  executed  ;  there  is  no 

Crrm.  1G5.  ^     Joubt  but  that  the  fame  judices,  by  whom  a  reilitution  is 

awarded   upon  an   indictment  of  forcible  entry  or  detaiiier 

found  before  them,  may  alfo  afterwards,  upon  an  infuflRciency 

of  the  indictment  appearing  unto  them,  fuperiede  the  fame 

before  it  is  executed  :   And   it  hath   alfo   been   faid.  That  if 

Crs F.i.z.  915.    ^y^jj  gj^  indiSment  be  taken,  and  rcflitution  awarded  by  four 

or  five  juftices,  that  two  or  even  one  of  the  fame  juftices  may 

fuperfede  the  execution  thereof;  as   well  as  more  or  all  of 

them.     But  it  feems  to  be  agreed,  7'hat  no  other  juftices,  or 

other  court  whatfoever^  have  fuch  power,  except  the  King's 

Bt'ttch. 

(\  Ell*,  ott.  ^^^'  62.     Howevct  It  is  certain,  that  a  certi^ari  from  the 

Yciv.  3t.  King's  Bench   is  jl  jupcrfc(has\o  fuch   rcftituiion  ;  for  every 

^*|V**'*^77»         fuch  certiorari  has  thefe  words  coram  nobis  tnmir/ari  volumus  iff 

bu'imiJy'i^j,    olif'i^  and  confcquently  it  wholly  clofcs  »hc   hands  of  the  juf^ 

^u-n^c  4^74.       lices  of  peace,  and  avoids  any  reftitulion  which  is  executed 

after  the  tcjie^  but  docs   not  bring   the  juftices  of  the  peace/ 

t>t\  into  a  contempt,  unlcfs  they  proceed  after  the  delivering 

thcrcol'k 

Sr^%  C3.  As  to  the  thirteenth  point,  t'/rr.  How  ftich  rcfli- 
tution  nuiy  bt*   fct  alidc  after  it  is  executed)  it  is    ccrtaini 
*-        -g  That  the  juftii'es  of  ihe  King's  ]k*nch,  having  a  general  fuper- 

^  *^    '  '         intcndcnt  po^vcf  ovtr   all  the  proceedings  whatfoevcr  of  juf- 
tices of  peacc^  mny  ft-t  afidc  any  fuch    rcftitution,  if  it   Ihal] 
slp|/"&?.r  to    them    to   have  been  cither  awarded    or   executed 
againft  law  j  as  where  the  Indi^Stment  whereon  it  was  ground- 
SavH  5S.      ^      ^j^  being  removed    before   tljcm>    appears  to  be  infufficicnt, 
cilEiii.^^J-^  '  ^'^^  thereupon   is   quafiicd  ;    or    thv   defendant  iraverfes   the 
Sop»f.  58.       *  force  and' gets  a  vcrdicl  in  the  King's  Bench,  or  wherever  it 
fufHciently  appears  that  the  juftices  of  peace  have  been  irre* 
gulaf  in  their  proceedings,  as  by  rcfufiug  to  try  a  travcrfe  of 
force  tendered  by  the  defendant,  is'c. 

Scci.  64..     Yet  if  an  indiftmcnt  ow  thcfc  fiatutes  be  re* 

•N>y  iig.  moved  into  the  King's  Bench,  and  the  defendant  having  been 

Ye.v.  9^.  turned  out   of  pofleflion  by  the  grant   oi  reilitution    to  the 

C.juc.  148,140.  pj-Qf^jj-u^Qj.  ]^y  the  juftices  of  pence,  travcrfe  the  force  in  the 

King's  Bench,  and  then  the  ofl'cncc  be  pardoned  by  a  general 

pardon,  the  court  cannot  proceed  on  thO  trial,  notwithftand- 

ing  the  defendant  would  wave  the  benefit  of  the  pardon,  be- 

R.  «.  c.  37.      caufe  it  appears  judicially,  That  the  king  can  have  no  benefit 

^  ^V  of  a  fine  from  the  defendant  if  the  vcrJicl  pafs  againft  him  | 

and  the  court  wiU  n«vcr  falfify  an  indi^ftment ,  which  is  found 

%  by 
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by  the  cu^bs  of  twelve  men,  by  bare  a^davit^;  and  confc* 
quently  in  this  cafe  the  defendant  can  have  no  remedy  to 
fet  afidc  the  reilitution  by  coniroverting  the  truth  of  the  in- 
dj£iinent» 

Seff.  65.     Neither  can  ft. defendant  in  any  cafe  whatfocver,  Raymond  S5. 
fx  rigorejuris^  demand  a  rcftitution,  either  upon  the  qua(hing  »  ^'•*'!j'-343.---. 
of  the  iudiAmcnt,  or  a  vcrdi*^  for  him  on  a  travcrfe  thereof^  SummlrrMi. 
Scc^  for  the  po>yer  of  granting  a  reftitution   is  vcfted  in  the  c.  iiiiz/giC. 
King's  Bench,  only  by  an  equitable  conftruftion  of  the  gene-  p^'J?/,^J^^' 
ral  )vt>rds  of  the  ftatutes,  and  is  not  cxprcfly  given  by  ihofe  a  keb?]?!. 
ftatutes  J  and  is  never  niadc  ufc  of  by  that  cour:,  but  when  Savii  b^. 
:4ipon  .CPofKitraiion  of  the  whole  circumftanccs  of  the  cafe, 
the  defendant  fhall  sjppear  to  have  fome  right  to  the  tone* 
fncnffs,  thp  poflelEon  whereof  he  iolt  by  (be  r(Jili>Ution  gr^pt* 
ed  to  the  pr^ecutor, 

Sc^.  66,     The  cowrt  of  Kfng's  Bench  hath  been  fo  fa-  e.  eiu.ai. 
voiirable  to  one,  who,    upon  his    traverfe  of  an  indi£lment 
upon   thcfc  ftatutes  being  found  for  him,  haih  appeared  to 
have  been  unjuftly  put  out  of  his  poffeflion,  that  they   have  fhe'/iUXr 
awarded  him  a  re-reftitution,  notwithftanding  it  hath  been  vidnBufp'a 
(hewn  to  the  court,  that  iince  th^  refticurion  granted   upon  i"'**»^c22o 
the  indiftment,  a  ftranger  bath  recovered  iljc  poiTefllon  of 
t}\e  f^:iie  land  in  the  lord's  court,  ^ 


CHAPTER    THE    SIXTY-FIFT^, 

Or    RIOTS,    ROUTS^   and  VNtAWFUI, 
ASSEMBLIES. 

ITfJ  troriiiug  of  riots,  routs,  and  unlawful  afTcmblics,  I  fliall 
confidcr,  Firft,  Wliat  (hall  be  called  a  rior,  rou^,  or  un-  n  ^W- 5*0. 
lawful  aflembly.     Secondly,  IIov;  they  may  be  fupprcffcd  and 
puniflicd  by  the  common  Jaw.     Thirdly,  How  by  ftaiuto. 

«'5'f/7.     I.     A    Riot    feem?;   to    he   a   tamulfuous  difturb- 
ance  of  the  peace,  by  three  perfons,  {a}  01  more,  anVmblinc  ^''^ ^ »«2c  iVm. 
io2;e  her  of  iheir  own  ai^ihoriry,  with   an  intent  mutually  to  s/.ii<.  594,  ^j;. 
;ifiill  on*^  ano  h^r,  aj^inft  aiiy  who  {\x^\l  oppofe  them,  in  ibc  '^•'*^-  ^-  ^5»  *56 
execution  of  fomc  enterpri'^c  of  a  private  ha  ore,  end  af;cr-  cVom.  61,  &c. 
>vards  aiSiially  executing  the  fjnie  in  a  vi«>lent  and   tinhuluu  i*uU.m  :%5,  a:c. 
OianrKi,  to  the  terror  of  ihc  people,  whether  the  z&  intended  |  ^"'^'  *7^' 
were  of  itieJi  lawtul  or  uriUwtul.  ( i>/  .^  M.,,,.  ,^,. 

S94«     Popl.im  2C2.     I  Ld.  Ray.  4^4.     is  Mod.,  a 5^,  509%    St^^^\^%«    wVis^^i^vW^^  vvV 
117.     J  JlJii.Jf.  55.-. 
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For  the  better  undcrflahdlng  whereof,  1  fliall  confidcr  tte 
following  particulars  : — Firft,  How  far  fuch  an  aflemblymay 
becofnc  riotous  through  the  Want  of  legal  authority  exprefled 
or  implied,  or  be  excufable  by  reafon  of  fuch  authorttK — 
l^econdly.  How  far  tji^e  intention  with  which  the  parties  affeni- 
ble  together  muft  be  unlaYirful. — Thirdly,  With  what  kind  of 
violence  or  terror  thq  intended  enterprizc  muft  be  executed. — 
Fourihly,  Hftvv  far  ihc  grievance  intended  to  be  rcdreflcd 
muft  he  of  a  private  nature. — Fifthly,  Whether'  the  unlawful 
execution  of  an  a£t  in  its  qv(n  natiir^  ^a^^fi^  m^y  not  make 
^n  afTombly  riotou.s* 

^  Se^.  2.  As  tothefirft  point  It  fecms.  That  whorcy^r  mope 

than  three  pcrfons  (i)  ufe  force  and  violence,  in  the  executipn 
^«'Lo^c^t»l!!ln'^*  ^^  ^"y  dcfig"  whatever  wherein  the  law  does  not  iillow  the  ufc 
three  p-Tions,''  of  fuch  fotce,  all  who  arc  concerned  therevn  are  rioters,  (a) 
»rr  thr  e  times  g^t  in  fomc  cafcs  wbcreix)  the  law  authorises  force,  it  is  not 
infcricd*inftJad  ^"'^y  l^wful,  but  alfo  commcndablc  to  make  ufe  of  it ;  as  for 
of  "  three  prr-  a  (a)  (hcriff  or  (If)  conft^Vlc,  or  perhaps  even  for  a  piivate  {c) 
fontorinop-,"in  perfoH,  to  affemblc  4  ^rompct^ot  number  of  people  in  order 

inftancc,  that  in   "^  •  .    r  ^     r  y        i_   i         ■  •  •    ^  i     r 

avirictyaf  mat.  With  force  to  fupprefs  repels.,  or  enemies,  or  rioters,  ami  nftcr-r 
tcr  it  is  impo(.  wafds  with  fuch  forcfi  {Usually  ^o  fupprefs  ijiem  j  pr  for  a  juf- 
Cbic  tor  the      ^j^^  ^f  peace,  who  has  a  juft  c^ufe  to  fe^r  ^  violent  refinance, 

xninu  Of  man  ro  •  r       i  ,r     »  «  #•  •  i  • 

bcaiwjvseoMaiiy  to  raife  thc  pG/fcj  in  order  to  remove  2^  force  in  making  an 

^tentive.    4  cniry  info,  or  detaining  of  lands,     Alfo  it   fcems  to  be  the 

u)^iur^r\^62  ^"^y  ^^  ^  ^^^^  Sheriff,  or  other  minifter  of  jufticc,  having  il>e 

K«  V.  bi:(,;t  and  execution  of  the  l^ing'^  writs,  and  being  refifted  in  endeavour- 

^»'''*;  ing  ro  execute  tho  fame,  to  raifc  fuch  a  power  as  may  effec- 

}j)X^AnV%.  tualty  enable  them  to  overpower  any  fuch  refiftancc ;  yet   it 

Poj.ham  lai.  '  is  faid  not  {e)  to  be  lawful  for  them  to  raife  a  foice  for  the  rx- 
/{  n"'  ^*  ''^  ecutjoQ  of  a  qiyil  pro<;^rs,  unlefs  ihcy  find  a  refiftantc  ;   and 

t^Lr"6\6.^^'  it  is  certain,  That  they   are  highly  puniftablc  for  ufin;^  any 

Inrrac.  47.  f.  s.  neccilcfs  outragc,  or  vipltfuce  thprein, 

(d)  ilnft.  193. 

(ej  3  Inii.  iCif     ^  Inn.  193.     Hob.  62,  264, 

Se^.  5.      As  to  the  fecond  point,  viz.  Kow  far  the  inle:: 
PjU.  c.  <c\     '  tion  with  which  fuch  perfons  aftcmble  together  mufb  be  unlaw- 
CjT^m.  6r.  62.     ful  j  jj  fccms  agreed.  That  if  a  number  of  pcrfons  being  me^ 
sufi'm-ZuS        together  at   a  fair  or  market,  or  church-ale,    or  any   other 
Saiin:iJ595/      Ifiwful  pr  innocent  occafion   happen  pn  a  fudden  quarrel   to 
fall  together  by  the  ears,  they  are  not  guilty  of  a  riot,  but 
of   fudden  affray  only,  of  which  none  are  guilty  but  thole 
who  aftually  engage  iri  it,  bccaqfe  the  defign  of  their  meet- 
ing was   innocent   and  lawful,  and  the  fubfcquent  breach  of 
thc   pv^act*,  huppei^ed  qnexpedtcdly  without  any  previous   in- 
tention concerning  it.     Yet  it  is  faid.  That  if  perfons^  inno- 
cently affcmbled  together,  do  afterwards  upon  a  difpute  hnp- 
■    pe/ii/ig  to  9rif{?  an^ong    them,  form  thcmfelvcs  into  parties, 
with  promifcs  of  mutuaV  alWvXauce,  ?it\<\  \.\v\i\\  wvaV,^  ai\  affvAy^ 
tht-y  are  guilty  of  a  r\oX,  ^ccavx^c  wv^u  vWu  ^ov\K^vi«j\\^vT^ 
ro-cAi'iiT   with   ;mi  uucni'u^r.  -..>  ^tcaV.  vVe  v^-^'^^  ^"^^"i  '^^^'^'i  *^ 
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properij  be  faid  to.  be  aflcmbtcd  together  for  that  purpofe 
from  the  time  of  fuch  confederacy,  as  if  their  firft  coining 
t^^cther  had  been  on  fuch  a  defign :  However  i:  fcems  clear. 
That  if  in  in  alTembly  of  pcrfons  met  together  on  any  law* 
ful  occafion  whatfoever,  a  fuddcn  propofal  (hould  be  ihrted 
of  going  together  in  a  body  to  pull  down  a  houfe  or  inclo- 
furc,  oc  do  do  any  other  a£l  of  violence  to  the  diilurbance  of 
Che  public  peace,  and  fuch  motion  be  agreed  to,  and  exe-r 
Gutrd  accordingly,  the  perfons  concerned  cannot  but  be  rioc* 
ers,  becaafe  tl;eir  aflbciating  themfclves  together  for  fuch  a 
new  purpofe,  is  no  way  exienuaccd  by  their  having  met  at 
firft  upon  another.  Alfo  it  feems  to  be  certain,  l^hat  if  a  Vide  R^x  v, 
)pQribn'feeihg  o  hers  a»Jlually  engaged  in  a  riot,  dojoinhimT  J  J-"  K^ycr, 
felf  unto  them,  and  aflift  them  therein,  he  is  as  much  a  rioter  "^'"^  ^^'^' 
?s  if  he  had  at  firft  aflembled  with  them  for  the  fame  pur- 
pofe, inafmuch  4S  he  has  no  pretence  that  he  came  inno- 
cently into  the  company,  but  appears  to  have  joined  him- 
fclf  unto  them,  with  an  iniention  to  fecond  them  in  thecxecu-  6Moje-i4.% 
tion  of  their  unlawful  eptcrprize  ;  and  it  would  be  cnd]cf<,  as 
well  as  fuperfluous,  to  examine  whether  every  particular  perfon 
engaged  in  a  riot,  were  in  truth  one  of  the  iirft  ail'embly,  or 
achially  had  a  previous  l^nowledgc  of  the  defign  thereof. 

Sc^f,  4.  As  to  the  third  point,  viz.  With  what  kind  of  viOt 
knee  or  terror,  the  intended  enterprizc  mull  be  executed,  it  V*\^'  ^^' 
oath  been  holden.  That  it  ought  to  be  accompained  with  lome  3  ihiK  1761, 
oSer  of  violence,  either  to  the  perfon  of  a  man  or  to  his  pof- 
feffions,  as  by  beating  him,  or  forcing  him  to  quit  the  pofll-f- 
fioo  of  his  lands  or  goods,  iif(.  And  from  hence  it  fcems 
to  follow.  That  perfons  riding  together  on  the  road  with  un- 
ufual  weapons,  orotherwife  aflembling  together  in  fuch  a  inanr 
per  as  is  apt  to  raife  aterrof  in  the  people,  without  any  of- 
fer of  violence  to  any  one  in  rcfpe^l  either  of  his  perfon  or  pof* 
ftrflions,  are  not  properly  guijty  of  a  riot,  but  on\y  of  an  un-p 
lawful  aHembly, 

S^a.  5.     However,  it  feems  to  be  cicariy  agreed,  That  in 
every   riot  there  muft   be   fome  fuch  circuir.(tanccs  cither  of 
actual  force  or  violence,  or  at  Icaft  of  an   apparent  tendency 
thereto,  as  are  naturally  apt  to  flrike  a  terror  into  the  people^ 
as  the  (hew  (a)  of  armour,  threatening  fpecchcs,  or  turbulent  /-ajumh,  17?, 
geftures  ;  for  every  fuch  ofience  muft  be  laid  to  be  (ione  ///  ter^  DjU.  c.  S7;. 
r$rimp9pkli  .{2)  And  from  hence  it  clearly  follows,  That  allem-  3  "•?•  i- 
Wics  at  wakes,  or  other  feftival  times,  or  meetings  for  excr-  1' K^.  els! 
cife  of  cocnmon  fports  or  diverfions,  as  bull-baiting,  wrcft-  Cun.  j.  Kv>ii. 
ling,  and  fuch   like,  are  not  riotous.     And    from  the  fame  \^^' 
^und  alfo   it  feems  to  follow,  'I'hnt  i;  is  poifible  for  more  f (  Mii.  :'.;. 
ijian  three  perfons  (3)  to  afiemblc  together,  with  an  intention  i-^nh.  17^. 

.    (a)  Vlir  dieoploiM  ofHjit,  C.J,  in  the  cafe  orth*  Q^cm  v.  Sole  j,  ii  M^c::v  \\  v 
0gJJiS0ali9t  "thnffstfms  or mjrc/'  vldz  nozt  (f )  '.m  ::Ol)t  2, 
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Pulton  15« 
3  Keb.  573, 
1-Iobart  91* 

Lamhard  178, 
Crompion  6;« 


6  Mod.  UT. 

%  Keb«  553. 
Con.  I  Moi.l-J. 

llMadcrn  u6. 


QiJere  and  \idc 

V^roin.  64,  66. 
Dalcon  c.  Sy. 


U)  U  f^ould  be 
^  thric  pcnons 
or  more,"  \\lc 

i.a.  2. 

3  Modern  ^. 
I J  Mod    117. 
f  Stiow.  %>(« 


to  execute  a  wrongbl  a£l«  and  alfo  acluallj  to  perform  tbeiir 
Incendod  eiiterprii^e,  without  being  rioters }  as  if  ^  coni'^ 
petenc  number  of  people  affemble  together,  in  order  to  carry 
ofF  a  piece  of  timber  to  which  one  of  the  company  hatb  ^ 
pretended  right,  .and  afterwards  do  carry  it  away  witkout  any 
threaterrmg  words,  or  other  circumftances  of  terror.  •  And 
frottitlie  fame  ground  it  (eems  alfo  to  fcdlnvir.  That  per- 
fons- aflembicd  together  m  a  peaceful  mapner  to  dd  a  thing 
prohibited  by  fts^tute,  as  to  celebrate  nufs,  6fc«  and  afitor^ 
wards  peacefully  performing  the  thing  inten4ed,  cannot  b# 
faid  to  be  rioters )  for  there  feems  to  he  no  reafon  why. 4111 
aflembly  Ihould  become  riotous  barely  for  doing  a  thing  conr 
trary  to  ilatu'c,  any  more  than  for  doing  a  thing  contrary 
to  common  law. 

.  Se£f»  6.  As  to  the  fourth  point,  viz.  How  far  the  griev^anc© 
intended  to  be  rcdrelleJ  muft  be  of  a  private  nature  ;  it  feems 
agreed,  That  the  injury  or  grievance  complained  of,  and  in- 
tended  to  be  revenged  or  remedied  by  fuch  an  aflemblr,  muft 
relate  to  fomc  private  quarrel  only;  as  the  inclofmg  of  laiulv 
in  which  the  inhabitants  of  a  town  claim  a  right  of  com- 
nion^  or  gaining  the  pofle^on  of  tenement^,  the  title  whereof 
is  in  difpute,  ur  fuch  like  matters  relating  to  the  intcrcils  or 
difputes  of  particular  perfons,  no  way  concerning  the  puh-« 
|igk  I  for  wherever  the  intention  of  fuch  an  aflembly  is  tf' 
rciirefs  publiclc  grievances,  as  to  pull  down  all  incloturcs  ni 
gene  al,  or  to  reform  religion,  or  to  remove  evil  counfcl- 
lors  from  the  king,  &c,  if  they  attempt  with  force  to  execute 
fuch  their  intentions,  they  are  in  the  eye  of  the  law  guilty  of 
levying  war  ngajnft  the  king,  and  confcquently  of  high  fea- 
(on,  as  appears  from  chap  cr  feventeen,  feition  tweniy-fivc. 

Sa^.  7.  As  to  the  fifth  poir.t,  ^/z,  Whetherthe  execution  of 
•aq  a6k  in  its  own  nature,  lawful,  may  make  an  aifembly  riotous  ^ 
ith^thbeen  ijenerally  holden,  That  it  is  noway  material  v/hethcr 
the  {ict  intended  to  bed^neby  fuch  aiiaflcmblv^bcof  itrdflawful, 
or  unlawful  \  fro"*  whence  it  follow?.  That  if  more  than  thrc^- 
pcrfons(4.)aili(lamantomakeaforciblecntryi;)tolands, to  which 
one  of  ihem  has  a  good  right  of  entry,  or  if  the  like  number  in 
a  violent  ^nd  tuttiultuous  manner  join  together  in  removing  ^ 
ni|fance^.  which  may  lawfully  be  done  in  a  peaceful  rrnut^ 
t^er,  they  are  as  pro|>erly  rioters,  ^s  if  the  aft  intended  to  be 
-done  by  thef\i  yerc  nryer  fo  unlawful ;  for  the  law  will  no: 
fuffer  perfons  to  f?ek  redrcfs  of  their  private  grievances,  by 
fuch  daagctous-difturbanccs  of  the  publick  peace  :  Hov/cvcr 
the  juftice  of  the  quariel  in  which  fuch  an  aflembly  doth  ciw 
gage,'  is  certainly  a  great  mitigation  of  the  oScnce. 

S/<r/.  8.  A  Rout  feems  to  be,  according  to  the  gcnc- 
ml  opinion,  a  difiurbanc^  of  the  pc;vpe  by  perfons  aflemblioij 
:;>^crh^r  yyi^h  an  i\iunt\on  to  do  ^  v\>a\v^>  >KYvw\\'i  V\  \>fc  ^;^^k;w- 
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ted  will  iiDak0  nbca  rioters  and  adoally  making  a -motion  to*  LsmS.irs,!?^ 
w«Mid«.  tht  execution  thereof :  But  by  .fomc  books,  the  notion  p^it'^'cfVs, 
of  ;•' rout' It*. confined   to  ^ucb  aflemblies  only,    as  arc  oc-  B.Riots,4l5« 
cafiouci  bjr-fomc  grievance,  common  to  all  the  com|>an]ie }  as  ('uiuat^. 
the  -incloAm-'Of  land  i/i  which  they  all  claim  a  right  of  com* 
motty  &c. .  However  inafmuch  as  it  generally  agrees  with  a 
riot  a«  to  all  the  reft  of  the  above-mentioned  particulars,  requi* 
fit^  to  conftitttle  a  liot,  wjiich  have  been  already  fuli.y  explaia- 
ed,  except  only  \t\  this.  That  it  may  be  a  cooipleac  oflBuicc 
wiibottt.the  executioo  of  the  intended  enterprise,  it  ^mSiOOt 
to  Mquhieany  farther  exjdication* 

SrA,  9.     A?^  UNLAWFUL  Assembly,   according  to  the 
common  opinion,  li  a  difturbance  of  the  peace  by  perfons  barely 
aflcmWing  together,  with  an  intention  to  do  a  thing,  which  if 
it  were  cJiccuteJ  would  make  them  rioters,  bur  neither  aftually  B!^Riftt«r4-* 
cxecutii>g  it,  nor  making  a  motion  toward  the  executfon  it,  Huiton  25. 
But  thisfeems  tobc  much  too  narrow  a  definition.     For  any  0**^-«^»9S* 
meeting  whatfoever  of  great  numbers  of  people  with  fuch  cir« 
camftances  of  terror,  as  cannot  but  endanger  the  publick  peace, 
and  raifc  fears  and  jealouftes  among  the  king's  fubjeAs,  feems 
properly  to  be   called  an  unlawful  aflembly ;  as'  where  great 
iiuinbcrs,  complaining  of  a  conimon  grievance,  meet  together,  „,    ' 
iiimeJ  in  a  warlike  manner  in  order  to  confult  together  concer-  Siik.^li'  cac. 
uing  the  moft  proper  means  for  the  recovery  of  their  interefts  j  i  VcnIjbQjsld.* 
;or  no  one  can  forcfce  what  may  be  ibe  event  of  iuch  an  adem* 
b)y. 

Sc^i.  10.     Alfo  an  aflembly  of  a  man^t  friends  for  the  dc- 
fence  of  his  pcrfon,  againft  tbofe  who  threaten  to  beat  him',  umb.  i'-'tj,^i3:>. 
if  he  go  to  Iuch   a  market,  &c.  is  unlawful;  for  he  who  is  Summary  i3> 
in  fear  of  fuch    infults,    muft   provide  for  his  fafety  by  de-  «'^*',??*  ^^' 
manding  the  furcty  of  the  peace  againft  the  per(ons  by. whom  jCo.  91! 
he  is  threatened,  and  not  make  ufe  of  fuch  violent  methods,  "  Moj.  iiC. 
which    cannot  buc    be    attended  with  the  danger  of  railing 
Mmulcs  :lnd  diiorders  to  the  diflurbance  of  the  public  peace. 
Yet  an  aflcmhly   of  a  man*s  friends  in  his  own   houfe.   for 
the  defence  of  the  pofleflion  thereof,  againft  thofc  who  threaten 
to  make  an  unlawful  entry  thereinto,  or  for  the  defence  of  his 
perlbn  againft  thofc  who  threaten  to  beat  him  therein,  is  indul- 
ged by  hw  ;  for  a  man's  houfc  Is  looked  upon  as  bis  caftlc* 

Se^^J.   II.     As  to  the  fecond  point,  vtz.     How  far  oiFenceS 
of  this  nature  may  be  fupprefled  and  pDniftied  by  the  common  ^^nl^^.l^uy. 
law  5  it  feems  clear.    That  every  fhcriff,  under -fherifF,  and  Vidoiupra, 
alfo  every  other  peace   officer,  as  conftables,   ^c.  may  and 
ought  to  do   all  that  in   them  lies    towards   the  fuppre(fing 
of  a  riot,  and   may  command  all  other  perfons    whatfoever 
to  affift  them  therein.     Alfo  it  is   certain,  That  any  private 
perfon  may  lawfully  endeavour  to  appcafe  a\\  {uc\\  A\V\ut\>wic^s, 
^/  ^^jv^ff  hofc  whom  he  /I^afl  fee  engaged  thtreifi  hovti  iixittwt- 
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ing  their  purpofc^    and  dfo  by  ftopf>ifig  others  whom  he  ihaH 
fee  coming  to  join  them  ;  for  if  private  perfons  maj  do  thus 
much,  -as  it  is  moft  certain  that  they  may,  towards  the  fup^ 
]prefling  .of  a  common  afFVay,  furely  aforiibti  thby  may  do  it 
fdpham  ui.     towards  the  fuppreffing  of  a  ribt :    Alfd  it  hath  heen  holden, 
Kei>«gc76.       THit  private   pcrfbnt  may  arm  themfclvcS  in  order  to- fup- 
prefs  a  riot ;  frbm  whence  it  feeihs  clearly  to  follow,  that  they 
may  mlfo  make  ufe  of  arms  in  the  ftfpprefling  of  it,  if  there  be 
a  neceffity  for  their  fo  doing.     However  it  fccms  to  be  ex- 
tremely hazardous  for  private  perfons  to  proceed  to  thbfe  extre* 
niities  ;  and  it  feems  no  way  fafe  for  them  to  go  fo  far  in 
(:fgng[)op  cafes,  left,  under  thp  pretence  of  keeping  the  peace, 
thcycaufe  a  mor^  enor^ppus  breach  of  it,  and  therefpr^  fuch 
violent  methods  feem  only  proper  againft  fuch  riots  as  f^voMf 
of  rebellion,  for  the  fuppreffipg  wh(rreof  no'remedie$  can  be  too 
fliarp  or  fevcre.— However  it  js  cnaSed  by  i  Geo.'  x.  c,  5, 
AFPr(onpi*(ent  *'  That  if  morc  perfons  than  twelve  l)eing  unlawfully,  riot- 
aiding  and  ab-  ct  ^^yfjy  ^j^j  tumultuoufly  aflemblcd,  t^Yelyc  o\  more  of  them 
/p,incJpS^*"  "  ft>aU  continue  together,  and  not  difpcrfj?  ihcipfclvps  ^ithin 
the  iecond  de-     ^<  one  (iQur  aft^r  proclamation  mad^  in  purfgancc  pf  that  ft^- 

•a''of*"ariu^.^'*  **  '"^^>  ^^  ^^^  ^^^7  P^^^^  ofiiger  of  the  place  y^h^re  fuch 

ment.  ^4  Burr.  *'  aflembly  (hall  bp9  2no  all  perfons  who  (hall  be  commanded 

^l\i  ^<  tobeaflifting  to  fuch  officer,  may  and  ought  to  apprehend 

*  <'  all  fuch  rioters,  and  carry  them  before  fome  juftice  of  pcace^ 

Vide  Ho  pUs,    **  antf  \^^  if  any  fMcb  rioter  feall  happen  to  be  killed,  pfiaimed, 

p.700.  ii.;i)  (i)  «»  Qr  hurt  by  reafon  of  their  refifting  fuch  officer,  I3c.  the  of- 

"  ficer   (hall    be  difcharged,   fcfr.'*      But  the  ftatutc   being 

wholly  in  the  nffircDstfive,  cannot  be  thought  to  take  away  any 

part  of  the  authority  in  the  fuppreffing  of  a  riot,  which  w&s 

before  that  time  given  either  to  Q^c^rs  o^"  private  pc^rfons  by 

th^  cqnirnon  law  or  by  ilatuic. 

5^<f7.  1 2.     QeneraiHy  offences  of  this  nature  are   punifhcd 
CromptonSi.      at  the  common  law,  as  trcfpafles,  by  fine  and  imprifonmen^ 
Piirc.  46.         only;  yet  fomctimcs,  where  they  have  been  very  enormous, 
CNCar.*507.       ^j^ey  have  been  punifhed  with   the   pillory  ;  and  anciently,  if 
R.  Abr  jfoS    ^^1  vi^T^  undertaken  in  contempt  of  the  king's  exprefs  pro- 
hibition of  their  meeting,  under  pain  of  forfeiture  of  lands, 
^c.    they    fcem   to   have   been   puniihablc   with    fuch    for^ 
feiture. 

»iEd.4. 13,14.  5f«f/.  13.  It  hath  been  hold^n,  That  the  perfons  of  whom 
Ui^t.  ct  SK.  a  corporation  confiils,  being  guilty  of  a  riot,  are  punifhablc  ii^ 
c.  Car/iw.  ^^^"^  natural,  but  not  in  their  politic  capacity;  for  thq  cor- 
aH4iei55.  poration  itfclf  cannot  be  in  fault,  becaufe  it  is  invifible,  and 
y^  ,  T--  cxifts  only  in  fuppofition  of  law.  Yet  there  are  fome  prcc^r 
v^  Kenneth  Lord  dcnts  by  which  ic  appears,  that  corporations  have  been  amer-. 
Mayor  or  Lom-  ced,  (5)  and  their  liberties  feized  into  the  king's  hand?,  fur 
don,  durinj  t.»?  fufferlnc  a  dangerous  riot  to  happen  within  their  jurifdictiou 

ri>»s  in  tV:  yfar       .  .        **    r        ^?   •  1  r  ^ 

y^u.  Without  uung  their  endeavours  to  iuppr^is  it. 
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"  S^^?.  T4.  '  WoAficn  trt  punMhable  st  rioters^  but  infants 
•  whdef  tfce  igc  of  dircredon  are  hot.  • 

,      As  to  the  third  pointy  viz.  Hpw  far  of&nceSiPf  tbis'|)i- 
ture  mzjii.hc  (appttSed  and  pujii(hed  by  ftatute  -,  I  iball  conf^- 
dcr>  Ho\v  fiir  they  nuy  be  fupprefled  and  puoifbed  by  one 
JufticCiOfpea$:e,     And,  How  fair  by  two  or  ^nore* 

' ,  5^7.^  ij(.  As  to  the  firft  of  thefe  points,  it  Is  ena&^d'  by 
34.P.4vy.;.3..c.  1.  **  That  juftides  of  pczct  fliall  have  power 
^V^.^^Afain  ofTcnders,    rioters,  and   all  barrators;    and  to 

***.pwrfue,  arrcft,  take  and'  chaftife  them  according  to  their 
^^'trefpafs  and  offence  ;  and  to  caufe  them  to  be  imprifoned, 
♦*  and  duly  puniihed,  jifc." 

SgJf.  i6r     And  this  ftatute  has  been  liberally  conflTued  for  ^   ^ 
the  advaiicenrient  of  jufljce;  for  it  hath  been  rcfolved.  That  '*    ''*** 
if  a  juftice  of  peace  find  perfons  riotoufly  aflembled,  he  alone  Lamb.  i8j,<cc. 
without  (laying   for  his  companions  hath  not  only  power  to 
arreft  the  offenders,  and  bind  them  to  their  good  behaviour,  l5•»l^  c.  45. 

^  pr  imprifon  them  if  they  do  not  offer  good  bail,  but  that  he  ^'  *''**^*''  7* 
may  alfo  auchorifc  others  to  arreft  them  by  a  bare  parol  com- 
mand without  other  warrant,  and  that  by  force  thereof  the  Pulton  2^. 
perfons  fo  commanded,  may  purfue  and  arreft  the  offenders  in  ^"*"l'  ^*»  ^'» 
his  abfence  as  well  as  prefence.     It  is  ajfo  faid.  That  if  a  juf-  Kdiwiwd'4u 
tice  of  peace  be  fick,  and  hear  that  perfuns  arc  riotoufly  af- 

.  fcmblcd,  he  may  fend  his  fervants  to  arreft  them  and  bring 
them  before  hiin  ^  and  that  if  he  hear  that  perfbns  are  riot« 
oufly  together  in  a  certain  place,  and  go  thither ^nd  find  none 
there,  he  nii^y  leave  his  fi^rvants  behind  him  with  a  command 
to  arreft  th^m.  when  they  fhall  cotpe.  Alfo  it  is  faid.  That 
ufter  a  riot  is  over,  any  one  juftice  of  peac?  may  feniFhis  war. 
rant  to  arreft  any  pcrfon   who  was  concerned  in  it,  and  air# 

'  chat  he  may  fend  him  to  gaul,  till  he  iball  find  furetics  for  hi$ 
goocj  behaviour, 

Se^.  17.     But  it  feems  to  be  agreed,  that  no  one  (a)  juf-  ^#;B.^tee,f. 
tice  of  the  peace  hath  any  power  by  £orcc  of  this  ftacute,  ei-  Kcliw.  ^j. 
ther  to  record  a  ibt  upon  his  own  view,  or  totake  an  inqui-  }f?^^'  i^s&c. 
fition  thereof  after  it  is  oyer.    Alfo  if  or.c  juftice  of  peace  pro-  Summify  13^. 
ceeding  upon  this  ftatutc,  (hall  arreft  an  innocent  perfon  as  a  Crom.  6x»  63, 
rioter,  it  fcemcth  that  he  is  liable  to  an  action  of  irefpafs,  and  ^^^^'^  ^  ^ 
that  the  party  arrefted  may  juftify  the  rcfcuing  ofhimfelf,  be-  ConJ  B.  judgei 
caufc  no  iingle  juftice  of  peace  is  by  this  ffatute  made  a  judge  »o« 
of- the  faid  offence,     {b)  Byt  if  a  riot  ftiall  be  committed   by  ^Aj^gco.  m. 
perfons  armed  in  an  ijnufual  manner,  contrary  to  the  ftatutc  Oait.  c.  12,  4t)' 
of  Nbrthuf/tpton^  and  any  one  juftice  of  peace  adting  ex  officio^ 
in  pqrfuance  of  the  f-id  ftatute,  fcize  the  armour  and  imprifon 
the  offender,  and   make  a  record   of  the  whole  matter,  fu^h 
a  record  cannot  be  travcrfcd,  becaufc  it  is  made  by  one  adting 
in  a  judicial  capacity,  as  appears  more  at  large  iu  the  chapter 
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ef  affrays ;  and  for  the  firnicrrafony-if  a  juftxce  of  peace  pro« 
ceeding  oa  the  ftatute  of  15  Richr  Z*  ags^inft  forcible  entries 
and  detainers^  (ball  upon  his  own  view  record  a  riot,  which 
fball  be  committed  in  the  making  of  any  fucA  forcible  entry 
or  detainer,  a  riot  fo  recorded  cannot  be  traverfed^  as  hath 
been  (hewn  in  the  foregoing  chapter,  Alfo  if  a  ju(iice  of 
peace  a^ing  as  a  judge,  by  virtue  of  any  ftarute  .whatfoever 
Cromrton  65.  impowcring  him  (b  to  do,  make  a  record  upon  his  view  of  % 
Vidi^iQf;f7c.  ^'^^  committed  in  his  prefcnce,  fuch  record  (hall  n6t  be  tra- 
verfed  ^  for  the  l^w  gives  fuch  an  uncontroulable  credit  to  all 
matters  of  record,  made  by' any  j^dge  of  record  as  fucK,  tha| 
it  will  never  admit  of  an  averment'againft  the  truth  thereof. 

fu!t.  ic,  16,         ^^"^^  ^^*    '^  ^^^  ^^^^  qucftioned.  Whether  a  juftice  of 

Lambsrd  314.    peace  be  authorized  by  virtue  of  the  above-mentioned  (^atuto 

Cromrtbii  6i.    ^,f  2^  Edw.  3.  c.  i.  to  raife  the  power  of  the  county  to  fun- 

prcU  a  riot  ^  but  it  feemeth.  That  by  being  made  a  confer* 

vator  of  the  peace,  he  hath  by  an  implication  of  I9W,  all 

fuch  powers  in  relation  thereto,  as  are  incident  to  the  office 

of  aconfervator  of  the  peace  by  the  common  law;  and  con- 

lequently,  Hiat  he  hath  a  right  of  demanding  the  aJiftance  of 

others  to  enable  him  to  prcferve  the  peace  in  the  iamc  manner, 

as  every  (heriff  and  conilable  are  impowered  to  demand  fuch 

^  \l'\!\  'x.'        afliftancc  by  the  common  law ;  However  there  fcems  to  be 

vijc  i'uiIj!        no  rcafon  to  doubt,  but  that  every  juftice  of  peace  i^  av&tho- 

ria&^  hy  I'j  Rich.  2*  c.  8«  to  raife  the  power  of  the  county 

to  reprefs  a  riot  j  for  by  the  faid  ftatute  it  is  enjifted,  "  That 

«<  as  foon  as  the  iherifFs,  and  other  the  king's  minifters,*^ 

under  which  words  all Juftices  of  peace  feeiti  clearly  to  be  in* 

tluded,  ^  (hall  hear  of  a  riot,  rout,  or  other  aflTembty  againft 

•*  die  peace,  ihey  with  the    power  of  the  county  where  fuch 

*-*  cafe  fluH  happen,  (hall  difturb  fuch  malice  with  all  thei^ 

"  power,  and  (hall  apprehend  all  fuch  offenders,  and  put  them 

•*  in  prifon,  until  due  execution  of  the  law  be  made  of  them  ^ 

**  and  that  the  lords  and  other  liege  people  of  the  realm  (hall 

.     ,  •■  *'  attend,  with  their  whole  flrengih  and  power,  the  (herifts 

•'  and  miniflers  aforeiiiid." 

Si'JL  19.  As  to  the  fecond  point,  t/z.  How  far  ofFenccs 
of  this  nature  maybe  fupprefTcd  and  puniihedhy  two  or  more 
juftices  of  peace;  it  isenafted  by  13  Hen,  4.  c.  7.  "  That  if 
**  any  riot,  aflbmbly,  or  rout  of  people  againft  the  law,  be 
"  made  in  parties  of  the  realm*,  that  the  juftices  of  peace, 
"  thtee  or  two  of  them  at  the  leaft,  and  the  (hcriff*  or  under*. 
•*  (heriff  of  the  county  where  fuch  riot,  aflcmbly  or  rout^ 
**  (hall  be  made  hereafter,  (hall  come  with  the  power  of  tho 
"  county  (if  need  be)  to  arreft  them,  and  (hall  arrcft  them  4 
<^  and  the  fame  jufUces  and  (heriftVor  under- (hcrifF,  (hall  have 
"  power  to  record  that  which  they  (hall  find  fo  done  in  their 
*  prefcnce  againft  the  Uw.  Aiv4  xVi^iVi'^  t^^  record  of  thp 
««  /ame  iufliccs  and  Ihcr\ff>  01  uuAci-ftvmS^  ^\x^V  u^V^^^ 
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**  and  ofTenders  fhall  be  conviA  in  the  manner  and  form  as  is 
^  cootained  in  die  ftatute  of  forcible  cncriesk'* 

Se^y..  ^Q.     Iq  the  conftru(Sion  this  ftatute^  conTpared  with 
tbeiboye-mentiooed   ft'aiutc  of  17  Kich.  2.  c.  8.  and  alfo 
widi  ^ne  fiatutc  of  i  Hen.  5.  c.  8.  it  hath"been holden,  Thak 
all  pcrfons  whatfocver,  and  even  noblemen^  and  all  others  of 
what  condiiion  <>r  degree  foever  they  may  be,  except  womcri)  p^^^^  ^^^ 
ciergymeh,    perlbns  decrepit^  and  infants  under  the   age  of  D^iit.  c.  46. 
fiFteca  years,  arc  bound  linder  pain  of  fine   and  imprifon-  ^'''*'^-  ^3« 
mci}t^^p9nrcafonablc  warning  to  attend  thcjufticesandfljeriffs    *"  '"  *^'^* 
ij)  the  execution  of  the  faid  fiatutc,  and  not  only  to  arrcft  the 
tiotcrs,  bat  alTo  to  condud  them  to  prifon. 

Si^.  2t.     Alfo  it  hath  been  holden.  That  thofe  who  atten<!  Pop.  i2«>,  ttt» 
the  jufticcs  in  order  to  fupprefs  a  riot*  may  take  with  them  fuch  Q'oroptun  6i., 
weapons  as  Ihall  be  ncccflary  to  enable  them  cffefiuillv  to  do  it,  LiJjbLj'aifi* 
and  chat  they  may  julHfy  die  beating,  wounding,  anti  tvtti  the 
killing  of  fuch  rioters  as  fhall  refi((,  or  refufe  to  I'urrender  thetn-» 
fdvcs. 

Se£f.  2ft.     It  is  faid.  That  the  juftices  of  peace  are  not  only  La^b.  ^f<r, 
'  impowered  by  the  faid  ilatute,  to  raifctbe  powvr  of  the  county  ^16,  318,  319. 
to  affiit  them,  in  fuppreffing  a  riot  which  (hall  happen  within  p^jl'^^^n' !f ^' 
their  own  view  or  hearing,  but  alfo,  that  they  may  fafeiy  do  it  Civm.^64?* 
updn  a  credible  information  given  them  of  a  notorious  riot  hap- 
pening at  a   diftancc,  whether  there  were  any  fuch  riot  in 
truth  or  n6t  ;  for  it  may  be  dangerous  for  them  to  it  ay  till 
'  they  can  get  certain  information  of  the  fadt :  But  they  il'em  to 
be  punifhable  for  alarming  the  country  in  this  manner,  without 
fome'  fuch  probable  ground  of  their  proceeding,  as  would  in- 
duce a  reafonabie  man  to  think  it  necedary  and  convenient* 

Sech  23.  It  feems  clear  from  the  faid  ftatute.  That  if  the 
jufticeSjfeV.  in  going  towards  thepiace  where  they  have  heard  that 
there  is  a  riot,  (hall  meet  perfons  coming  from  thence  riotoufly 
arrayed,  they  may  arrcft  them  for  being  aflembled  together  in  ^aiJi,^'-*i5 
fuch  an  unlawful  manner,  and  alfo  make  a  record  thereof^  Ifc.  CroiB.63.  * 
for  the  liatute  extends  to  all  other  unlawful  allcmblies  whatfo* 
ever,  as  well  as  tb  riots. 

SeSI.  24-     Alfo  it  fccms  clear,  That  after  the  juftices  hive 
had  a  view  of  a  riot  they  may  make  a  record  thereof,  whether 
the  offenders  be  In  cuftody  at  the  fame  time,  or  have  efcaped  : 
And  it  is  faid  that  the  juftices  may  lawfully,  upon  a  frefti   pur- 
fuit,  arrcft  fuch  of  the  offenders  as  (hall  have  efcaped,  but  that  j,,^.,  ,j,^ 
they  cannot  at  another  time  award  any  proccfson  fuch  a  record,  v  at.  c. 46^ 
and  therefore  that  they  ought  to  fend  it  into  King's  Bench,  ifany  J*"!'®'*  ^^' 
of  the  offenders  cfcape  from  a  frelh  purfuit,  and  that  procefs  ^  '^^'  "** 
(hall  iffue  againft  them  from  thence :    However  there  feems  to 
benodoubt,  but  that  any  of  the  fame  jufticcs  who  have  recorded  ^-'*-^^'^- -  29* 
ft  iw,  or  asijr  other  juliice  of  peace,  may  at  any  un\c  V^  s\t\>4^.    .^^^-^a  .a-^v 
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of  tbe  aboycmentioned  fl;;^ture  of  34  Edw.  3*  c.  r^  arf-db  diofii 
who  have  bc.en  notorioufly  guilty  of  a  riot,  in  order  to  compel 
them  to  find  furetiesfor  their  good  behaviour. 

Si^,  2$.  It  (eemeth  to  be  certain.  That  the  record  of  a 
riot  exprcfly  itientioned  to  bave  happened  within  tfa6  view  ot 
the  juftices  by  whoni  it  is  recbrddd;  is  a  coiitidioit  of  £6  great 
authority,  tbftt  it  cail  rio  Wiy  hit  tt^'erftd^ however  Ittctc  gf otmd 
in  truth  there  ttiight  be  to  affirm  that  any  rioc  at  nil  wtfs  com^- 
mitted,  or  however  innocent  thcf  paaties  may  h^  of  the  faift  re-^- 
corded  agairift  thcrtl.  And  it  is  faid^  That  if  2iny  One  be  bouiid 
by  recognizance  to  keep  the  peace,  and  on  a  fcin  facias  there- 
on fuch  a  record  of  a  riot  be  produced  againft  him,  he  (hall  not 
only  be  concluded  thereby  from  pirtidihg  the  general  iflue,  buf 
alfofrom  pleading  any  matter  of  juftiAcacion  wfaatfoeven 

Sfff.  26.  However  it  (cemeth  clear.  That  if  in  fuch  a  re->^ 
cord  of  a  riot  it  be  contained,  that  the  party  was  guilty  there* 
in  of  a  felony,  or  maim,  or  refcous,  the  party  (hall  be  concluded 
thereby  as  to  the  riot  only,  and  not  as  to  any  of  the  other 
matters,  becaufe  the  jufiices  of  peace,  have  by  this  (tatute,  i 
judicial  authority  over  no  oiber  offences  except  riots,  routs, 
and  unlawful  ailembliesk 

&^*  17.  And  iilarmuch  as  (bch  a  fe^ord  is  a  final  con-* 
viAion  of  the  parties  as  to  all  fuch  matters  as  are  properly  con- 
tained in  it,  it  ought  to  be  ceruin  both  as  to  the  time  and  place 
of  the  oiTencc,  and  the  number  of  perfons  concerned  therein, 
and  the  fevcral  kinds  of  weapons  made  ufe  of  by  them,  and  all 
othercircumflancesof  the  fi&i  forfmcctbe  parties  arc  con- 
cluded from  denying  the  iruth  of  fuch  a  record,  and  have  no 
other  remedy  to  defend  themfclves  againft  ir,  but  only  by 
taking  advantage  of  the  infufficiency  of  whatis  contained  in  it, 
they  may  julily.demand  the  benefit  of  excepting  to  it,  if  it  do  not 
exprcfly  (hew,  both  that  they  arc  guilty  within  the  meaning 
of  the  ftatute)  and  alfo  how  far  they  are  guilty,  and  that  the 
jufiices  have  purfued  the  power  given  them  by  the  faid  ftatutc^ 
and  from  the  fame  ground  it  feems  alfo  to  followi  That  fuch  a 
record  may  be  excepted  againfl,  if  it  do  not  appear  to  have 
been  made  by  the  fhcrifi'or  under- (herifF  in  concurrence  with 
the  juiticcs. 

Sc^.  28.  It  Is  faid  that  the  ofTenders  being  under  the.ar^ 
refl  of  the  faid  juftices,  and  alfo  convicled  by  a  record  of' 
their  offence,  ought  immediately,  to  be  committed  to  gaol  by 
ihc  fame  ju(licv;s,  till  they  (hall  make  fine  and  ranfom  to  tbo 
king,  which  cati  be  aflcfl'ed  by  no  other  jui) ices  of  peace,  ex-* 
cept.  tbofe  by  whom  the  record  of  the  ofiencc  was  madei 
and.by  2  Men.  5.  c.  S.Vfuefa  fine  ought  to  be  larger  than  it 
WiiS.wont  to  be  before  that  flatute^  for  tbe  fupport  of  the 
charges^  of  the  faid  juilifes,  jic^  .whereof  payment  ought  !# 
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b«  flude.*h]c  the  flicfiffy  bj^'  iiyleiitiire  thereof  betmen  bim  and    . 
thopn^. 

5>/fZ.  29.  It  is  farther  criaaed  by  the  faid  ftatute  of  13 
Hch,  4;  -cr  7;  that  if  itikan  happen,  **  That  fuch  trcfpaflfefs 
*^  sNCd  oflMderi  be  departed  before  the  coming  of  the  faid  j\k(*^ 
tices-  and  (heriiF,  ahd  under^flierifF,  that  the  fame  juftices^^ 
^  thi'tfe/or  two  of  •  them  fliali  diligently  inquire  within  a 
*^  month  afier  ftftrh  riot,  aflfembly,  or  rottt  of  people  fo  ihade^ 
^'^fid  th««r«of  fliall  hear  and  determine  according  to  the  law 
♦^  5rf  tbrlawd/' 

.  Sen.  30.  Alfo  it  is  /arther  enaAed  by  19  Hen.  7.  c«  13, 
?  That. the  (heriff  having  a  precept  diredled  to  bim  to  return 
^*  a  ju^ry  iji  purfuance  of  13  Hen.  4,  c.  7.  (ball  return  twen- 
"'  ty-four  perfons  dwelling  within  the  wire  where  fuch  riot, 
'*'  rout,  or  unlawful  aflembly  (hall  be  fo  committed  and  done, 
*^  whereof  every  of  them  (hall  have  lands  and  tenements 
^  withip  the  fame  (hire,  to  the  yearly  value  of  twenty  (hil- 
*'  lings  of  charter-land  or  freehold,  or  twenty-fix  (hillings 
^  and  eight-pence  of  copyhold,  or  of  both,  over  and  abovo 
*'  all  charges,  for  to  enquire  of  the  faid  riot,  rout,  or  unlawp' 
*'  ful  aflembly.  And  that  be  (hall  return  upon  every  pcr^. 
*^  fo  by  bim  impanelled,  in  iiTues  at  the  (irft  day  twenty  (hiU 
**  lings,  and  at  the  fecond  day  forty  (hillings,  if  they  appear 
.**  not,  and  be  fworn  to  inquire  of  the  premifles  at  the  (irft 
k«  day.  And  that  the  (heriflF  for  every  default.  Sec.  (hall  for- 
«*  feic  twenty  pounds,  &c.** 

Scol.  31.  It  is  not  clearly  fettled,  whether  the  month,  ,  Sij.  )86. 
within  which  the  juftices  of  peace  are  confined  to  take  their  1  i^eb.  69*4;. 
Inquiry  by  force  of  thefe  ftatutes^  muft  be  reckoned  accord-  ^^^«  ^"P>^*; 
ing  to  the  computation  of  a  lunar,  or  folar  month  {  however^  i^^J^,  c.^Ib! 
it  Teems  to  be  agreed.  That  if  the  juftices  give  their  charge  Pulton  29/ 
to  the  jurv)  and  it  is  (aid,  that  if  they  do  but  award  a  pre*  f  ^}^'^-  '^'* 
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cept  tor  the  returnmg  of  the  jury,  within  a  lunar  months  ^^^ 

they  may  take  the  verdi<3:  afterwards,  for  the  caufe  being 
regularly  attached  in  them  within  the  time  prefcribed  by  the 
llacate,  (hall  be  profecuted  as  all  other  cafes  oughts  with 
fuch  convenient  difpatch  as  to  the  judges  thereof  fliall  fcem 
proper  ;  and  the  ftatute,  by  obliging  the  juftices  to  make  fo 
fpccdy  an  enquiry^  meant  not  to  hurry  them  in  the  execu- 
tion of  it. 

•    S^Sf^  yi.     It  is  generally  faid,  That  any  juftice  of  ,the  L-mb.  ^ji.-^tj. 
county  may  take  fuch  an  enquiry,  whether  they  dwell  near  ^^'^"^  ^*  46. 
the  pjjce  where  the  riot  happened,  or  at  a  diftance,  or  whe-  Cromp* 62,  63, 
aher  they  went  to  view  the  liot  or  notj  for  the  ftdtute  oaghr  fccaii  c;.auary. 
to  be  conftrued  as  largely  as  the  words  ^ill  bear,  in  fiavour  of 
the  juftices  power  in  the  fuppreiltng  of  fuch  riots  ;  and  there^- 
iorc  thjie  w<;nis  in  the  ftatute,  that  the  fame  juftices^  &c. 
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ftall  cnqilirc,  ought  to  be  thos  dtpounded,  That  the  fame 
jufticcs  who  were  before  impowcr^d  to  raifc  the  pojfe^  &c.  ibali- 
inquire  ^  aitd  it  is  clear,  That  any  juftices  in  the  coonty  2x4 
Within  that  part  of  the  ftatute  which  gives  that  power  i  nei- 
ther is  it  any  way  reafooable  to  cooftrue  the  laft  claufe  of  the 
faid  ftatute,  whereby  the  jufiices  who  who  dwell  nigheft,  ar« 
bound  to  execute  the  ftatiite  under  pain  of  one  hundred  poundsy 
in  fach  a  manner  as  to  reftrain  the  jurifdi^on  of  thofe  wha 
t^y  the  foregoing  part  of  the  faid  ftatute  are  author ifed  to  ex^ 
ecute  it ;  for  if  fuch  an  expofition  ft)ouId  prevail,  the  negli«^ 
gence  of  the  juftices  who  happen  to  dwell  nigheft  would 
make  the  ftatute  wholly  tnefl^ual« 

&?.  33*  It  Teems  clear  from  the  wording  of  the  above- 
meationed  claufe,  that  the  flieriff'  ought  not  to  join  with 
the  juftices  in  taking  of  fuch  an  inquiry,  as  be  ought  to  d« 
in  making  a  record  of  a  rjot  upon  view* 

SiSf.  34.  Alfo  it  feems  clear  from  thefe  words  in  t^e  fta- 
tute of  13  Hen.  4.  c.  7.  ^  That  the  fame  juftices  (hall  hear 
•*  and  determine,  &c.**  that  they  inav  award  procefs  under 
their  own  ufi$^  againft  thofe  who  iball  be  indidtcd  before 
them  of  any  of  the  offences  above-mentioned,  according  to 
the  form  of  the  faid  ftatute  ;  and  alfo  that  they  may  award 
the  like  procefs  for  the  trial  of  a  traverfe  of  fuch  an  inquifi- 
tion,'  and  do  all  other  things  in  relation  thereunto,  which  are 
of  courfe  incident  to  all  courts  of  record. 

SeSi,  35.  But  it  hath  been  qucftioncd,  whether  the  juf- 
tices can  fafely  difmifs  the  offenders  upon  their  paying  fuch  a 
fine  as  ftiall  be  impofed  upon  tbem,  without  fomc  judgment 
for  their  imprifonment  as  well  as  fine,  inafmuch  as  the  fta- 
tute of  2  Hen.  5.  c.  &.  is  ^prefs.  That  all  rioters  attainted 
of  great  and  heinous  riots  (hall  have  one  whole  year's  impri- 
fonment at  the  leaft,  without  bail,  &c.  and  that  rioters  at- 
tainted of  petit  riots,  fliatl  have  imprifonment,  as  beft  fliall 
ieem  to  the  king  or  to  his  council. 

SeSf.  36.  Formerly,  if  the  fine  impofed  upon  rioters  by 
juftices  of  peace  had  been  too  favourable,  it  was  a  common 
pradice  for  the  court  of  Star-chamber  afterwards  to  impof« 
fuch  other  fine  as  might,  together  with  that  which  was  aftcf* 
fed  by  the  juftices  of  peace,  be  proportionable  to  the  hcinouC* 
nefs  of  the  offence ;  and  this  was  faid  not  to  be  a  double  pu-« 
nilhment  for  the  fame  oftence,  but  only  on  award  of  due  pe- 
nalty at  fcveral  times, 

Sc^.  37-  I^  '^  farther  enabled  by  the  faid  flatute  of  ij 
Hen.  4.  c.  7.  **  That  if  the  truth  cannot  be  found  in  tb€ 
^  manner  as  is  aforefaid,  then  within  a  month  then  next  fol*" 
**  lowing,  the  juftices,  •  three,  or  two  of  them,  and  the  H^kOt^ 
••  riff,  or   under-flierifF,"  fliall  certify  before  the  king"  and 
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<<  his  council  all  the  deed  and  the  cfrcumftances  thereof: 
^*  which  certificate  (hail  be  of  Kke  force  as  the  prefentment 
^^  of  twelve  men;  upon  which  certificate  he  faid  trefpafiers 
'^'^  and  offenders  (hall  be  put  to  anfwer,  and  they  which  fbail 
^*  be  faund  guilty,  (hall  be  punifhed  according  10  the  difcre- 
*'  tion  of  the  king  and  his  council.  And  if  fuch  trefpafTers 
<^'  and  offenders  do  traVerfe  the  matter  fo  ceriificd,  the  fame 
^^  ceniiicate  and  traverfe  (hall  be  fent  into  the  King's  Bcnch^ 
^'  there  to  be  tried  and  determined,  as  the  law  require  h ;  and 
*^  if  they  appear  not  before  the  king  and  his  council,  or  in 
<<  the  King's  Bench,  upon  fuch  procefs  and  proclamation  for 
«<  their  appearance  as  are  required  by  the  faid  ftatuie,  ibey 
««  fhall  be  attainted  of  the  riot,  i^c.** 

SfSf.  38.  And  it  is  farther  enaAed  by  19  Hen,  7.  c.  13. 
**  That  if  a  riot,  ^c,  be  not  found  by  the  jury  by  feafon  of 
«*  any  maintenance  or  embracery  of  the  jurors,  then  the  fame 
•*  juftices,  ^c,  over  and  above  fuch  certificate  which  they  muft 
^  and  are  bound  to  make  by  the  faid  ftatute  of  13  lien,  4.  * 
^  c.  7.  ihall  in  the  fame  certificate  certify  the  names  and 
^'  mifdemeanors  of  fuch  maintainers,  &c.  on  pain  thar  every 
<^  of  the  faid  juftices,  i^c.  fhall  forfeit  twenty  pounds,  if  they 
**  have  no  reafonabic  excufe  for  not  certifying  ;he  fame  i  which 
^*  certificate  fo  made  fhall  be  of  like  force  as  if  ihe  ma  ter 
**  were  found  by  verdift  of  twelve  men ;  and  every  perfon 
«  duly  proved  tp  be  fuch  a  maintainer,  ^c.  (hall  foifeit 
•*  twenty  pounds,  ^c." 

SeSl.  39.     In  the  conflruilion  of  thefe  ftatutcs  it  hath  been  Lamb.3t3,sa6. 
holden.  That  the  certificate  required  by  the  above  «Dcntioned  Pulton 29/ 
ftatutcs  may  be  made,  either  by  the  juftices,  l^c.  who  went  to  J^"*^^®»  ^  ^ 
fee  the  not,  or  by  thofe  who  took  the  inquiry ;  but  it  feenis  to 
be  moft  proper.  That  wherever  fuch  an  inquifition  is  taken, 
fuch  certificate  ftiould  be  made  by  fuch  juftices  who  made  the. 
inquiry,  becaufe  they  having  had  the  examination  ofthefad^, 
muft  needs  be  beft  able  to  judge  of  the  ciicumftanccs  thereof, 
and  in  that  refped  are  the  moft  proper  perfons  to  fupply  the 
defers  of  the  inquiry:  However,  the  laid  ftatute  of  iq  Hen.  f, 
c.  13.  which  is  grafted  on  13  Hen.  4.  c.  7    fcems  clearly  to 
imply.  That  fome  juftices  arc  bound  in  a  more  efpecial  man-  ^ 

ncr  to  make  fuch  certificate  than  any  others,  by  impoiing  ihe 
penalty  of  twenty  pounds  on  tnofe  who  neglect  to  make  it  as 
they  are  bound  by  13  Hen.  4.  c.  7.  which  part  of  ihc  ftatute 
feems  to  be  moft  r eaionably  applied  to  thofe  juftices  who  took 
the  inquiry,  or  in  cafe  that  no  inquiry  was  taicen,  to  tliofe 
juftices  who  endeavoured  to  take  one,  but  by  the  fault  of 
Others  were  hindred  from  taking  it;  fo.  there  was  no  need  of 
fuch  an  additional  penalty  on  :he  neighbouring  juftices  who 
were  bound  before  to  do  their  duty  in  executing  1 3  Hen.  4.  c.  7. 

Vol.  J.  X  >j,xviti 
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tioder.  pain^  of  forfeiting  one  hundred  pounds^   as  will   be 
(hewn,  fedion  forty  four,  Cffr. 

Se^.  40.  Alfo  it  is  generally  faid.  That  fuch  a  certificate 
muft  be  made  within  a  month  after  the  inquiry  j  and  this  feems 
to  be  a  very  reafonable  conftruftion  where  an  inquiry  has  ac- 
tually been  made ;  but  it  may  happen  that  no  inquiry  at  all 
may  be  taken,  either  through  the  default  of  the  (herifF  in  not 
returning  a  jury,  or  the  obftinacy  of  the  jurors  in  refufing  to 
appear,  or  the  rebellious  humour  of  the  people  in  not  fuiFering 
the  juftices  to  do  their  duty;  In  a)l  which  cafes  a  certificate 
fcems  to  be  required,  both  by  the  intent  and  letter  of  the 
ftaiute,  the  words  whereof  as  to  this  purpofe  are,  "  If  the 
'^  truth  cannot  be  found  in  the  manner  as  is  aforefaid,  then 
*^  within  a  month  then- next  following,  the  juftices,  (s'r.  (hall 
"  certify,  &c.".  And  therefore  in  thefe  cafes  it  feems  proper 
to  make  a"  certificate  of  the  obftrudions,  which  prevented 
the  taking  of  fuch  an  inquiry,  within  a  month  after  they 
happen. 

Se^.  41.  It  fcemcth  dear  from  the  plain  words  of  the 
l.amBard  324.  ftatuie.  That  the  certificate  ought  to  be  made  to  the  privy 
Dj"t.^c?46!'l^*  council  board,  which  is  clearly  diftinguifhed,  both  from  the 
'  1.^3.'  Chancery,  and  alfo  from  the  King's  Bench,  which  in  fomc 

ftatutcs  relating  to  judicial  proceedings,    are  taken  for  the 
king's  council. 

Seel.  42.  It  is  faid.  That  if  there  be  variance  between  the 
inquifition  and  certificate,  that  Ihall  be  taken  which  is  moft 
for  the  kihg^s  advantage  ;  and  therefore  if  the  inquifition  be  of 
•  a  riot  by  ten  perfons,  and  the  certificate  of  a  riot  by  twenty, 
or  by  ten  in  harnefs ;  or  of  a  battery  joined  with  a  riot ;  that 
the  certificate  (hall  be  preferred,  becaufe  the  fine  to  the  king 
(hall  be  the  greater ;  but  if  they  differ  only  as  to  the  time,  it  is 
laid  that  the  inquifition  (hall  be  preferred. 

Se^>  43.     Alfo  it  feemeth  certain.  That  fuch  a  certificate, 
Dalton  c.  46.      being  in  nature  of  an   indiftment  at  common  law,  ought  to 
l!a%'\»*i  wi.  comprehend  the  certainty  of  lime,    place,  and  perfons,  and 
other  material  circumftances,  both   of  the   riots  and  main- 
tenance, vffc.  but  perhaps  it  need  not  exprefs  the  additions  of 
the  offenders. 

Sc^,  44  It  is  farther  enaded  by  the  faid  ftatutc  of  13  Hen. 
4.  c.  7.  *'  That  the  juftices  of  peace  dwelling  nigheft  in  every 
county  where  fuch  rio:,  afTcmbly,  or  rout  of  people  (hall  be 
made  hereafter,  together  with  the  flierift*  or  under-flicrifF  of 
the  fame  county,  and  alfo  the  juftices  of  afTifes,  for  the  time 
that  they  (hall  be  there  in  their  IcfTion,  in  cafe  that  any  fuch 
riot,  alTembly,  or  rout  be  made  in  their  prefence,  (hall  do 

execution 
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execution  of  this  ilatute,  every  one  upon  pain  6f  one  hundred 
pounds,  to  be  paid  to  the  king  as  often  as  they  (hall  be  found 
in  default  "of  the  execution  of  the  fame  ftatute.*' 

Se^.  45.     In  the  conftrudion  of  this  claufe  the  following  ' 
opinions  have  been  holden:  Firft,  That  no  juftice  of  peace  is  l^j^i^^^j  ^^^ 
in  danger  of  incurring  the  penalty  thereof,  unlefs  he  dwell  in  Crompton  63.' 
the  coHnty  wherein  a  riot  happens*  PiUn  c.  46. 

SiS.  46.  Secondly,  That  if  any  ju&ices  of  peace,  who  Daiton  c.  46. 
do  not  dwell  neareft  to  the  place,  do  actually  execute  the-Lanib^rd  326* 
ftatute,  they  cxcufe  all  the  reft.  Crompion  63, 

Seff.  47.      Thirdly,  That  if  the  juftices  whofe  dwelling  p 
was  neareft  at  the  time  of  the  riot,  or  one  of  them,  happen  .  "  °"  ^°* 
to  die  within  the  month,  thofe  whofe  dwelling  is   thereby  ^ 
become  the  neareft  are  bound  to  execute  the  ftaiute  in  the    "*""P'^"  *• 
fame  manner  as  the  others  were. 

SeS!.  48.     Fourthly,    That  notwithftanding  ihofe  juftices  Lambard  317. 
only,  who  dwell  neareft,  are   liable   to   the  penalty   of  the  DaitoQc.  46.* 
ftatute,  yet  if  any  others  on  notice   neglcft  to  fupply  their  ^"^^"  3o- 
default,  they  are  finable  at  difcretion. 

SeSI,  49.     Fifthly,  That  if  the  two  juftices,  or  one  of  them, 
do  their  duty  in  executing,  or   endeavouring  to  execute    the  u^Jrrtiy! 
(tatute,    they  ftiall   not   incur    any    penalty    through  a   dc-  Daiton  c.  46.' 
fault  of  the  fheriff,  isfc,  either  in  refufing  to  appear,   or  to  ^^^^^^  30. 
return  a  jury,  ^c» 

SeSf.  50,     Sixthly,  That  the  faid  juftices,  Vc  ihall  not  ^ 
avoid  the  penalty  by  executing  the  ftatute   in  part   only,  as     '^"^  **" 
by  recording  a  riot  without  committing  the  parties. 

Sen*  51.     Seventhly,   That  no  juftice,  t^c,  is  fubjefl  to 
the  penalty  of  the   faid  ftatute    on  account   of  a  petit  riot,  Dalton.  c.  46. 
but  only  of  fuch  as  are  notorious,  and  in  nature  of  infurre<3ions 
and  rebellions* 

Se£f.  52.     Eighthly,  That  if  a  juftice  of  peace,  &c.  had  no 
cxprefs  notice  given  him  of  the  riot,   he  fliall  be  excufed,  un-  P^"^*'?^  9 
lefs  it  were  fo  very  flagrant,  that  by  common  intendment,  Puiton'2^.*  ' 
every   one    dwelling    near    it    Could    not    but  have   notice  Crompion  6a.. 
thereof.  Paiionc.46. 

Se£l.  53.     Ninthly,  That  the  acquicfcence  or  agreement  croinpton6a. 
of  the   parties  aggritved  is  no  cxcufe    to   the  juftices,   be-  Lambard  3aar 
caufe  they  ought,  ex  officio j  to  make  the  inquiry,  and  make  P«*ton  28- 
proclamation  whether  any  will  give  evidence  for  the  king,  &c.  Cromuton  eL     ' 
and  may   bind  fuch   of  the    parties   grieved,   as  (hall   refufc 
t9  profecute  their  complaint,  to  their  good  behaviour. 
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Sen.  54.  Alfo  it  is  farther  cnafted  by  1  Hen.  5.  c.  8, 
*'  That  upon  any  default  of  the  faid  juftices,  &c.  touch- 
^^  ing  the  execution  of  13  Hen.  4.  a  commiffion  (hall  be 
*5  awarded  at  the  inftancc  of  the  party  grieved,  to  enquire  as 
"  well  of  the  truth  of  the  cafe,  as  of  the  default  of  the 
<<  faid  juftices,  &c.  and  that  the  faid  commiilioners  (hall 
<*  prefently  return  into  Chancery  the  inqucfts  before  them 
<<  taken;  and  that  the  jurors,  who  (hall  make  inquiry,  fhall 
«'  be  worth  lol.  per  annumj  and  (hall  be  returned  by  the 
"  coroners,  if  the  (herifF,  fuppofed  to  be  in  default,  con- 
<^  tinuc  in  his  office,  &c."  See  the  ftatute. 
I 

S/£I.  55.  And  it  is. farther  enafted  by  2  Hen.  5.  c.  9. 
and  8  Hen.  6.  c.  14.  •*  That  the  lord  chancellor,  upon  com- 
*^  plaint  made  to  him,  that  a  dangerous  rioter  is  fled  into 
"  places  unknown,  and  alfo  upon  a  fuggeftion  under  the 
"  feals  of  two  juftices  of  peace  and  the  fherifF,  that  the 
*'  common  fame  and  voice  runneth  in  the  county  of  the 
**  riot,  may  award  a  capias  againft  the  party,  returnable 
"  in  Chancery,  upon  a  certain  day,  &c.  and  afterwards  a 
"  writ  of  proclamation  returnable  in  the  King's  Bench,  &c.*' 

&e£l^  56.     But  all  the  penalties  of  the  above-mentioned  fta- 

tutes  having  been    found  by  experience  not  to  be  fufficient 

to  reftrain  the  rage   of  the  populace  from  breaking  out  into 

dangerous  tumults,   whenever  they  happen   to  be  perfuaded 

that   they  lie   under  any  real  or  pretended  grievance,  it  was 

thought  neceflary  to  make    a  farther    provifion   againft  fuch 

infolent   difturbances   of  the  peace,    by  more    fevere   laws ; 

and  to   this  end  it  was  enaiSled   by  1  Geo.    i.    c.    5.---  — 

"  That  if  any  perfons  to  the  number  of  twelve,  ("5)  or  more, 

^^  being   unlawfully,    riotoufly,   and    tumultuoufly  aflembled 

"  together,  to  the  difturbance  of  the  public  peace,  and  being 

"  required  or  commanded  by  any  juftice    of  peace,  fhcriff 

"  of  the  county,  or  under-flieriff,   or  by  the  mayor,  bailifF 

"  or  bailiffs,   or  other  head-officer  or  juftice  of  the  peace  of 

bwn  twe/ve*'or  "  ^^1  ^^'^  ^''  ^°^"  Corporate,  where  fuch  afl'cmbly  fhall   be, 

moreriotertin     *^  by  proclamation   to  be  made  in  the  king's  na.me,  immedi-. 

order  to  entitle  t<  aiely  to  difperfc  themfelve^,  and  peaceably  to  depart  to  their 

to*hu7ttion'I?  *<  habitations,   or  to   their   lawful  bufinefs,  under  the  pains 

^aioft  the  hun.  *<  of  the  faid  ftatute,    fhall   afterwards  unlawfully,  riotouily, 

dred*(Videfca«  cc  ^nd    tumultuoufly   continue   together  by   the  fpace  of  one 

coding  Vo  the    "  ^our  after  fuch  proclamation  made,   or  after  a  wilful  let 

11104  obvious     «<  or  hindrance  of  a  juftice  of  peace,  &c.  from  making  the 

tSf^t^b^J-     **  f'*^®  proclamation,  (hall  be  adjudged  felons  without  benefit 

Jio?  jJ^JSrary  w  "   Of  clcfgy,  &C." 

con^tlrtc  the      .    ' 

felony  created  by  fe^oa  4.    Do«slu  709. 

rj^ff.  57.      And  it  is  farther  cnafted  by  the  faid  ftatute, 
***  That  if  any  pcrfoa  w  if^xfeu?i>  ftuU  with  force  and  arms 
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^«  wilfully  ^ifd  knowingly  oppore,  obftniA,  or  in  any  manner 
-€€  wilfally  and  knowingly  let,  hinder,  or  hurt  any  perfon,  &c. 
cc  who  (hall  begin  to  proclaim,  or  go  to  proclaim,  according 
cc  to  the  proclamation  appointed  by  the  faid  ftatute,  whereby 
cc  fuch  proclamation  ihall  not  be  made,  they  (ball  be  adjudged 
cc  felons  without  Seneht  of  clergy." 

Si^.  58.     And  it  is  farther  ena^d  by  the  faid   ftatute*  ^^  g   videth 
**  That  if  any  perfons  unlawfully,  riotoufly  and  tumultuoufly  trfaUof  the  riot 
**  aflembled  together,  to  the  difturbance  of  the  public  peace,  ^^  in  the  )cajr 
**  (hall   unlaw&ly  and  with  force  demoli(h  or  pull  down,  or  '^^* 
^^  begin  to  demoli(h   or  pull  down  any  church  or  chapel,  or 
^^  any  building  for  religious  wor(hip,  certified  and  regiftered 
•*  according  to   i   Will.  &  Mar.  c.  i8."  which  is  commonly 
called  The  Toleration  A£t,  ^^  or  any  dwelling-houfe,  barn, 
*^  ftable,  or  other  out-houfe,  they  (ball  be  adjudged  felons  with- 
er out  benefit  of  clergy." 

Sea.  59.     And  it  is  forther  enaifbd  by  the  faid  ftatute,  vide  Cowpet 
*•  That  whenever  any  fuch  church,  &c.   fliall  be  demoliflied,  **5» 
^*  &c.    by   any    fuch   rioters,  ice.    the    inhabitants   of    the 
<*  town   or    hundred    wherein  the  riot '  happened,    (hall   be 
^^  bound  to  make  good  the  damage,  &c«" 

t  Seei.  60.     And  It  is  recited  bvg  Geo.  3.  c.  29.  "  That  p^^  ^,^^  ^.^^^^ 
*•  whereas  fomc  doubts  have  arifen  whether  the  faid  adt  of  i .  Geo.  dcftrudion  of 
"  I.  f.  2.  c.  5.  extends  to  the  pulling  down  and  demoli(hing  ^«ncei,  treei, 
"  of  mills,"  thereupon  it  isenaded,  «  That  if  any  perfon  or  f^^^'.^^e  Ant^^^ 
•*  perfons,  unlawfully,  riotoufly,   and  tumultuoufly  afTembled  p.215. 
**  together,  to  the  difturbance  of  the  ptiblic  peace,  (hall  un- 
*'  lawfully,  and  with  force  demoli(h,  or  pull  down,  or  begin 
<<  to  demoIi(h  or  pull  down  any  wind  faw-mill,  or  other  wind- 
*<  mill,  or  any  water-mill,  or  other  mill,  which  (hall  have  been 
<<  or  (hall  be  ereded,  or  any  of  the  works  thereto  refpedlively 
^  belonging ;  fuch  offender  (hall  fufFer  death  without  clergy;" 
provided     the   profecution    be  commenced    within  eighteen 
months  after  the  offence  committed. 

t  5/<7.  61.     It  Is  enaftedby  13  Car.  2.  c.  5.  <«  That  no 
"  perfon  or  perfons  whatfocver,  Uiall  folicit,  labour,  or  pro-  ^JJ  ^,°" 
**  cure,  the  gettmg  of  hands,  or  other  confent  of  any  per-  Moor  755. 
<*  fons  above  the  number  of  twenty,  to  any  petition,  com-  4C:o°^*  H7i 
*^  plaint,  remonftrance,  declaration,  or  other  addrefs  to  the 
<<  king,  or  both,  or  either  houfes   of  parliament,  for  altera* 
<<  tion   of  matters   eftabli(hed  by  law   in    church  or  flate^ 
^  unlefs  the  matter  thereof  have  been  firft  confented  unto,  and 
«<  ordered  by  three  or  more  juft ices  of  that  county,  or  by  the 
<«  major  part  of  the  grand  jury  of  the  county,  or  divifion 

^3  ''^^^ 
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<<  ofthe  county^  where  the  fame  matter  (hall  arife  at  their  pub- 
.<<  lie  aflizes,  or  general  quarter  fefllons,  or  if  arifing  in  Lon- 
^^  don,  by  the  lord  mayor,  aldermen,  and  common  council 
^<  aflembled  i  and  that  no  perfon  or  perfons  whatfoever,  (hall  re- 
1^  pair  to  his  majcfty,  or  both,  or  either  the  houfes  of  parliament 
**"upon  pretence  of  delivering  any  petition,  complaint,  remon- 
*'  ftrance,  or  declaration,  or  other  addrefles  accompanied  with 
*'  excefllve  number  of  people,  nor  at  any  one  time  with  above 
*^  the  number  of  ten  people  upon  pain  of  incurring  a  penalty 
.^^  not  exceeding  one  hundred  pounds  and  three  nion.hs  im- 
^'  prifonment,  on  conviAion,  by  two  witnefles,  within  fix 
^'  months,  at  the  King's  Bench  affi^s,  or  quarter  feilions. 
^^  But  this  z&  (hall  not  prevent  the  prefenration  of  any  pub- 
**  lie  or  private  grievance,  to  any  member  of  parliament, 
<<  by  any  number  not  exceeding  twenty,  or  to  the  king, 
*'  for  any  remedy  to  be  bad  thereupon."   (6) 

(6)  N.  B  By  I  Will,  and  Mary,  fcff.  l,  c.  2.  f.  I.  article  5,  ufually  ftyled  the  Bill  of  Rights,  it 
is  eflaftcd,  »*  That  it  is  the  right  of  the  fubjeds  to  petition  the  king,  and  that  4)!  commitmonti  and 
*'  profecutJcns  for  fuch  petitioning  are  illegal.**  On  the  trial  of  Lord  George  Gordon,  it  was  con- 
tended that  this  article  had  virtually  repealed  the  above  ftatute  of  Charles  ;  but  Lord  Man»lleld  do- 
clarrd  it  was  the  unanimous  opinio^  of  the  court,  that  neither  chat,  nor  any  other  ad  of  parliameot 
h4d  repealed  it}  "and  that  it  was  in  full  force.     Douglas  591,  593. 


CHAPTER   THE   SIXTY-SIXTH, 

Or    OFFENCES     by    OFFICERSm 
GENERAL, 

OFFENCES  under  the  degree  of  capital,  more  im^ 
mediately  againft  the  fubje£);,  not  amounting  to  an  a<5tual 
difturbancc  of  the  peace,  are  either ;  Such  as  arc  committed 
by  officers  |  Or,  Such  as  are  committed  by  common  perfons 
without  any  relation  to  an  office. 

Offences  by  officers  feems  reducible  to  the  following  heads  ; 
Firft,  NeglcS,  or  breach  of  duty.  Secondly,  Bribery, 
Thirdly,  Extortion. 

Co.  Lit.  133,  SiSI,  I.  As  to  the  firft  of  thefe  offences,  I  take  it  to 
t34-  be  agreed.    That  in  the  grant   of  every   office  whatfoever. 

Vide  the  cafe  of  ^'^^'^  *^  '^**  Condition  implied  by  common  reafon,  that  the 
theKingv.Bam-  grantec  ought  to  execute  it  diligently  and  faithfully:  For 
bridge,  Mich,  {mce  every  office  is  inftituted,  not  for  the  fake  of  the  offi- 
ir  "^n*inK>rml^  ccr>   but  for  the  good  of  fome   other,  nothing  can  be  more 


tion  :or  misfai-  juit,  than  that  he,  who  either  negleds  or  refufes  to  anfwer 

fit. 


fjnce,^s account-  p^^  ^j^j  f^  which  his  officc  was  ordaincd,  fhould  give  way  to 
^nlc^w^iuZn  oihcrs  who  arc  both  able  and  willing  to   take  care  of  it 
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And   therefore  it  is  certain,  Thiit  an  b&icer  is  liable  to  a' 
forfeiture  of  his  office,  not  only  for  doing  a  thing  dl'fe^ly  Con- 
trary to  the  defign  of  it,  but  alfo  for  negle^^ing  to  |»tt^n4  his 
duty  at   all  ufuar,  proper,  and  coiiveniehc  times  and  placp^,     j;^^ 
whereby  any   damage  Ihall  accrue  to  thofe,  by  or  for  whom  co.  Lit.'sss;^ 
he  w;as  made  an  officW.     And  fbme  Have  gone   (q   hr  as  ^I^oii.ici^a-io. 
to  hold.  That  an  office  conceriSng  the  admihiftration  of  juf-  ^^"f'  "^[ 
'tice,    or    the  codim%it- wealth,  ftiall  be  forfeited  fpr  a  bare  Mo4eip  i^^i 
non-ufer,  whether  any  fpecial  damage  be  occafioned  thcfeKy  '  ^w.  8t. 
or  not:    But  this  opinion  doth  not,  appear  to  be  warrant^  ^'    Ar.491.. 
by  any  refolution  in  point,  and  the  (a)  authorities  which  are  (aJ^^H.  6.32. 
cited  to  maintairi'it,  do  not  fecm  td'cbmt  up  to  it.      Howcvi^r  *o  ^^'  4-  s- 
it  cannot  but  be  very  reafonable,  That  he  who  fo  far  he-  "«%*.  m! 
glc^s  a  publick  office,  as  plainly  to  appear  to  take  no  man-  Piowden  379. 
ner  of  care  of  ir,  ftiould  rather  be  immediately  difplaced,  than  t\^"** 
the  publick  be  in  danger  of  fuiFering  that  damage,'  which  can-  u'^i.^^^'u 
not  but  be   expedbd  fome  time    or   other  from  his  negii* 
gence. 

' ..   .      ■■■  •    *.    .;•  V  r. 

SfJI.  2.     But  It  would  be  endlefs  to  enumerate  aQ. the 
particular  inftances,  wherein  an  officer  m.ay  be  dif€harge4 .  ^r      ' 
fined}    and  it   alfo  feems  needleft  to  jsndeavour  -^,  ^caufe 
they  are  generally  fo  obvious,  tot. /;oaia>oQ  fenfe,  .as.  to  need 
no  explication }  for  what  qan  t>e  fliorci^ainy  than  that. a^g^pl^r 
deferves  to  be  difcharged  and  fined, .  for- f;^)  volantar[)y  ft|f-  (h)^  Co.  1^0. 
fering  his  prifoners  to  efcape,  or  for  (rj  barbarously  miAffiog  (^cjRaytn.aiS. 
them?     What  can  be  more  evident,   than  that   z  (d)  fheriff  f </; C. Jac^i6. 
is  juftly  punifhable  for  perfuading  a  jury  to  underprize  goods 
in    the  execution    of  z  fieri  facias^   ^e.      And   therefore*! 
ihali  leave  the  particular  cafes  of  this  nature  to  every  .sn^no^ 
own  judgment,  which  from   the   conGderation  of  the  gene-  Sec  4  Comyxu 
ral  rules  above-mentioned,    and   the   various  circumftance^  ^J.***^  ^'  ^' 
of  every  cafe,  will  eafily  difcern  how  far  each  offence  of  this 
kind  deferves  to  be  puniihed. 


CHAPTER    THE   SIXTY- SE  VENTB. 
Of    bribery. 


I 


N  treating  of  bribery,  1  (hall  confider.  What  it  is.      And 
How  it  is  punifhable. 


Sen.    I.      And    firft.  Bribery   in  a    ftrifl   fenfe    is  taken 
for  a  great  mifprifion  of  one  in  a  judicial  place,  taking  anv  3111(1.145. 
valuable  thing  whaifpever,  except   meat   and  drink  of  frfiJl 
value,  of  any  one  who  has  tp  do  before  h\cn  atv^  ^^"J^  ^ox 

X  4  ^ovt\^ 
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1-.  jdoi;ig  ^18  qffice,    or  hy  cchur  of  his   oAce,    but  of  lt» 

'  king  brilyl 

3  inft.  140.  ^*^-  ?•     ^"'  bribery  in  a  large  fenfc  is  fometimes  tajccn 

Hob»rt9.  -       for  the  receiving  or  offering  qf  any  nndue  reward,  by  or  to 

CJac.  65.        any  perfon  whatfoever,  wboifc  ordinary  profelJion 'pr  bufmcfs 

3  Nltldrrn^jif .     Tchxcs  to  the  admin jftrauon   of  p'ublick  juftice  in  order  to 

z  Sjiiicrid  605.    incline  him   to  do   a  thing   againft  the  known  rul^s  of  hq» 

jrModerii  193.  ncfty  and  integrity  j  for  the  law  abhors  any  the  Icaft  tendency 

to  corruption   in  ihofe  who  are  any  way  concierned   in  its 

admiKiitration,  and.  iyi)l  riot   endure  their  taking  a  rewaijii 

for  the  doing  a  thin^;  iiiHhich  deferves  the  fevcreft  of  punilh- 

'tiients.  (i) 

.  (1)  Therefore,  :to  bribe  pel  font,  either  Vy  g*TiAf  money,  or  pramtfet  to  vote  at  ekftfont  pf 
mrmhers  Mcorporationf,  which  are  ,erf£lcd.for  the  fiike  of  public  government)  it  an  uffimce  fpr 
vrnich  an  infcrmatjon  wiJl  lie.  2  Ld.  Ray.  1377*  x .  Blaclu  3S3.  But  the  court  will  grant  an  in* 
fonnatjun  for  tUife  offetace  very  eautlouily,  £n'ce  the  aadltionalpenalties  by  ftatute.  i  Black.  sStn 
InrVa.  fcdt.  7.    -  ... 

Si£I.  3.     Alfo  bribery  fometinies  fignifies  the  taking  or 

inft.  14?        B'Y''^  ^^^  reward  for  offices  of  a  public  nature  j  and  furcly 

nothing"  can  be  more  palpably  prejudicial  to  the  good  of  tbe 

publick,  than  to  have  places  of  the  higheft -concernment,  on 

the*  due  execution  wb^<tof  the  happifiefs  of  both  king  and 

people  doth  depend j-difpbTed  of  not  to  thofe  who  are  moft  able 

-to  execute  them,  but  thofe   who  are  moft  able  to  pay  for 

them ;    nor  can  any  thing  be  a  greater  difcouragement  to 

induftry  and  virtue,    than   to  fee  thofe  places  of  truft  and 

faoribur,  which  ought  to  be   the   rewards  of  thofe  who  by 

^thetr  induftryand  diligence  have  qualified  themfelves  for  them, 

conferred  on  fuch  who  have  no  other   recommendation   but 

that  of  being  the  higheft  bidders;    neither   can  any   thing 

MoorVs^r.'^**  ^^  *  greater  temptation   to  officers    to    abufe   their  power 

4>y   bribery  and  extortion,  and   other  afts  of  injuftice,  than 

the  confidcration  of  the  great  cxpence  they  were  at  in  gaining 

their  places,  and  the  necelTity  of  fometimes  ftraining  a  point 

to    make  their  bargain  anfwer  their  expcdation. 

For  which  rcafons,.  among  many  others,  it  is  exprcfly  cn- 
aftcd  by  12  Rich.  2.  c.  2.  "  That  the  chancellor,  trca- 
*^  furcr,  keeper*  of  the  privy  fcal,  ftcward  of  the  king's 
"  houfe,  the  king's  chamberlain,  clerk  of  the  rolls,  the 
"  iuttice  of  the  one  bench  and  of  the  other,  barons  of  the  Ex- 
'*  chequer,  and  all  other  that  fliall  be  called  to  ordain^ 
**  name,  or  make  juHiccs  of  the  peace,  ftcriffsj,  efcheators, 
**  cuftomers,  comptrollers,  or  any  other  officer  or 
*^  mtnifter  of  the  king,  fhall  be  firmly  fworn  that  they 
"  {hall  not  ordain,  name,  or  make  any  of  the  above- men- 
•  1*  **  tioned  officers,  for  any  gift,  or  brocage,  favour  or  affcftion, 
"  nor  that  none  which  fueth  by  himfelf,  or  by  others,  privily  or 
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<<  0t^nlf9  toibe  ui  «ny  ^Qtancr  qF  office,- .ihall  kc  p«t  in  — 
<<  the  Cune  office^  or  in  any  other,  but  that  they  mijce  all 
«<  fucb  pfficers  and  minifiers,   of  the  beft  and  moft  lawful 
*<  am,  and  fujficient  to  their  eftimation  and  knowledge/' 

AlTo  b^  4  Hen.  4.  c.  5.  ^  No  IherliF  ihall  let  his  bajli- 
V  jirick  to  f^m  to  any  man^  for  tjbe  time  that  he  occupied! 
««  (ttchoffife^.&c" 

A\Co/it  is  ^nafted  by  ^  &  6  Edw..6.  c.  16.  "  That  if  anv  y^^^^^  ^^ 
'<  per^n  fhall  bargain  or  fell,  or  take  any  reward,  or  promi/e  Moor.  781. 
'*  of  any  re^priard  for  any  office^  or  the  deputation  of  any  office^ 
•*  any  way  concerning  the  king's  revenue,  or  the  keeping  of  his 
^  caftles,  ortheadminiftration  or  execution  of  juftice,  ('unlefs 
^*  it  br  fttch  an  office  as  had  been  ufually  granted  before  the 
^^  ma)cing  of  the  fatd  ad  by  the  juftices  of  the  King's  Bench 
^  or  Common  Pjeas,  or  by  juftices  of  a(Eze)  that  Sen  every 
^<  fuch  perfon  fo  ba  gaining  or  felling,  or  taking  fuch  reward, 
^^  or  prqmife,  &c.  fhall  not  only  forfeit  his  right  to  f^ch  office, 
*<  or  to  the  nomination  thereof,  but  alfo  every  perfon  who 
^*  fball  give  any  fuch  reward  or  promife,  Ccc.  ihall  be  adjudged 
^*  a  diiabled  perfon  in  Uw,  to  have  or  enjoy  fuch  office,  &p," 

SM.  4.   -  In  the  conftruAion  of  this  ftatute  of  5  &  6£dw.  6* 
the  following  points  have  been  refolved  ;  Firft,That  the  offices  /;  t  ^  16 
of  chancellor,  regifter,  and  oommiflary  in  eccleiiafticalcouris,  ^^t^'i^' 
are  within  the  meaning  of  the  ftatute,  inafmuch  as  thofe  courts,  SaUccld*4;6S. 
do  not  only  determine  matters  which  are  brought  before  them,  » v2il%7^2ir# 
meteiy  pro  falute  animay  but  alfo  have  the  decifion  of  difputes 
concerning  the  l^wfulnefs  of  matrimony  and  legitimation  of 
children,   which  touch  the  inheritance  of  the  fubjedls,  ai|d 
alfo'hold  plea  of  legacies  and  tithes,  &r.   in  which  refpeAs 
they  are  courts  of  juftice  ;  but  it  hath  been  adjudged,  that  po 
office  in  fee  is  within  the  ftatute. 

SM.  5.     Secondly,  That  one,  who  makes  a  contrad  for  aLcrinztsf/ 
an  office   contrary  to  the  purport  of  the  laid  ftatute,  is  fo  far  Robirt75. 
difabled  to  hold  the  fame,  that  he  cannot  at  any  time  during  £*'p'''^  ^^^ 
his  fife  be  reftored  to  a  capacity  of  holding  it  by  any  grant  c,  J*c*  386, 
or  difpenVation  whatfoever. 

Thirdly,  That  a  bond  by  a  deputy  of  an  office  to  pay  a 
certain  fum  at  all  events,  is  within  the  ftatute,  and  confequently  6  Modem  at4^ 
totally  void,  though   it  alfo  contain  other  conditions  which,  3  Co.  32. 
if  they  ftood  by  ihemfelves  would  be  good  5  but  not  a  bond  ^'  ^**»*  5*9» 
to  pay  half  the  profits  or  a  certain  fum  out  of  the  profits  of  the  J  And.  207,1 50. 
office  for  a  deputation. 

•    Fourthly,  That  the  ftatute  extends  not  to  offices  in  the  j^jj^^   ^^^ 
Plantations.  q^«x^').\Ka« 

Sea. 
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-iinft  r^c*  Seff.f>.     As  to  the  fccond  point,  viz.    How  brihci^  js 

1  Hale  162!       punifhablc  ;  it  is  faid.  That  at  common  law,  bribery  in  a 

1  Leon.  295.     judge,   in  relation    tp.  a   caufc  depending  before  him,    was 

1  Ri^CoiLti.  looked   upon  as  an   offence  of  fo  heinous  a  nature,  that  it 

'  was  fomctimes  punifhed  as.  high  treafon  before  the  25  Edw, 

3.    and  at  this  day  it  is  certainly  a  very  high  offence,  and 

puniftiable,   not    only   with    the  forfctture  of  the  offender's 

office  of  juflice,  but  alfo  with  fine  and  imprifonment,  &f. 

^Inft.nS.  Seff.   7.     Alfo   all  the    other  above-mentioned   kinds   of 

ofe^f 'thTEaa  bribery,  taken  in  a  large  fenfe,  fecm  to  be  punilhable  with 
ef  Middiefex,  fine  and  imprifonment,  ^c.  And  in  the  time  of  king  James 
^T  d^b*  ^lT\c  ^  ^^^^9  ^^^  carl  of  M.  lord  high  treafurer  of  England, 
inghwa'sintereft  J^iog  impeached  by  the  commons  for  refufing  to  hear  peti- 
from  the  rank  tions  referred  to  him  by  the  king,  till  he  had  received  great 
of  ■  London  fefibcs,  and  for  other  fuch  like  mifdemeanours  was,  by  fen- 
lord  high  trea.  tence  of  the  lords,  deprived  of  all  his  offices,  and  difabled 
fttrer  of  England,  to  haye  anv  for  the  future,  or  to  fit  in  the  parliament,  and 
eure!d "thf  dTf-  was  fined  fifty  thoufand  pounds,  and  imprifoncd  during  the 
^eafure  of  bis    king's  pjleafurc.   (2] 

patron,   the  fa- 

Torite  vowed  revenge,  and  employed  all  hit  credit  with  the  commons  tt)  procure  the  impeachment  of 
the  treafurer  J  but  the  charges  againft  him  were  neither  numerous  nor  important,  the  whole  meafure 
Tery  diflatisfadoij  to  the  king,'  aod  the  fine  wat  remitted  upon  the  accei&oia  of  Chatlcs  the  firft* 


Pail.  Hift.  vol 


»ij  to  tfic  k 
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An    attxmft   to   Induce    a  man    to  advife   the  king,    under  the  Influence  of  a  bribe, 
1%  criminal,    though   never  carried  into  execution.    4  Burr.  2499.     Offering  money  to  a  privy 
counfelior  to  procure  the  reverSon  of  an  office  in  the  gift  of  th«  crown,  has  been  adjudged  a  mlC- 
.^ftmeanourfiaad  ponifluble  by  information.     Rex  v.  Vaughan* 

t  5^^-  8.     And   it  is  enaaed  by  7  &  8  Will.    3.  c.  7. 

iJar«tobcT'"  That   all  contrails,  promifcs,  bonds,  and  fecuri tics  what- 

void  eiedion,  an  **  foever,    made    or  given   to    procure   any   return    of  any 

aaion  for  this    cc  member  to    ferve  in  parliament,  or  thing  relating  therc- 

mrintwnablc!*     "  unto,   fliall  be  adjudged  void ;  and  that  whoever  makes  or 

L.  Ray.  904.     <^  gives  fuch  contrad,  fecurity,  promife,  or  bond,  or  any  gift 

*'  or  reward,  to  procure  a  falfe  or  double  return,  (hall  forfeit 

"  300 !•     One  third  to  the  king  ;    one  third  to  the  poor;  one 

•'  third  to  the  informer  j  to  be  recovered  by  adtion  or  infor- 

•*  mation.*'  (3) 

t  Seff.  9.     And  it  is  further  cnadcd  by  j  Geo.  2.  c.  24. 

jBurr.  I  470.  "  That  if  any  perfon  having,   or   claiming   a  right  to  vote 

i^BUck  "  ^^    ^^^  eledion  for    members   of  parliament,    ftall  afk, 

356, '524, 541!    **  receive,  or   take    any    money,  or    other   reward  by  way 

**  of  gift,   loan,   or  other  device,  or  agree   or  contraft  for 

**  any    money,    gift,    office,   employment,    or   other  reward 

**  whatfoever,  to  give  his  vote,  or   to  refufc  or  forbear  t# 

**  give  his  vote  in  any  fuch  ele<5lion,  or   if  any   perfon  by 

himfelfj 
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^  bioiielf,  or  any  perfon  empioycd  by  him,  doth  or  (hall  by  any 
4^  gift  or  rewardf  or  by  any  promifc,  agreement,  or  fecurity 
*<  for  may  gift  or  reward,  corrupt  or  procure  any  perfon  or 
•*  pcrfons,   to  give  his  or  their  vote  or  votes,  or  to  for-  r^ji^i^notnt- 
•*  bear  (a)  to  give  his  or  their  votes  in   any  fuch  ele&ion,  ccflary  thTt  tJi 
**  fuch  offender  fliall  for  tvtry  offence,  forfeit  500 1.   together  P*«y  ^^uid  ac« 
♦*  with  fuUcofts  of  fuit,  by  aaionor  information  at  Weft-  conflquenV^^ 
<^  minder.   And  any  perfon  offending  in  any  of  the  faid  cafes^  theprocuremcni. 
•*  from  and  after  judgment  has  been  fo  obtained  againft  him,  a^W^agi. 
<'  or  by  fummary  a^on,  or  profecution,  or  being  any  other-- 
^*  wife  lawfuHy  convided  thereof,  fball  be  for  ever  difabled  to 
*^  vote  in  any  election  for  members  of  parliament,  or  to  hold, 
^<  exerciie,  or  enjoy  any  ofiice,  or  fran^hife  as  a  member  of 
<^  any  city,. borough,  town  corporate^  or  cinque port^  aaif 
«  be  was  dead." 

SfS.  lb.  But  it  is  further  enafied,  <«  That  if  fuch  offender, 
*<  within  twelve  months  next  after  fuch  eledion,  difcover  any 
/*  other  offender  fo  that  he  be  thereupon  conviSed,  fuch  offea- 
4<  der  fo  difcovering  and  not  having  been  before  that  time  con- 
**  vi£led  of  any  offence  againft  this  a^  (hall  be  indemnified  and 
<<  difcharged  from  all  penalties  and  difabilities  which  he  fhall 
<<  then  have  incurred  by  any  offence  againft  this  ad.  Provided 
•*  the  profccutions  be  commenced  within  two  years,  which 

commencement  (hall  be  (by  9  Geo.  2.  c.  38.)  the  aAual 
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"  arrcft,  fummons,  or  fervice  of  procefs."  (4 

(4)  Thk  Aatvte  does  not  tike  awiy  the  common  bw  proeeA  hj  IndiAment,  or  informttioo  for 
bribery  at  ele£iions  for  membert  of  parliamaDU  But,  at  Che  offender  would  be  equally  liable  to  thr 
penalties  of  the  ftatute,  vide  i  Black.  524,  the  court  will  not  grant  an  information,  until  the  tUB» 
years  are  expired,  3  Burr.  I335>  excq>t  in  particular  cafes,  A>nnded  on  particular  reafons.  3 
Burr.  1340.  And  it  feems  at  if  the  court  would  adjourn  pafllnji  fentence  on  a  convidion  iy  itijia- 
«Kar,on  tUe  defendant's  entering  into  a  recognisance  to  appear  on  the  day  when  the  time  limited  for 
bringing  the  qui  tarn  a€^ion  will  expire,  3  Burr.  1359$  but  the  court  will  not»  after  that  time  hat 
efapfed,  prolong  the  judgment  on  account  of  the  defendant*!  having  indited  one  of  the  witnefTea^ 
upon  wb^fe  teflimony  he  was  coovidedy  becaufe  being  fo  much-lntiicfted  he  could  not  be  admitted 
a  wltnefs.  3  Burr.  1388.  1  Black.  404*  Nor  will  they  ftay  the  judgment  on  the  poftea  in  an 
adiun  for  this  injury,  on  affidavits  that  the  defendant  is  a  difcoverer.  3  Wilfon  35.  Nor  will  they 
gvant  a  new  trial,  becaufe  a  witnefs  was  pmrtkepi  criminh.  Sayer  290.  But  they  will  grant  a  new 
,pn*l,  if  ppon  a  (pecial  cafe,  the  jury  have  not  lound  who  waa  the  ftrlt  difcoverer,  although  they  find 
that  the  defendant  produced  ajudgrnent  by  which  it  appeared  that  he  had  obtained  a  verdid  againft 
a  third  perfon  upon  this  aCl;  for  it  does  not  follow  condufively,  that  the  perfon  who  obuins  the 
yrerdtSt  is  necefTarily  tne  difcoverer.  4  Burr.  2504,  2469.  And  it  has  been  determined,  that  the 
prrfon  who  makes  an  affidavit  of  the  fad  upon  which  anucher  obtains  a  verdid,  \%  the  true  difcoverer. 
4  Burr.  aaSS.  And  although  a  verdid  is  not  a  convidion  until  it  be  compleated  by  a  judg- 
ment, yet,  after  it  is  fo  compleated,  which  the  court  will  grant  leave  to  do,  it  will  relate  back  to 
the  time  of  the  original  difcoyery.  Ibid,  i  Black.  665.  Vide  alfo  the  Cricklade  cafe,  one 
volume,  odavo,  publilhed  by  £.  Brooke,  1785.     Alfo  aaGeo.  3.  c.  31* 

If  the  cledor  it  bribed  by  a  friend  of  the  candidate's,  and  exchanges  a  note  to  Infure  the  vote,  it  it 
bribery  within  the  ad,  although  the  eledor  voted  ibr  the  oppoiite  party.  3  Burr.  1235.  j  Black. 
317.  And  fo  alfo  is  l«ying  a  wager  with  the  voter  that  he  does  not  vote  for  a  particular  candidate. 
Loft.  552.  vide  alfo  Alien  v.  Hume,  Mich.  26  Geo.  3%  And  'by  giving  the  eledor 
money,  he  admits  his  right  to  vote,  and  fhall  not  be  permirted  afterwards  to  controvert  it.  3  Burr. 
S580.  Nor  is  It  necelfary  that  the  candidate  (hould  have  declared  himfelfat  the  time  the  bribe  was  given, 
becaufe  alking  a  vote  for  him,  under  the  title  of  the  candidate's  friend,  maket  him  a  candidate.  Coomb 
V,  I'ict,  5  Geo.  3*     1  Black.  523.    Nor^it  it  aocclfary  that  the  pcrlon  bribed  ihould  adoally  have  a 
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right  to  tote.  $  WUf.  95.  Botin  tn  aQton  the  declarttioa  nraft  ftcte  wtst  tke  defenatot  rc»vM 
or  took  as  a  reward,  and  whether  mooey»  or  what  psrticular  fpecies  of  reward,  and  not  indefinitely 
and  difjunftivcly,  "  that  he  took  a  gift  or  reward,*'  and  being  upon  «  crimifial  charge,  this  de^  H 
ttot  helped  by  vetdid,    4  Burr.  1471* 


CHAPTER  THE  SIXT Y-EIGHTH. 


Of    EXTORTION. 

N  traitsng  of  Extortion,  I  finll  confider.  What  (hail  \M 
called  Extortion  -,  How.  it  fhaU  be  puniflied. 

•     C9  ^^^'  ^*  ^^  ^^^  ^^^  point  it  is  faid.  That  extortion  in  a 

locViti  wi.  '^''8^  ^^^^^  fignifies  any  oppreflton  under  colour  of  right  j  but 

3inft.  149.  *  that  in  a  ftrid  fenfe,  it  fignifies  the  talcing  of  money  by  any 

c.  Car.  438,  otboer^bj  colour  of  his  office,  either  where  none  at  all  is  due, 

H^itton  53.  ^^  ^^  ^^  much  is  due,  or  where  it  is  not  yet  due. 

3  Inft.  68. 

S  Ray.  249.     II  Mod.  80,  f  17*    SalkcM  381. 

.  ^  &^.  !•     Is  i<  Taid,  That  at  the  common  law,  which  was 

Co^uH^ii.     affirmed  by  tke  ftatute  of  Weftminfter,  i.  c.  26.  it  was  ex- 
tortion for'any  Qieriffor  other  miniAer  of  the  king,  whofe  of- 
fice did  any  way  concern  the  adminiftration  or  execution  of 
jufticet   or  the  common  good  of  the  fubjed,  to  take  any  re- 
ward  whatfoever  for  doing  his  office,  except  what  he  received 
aR.Abr.tel.'    fr^"*  ^^^   king.     And  furely  this  was   a  moft  excellent  in- 
Cro.Cir.  150.     ftitution,  highly  tending  to  promote  the  honour  of  the  king, 
and  the  eafc  of  the  people,  and   hath  been  always  thought  to 
4lnft»ft74«       conduce  (o  much  to  the  public  good,  that  all  prefcriptions 
l^lStf^       whatfoever    which    have    been   contrary    to  it,    have   been 
holden  to  be  void  ;  and  upon  this  ground  it  hath  been  rcfolved, 
That  the  prefcription,  by  virtue  whereof  the  clerk  of  the  mar- 
ket claimed  certain  fees  for  the  view  and  examination  of  all 
weights  and  meafures,  &c.  was  merely  void. 

&/7.  3.     But  it  bath  been  holden.  That  the  fee  of  twenty 
ti  H.  7. 17.       pence,  commonly  called  the  bar-fee,  which  hath  been  taken,  time 
f  In  J'  ,^5 '        ^^^  of  mind ,  by  the  (hcriff,  of  every  prifoner  who  is  acquitted, 
^.  P.  C.  49*.        Bnd  alfo  the  fee  of  one  penny,  which  was  claimed  by  the  coroner 
of  every  vifne,  when  he  came  before  the  jufticcs  in  Eyre, 
are  not  within   the  moaning  of  the  ftatute,   becaufe  they  are 
not  demanded  by  the  fherifF  or  coroner  for  doing  any  thing  re- 
lating to  their  offices,   but  claimed  as  perquifites  of  right  be- 
^  longing   to  them,  whether  they   do  any  thing  or  not.     But 
there   feemeth  to  be   no  neceffity  for  this  dtftin6tion,  for  it 
cannot  be  intended  to  be  the  meaning  of  the  ftatute  to  re- 

ftrain 
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ftraift  tkc  courts  of  juftice  in  whoft  integrity  the  law  always-  ^i  H.7. 17- 
repofes  the  higheft  confidence,  from  allowing  rcafpnablc  fees  ^^'  ^^'  ^^^ 
for  the  labour  and  attendance  of  their  officers.  For  the 
chief  danger  of  oppreffion  is  from  officers  being  left  at  their 
liberty  to  fet  their  own  rates  on  their  labour,  and.  make  their 
own  demands;  but  there  cannot  be  fo  much  fear  of  thcfo 
abu(es,  w-hile  they  are  reftrained  to  known  and  flated  fees^ 
fettled  by  the  difcretion  of  the  courts  which  will  not  fuiFer 
them  to  be  exceeded,  without  the  higheft  refeutment.  (i) 

(i)  For  theftet  allowed  to -the  feveral  officer;.  Tide  3  Com*  Dig.  3239  314*  x  Modem  5* 
SI  Modern  89.  Ld«  Ray.  4.  103.  9  and  10  Will.  3.  c.  41.  19  Elix.  c.  4.  3  Jac.  x.  c;  7, 
10  Sen  Will.  3«  c*  23.  f.  8.     3  Geo.  i.  c.  15.     17  Geo.  3.  c.  26.  f.  6.    Cro.  Cir.  253, 

&^«  4.     Alfo  it  having  been  found  by  experience^  That 
generally  it  is  vain  to  expe£t  that  any  officers  who  depend 
upon  X  known  fixed,  falary,  without  having   any   immediate 
benefit  from  any  particular  inftances^  of  their  duty,  (hould  be 
fo  ready  in  undertaking,  or  diligent  in  executing  themf  as  they 
would  be,  if  they  were   to   have  a  prefent  advantage  fropi 
them ;  it  hath   been  thought  expedient  to  permit  them   to 
take  certain  fees  in  many  cafes,  but  it  is  certain  that  they  3  Xnft.  X49. 
are  guilty  of  extortion,  if  they  take  any  thing  more.  •  Alfo  co-^Liu  368. 
it  hath  been  refolved.  That  a  promife  to  pay  them  money  x  R.  Abr.  6,26, 
for  the  doing  of  a  thing  which  the  law  will  not  fuffer  them  4»- 
to  take  any  thing  for,    is  merely  void,   however  freely   and  Noy^76.^'^* 
voluntarily  it  may  appear  to  have  been  made  y  for  if  once  x  Jones  6c. 
it  (hoald  be  allowed.    That  fuch'  prbmifes    could  maiiiuin  ^^^*'A^^' 
an  adion,   the  people  would  quickly  be  given   to  under-  cfzt^io^^^ 
ftand  how  kindly  they  would  br  taken,   and.  happy  would 
that  man  be  wiio  could  have  hia.  bufinefiv  well  done  without 
them.  (2)  ^ 

{t),Uh  extortioa  to  ohltin  an  executor,  to  prwea  wiU  in  the  bifliop*^  court,  fnd  to  rake  fees 
thereon,  knowing  the  fame  to  have  been  proved  in  the  pcerogatife  court.  Strange  73.  Or  in  a 
iheriiTs  ofHcer  to  admit  a  pri Toner  10  ba**.!,  upon  an  agreement  to  recehre  a  certain  fum,  when  the 
prifoncr  (hould  pay  to  a  third  perfun  another  turn  of  money.  %  Burr.  924.  To  arreft  a  man  in  order 
t<M>btaM  A  releafe  frooihim.  ^  Mod«  iS9.  In  a  gaoier  to  obtain  money  from  his  prifoner  by  any 
colourable  meant.  8  Mod.  ai6^  Str.  575.  Or  in  a  churcb  warden  eoiort  officii,  i  Sid.  307. 
In  a  miller,  if  he  takes  mote  for  toil  than  Is  due. by  cultom.  Ld.  Ray*  149.  Or  a  commiifary  for 
abfoltttionr  3  Leo.  268*  Or  a  ferryman  more  for  bis  ferry.  4  Mod.  101  •  Or  ro  leize  upon  the 
place  where  a  fair  is  held;  and  by  building  flails,  to  force  an  exorbitant  pike  for  them.  Ld» 
Ray.  150.  Or  in  an  under  flierifF  to  refufc  to  execute  procefs  till  his  fees  are  paid.  Salk.  330. 
'Or  to  take  a  bond  for  his  fee  before  execption  is  fucd  out«  Huti.  5  j*  Or  for  a  coroner  to  refufc 
hit  view  until  iUs  fees  be  paid.     3  loft*  149. 

Se^.  5.     As  to  the  fecond  point,  viz.  How  extortioo  fbtll  i'Mod.82. 
be  pitni(hed ;  there  is  no  doubt,  but  that  at  common  law  it  is  33/7^**^*  ^*' 
fevcccly  pjunifliable  at  the  king's  fiiit,  by  fiuc  and  imprifou-  Raym.  315. 
roent;  and  alfo  by  a  removal  from  the  office,  in  the  execu-  *|^^'^' 
tion  whereof  it  was  committed.     Alfo  extortion   in   Sheriffs,  3 1^:5^.*,,  ^.^5/ 
cfcheators,  bailiffs,  gaoler,  the  king's  clerk  6f  the  market,  and  i  Stranj^e  74. 
cither  inferior  miniflcrs  and  officers  of  the  king,  whofe  offices 

do 
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io  any  way  concern  the  adminiftratJon  or  execution  ofjMftice,^ 
or  the  common  gooi  of  the  fubjcft,  or  for  the  king's  fcr- 
vice,  hath  a   farther   additional   puniftiment  by  the  above- 
mentioned  ftatute  of  Weftminfter,  by  which  it  is  ena£ta»l^ 
<*  That  no  fherifF,  nor  other  king's  officer,  (hall  take  any  ' 
**  reward   to   do  his  office,  but  fhall  be  paid  of  that  which  ' 
^^  thev  take  of  the  king,  and  that   he  who   fo  doth^  Ihall 
^^  yield  twice  as  much,  and  ihall  be  punifhed  at  the  king's ' 
«*  pleafare.**^  (3) 

(3)  An  J  an  a£^ion  liet  to  recover  the  double  value.  ^  Com.  Dig.  323.  But  the  Indi^ment  . 
^kh  may  be  brooght  at  the  feiiions,  Str.  73,  or  information,  muft  iHte  the  iz€t  partkularly. 
3  Leo.  26S.  25  Edw.  3.  ft;  3.  c  9.  II  Mod.  8o.  It  muft  alfo  rpecify  the  time  when  the  offence 
was  committed.  4  Mod.  tot,  103.  But  although  it  be  omitted  to  be  ftated  for  what  the  thing  ex- 
torted was  taken,  yet  it  is  good  after  verdid.  Sid  91*  And,  in  general,  the  King's  .Beiv:h  %riH 
oblige  the  party  to  demur  to  a  defe^ive  indifhnent  for  extortion.  5  Mod.  13,  And  whatever  may 
be  the  Cum,  if  there  i«  proof  only  of  a  ihilliag  taken,  the  defendant  Is  guilty ;  for  the  ^ak!ng  is  the 
offence,  and  not  the  central*  L.  Ray.  149.  And  be  aifo  who  aflifta  is  equally  geilty^  for  them 
ore  no  accefl*aries  inextordon.  Str.  73*  Extortion  may  be  laia  in  any  county,  by  the  34  £iia.  c.  5*. 
&f  A  vide  2  Hawkins^  ck*  26.  f.  50* 
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OFFENCES  under  the  degree  of  capital,  more  im- 
mediately againft  the  fubje^,  not  amounting  to  an 
adual  difturbance  of  the  peace,  which  may  be  committed 
by  private  pcrfons^  without  any  relation  to  an  office ;  are 
cither.  Such  as  are  infamous,  and  grofly  fcandalous,  pro- 
ceeding from  principles  of  downright  difhonefty,  malice  or 
fa^on.  Or,  Such  as  are  of  an  inferior  nature,  and  neither 
infamous,  nor  grofly  fcandalous. 

Thofe  of  the  firft  kind  feem  to  be  reducible  to  the  follow* 
ing  heads  :  Perjury,  and  fubornation  of  perjury.  Forgery. 
Cheats.  Confpiracy*  Keeping  of  a  bawdy-houfe.  And 
Libels. 

And  firft  of  perjury,  and  fubornation  of  perjury,  of  both 
which  there  are  two  kinds.  Firft,  By  the  common  law.  Se- 
condly, By  ftatute. 

(Jom.Dig.  tit.        Perjury,  by  the  common  law,  fccmeth  to  be  a  wilful  falfe 

iuf,  of  Peace!    oath,  by  one  who  being  lawfully  required  to  depofe  the  truth 
'*  io».  in  any  proceeding  in  a  courfe  of  juftice,    fwears  abfolutely  in 

a   matter  of  fome  confequence  to   the  point  in    qucftion, 
whether  he  be  believed  or  not. 

For 
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For  the  better  underftandiog  whereof^  I  (hall  conCder  tbt 
following  particulars : 

Firft,  How  far  this  offence  muft  be  wilful.  Secondly,  In 
what  kind  of  proceedings  it  may  be  committed.  Thirdly,  In 
what  cafes  an  oath  may  be  faid  to  befo  far  lawfully  adminittred, 
that  he  who  takes  it  may  become  guilty  of  perjury.  Fourthly* 
In  what  kind  of  oaths  perjury  may  be  committed.  Fifthly, 
How  far  the  oath  muft  be  falle.  Sixthly,  Whether  the  mat- 
ter of  the  oath  muft  be  abfolute.  Seventhly,  How  far  things 
fworn  ought  to  be  material  to  the  point  in  queftion.  Eighthly* 
How  far  the  £Ufe  oath  muft  be  credited. 

Si£f.  a.     As  to  the  firft  particular,  viz.     How  for  this  of-    ^^^ 
fence  muft  be  wilful ;  it  feemeth  that  no  one  ought  to  be  found  ,0  Mod.  19$. 
guilty  thereof  without  clear  proof.  That  the  falfe  oath  ailed-  Saikeid  513. 
gedagainft  himwas  taken  with  fome  degree  of  deliberation  5  ^ ''*^' '^^ 
for  if  upon  the  whole  circumftances    of   the  cafe  it    fliall 
appear   probable,  That  it   was  owing   rather  to  the  wcak- 
ncfs   than  pcrvcrfenefs  of  the  party,  as  where  it  was  occafi- 
oned  by  furprize,  or  inadvertency^or  a  miftake  of  the  true  ftate 
of  the  quefiion,  it  cannot  but  be  hard  to  make  it  amount  to 
voluntary  and  corrupt  perjury,  which  is  of  all  crimes  what- 
foever  the  moft  infamous  and  deteftable. 

Se^.  3.     As  to  the  fccond  particular,  v/z.  In  what  Vind  of 
proceedings  this  offence  may  be  committed.     It  feems  to  be 
clearly  agreed.   That  all  fuch  falfe  oaths,  as  are  taken  before  ^^  j|-,^  ,51^ 
thofe  who  are  any  ways  intrufted  with  the' ad  mini  ft  ration  of  169. 
public  juftice,  in  relation  to  any  matter  before  them  in  debate,  ^^  '*J' 
arc  properly  perjuries;  and  it  feems  to  have  been  holden  by  ^pbart /iL*^^* 
fome,  that   all  fuch  falfe  oaths  as  are  taken  before  perfons 
authorized  by  the  king  to  examine  witnefies  in  relation  to 
any  matter  whatfoever,  wherein  his  honour  or  intereft  are  con- 
cerned, arealfo  puniihable  as  perjuries.     And  furely  there  can 
be  no  offence  of  this  nature  which  will  not  julHy  deferve  a  pub- 
lic profecution,  inafmuch  as  if  it  (hould  once  prevail,  it  would 
make  it  impodible  to  have  any  law  whatfoever  duly  executed, 
and  expofe  the  lives,  liberties,  and  properties,  of  the  moft  in- 
nocent, to  the  mercy  of  the  greaceft   villains.     And  there- 
fore it  hath  been  holden,  That  not  only  fuch  perfons  are  in- 
didable    for    perjury,  who  take  a  falfe   oath  in  a  court  of 
record,  upon  an  iflue  therein  joined,   but  alfo  all  thofe  who 
forfwear  themfelves  in  a  matter  judicially  depending  before  any 
court  of  {a)  equity,  or  fpiritual  {h)  court,  or  any  other  {c)  lawful  C^)C.  Eli».907« 
court,    whether   the  proceedings  therein   be    of  record   or  ^^*"."*'  \*^* 
not   (d)  or   whether  they   concern  the  intereft  of  the  king  ]  r.  'Ahr.\o. 

5  Mod.  34$. 
(hj  C.  Elix*  1S5,  609.     1  RolI.4io«     i  R.  Abr.  40.     1  Leon.  131.     Con.  Dy.  243.     (c)  7.  R. 
4br.  257*     1  R*  Abr.  41*     Winch.   3.     5  Mod.   348.      iiott..34*.    I'Mod.  55.     Yelv.  ay. 
C.  £lit.  a97»  342,  34S«  905.    (J)  12  Ca.  loi.     C.  J«c.  ii».    Con.  C.  Jac.  lao.     3  Inft.  164. 
V\At  feft.  18. 
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or  rubjbft«  And  it  is  faid*  to  b«^  no'  wsLy  matifrialy  i^lf^fiicr 
fuch  falfe  oath  be  taken  in  the  face  of  a  court,  or  peribnV  w^ 
thorized  by  it  to  examine,  a  matter,  the  knowledge  whereof,is 
neceflary  for  the  right  determinariort  of  a  caiifrf;  andY^^  tiTere- 
fore,  That  a  falfe  oath' before  afherifF,  upon  a  writ  of  enquiry 
of  damages,  is  as  much  punifhable  as  if  it  wtre  taken  before 
the  court  on  a  trial  of  the  caufe. 

Alfo  it  feemedi,  That  any  falfe  oath  is  pfl^ifll^rbl^,  »  per* 
jury,  which  tends  Comiflead  the  court  in  any  of  thetr  prddeed* 
iugs  relaring^to  a  matter  judicially  before  thciriy  though  it  no 
way  zffeA  the  principal  judgment  whid)  is  to  be  giv6h  in  the 

(/)C.Cir«x46.  caufe;  as  where  a  {J^J  perfon  who  offers  himfelf  to  be  bail 
for  another  knowingly,  and  wilfully  fwears  that  his  fubftance 
IS  greater  than  it  is.  Alfo  it  hath  been  refolved.  That  not 
only  fuch  oaths  as  are  taken  upon  judicial  proceedings,  biit 
alfo  all  fuch  as  any  way  tend  to  abufe  the  adminift'ration  of 

{g)  ft  Roll.  410.  joftice,  are  properlv  perjuries;  as  where  one  {g)  takes  a  falfe  oath 

aR.  Abr.  77«  before  a  juftice  of  peace,  in  order  to  induce  him  to  compel 
another  to  find  (ureties  for  the  peace,  bfc,  or  where  a  perfon 
forfwears  himfelf  (h)  before  commiflioners  appointed  by  the 
king  to  enquire  of  the  forfeitures  of  his  tenants  eftates,  (^Cm 
whereby  he  makes  them  liable  to  be  feized  by  exchequer  pro- 
cefs. — Alfo  it  hath  beeh  faid.  That  a  falfe  oath  is  punifhable 
as  perjury,  in  fome  cafes^  wherein  the  king's  honour  or  intereft 
is  concerned,  though  it  do  not  concern  the  adminiftration  of 
juftice;  as  where  one  fwears  a  falfe  oath  concerning  the 
poflefEon  of  lands,  before  commii&oners  appointed  by  the 
king  to  inquire  of  fuch  perfons  whofe  titles  to  the  lands  in  their 
pofleffion  are  defedive,  and  want  the  fupply  of  the  king^s 
patents :  And  this  is  certainly  an  offence  of  a  very  heinous  na- 

(f)  Hobart  62.  ture,  (i)  tending  not  only  to  fruftrate  the  king's  gracious  pur- 
pofe,  but  to  abufe  his  goodnefs  by  inducing  him  to  grant  his 
patents  to  thofe  who  are  out  of  pofleffion,  and  no  way  within 
the  intent  of  the  commiflion,  which,  inftead  of  quieting  the 
pofleffions  of  the  fubje£ts,  cannot  but  end  in  the  greateft  dif* 
turbance  of  them. 

However  it  feemeth  certain.  That  no  oath  whatfoever  in  a 

mere  private  matter,  howfoever  wilful  or  malicious  it  may  be, 

is  punifhable  as  perjury  in  a  criminal  profecution ;  for  private 

injuries  are  left  to  be  redrefled  by  private  actions ;  and  upon 

this  ground  it  hath  been  holden,  That  a  falfe  oath  taken  by  one 

Con.xVen.369,  upon  the  making  of  a  bargain,  that  the  thing  fold  is  his  own, 

370*  is  not  punifhable  as  perjury. — Alfo  from  what  hath  been  faid  it 

appears.  That  the  notion  of  perjury  is  confined  to  fuch  pub- 

3  R«  Abr,  257,  jj^.)^  oaths  only  as  affirm  or  deny  fome  matter  of  faft,  contrary 

to  the  knowledge  of  ihe  party ;  and  therefore.  That  it  doth 

not  extend  to  any  promifTory  oaths  whatfoever  ^  from  which  it 

clearly 
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rltarlj  follows^  Thjit  no  ollicer  publick  or  private,  who  flag-  ^  ^  ^^^j.  ^ 
IcAs  to  fXecute  bis  office  in  purfuance  of  his  oath,  or  ads  con<-  ^  iJa.  leV 
trarjr  to  the  purport  of  it,  is  indidable  for  perjury^  in  refpeA 
pf  fucb  oath  }  yet  it  is  certain^  That  hin  offence  is  highly  ag^ 

Eravated   by  being  contrary  to  his  oath,  and  thercforei  that 
9  is  liable  co  the  ieverer  fine  on  that  accounts 

Sea*  4*    As  to  the  third  particulari  viz.  In  what  tafcs  'M      . 
path  may  be  (aid  to  be  fo  far  lawfully  adminiftercd,  that  he  ^^:J  *  ^'  ^^^* 
who  takes  at  may  become  guilty  of  perjury  by  fwearing  falfly.  ^'\nii.  169. 
It  feemctb  clear.  That  no  oath  whatioever  taken  before  {n)  ^^*^'  1-- 
perfons  a^ng  merely  in  a  private  {S)  capacity^  or  {c)  before  [tlfsJifiy^. 
(hofe  nrho  take  upon  them  to  adminifter  oaths  of  a  pubiick  sR.Abr.i57* 
liature,  without  legal  authority  for  their  fo  doingi  or  (d)  be-  J'j'N^yg,^^',^** 
fore  tbofc  who  are  legally  authorised  to  adminider  fome  kinds  3  indf  JeeV'' 
of  oatbs^  but  not  thofe  which  happen  to  be  taken  before  them^  Sec  4  inft.  97* 
or  even  {t)  before  thofe  who  take  upon   them  to  adminifter  jj^j^^^f'  \  *^' 
juftice  by  virtue  of  an  authority  feemingly  colourable",  but  in  4in"i.'47\.* 
truth  unwarranted  and  merely  void,  can  ever  amount  to  per-  («)  s><^-  H^* 
juries  in  the  eye  of  the  law,  becaufe  they  arc  of  no  manner  of  l^jj^l^t  it'"^ 
force»  but  are  altogether  idle»  (1)  juftitiabie  in  ta« 

jcing  a  vuluncar|f 
|UN«vit  la  tLuj  iexirajttdicUl  matter*    Vide  15  Geo.  3.  u  39i    3  Burn*  1444 

And  ttotiH  the  fame  ground  it  feemeth  alfo  clearly  to  follow^ 
That  no  falfc  oath  in  an  affidavit,  made  before  perfons  falfly 
pretending  to  be  authorized  by  a  court  of  juflice  to  take  aA* 
davits  in  relation  to  matters  depending  before  fuch  court,  cat| 
properly  be  called  perjury,  beeaufe  1I0  affidavit,  is  anv  wajr 
regarded,  unlefs  it  be  made  before  perfons  legally  intrufted 
Vvith  a  power  to  take  ir,  as  being  both  of  fufficient  ability  to 
afic  all  proper  quedions  of  the  party  who  fllall  make  fuch  affi- 
davit, and  alfo  of  fuch  integrity  as  no:  to  fufFer  any  thing  td 
be  inferied  therein,  to  the  truth  whereof  tne  party  hath  not 
fworn.  And  though  it  may  be  faid.  That  an  affidavit  taketl 
before  perfons  falfly  pretending  to  be  comrtiiffioncd  for  fuch  pur* 
pofebythecouit5ofjafticc,dochdire6lly  tendto  impofe  upon  fuch 
courts,  and  may  poiiibly  happen  through  furprize  to  be  read,  and 
ipayalfo  in  its  own  nature  be  altogether  heinous,  as  if  it  had 
been  made  before  perfons  regularly  impowered  to  take  it;  yet 
inafmiich  as  it  is  of  itfelf  of  no  manner  of  validity,  and  is  nt> 
Diherwife  regarded,  than  as  it  hah  the  appearance  of  being  ^Comm.  tjt- 
fworn  before  perfons  legally  commiffioncd,  without  which  it  ^U^k^^. 
^ould  have  no  manner  of  credit,  it  feemeth  that  offences^ 
this  nature  are  moft  properly  punifhed  by  Severely  chaftifing 
thofe  who  iifurp  fuch  an  authority  of  adminiilering  of  Oucbs^ 
without  any  legal  warrant. 

Vol.  I.  Y  Kg^VttJt 
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However,  it  hath  been  adjudged,  That  ?.  falfe  oath,  taken 
before  peifuns,  who,  having   been   commifTioned  to  examine 
C  Car  07   o3    witneflos,  happen  to  p»occed  after  the  demife  of  the  king  who 
ijy.  gave  them  their  commiffion,  and  before  notice  thereof  may  be 

punifned  as  perjury  ;  for  it  would  be  of  the  uimoft  ill  confc- 
quencfi:  to  make  fuch  proceedings  void  ;  and  therefore  though- 
ail  (\jtch  commiiTvons  be  in  ftri<5lnefs  legally  determined  by  the 
demife  of  the  king,  who  gave  them,  without  any  notice ;  yet 
for  the  neceflity  of  the  cafe,  whatever  is  done  under  therar 
before  fuch  noiicc,  muft  be  fuffered  to  ftand  good  ;  for  othep- 
wife  the  moft  innocent  and  moft  defcrving  fubjects  would  be 
unavoi'iably  expofed  to  nuflftberlefs  profecutions  for  doing 
iVen.  iSi.  their  duties,  wiihoat  any  colour  of  a  fault.  And  ^utere^ 
Whether  a  perjury  in  a  court  whofe  proceedings  are  after- 
wards rcveffed  by  error,  may  not  ft  ill  bu  puniihed  as  perjury^ 
notwithrtarnding  fuch  revcrfal.  (2) 

(2)  fn  the  cjifc  of  tlif  K-i  g  v.  Alford,  Summer  jHiscs  for  f^omcrfdt,  1776',  tlie  (fcfcndant  was  Ins. 
d^e?rd  "or  pc'jury  in  a  cjuic  t:ji.d  at  the  aflkef  before  Mr.  Juftice  Willcs.  The  caption  of  the  in- 
dictment recited  the  nanus  of  the  judges  who  wore  in  the  <u>i^miiTion,  and  charged,  ♦*  That  at  the 
♦*  laid  trijl,  bot".»rc  the  honourable  Edward  Willes  9m  of  tbd  j-i-ftues  AtorclAidf  the  defendant  took  his- 
***  corpoul  oalh,  &»..  He  the  faiJ  Zdward  Willcs  then  and  tticxc  hui'ing  competent  fiUtbonty  to  jtU* 
**  mtyijier  an  or.rt>  to  the  defendant  in  that  behalf/^  the  prif(»ner  was  found  guilty.  But  Mr^ 
Y  iron  Ky'f,  v»ht»  niid  ihc  caufe,  doubted  of  the  authority  of  &««  »fi«w///r</«rr  to  adminillcr  i!ie  oath  j* 
tlie  lecord  c^t  nil'i  j  riui,  wliich  \v.:s  icad  in  evidence^.  Arating,  in  the  uluiil  form,  thai  the  trial  wa«- 
b'i'Jie  both  the  judjrcs  ;'.nd  thcit-fore,  Another  dou4)t  arofe  whether  the  cvidrnce  maintained  the 
illdid^m^MU.  On  r.'tciencc,  the  firli  Hilary  term,  I7»7r  the  judges  were  iwianimous,  that  cither  oF 
tsie  juif  fs  mj)  ^dmiaii^r  the  oath  j  confcc^ucnil^  tl^re  was  no  variancs,  and  the  convicliuii^ 
go«Mi.     M*S.  ^ 

^•lS!.   ^.     As  to  {he  fourth  particular,  viz.  In  what  kind  of 

l)aths  perjury  may  be  committed.     It  fcemcth  clear.  That  ^ 

man  may   be   in  danger  of  being  guilty  thereof,   not  only   \rk 

rcfptcl  of  a  falfe  oa'h,  taken  by  him  as  a  witnefs  for  another, 

but    alfo   in    refpecl  of  a  falfe  6aih  taken  by  him  in  his  owiv 

caufe,  cither  in  an  anfwer  to  qucitions  put  to  him  in  a  court 

f^)' I  R.Abr.4c.  oi  {a)  law  or  [b)  equity,    having  power  to   purge  him  upoiv 

c^Eii    6co        ^^^^  concerning  his  knowledge  of  the  matters  in  difpute,  or 

(/\  1  Lfon.  1*27.  in  his('<:j  affidavit  corrcerning  fome  collateral  matter,  whercii* 

i\  Liiz.  ij^S'      the  parlies  own  oaths  are  allowed  to  be  taken.     But  it  fecm.*^^ 

1  R^  Abr.  40.      J^h^^   *  ]^^^^  who  gives   a  verdict  contrary  to  manifcft  evi-» 

69.  dencc,  is  not  properly  guilty  of  perjury  vviihin  ihe  above  men- 

1  Si.  244.         lioned  defcripiion,  becaufe  he  is  not  fworn  to  depofe  the  truth  > 

Noy'i'Sl    '^^'^    but  only  to  give   a   true  judgment  upon     the   dcpofitlon  of 

^  Mu-.'Nji  3.^^    e.heib,  and   in  many  cufcs  is  not  punifnible  at  all  in  for  0  hu-^ 

.^*''  ^56-  mafio,  as  Ihall  be  fet  forth  more  at  kr^e  in  the  chapter  of 

iR.  Abr.77^     fuflfpiracy. 

^  ■     iiH.  6#     As  to  the  fifth  particular,  't}iz.  How  far  the  mat-' 

l^ct^«>  9*7*^^"  <er  of  the  oath  whrch  may  amount  to  perjury,  muft  be  falfe* 
a  :<.Abr.  :;.     It   {d)   is  faid    not  to  be    material  .whether  the  fadt  which  i» 

jinit.  106.         fworn,  be    in  iifclf   true    or  falfe:  for    howfocver  the   thing 
Com. 3.  Mo4.        .  '  ,  '       ,  ,  ,  .-5^ 

^^.  |wurn,tsay  happen  to  prove  rjgrceable  to  the  truth,  yet  ir  rt 
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Were  not  known  to  be  fo  by  bim  who  fwears  to  tt,  bis  oflcnce 
ts  altogether  as  great  as  if  it  had  been  falfe,  inarmucb  as  he 
wilfuHy  fwearS)  That  he  knows  a  thing  to  be  true,  which  at 
the  fame  time  he  knows  nothing  of^  and  impudently  endea- 
vours to  induce  thofe  before  whom  he  fwears  to  proceed  upon 
the  credit  of  a  depofition,  which  any  firanger  might  make  as 
well  as  be« 

Sefi.  7,  As  to  the  fixth  particular,  viz.  How  far  the  j^^  ^^ 
oath  muft  be  abfolute.  It  is  faid,  That  no  oath  (bail  amount 
to  perjury  unlefs  it  be  fworn  abfoiutcly  and  dircdHy^  and 
therefore.  That  he  who  fwears  a  thing  according  as  he  thinks, 
remembers,  or  believes,  cannot  in  refpe(^  of  fuch  an  oath  bc 
found  guilty  of  perjury, 

SeSl.  8.     As  to  the  feven'h  particular,  vt%\  How  far  the  %  Frwm.  ^r^. 
thing  fworn  ought   to  be  material  to  the  point  in  queftion  f  y.^'**:  y^* 
It  feemeth  clear.  That  if  th«  oath  for  which  a  man  is  indi(5led  Aieyii"79/  *** 
of  perjury,  be  wholly  foreign  from  that  purpofe,  or  altogether  «  R.  Abr.  141. 
immaterial,  and   neither  any  way  pertinent  to  the  matter  in  I^V,. 

n-  %•  /  /    r  C.  Elit.   ceo* 

queltion,  not  tendmg  to  aggravate  or  extenuate  the  damages,  Saj^cid  5I4. 

nor  likely  to  induce  the  jury  to  give  a  readier  credit  to  the  Noy  36.      ^ 

fubftantial  part  of  the  evidence,  it  cannot  amount  to  perjury,  c^^lr  "tV. 

becaufe  it  is  merely  idle  and  infignificanr.     As  if  upon  a  trial,  HMbaiV^3.  * 

in  which  the  queltion  is,  w.'iether   fuch  a  one  was  compos  or  Carth.  422. 

not,  a  witnefs  introduces  his  evidence  by  giving  a  hiftory  of  a  !  i*nft'.  J64.*. 

Journey  which  he  took  to  fee  the  party,  and  happens  to  fwear 

falfly  in  relation  to  fome  of  the  circumftances  o^  the  journey, 

Alfo  it  hath  been  adjudgrd.  That  where  a  witnefs  being  aflced 

by  a  judge,  whether  y/»  brought  a   certain   number  of  (beep 

from  one  town  to  another  altogether?  anfwcred,  That  he  did  *^°"-*'*369» 

foj  where  in  truth  A.  did  not  bring  them  ail  together,  but 

part  at  one  time  and  part  at  ar\othcr,  yet  fuch  witnefs  was  not 

guilty  of  perjury,  becaufe  the  fubfiance  of  the  queftion   was, 

whether  //.  did  bring  them  at  all  on  not,  and  that  manner  of 

bringing  them  was  only  a  circumftancc*     And  upon  the  fame 

ground  it  is   faid  to  have  been  adjudged,  Hiat  where  a  wit- 

.liefs  being  aflced,  whether  fuch  a  fum  of  monev  were  paid  for  ^  j^^^jj^  ^ 

.two  things  in  controverfy  between  the  parties  f     anfwercd, 

That  ic  was,  where  in  truth.it  was  paid  oiily  for  one  of  them 

by  agreement,  fuch  witnefs  ought  not  to  be  puniiheJ  for  per* 

jury;   becaufe  as  the  cafe  was  it  was  no  way  material  whether 

it  were  paid  for  one  or  both.      Alfo  it  is  faid  to  have  been  re* 

folved.  That  a  witnefs  who  fwore  that  one  drew  his  dagger 

and  beat  and  wounded  J,  S.  where  in  truth  he  beat  him  with     *  *^'^* 

B  ftaiF,  was  not  guilty  of  perjury,    becaufe  th«  beating  only 

was  material. 

But  perhaps  in  all  tbefe  cafes  it  ought  to  be  intended.  That 
the  quvliion  was  put  in  fuch  a  mannefi  that  t^  witnefs  might 
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rcafonably  apprehend  that  the  fole  defign  of  putting  it,  was  to 
be  informed  of  the  fubflantial  part  of  it,  which  might  induce 
him  thio'  inadvertency  to  taken©  notice  of  the  circumftantfal 
part,  and  give  a  general  anftrer  lo  the  ftibftantialj  for  other- 
wife,  if  Jt  appear  plainly,  That  the  fcope  of  the  ijueftion  was 
tp  fift  him  as  to  his  knowledge  of  the  fubftance,  by  examining 
him  (triflly  concerning  the  circumftanccsj  and  he  give  a  par- 
ticular and  diftind  account  of  the  circumirances,  ivhich  after- 
wards appears  to  be  falfe;  furely  he  carnnot  but  be  guilty  of 
perjury,  inafmuch  as  nothing  can  be  piore  ape  to  incline  a 
jury  to  give  credit  to  the  fubltaniial  part  of  a  man's  evidence, 
than  his  appearing  to  have  an  exail  and  particular  knowledge 
of  all  .the  circumftances  relating  to  it.  And  upon  ihefe 
grounds,  I  cannot  but  think  the  opinion  of  thofe  judges  veKy 
ft.all.36t.  reafonable,  who  held.  That  a  witnefs  was  guilty  ofperjuiy, 
fJiBtenliti  ^i^Q  j^^  ^j^  adtion  of  trcfpais  for  breaking  the  plaintiff's  clofc, 
and  fpoiling  it  with  (heep,  depofed  that  he  faw  thirty  or  forty 
fliccp  in  the  faid  clofe,  and  that  he  knew  them  to  be  the  de- 
fendant's, becaufe  they  v.xre  marked  with  fnch  a  mark,  which 
he  knew  to  be  the  dcfci>danl'3  mark,  where  in  tKoth  the  de- 
fendant never  ufed  fuch  a  mark  ;  for  the  giving  fuch  a  Ipecial 
reafon  for  his  remembrance  could  not  but  make  his  teflimony 
more  credible  than  it  would  have  been  without  it  >  and  though 
it  fignificd  nothing  to  the  merits  of  the  caufe,  whether  the 
fheep  had  any  inark  at  all  or  not,  yet  inafmuch  as  the  align- 
ing (uch  a  circumliance  in  a  thing  immaterial  had  fuch  a  direct 
tendency  to  corroborate  the  evidence  concerning  what  was 
nioft  material,  and  eonfequenily  was  equally  prejudicial  to  the 
patty,  and  cc^ualiy  criminal  in  its  cwn  naiure,  and  equally 
lending  to  abulc  the  xdmiitifiration  ot  juftice,  as  if  the  matter 
fworn  had  been  the  vtfy  point  i^n  itlue,  there  doth  not  fecm 
to  be  any  reafon  why  rt  fhould  not  be  equally  punifliable* 
But  I  cannot  find  this  matter  any  where  thoroughly  fettled  or 
debated,  and  therefore  (ball  leave  it  to  every  man's  own  judg- 
ment, which  from  the  confideratJon  of  the  circumftances  of 
^* ,  '  '  :  .  each  particular  cafe,  may  generally  withcfut  any  great  difficulty 
difccrn  whether  the  matter  in  which  perjury  is  afligned,  were 
wholly  impertinent,  idle,  and  infignihcaut,  or  not,  which 
feems  to  be  the  beft  rule  for  determining  whether  it  be  punilb- 
libjc  as  perjury  or  not. 

I  $iaer/in  ayi.  ^^^  *^  '^  ^*'^  "^  Sfrfrrfiri^  fpeaking  as  I  fuppofe  of  an  anfwct 
in  chancery,  that  a  man  may  be  guilty  of  perjury  at  the  com- 
mon law  by  fwcaring  a  thing  nut  material.  But  furely  ihi> 
ought  iu»tto  be  underftood  in  fo  great  a  laiiludc,  as  if  it  were 
ipear)t  that  every  falfity  in  fuch  an  anfwcr  muft  needs  be  perjury, 
.  howfocver  foreign,  circumftantial  and  trivial  the  point  whcrcKO 
it  is  ^flTign^d  may  be,  which  is  direftly  contrary  to  what  fcemji 
tfiipc  clearly  lakcu  tW  ^j^i anted  in  other  btuks.  And  thcrcTire 
'".*  .  '  .  .  .  "  pc:'h.:t/» 
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perhaps  where  it  is  faid  that  a  man  may  be  guiUy  of  perjury 

in  a  thing  not  material,  no  more  may  be  meant,  but  chat  he 

may  be  as  well  guilty  thereof,  by  anfwcring  to  a  matter  not 

charged  in  the  bill,  as  by   anfwering  to  the  matters  therein 

conuined,  which    may  alone  be  faid  10  be  material,  becaufe 

the  defendant  is  not  obliged  in  his  anfwer  to  take  notice  of 

any  thing  elfe.     Or  elfe  perhaps  the  meaning  may  be.  That 

in  a  profecution  for  perjury  at  common  law,  fitting  forth  a 

falfe  oath  in  fuch  an  anfwer,  relating  (o  the  thing  faid  to  be 

in  variance,  the  falfity  (ball  be  intended  pr/W  y^aV  to  have 

been  fome  way  material  in  the  caufe^  unlefs  the  contrary  be 

proved  by  the  other  fide :  Whereas  in  all  profecutions  upon 

the  ftat«i'e»  it  is  neccflary  eicprefly  to  (hew  in  what  manner  the        ^       ,  ^ 

falfe  oath  u  material  to  th^*  caufe  in  <jueftion,    becaufe  that  vid«  iafc  i:  it; 

(latute,  extending  only  to  fuch  perjuries  whereby  fomc  perfon 

is  grieved,  cannot  maintain   a  profecution  which  does   not 

bring  the  cafe  within  the  purview  of  it,  by  ihewing  that  fome 

one   was    grieved    by   the    injury  complained  of,    which   he 

could  not  be,  unlefs  the  thing  fworii  were  fome  way  material. 

However  it  fcemeth  to  be  clear,  That  a  man  may  as  wrll  be  c.  Jac.tii. 

guilty  of  perjury  by  a  falfe  oath  tending  to  extenuate  or  aa:gra-   »»^'"  »*^»- 

vate  the  damages,  as  by  an  oath  wbith  is  dire£t  to  the  fad  in  ^  ^^°'  '^*' 

iffiie,  (3) 

(3)  it  is  nnp  n^effary  that  it  appear  to  what  dcgrte  tH«  po)nt  m  which  a  mm  it  perjured,  waf 
flnucrial  to  the  iiTue  ;  tor  if  it  is  bac  clrcumiUatuily  mjcerial,  it  will  be  p«i;u>y.  LI.  Riyin'oi 
a5S.  Much  Icfi  is  it  necefTary  thar  the  evidence  be  fufhcienc  for  the  plainriflFto  recover  upoi ;  for 
4Q  the  oatuie  of  the  thing  an  evidence  may  be  very  marchal,  and  yet  it  may  nut  b*  full  ciuu^^Ii  i) 
pn^'t  liireciiy  the  point  in  (|ueftioo.  t««».  RiymuiuJ  SX^.  And  it  i«  incuAbent  oo  lUc  proict;uur 
$4  proart  the  maicrjajit^  of  the  perjur/t     0*  B.  t7S4»  p*  305. 

5r^.  9.  A*s  to  the  eighth  particglAf,  vtz»  How  far  the 
falfe  oa:h  muft  be  credited^  It  bath  be^n  holden  not  to 
be  material  upon  an  indi^ment  of  perjury  at  common  law, 
whether  the  falfe  oath  were  at  all  credited,  (4^  or  whether 
fhe  par* y  in  whofe  prejudice  i(  was  intended,  were  in  the 
event  any  way  aggrieved  by  it  or  not,  inafmuch  as  this  is  not  J  i^^J^]  *|^ 
a  profecution  grounded  on  the  44mage  to  the  party,  but 
on  the  abufe  of  publick  jujiice. 

(4)  But  on  thft  trial  the  oath  will  be  taken  t«  tn^^  antil  it  ^  difj^ted  \  and  therefore  to  cnn. 
T'ctaniin  vf  perjury,  a  prub4ble,  ct^ible  w'lncfi  is  not  (nnu^h  ;  for  »hc  tvi»3*'ncc  mud  b-* 
ihrong,  irkar,  ajsJ  to  ^rt  numeroutOQ  the  part  of  che  rrulect^tion  than  the  rvUiencc  on  tbe  other  fiJ", 
1itfr«fore,  iKe  Jaw  ivill  aot  permit  a  man  to  he  convidie^J  of  perjury,  ualeA  there  aic  tw »  witm-net 
9Z  i-alK     1>.  B.    1786.  p.  81X.     10  MuH«TO  195.     ^J^r  ihaU  the  p^rty  prsjudiced  by  the  perjury  bi 

ftOimivteJ  as  a  vitACl^  to  prqre  it*     1<»  i^a^mou^  39$. 

5.':?.  10,     SiyBOKKATiow  of  perjury  by  the  common  law*  '  ^\  ^'*'''  4N 
feems  to  be  an  offence  in  procuring  a  man  to  take  a  falfe  oath  v7iv.'^-i. 
anuxin  ing   to  perjury,    who  aclua.ly  takes  fuch  oaih  j  but   it  c.  jao«  r.  55, 
fecmc'h  clear.  That  if  the  perfon  inciud  taiu:  fuch  an  oath,  ^'•^^^- 3^*^' 
49  oot  a^u'iiljr  ukc  it,  the  perfon  by  wboca  he  via&  b^  vacv-      ^  *  ^'^'^'^ 
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-TTlft^.  i<^2.  cd  IS  not  guilty  of  fubornation  of  perjury  ;  yet  it  i^  certain, 
y»^'f^  »o»^^  That  he  is  liabjc  to  be  punifhcd  not  only  by  fine,  but  alfo  by 
r<jl^\^fnrtthc'r    infamous  corporal  punilhoient. 

l"oni«hm<'nt  in- 

flidoJ    by  1  Geo,  ».  c.  t$n     Vide   alfo  p.  335,  ft€t,  19^ 

Ofpejuryby  Sc^^  II.  Thus  far  of  perjury,  and  fubornation  of  per* 
5  Elia,  c,  9<  j^j.y  ^y  jjjg  common  law.  And  now  I  (hall  proceed  to  examines 
ill  what  manner  thcfe  ofienccs  are  retrained  by  ftatute  i 
as' to  which  it  is  to  be  obferved,  that  ic  is  enaded  by  5  KiiK. 
c.  9.  *•*  That  whoever  (ball  unlawfully  and  corruptly  pro- 
**  cure  any  witnefs,  or  witnefles  by  letters,  rewards,  promi- 
*'  fes,  .  or  by  any  other  finiflcr  and  unlawful  labour  or 
**  means  whatfoever^  to  commit  any  wilful  and  corrupt 
**  perjury*  in  any  matter  or  caufc  whatfocver,  depending  in 
«*  fuit  and  variance,  by  any  writ,  adlion,  bill,  complaint^ 
**  or  information,  in  any  wife  concerning  any  lands,  te- 
*'  nemcnts,  or  hereditaments,  or  goQds,  chattels,  debts  or 
**  damages,  in  any  ofthcking*s  courts  of  Chancery,  White- 
*'  hall,  or  elfewhere,  within  any  of  the  king's  dominions  of 
*'  England  or  Wales,  or  the  marches  of  the  fame,  where 
'*  any  pcrfon  or  perfons  fliall  have  authority  by  virtue  of 
**  the  king's  commiflion,  patent,  or  writ,  to  hold  plea  of 
**  land,  or  to  examine,  hear,  or  determine,  any  title  of 
"  lands  or  any  matter  or  witnefles  concerning  the  title, 
<*  right,  or  intcrcfts  of  any  lands  or  tenements,  or  hcrcdi- 
**  taments,  or  in  any  of  the  king's  courts  of  record,  or 
**  in  any  lect,  view,  or  frank-pledge  or  law-day,  ancient 
**  demefne-court,  hundretl-court,  court-baron,  or  in  the  court 
**  or  courts  of  Stannary  in  the  counties  of  Devon  or  Corn- 
**  wal,  or  (hall  unlawfully  and  corruptly  procure  or  fubora 
**  any  witnefs  or  witnefles,  who  (hall  be  fworn  to  teflify 
*'  in  parpetuam  r^i^neniorlct^n^Qi'jLll  for  fuch  offence,  being  thcrcr 
*^  of  lawfully  convi(3;ed  or  attainted,  forfeit  the  fum  of  forty 
"  pounds.  And  if  any  fuch  ofiendcr  fo  being  convicled  or 
••  •  ■**  attainted,  fliall  not  have  any  goods  or  chattels,  lands,  or 

*«  tcnenr>cnis,  to  the  value  of  foty  pounds,  that  then  every 
"  fucH  perfon  (ball  fufTer  imprifonment  by  the  fpace  of  onq 
"  half  year  without  bail  or  mainpris^e,  and  fland  upon  the  )»iU 
♦•  lory  fhtr  fpace  of  one  whole  hour,  in  fomc  market-town  next 
**  adjoining  to  the  place  where  the  offence  was  commit- 
*•  ted,  in  open  market  there,  or  in  the  maiket  town  itfclf  where 
<*  the  offence  was  committed.** 

Sa'f,  12.  Alfo  it  18  further  enroled  by  the  fald  flatute^ 
par.  5.  "  That  no  pcrfon  being  fo  convicted  or  attainted, 
"  '(haU  {fom  thenceforth  be  received  ar  a  witnefs  in  any 
•*. court  of  recordi  in  any  of  the  king's  dominions  i.V 
"  F.rtgland,  Wales,  or  the  marches  of  th^  fame,  till  fuch 
**  judL'tn'ent  ftf^s^inft  him  flrall  be  rcverfcd  by  attaint,  or 
«*  t;4l'.t/i\ift;    Arid'\ihai  M^tv  tNW^  {\iclv  tQV^ifoU  ^^<^  ^arty* 
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^  grieved  (hall  recover   damages   againft  the  party  who  did   Sec  i  S.i.2i.6. 
**  procure  the  faid  judgment  io  reverfed  to  be  fiift  given,  Sec.** 

Seel.  13.  And  it  is  farther  ena<Sed,  par.  6.  **  That  if 
any  peribn  or  perfons  (hall  cither  by  the  rubornation^ 
**  unlawful  procurement,  fmifter  pcrfuafion,  or  means  of 
*'  any  od^r^  or  by  ihcir  own  act,  confent,  or  agice- 
**  ment,  wilfully,  and  corrup  ly  commit  any  manner  of 
**  Wilful  perjury,  by  his  or  their  depofition,  in  any  of 
**  the  courts  before  mentioned,  or  being  examined  ad  ptr^ 
"  petuam  re!  memoriam^  That  then  ev*ry  fuch  offender  being  du* 
^^  ly  convided  or  attainted,  (hall  forfeit  twenty  pounds,  and 
*'  have  imprifonmeut  by  the  fpace  of  fix  months  without 
^'  bail  or  mainprizc  ^  and  the  oath  of  fuch  an  oOender 
**  (hall  not  from  tiicnccfoith  be  received  in  any  court  of 
*'  record  in  England  or  Wales,  until  fuch  judgment  (hall 
*'  be  reverfed,  &c.  on  which  revcrfal  the  party  grieved  IhdU 
«<  recover  damages  in  the  manner  before  mentioned.'' 

And  it  is  farther  enabled,  par.  7.  **  That  if  fuch  offcn-' 
"  der  ftiall  not  have  goods  or  cnatels  to  the  value  of 
**  twenty  pounds,  That  then  fuch  pcrfon  (hall  be  fct  on  the 
**  pillory  in  fop^.e  market  place  within  the  (hire,  city,  i»r 
**  borou^^h,  where  the  offence  (hall  be  committed  by  the  ihe- 
'*  riff  or  his  minifters,  if  it  (hall  fortune  to  be  without, any 
**  city  or  town  corporate,  and  if  it  happen  to  be  within  any 
*'  fuch  city  or  town  corporate,  then  by  the  head  officer  of  fucU 
"  city,  &c.  where  he  (hall  have  both  cars  nailed,,  &c.'* 

Se^.  14,.  And  it  is  fiirthcr  enafled,  par.  8,  9.  **  That 
•*  one  moiety  of  the  faid  forfeiture  (hall  be  to  the  king,  and 
••  the  oiher  moiety  to  fuch  perfon  as  (hall  be  grieved,  hindv'r- 
"  ed,  or  muleHed,  by  reafon  of  iny  of  tiie  offences  be- 
**  fo  e  meniioned,  that  will  fur  for  the  fame,  &c.  and  thai  as 
**  well  the  j'idge  and  judges  of  every  fuch  of  the  faid  courts 
*•  where  any  fich  fuis  Ihall  be,  and  whereupon  any  fuch 
**  pcrjuiy  (hall  be  comnu.tud,  a^  alfo  tliC  juliicsof  ailizc 
"  aiui  r^aol-dclivcry,  andjurticesof  the  peace  at  ihcir  quar- 
"  tcr  fefiions,  (5)  both  within  the  libtnlcs  and  wiihuut,  (OProfcmfVrt 
**  may  enquire  o^V  hear,  arid  deiciminc  all  offences  againit  **'**'"  ^•'•^ '^i-  ' 
•'theniJaa."  '    ■    ^*  ■.     .      D  t.-,bi,,.^.^ 

I    .  iiir    ban 

tamm.m  \s,'.\  are  very  fHd«m  brf.»gfir,  nTf^f c1»My  at  thf  fefTjois  ;  ahj  it  coniti.o'i  l.^w.  ju  *  v  « 
Bt  ih-i  p?sc.c  have  no  juiiiaiiii  ja  ov-r  the  art-ij.c  2  Ha-.vi,  ^  3.  f.  \3,  Suajjc-  'io:mS  — 
Th:  i..:..r  i!).'  n.o  L  !.._.;!  *uoa-  t!icitf-4c  is.b)  .iii.*uucnt  at  lue  ailize^,  or  in  the  Ki*  »% 
Bc/.c':.     3  Burn,  2*^.|.  *  '  " 

Sr.?},  15.  But  It  is  proVidH,'p»r.  11.  «  That  the  faid 
•*  act  fh.ill  no  way  ex  end  to  any  fpiri  u^!,  or  ecelefudical 
**  cour%  but  hat  every  /ach  offender  as  (h-il  ofR'nd  in  form 
**  as  aforcfaivi,  (hull  be  puniihid  by  fuch  ufuil  aiiJ  wdv- 
**  nar^  Vmvs  a$,drc  ufcd  m  the  fiid  coui  s^,'* 

Y  4.  Sc.^. 
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Vn^\{hmt^t^      A^.  16.     AJfo  it  is  provided,   par.   13,  "  That-,  the  (aid 
?«j»«;i  it,  ftatme  fball   not  reftraia  the  authority  of  anyjudge^  bav* 

^^  ing  abfolute  pourcr  to  punifli  perjury  before  theiiuiking 
*'  thereof,  but  that  every  fuch  judge  may  proceed  in  the 
*'  punifhnient  of  all  ofiences,  punKhable  l:eforc  the  Hiakin&r 
*^  of  the  fald  flatute  in  fuch  wife  as  they  might  have  done,  ana 
<^  uftd  to  do^  to  all  purpofes,  fo  that  tbey  fee  not  upon 
'^  the  offender  lefs  punifliment  than  is  contained  in  the  faid 
♦*  aijl."  From  whence  it  feemeth  undoubtedly  to  follow, 
that  the  court  of  King's  Bench,  &c.  proceeding  upon  an 
indiflment,  or  information  of  perjury,  or  fubornation  of  per- 
jury ^t  common  law,  may  not  only  fet  a  difcretionary  fin^ 
;  on    the  offender,   but  alfo  condemn  him  to  the  pillory,  with« 

out  making  any  enquiry  concerning  the  value  of  his  land  or 
goods, 

OifcnAeM  may        f  And  by  %  Gco,  2.  c.  25.  made  perpetual,  by  9  Geo.  a. 

ViSSfinfra^fca.  ^'  8.  "  Befidcs  the  puniOnnent  already  to  be  infliaed  by 

>9,forthepu/  '^  Uw  for  fo  great  crimes,  it  {ball  be  lawful  for  the  court 

piftirocntofper.  ^<.or  judge  before   whom  any  perfon  fliall  be  convi^ed  of 

i7^rjury!^c.    **  ^llful  and  corfupt  perjury,  or  fubornation  of  perj^ry,  ac- 

tdini;  4s'4ttor-    *'  cording  to  ihe  laws  now  in  being,  to  order  fuch  perfon 

^i"'  **  to  be  fent  to  fome  hdufe  of  corredtion  within  the  fam<l 

**  county,  for  a  time  not  exceedittg  fcVen  years,   there  to  be 

^*  kept  to  bard  labour  during  all   the  fjtid  time  ;  or  other- 

*♦•  wife   td  be  tranfported   for  a  term  not  exceeding  feven 

♦*  yfedrs,  as  the  court  -fliall  think  moft  proper,*' 

But  for  the  better  vnderftanding  of  the  other  parts  of 
this  ftatute,  I  fhall  confider  the  following  particulars ;  Firft^, 
Hpw  far  the  very  words  of  the  ftatutc  muft  be  purfued  in  a  pro-- 
fecution  grounded  thereon^  Secondly,  In  what  kind  of  ouths 
one  may  incur  the  danger  thereof.  Thirdly,  How  far  the 
falfe  oath  muft  appear  to  have  been  prejudicial  to  fome 
perfoq. 

^  '  5<^.   17.     As  to  the  firft  of  thefe  particulars  It  hath  been 

aur"  *"*      holden.  That  in  every  profecution  on  this  ftatute  the  words 

Shower  190.      thereof  muft  be  exaflly  purfufed,  and'  therefore  that  an  indift- 

Savfi'*'^^'  '"^7*  ment  or  action  bn  the  faid  ftatate,  alledging  that   the  dcfeh- 

3*Lcot.a3c,     dant  depofed  fuch  a  matter/?^  &  deceptive^   ox  fa  If 0  i^  cor^ 

Hety.  la.         rupti^   OX  faifi   k^    viJuttUirUf  whhout   cxprcfly   faying,. -that 

Si^oJr  403»     ^^  ****•  '^  'v^untarU  i^  rorruptfy  is  not  good  j  and  that  fUch- 

adefeA  cannot  foe  fuppHed  by  additig  the  words  centre  formanh 

Jiatuii^    or  concluding  tf  ^  v^untarivmy    isT  corruptum  (cm-*  . 

'   '  mijit  ffrjutium:  -  Alfo  it  hath   been  holden,  That  it  is  ne«* 

cej{ary  exprefly  tp  allege  that  the  defendant  was  fworn,  3i)4 

therefore  that  it  i^  not  iufBcieoc  to  fay,   that  tact^  ptr  fefar^. 
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Silfm  iS*  However  it  hath  been  refolved.  That  it  is  not  ^^^^  ^^^ 
necdiiuy  to-  fiiew  whether  the  party,  who  is  accufed  of 
perjury^  did  take  the  h\(t  oath  through  the  fubornation  of 
another,  or  without  any  fuch  Aibornation,  notwithftanding 
the  words  of  the  ftatute  are,  ^^  If  any  perfon  either  by  the  Tub- 
^^  ornation,  •  unlawful  procurement,  finifter  perfuafion,  or 
*'  meant  of  any  other,  or  by  their  own  ad,  confcnt,  or 
^^  agreement,,  commit  wilful  perjury,  6cc.**  for  inafmuch  as 
there  is  no  medium  between  the  two  branches  of  this  dif- 
tin&ion,  fo  that  all  perjury  whatroever  muft  needs  come 
within  one  of  them  ;  and  ic  is  no  way  material  under  which  of 
diem  ic  doth  come,  it  is  a  reafonable  expofition  to  look  vie.  ts. 
on  Che  Citd  words  as  put  into  the  ftatute  ix  abunJantif  fee-  C  lo,  a«  S« 
\ng  they  exprefs  no  more  than  the  law  muft  needs  have 
implied  without  them;  from  whence  ic  follows.  That  they 
opera'e  no  more  than  if  they  had  not  been  exprefled,  and 
coAfequentiy  (hall  not  oblige  the  profecutor  necefliirily  to 
puffue  them,  which  would  put  him  under  the  difficulty  not 
only  of  proving  the  perjury,  which  alone  is  material,  bur 
alfo  of  (hewing  it  to  be  within  one  of  the  branches  cxf  the 
(aid  diftin£lion,  which  is  nothing  to  the  purpofe« 

5/^.  X9«  As  to  the  fecond  of  the  above  mentioned  parti* 
tulars,  vi%*  In  what  kind  of  oaths  one  may  incur  the  danger  of 
this  ftatute,  it  hath  been  refolved,  'l^hat  no  one  caii  be 
guilty  of  perjury  within  the  meaning  thereof,  io  any  cafe 
wherein  a  man  may  not  poffibly  be  guilty  alfo  of  fubor- 
nation of  perjury  within  the  fame  ftatute  \  for  it  is  very  rea* 
iboable  to  give  the  whole  ftatute  the  fame  conftruftion  } 
nor  can  it  well  be  intended^  that  the  makers  thereof,  wh« 
^xprefly  infli(%  a  greater  penaky  on  fubornation  of  perjury, 
lYian  on  the  perjury  itfelf,  ihould  mean  to  extend  the  purview 
of  the  law  in  rcliition  to  what  they  cftccmed  the  Icflcr  crime,  far- 
ther than  in  relation  to  that  which  they  efteemtfd  the  greater  ; 
from  whence  it  hath  been  argued  and  dcerciined,  That 
becaufe  that  part  of  the  ftatute,  which  concerns  fubornation  of 
perjury,  extends  only  to  fubornation  of  perjury  In  **  Matters 
**  depending  in  fuit  by  writ,  action,  bill,  plainr,  or  informs* 
"  tion,  in  any  wife  concerning  lands,  tenements,  or  herc- 
**  ditaments,  or  goods,  chattels,  debts,  or  damages,  to:.** 
therefore  the  following  claule  conctrning  perjury  itfelf,  q^ 
though  it  be  penned  in  more  genera!  words,  ftiall  come  under 
the  fame  reftriftion.  And  from  hence  it  clearly  follows.  That 
flo  perjury  upon  an  indi/fment  9r  crhninal in/omuttUn^  cah  tring 
sr  man  within  the  danger  of  the  ftatute,*  becaufe  they  are  omit- 
ted  in  the  abovemcntioned  claufe.'  Alfo  uport  this  ground  it  *  ^*^'  ^^^ 
feemS'  cafy  to  accounc  for  the  judgment  in  Prkyi  caje^  who 
being  indiftcd  for  a  perjury  fappofed  to  be  committed  by  him 
in  an  information  for  the  king,  which  as  I  fiippofemuft.be 
intended  to  have  been  a  criminal  one,  was  difcW^e^  >&v^>u  %ti 
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exception  taken  to  the  indiftment ;  but  if.  the  information 
1  Xu(U  164.  whereon  the  faid  perjury  was  fuppofed  to  have  been  commit* 
ted,  had  been  of  a  civil  nature,  I  do  not  fee  any  reafon  why 
it  ibould  not  be  as  well  within  the  meaning,  as  it  feems  to  be 
exprefly  within  the  words  of  the  ftatute ;  for  furely  the  opi«- 
nion.  That  the  king  cannot  by  indictment,  which  is  his  own 
proper  fuit,  punifh  his  own  witnefs,  who  fwears  for  hira,  can-^ 
not  be  agreeable  to  law,  becaufe  however  the  perjury  of  fuch 
a  witnefs  nnay  feem  to  tend  to  promote  the  king's  intereft 
in  relation  to  the  caufe  which  happens  to  be  in  difpute,  yet 
certainJy  it  is  as  heinous  a  crime  in  its  own  nature,  and  as  much 
an  abufe  to  juftice,  and  of  the  fame  ill  confequence  to  the  pub- 
lick,  and  confequendy  as  worthy  of  the  king's  refcntment, 
as  if  it  had  been  taken  againft  him. 

Biithe  i«  Se^.  20..     Alfo  it   hath   been  rcfolved.   That  this  ftatute 

ehefamc' bv  '     cxtends  to  no  other  perjury  except  that  of  a  witnefs,  not  only 

indiamcnt'  at     becaufc  the  claufc  concerning  fubornaiion,  to  which  the  fub- 

common  law.      fequent  claufe  concerning  perjury  has  a  reference,  lelates  to 

11S9.  perjury  by  witnclies  only,  but  alfo   becaufe  the  claufe  con- 

cerninor  perjury,  mentions  only  perjury  committed  by  per-* 

fons  in    their  examinations,  ad  terpetuam  ret    ?nanoriamy    or 

elfe  in  their  depofitions  in  fome  of  the  courts  above  mentioned, 

which  in  common  fpeech  are  taken  for  fuch  baths  only  as  are 

taken  by  a  witnefs  ;  and  from  hence  it  follows,   That  no 

.  w.  ^..       r    one  can  come  within  the  ftatute  by  reafon  of  any  falfe  oath 

iLr»n.  20J.      "v  an  (a)   anfwer   to   a  bill  m  Chancery,  or  in  (^/fwear- 

Daiiion  S4.        jng  the  peace  againA  another,  or  in  a  (c)  prefen.ative  made 

/AS^2R!\h.  •"^.  ^y  ^^°*  ^  homager  of  a  court-'baron,  or  by  reafon  of  a  falfo 

(v)  2  Leon  701.'  [^)    w.igcr   of   law,  or   for  taking   a   falfe  oath    before    (e} 

^*OiNoy7,io8.  c;ommiifioncrs  appointed  "by  the  king   to  make  an   iaqtiiry^ 

/I'^Mon  62-.    concerning,  his  title  to   certain  lands,  ^ 

Sc'l.  21  #     Alfo  it  hath  been  faid,   That  he   who  makes 
iRoiiTij/'*      *   ^*^^*^  affidavit  againft  a    man  in  a  court   of  juilicc  is  not 
%  Kr^bk  345,     within  this  ftafute^     Rut  perhaps  the  books  wherein  this  opi- 
nion is  holdqn,  ought  to   be  intended  only  of  fuch  athda*.. 
vits    which   no  way  relate  to  a  caufe  depending  in  fuit  be- 
fore fuch'cburt ;  for  if  they  be  of  fuch  a  nature.  That  cither  of 
the  parties'  in.  variance  be  grieved,  hindered,  or  moleftcd  iii^ 
rcfp^i^  of  their  caufe  in  fuch    court   by   reafon  of  the  per-% 
jury  j"  as  wheYe  a   tri^l  is  put  oft',    or  a  judgment   or  .cxc-, 
cution  fet.aAde  upon  a  falfe  affidavit;  the  oftence  fcems  to. 
be  fiQt  Qnly  within  the  meaning  of  the  iUtute,  but  alfo  wiih-. 
in  thp  very  letter  of  it,  unlefs  the  wordji,  wimcfl'cs  and  de- 
^  f         .  pofitioos  arc  confined  10  fo  ftrici  a  fi^nifKaui^n,  as    to   bear- 
no  kind   of  application  to  any  other  perfon  o/*   oaths,  cx- 
T*M§cjLcon,4o.  ^^P^  ^^}^^9  which  are   made  ufe   of   upon  the   trial  of   the 
I IC.  Ah.  3>.»4«»  iAue  in  quellion,  for  which  I  cannot  find  any  good  author 
i\iy.     However  partly   perhaps  /rom  this  notion,  and  partly. 
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caufe  the  ftatute  fpeaks  exprefly  only  of  depofitions  in  the 
urcs  above  mentioned,  it  hath  been  queiiioaeJ,  Whether 
faife  oath  before  a  fheritFupon  a  writ  of  enquiry  of  damages,  ^^^  ""  *^« 
wiihin  the  ftatu'e  or  not  ?  But  if  it  be  confidered,  That.*^^'^'* 
5  party  to  whole  prejudice  fuch  a  falfc  oath  is  taken 
as  much  aggrieved  by  it,  as  if  it  had  been  taken  in  the  very 
art,  and  the  principal  judgment  of  the  caufe  depends  upon 
ch  an  inquiry ;  and  the  depoHtions  made  before  the  (herifF, 
ay  as  properly  be  faid  to  be  depofitions  in  the  court,  by 
'hich  the  (herifF  is  commiHioned  to  take  the  inquiry,  as 
ipofitions  taken  before  juftices  of  niji  prius,  upon  a  trial 
:  an  ilTae  joined  in  a  fuperior  court,  which  are  undoubt- 
ily  within  the  meaning  of  the  ftatuie  ;  and  alfo  inafmuch 
s  tbofe  who  give  evidence  before  a  flieriiF  upon  fuch  an 
iqmry  may,  in  the  common  ufe  of  wo:ds,  be  as  properly  SeethsautWN 
ailed  witneiies,  as  thofe  who  give  evidence  before  the  court  ^'"  «>»cciw  . 
n  which  an  ifliie  is  joined,  it  fecmeth  to  be  the  more  plau- 
Ibic  opinion,  that  fuch  a  perjury  is  within  the  itatute :  Rut 
ince  it  is  difputabJe,  whether  it  be  fo  gr  no,  and  it  is  cer- 
:ua  that  it  is  perjury  at  common  law,  and  that  in  all  cafes 
ivhatfoever  where  a  man  takes  a  falfe  oath,  which  is  not  per« 
lury  within  the  ftatute,  but  is  looked  on  as  perjury  at  com- 
mon law,  he  is  ftill  punifliable  for  it  by  indidment  or  in^  r.  Ta  .  1. 
f^>rmarion  a(  the  common  law,  it  is  certainly  moil  ad- 
irircable  10  profecute  fuch  an  offender  at  the  common  law,  and 
Dot  upon  the  flatute. 

King  ▼.  Th^mgnoJ,  Trin.  0  Cm.  t.  The  defendant  mndp  an  afiilivit  in  the  CoTmnon 
PIbh,  aad  contvil'ed  it  Wdn  hU'c  i  the  curt  iccorJeJ  his  contcifion,  and  i'encfn<.eU  hjm  to  tiit 
iJlrf/.  It  vm  objeiieJ  that  thii  coort  has  no  juriuidtion,  and  that  h:  on^hc  l  j  be  braughc 
i'/w:  the  court  by  indJttm.'nt,  but  thrf«:  objc£lioni  won:  over -ru led,  beciulc-  .iny  court  may 
fmllk  fiKh  VI  ctfeacc    committed  in  /mIc  iuiier,  under  thid   act   ox   3  Liz-  w.  9.     S   Mixl. 

&/?.  22.     As  to   the  third  particular,   v!z.  How  far  the 
Talfe  oath  muit  appear  to     have    been  prejuJicul   to    fome 
perfon^  it   hath    been  colie£tcd    from    the  above  mentioned 
tUufe  which  giveih  an  action  to  the  party  grieved  by  the  of- 
fences mentioned  in  the  ftarutc.  That  no  falfe  oath  is  with- 
is  the  meaning  thereof,  which  does  not  give  fome  pcrion  a 
juft  csmfe  of  complaint  ;  and  upon  this  ground  it  hath  been 
ftiJ*  l*hathe  who  fwcars  a  thing  which  is  true,  but  not  known  ^  .'"^  ''^^''^  . 
fcyniin  tobefo,  is  not  within  the  ftatute,  becaufe  hawfoever  nldcrv;.* '*' 
hcbaus  his  oflfence  may  be  in   its  own  nature,  yer,  when  it  c^/jfrj. 
Pfwet  in  the  event   to  be  in  maintenance  of  ihc  truth,   it 
Oanoc  he  £aid  to  give  him  a  juft   caufe  of  complaint,  who 
JfttJd  take    advantage    againft  another  from   his    want   of 
^  evidence  to   make  out  the  juftice  of  hi!»  caufe. 

■  >^v?yi*     Alfo  from  the  fame  ground  it  fecmeth   clearly 
if-ftilQl|r^.'11utc'ao  f^Ufe  oath  can  b;  within  the  lUtuic,  uu« 
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r*^i^T^A*'     ^^'^  ^^^  ^^^^  againft  whom  it  was  fwom  fufFcrcd  fome  kind 
*3liat.  167,      ^  difad vantage  by  i*^,  for  otherwifc  it  cannot  be  faid  that  any 
one  was  grieved,    hindered,  or  molefted  by  it  5    and  there- 
fore  it  is  certain^  That  in  tvtry  profecution  vpon  ihe  fta- 
tote,    it  is  neccflary   to  fct   forth  the    record  of  the  caufc 
wherein  the  perjury  complained  of  is  fuppofed  to  have  been 
committed ;  and  alfo  to  prove  at  the  trial  of  th6  cau/e,  that 
f'll/r  bS^     there  is- aftually  fuch  a  record,  by  producing  the  record  itfclf, 
9  RoU.'ye.  *      ^^  *  **^"^  ^®Py  thereof,   which  mufb  agree  with  that  which  is 
tKcb.45s.915,  fee  forth  in  the  pleadings,  without  any  material  variance  j 
$+*•  for  otherwife  it  cannot   legally  appear.  That  there  ever  was 

«  Leon.  14.        H»ch  a  luit  dependmg,  wherein  the  party  might  be  prejudi- 
aRoii4»7-        eed  in  the  manner   fuppofed.     Alfo  it  fccms  to  be  agreed^ 
^-j  i'cj!^''      That  \t  is  neceflary  not  only  to  fct  forth  the  point  wherein 
/fUo.  45x«       the  falfe  oath  was  afligned,  but  alfo  to  (hew  in   what  rniin* 
Ci£lii*4xS.      ner  it  conduced  to    he  proof  or  difproof  of  the    matter  in 
debate  between  the  parties ;  and  it  hath  been  adjudged^  Tha| 
an    indiftmcnt    fetting  forth    a    fuit   concerning    the '  nia-r 
nor  of  i>tf/c,  and  alTigning  a  falfe  oath  concerning  the  manor 
(M4Merium  pradUimn  innuendo)  is  not  good,  becaufe  it   no 
otherwife   appears.  That  the  falfe  oath  did  concern  the  ma* 
nor  of  Dale^  but  by  the    Innuenddy  which  is   not  a  fuffici- 
ent  averment.     Alfo  upot)  the  fame  ground  it  feems  to  be 
t^Kcb.935,       fafeft   in  a  profecution  upon  the  ftatute  for  a  falfe  oath  in 
Chancery,   to  fet  forth  the  bill  and  anfwer,   That  the  plain- 
tiff may  appear  to    have    been    aggrieved    by  it  }    and   for 
the     fame   rcafon    it    feerpeth   alfo^    That   you    ought,    in 
fuch  a  profecution  of  a  witneis  in  Chancery,  to  fet  forth 
the  interrogatory  in  particular,  and  to  (bew  how  it  was  ma- 
terial.    AUo  it  hath  been  rcfolvcd.   That  as  in  an  action  on 
tT.aon.  13.       the  ftatute  brought  by  one  perfon,  it  muft  appear.  That  tha 
3  Uoa,  ^8.       i^(q  Qa»h    was   prejudicial  to    the  plaintift'j  fo  in  an  ac^iion 
by   more   ths^n  one,    it  muft  appear   to   have  been  prejudi* 
cial  to   every  one  of  the    plaintiffs  :     And  it  hath  been.faid^ 
That  it  is  not  fufiicienc  to  ftiew  that  the  falfe  oath  eaufed  the 
court  to  make  an   award   againft  the  plaintiff',  uniefs  it  alfa 
appear  that  fuch  an  award  was  prejudicial  to  him,  and  there- 
fore where  the  plaintiff  at  a  trial  in  ejectment  challenged  a 
juror,  and  proved  his  challenge  by   a   falfe  oath^  by   reafon 
t  Lc^n»  40.       whereof  the  inqueft  was  not   taken,   and    confequcnily  tli© 
poflelTion  of  the  defendant,  who  had  a  defeafible    title,  conti«v 
ni4ed   longer    than  it  otherwife    would    have   done  \  it  hath 
been  adjudged,  That  fuch  a  defendant  cannot  have  an  a£tlon 
on.  the    ftatute  againft    fuch  witnefs,    becaufe    in   truth   he 
gjijncd  an  advantage  by  the  perjury.     Alfo  it  hath  been  holden. 
That  it   is  nov  fuiiicient  to  ftiew  that  the  perjury,  for  which 
an  a^ion   is   brought  upon  the  ftatute,  was  avftually   preju-r 
dlciai    to  the  plaintiff*,  uniefs  it  be   alfo  (hewn  to  have  beet) 
m^e  in  fome  caufe  which  may  properly  re  faid  to  have  been 
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pending  in   fuit  between   him  and    ^^c  pcrfcm   for  whom  ^«^*» 
c  wiineft  wast  examined  j  and  therefore  it  hath  been  holdcn* 
hat   whefC   A.  brought  a  bill  in  Chancery  againft  B.  an4 
e  lord  keeper,   by  an   order  made  C.    to  be  as  a  party 
(he  bill  againft  B.  and  afterwards  a  commiflion  went  forch 
examine  witnefics  between   B.  and  C.    upon   which   D* 
ing  produced  as  a  wicnefs  on  the  part  of  C.  Avore  dire£llf 
r    him  againft   B»  whereupon  a  decree  was  made  againft 
.  yet  B.  Cannot   have  an   action    on  the    fttituie,   becaufe 
.  was   not  a  party   to  the   fuit,  but  came   in  a  laten^  by 
1  order ;  and  it  Is  faid.  That  the  words  of  the  ftatute  are, 
where  one   is  grieved   by  a  depofiion    in  a  fuic  between 
party  and  party ;''  but  perhaps  the  authority  of  this  opin- 
ion may  juftiy  be  queftioncd,    not  only  becaufe  ihe  words 
f  the  ftatute  whereon  it  is  grounded  are  miftalcen,  but  alio 
ecaufe  the  offence  feems   in   truth  to   be  both  within  the 
iieining    and    lerter   of  *  the  law^  iince  thereby  a  perfon  is 
;rieved  in  refpeift  of  a  caufe  depending  in  fuic  in  a  court 
ntntioned  in  the  ftatute:    However   there  feems   to  be   no  ^  i^on.  loS. 
lottbt,    but  that  a  perjury  which  only  rends  to  increafc  or  i  K.f:b.  9. 
leBcn  the  damages  to  be  given    to  a    plaintiff,    is  as  much  ^^y"™""**  74* 
vitbm  the  ltatute»  as  any  perjury  which  goes  directly  to  the  %  Keb.  71S, 
poiat  of  the  ifliie :     Alfo  it  feemeth  to  be  fettled,  I'hat  per-  ^54' 
jury  in   a  caufe  wherein  an  erroneous  judgment  is  given,  is  '  ^*** 

I  gOjDd  foundation  of  a  profecution  upon  the  ftaiute^  while 
liich  judgment  ftaods  unreverfed. 

t  Seei,  24.  Ic  IS  enaftcd  by  8  Geo.  i.  c.  6.  "  That  if  q^^j^^,, 
^  any  perfon  making  fuch  affirmation  or  declaration  as  is  ap- 
^  pointed  by  this  adt,  fhall  be  lawfully  convicted  of  wilful, 
"  ialfe  and  corrupt  affirming  Or  declaring  any  matter  or  things 
'^  which  if  fworn  in  the  common  or  ufual  form,  v/ould  have 
''amounted  to  wilful  and  corrupt  perjury ;  every  perfon  fo 
"^  offending  ftiall  incur  and  fuffer  fuch  and  the  fame  pains, 
^  penalties  and  forfeitures  as  are  inflicted  or  enabled  by  the 
^>  laws  againft  perfons  convicted  of  wilful  and  corrupt  per* 
"jury," 

t  &v9.  25.  It  is  alfo  cnafted  by  31  Geo.  2.  C.  10.  f.  24* 
"  That  whofoevcr  ftiall  willingly  and  knowingly  take  a  falfc  o;!;*'',-?''!'^; 
*'  oath,  ur  procure  any  perfon  to  take  a  falfc  oath,  to  obrain  909. '  '  *  * 
"  the  probate  of  any  will  or  wills,  or  to  obtain  letters  of  ad- 
^  Qtniftration  in  order  to  receive  the  payment  of  any  wages, 
''.B*y».<»r  other  allowances  of  money,  or  prize  money,  due, 
"iWlhatiWerc  fuppofed  to  be  due,  to  any  officer,  (ieanun,  or 
\f(hec  perfon  intitled,  or  fuppofed  to  be  in  titled,  to  any 
^^VMEJTfff  pay*  or  other  allowances  of  money  or  prize  moneys 

(i)Df.:fcf vice  due  on  board  of  any  ftiip  or  veliel  of  his  ma« 
^  jcjlv,  ^«  or  the  executor,  adminiftrator,  wife,  rebtion  of 
'ptmWT.oJC^^J  fuch  ofScer  or  fcamar,  or  other  pcifon  who 


<^  0^    PERjURV.  thii 

^'  has  really  ferved,  or  was  fuppofcd  to  have  fervcd  ori  board 
••  of  any  (hip  or  veflcl  of  his  majefty,  &c.  ihall  be  deemed 
*^  guilty  of  felony,  and  fufFcr  death  without  benefit  o£ 
•*  clergy/'  (6) 

(6)  By  iS  Gfo,  %.  c.  J  3.  f,  r4«  For  the  relief  of  infolvent  debtors,  if  my  (herl/Tor  other  of- 
ficer perjure  himfelf,  in  taking  the  oaths  d'nedled  by  the  a6l,  he  (hall  forfeit  5C0  I. — And  if 
the  oOence  be  coanmlttcd  by  a  prifoncr,.  or  other  perfcn  enabled  and  intending  co  take  the 
benefit  of  the  ad,  it  is  felony  withwit  clergy. — ^Vide,  alfo,  »3  Ceo.  3.  c.  3ft  refpe^io^ 
perjury  of  freehcidert  at  eledioni  for  Crickiadc* 

^nn  of  the  in.       ^  gg^^  26.     It  IS  recited  by  23  Geo.  %.  c.  11.  ««  Whereas 
°**'*^*  by  reafon  of  difficulties  attending    profecutions   for   perjury 

and  fubornation  of  perjury,  thofe  heinous  crinnes  have  fre- 
quently gone  unpuniflied."  For  remedy  whereof  it  is  enaf^ed 
.**  That  in  every  information  or  indiftment  for  wilful  and  cor» 
••  rupt  perjury,  it  ftiall  be  fufficient  to  fet  forth  the  fubftancc 
**  of  the  offence  charged  upon  the  defendant,  and  by  what 
*•  court,  or  before  whom  the  oath  was  taken,  (averring  fuch 
•*  court,  or  perfon  or  perfons  to  have  a  competent  authority 
•*  to  adminifter  the  fame)  together  with  the  proper  averment 
•*  or  averments  to  falfify  the  matter,  or  matters  wherein  the 
•*  perjury  or  perjuries  is  or  are  affigncd;  without  fctting  forth 
•*  the  bill,  anfwcr,  (7)  information,  indidment,  declarationi 
**  or  any  part  of  any  record  or  proceeding,  either  in  law  or 
••  equity  other  than  as  aforefaid  ;  and  without  fctting  forth  the 
•*  commifTion  or  authority  of  the  court,  or  perfon  or  per- 
**  fons  before  whom  the  perjury  was  committed." 

(7)  In  perjury  in  an  anfwcr  In  Chancery  it  it  not  neccflary  to  prove  the  identity  <»f 
the  person  who  fworc  the  oath  j  it  is  iuincient  if  the  hand  writing  be  proved  and  that  tfit-  jui.t 
was  fubfcribed  by  the  mailer  as  being  Iworn  before  him,  2  Butrosv  1189.  Sea  viJc  O.  D. 
I7?4.  p.  5xa. 

t  Se^.  27.  It  is  alfo  further  enacted  by  par.  2.  **  That 
**  in  every  information  or  indidtment  for  fubornation  of  pcr- 
♦'  jury,  or  for  corrupt  bargaining  or  contradtinjr  with  others 
**  to  commit  wilful  and  corrupt  perjury,  it  fnali  be  fufHcicnt 
**  to  fet  forth  the  fubftancc  of  the  offence  charged  upon  the 
•*  defendant  without  fctting  forth  the  bill,  anfwer,  informa- 
•*  tion,  indidment,  declaration,  or  any  part  of  any  record  or 
•*  proceeding  cither  in  law  or  equity,  and  without  letting 
♦*  forth  the  commifTion  or  authority  of  the  court,  or  pcrfou 
**  or  perfons  before  whom  the  perjury  was  committed,  or  was 
**  agreed  or  promifcd  to  be  <;ommittcd."    (8) 

{%)  In  general  the  conrt  vrill  oblige  the  defendant  to  plead  or  to  demur  to  eren  a  dcfcOlve 
Indidlmcnt  for  tbif  offence.  2  Hawk.  c.  25.  f.  346.  1  hey  arc  alio  veiy  cauiio»»j  in  gr^/Ji- 
ing  a  certiorari  to  remove  it.  2  Hawk.  c.  27*  f.  28.  And  Lord  Thurlmrelulrd  pcrroijliwn 
to  amend  an  anfwer,  where  an  indi&mcnt  for  perjury  had  only  been  threatened,  even  whc»e 
the  p*rty,  having  no  intercity  could  not  be  fuppofect  to  make  the  falfc  oath  intentionally. >-• 
Brown  s'Cafei  in  Chancery,  419.  For  it  i»  the  province  ot  the  ^lajidj^ry  to  judje  of  the  in- 
tention. Vaux  ▼•  Lord  WsJtfaMB*  And  what  the  grand  ;ui)  ma^  finv^  the  cuurt  wjii  never  cs« 
funic*    B.  K^  H.  263* 
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t  Seff.  a8.  And  the  better  to  prevent  great  offenders  from  TJi^  court  may 
efcaping  puniihment  by  reafon  of  the  cxpence  attending  fuch  JI^neflcs*"o^t« 
profecutions.  It  is  further  enafted  by  p.  3.  **  That  it  (hall  profccutcJ. 
•*  and  may  be  lawful  to  and  for  any  of  his  majcfty's  juftice) 
"  of  aflixe,  or  nifi  prius,  or  general  gaol  delivery,  or  of  any 
•*  of  the  great  feflions  of  Wales,  or  of  the  counties  palatine} 
*.'  and  they  are  hereby  authorifcd  (fitting  the  court  or  within 
•*  twenty  four  hours  after)  to  direS  any  perfon  examined  as  a 
•*  witnefs  upon  any  trial  before  him  or  them,  to  be  profecuted 
•*  for  the  faid  offence  of  perjury,  in  cafe  there  (hall  appear  to 
«*  him  or  them  a  reafonable  caufc  for  fuch  profecution,  and  that 
*^  it  (hall  appear  to  him  or  them  proper  fo  to  do ;  and  to  afTign 
•*  the  party  injured,  or  other  perfon  undertaking  fuch  profecu- 
*'  tion,  counfel,  who  (ball,  and  arc  hereby  required  to  do  their 
•*  duty  without  any  fee,  gratuity,  or  reward  for  the  fame." 
Such  profecution  is  alfo  exempted  from  tax  or  duty  and  fees 
of  court,  and  the  clerk  of  the  aflize  is  ordered  to  give 
the  profecutor  a  certificate  of  the  fame,  being  diredted, 
Vf'uh  ihe  counfels  names,  &c. 

t  SiSf.  ag-  And  it  is  further  enafted  by  12  Geo.  i.e.  29    Attornlcj.    ! 
f.  4.  **  That  if  any   perfon  who  hath  been,  or  (hall  be  con- 
•*   vi<5led  of  wilful  and  corrupt  perjury,  or  fubornation  of  per- 
**  jury,  (9)  (hall  aft  or  pradife  as  an  attorney  or  folicitor,  or  J^i  or^lfm;a 
•*  agent  in  any  fuit  or  action,  in  any  court  of  law,  or  equity,  barratry. 
"  in  England,  the  judge  or  judges  of  the  court  where  fuch 
•*  fuit  or  a£tion  is  or  (hall  be  brought,  (hall,  upon  complaint 
**  or  information  thereof,  examine  the  matter  in   a  fummary 
**  way  (10)    in  open  court,   and   if  it  (hall  appear  to  the  /,Q^  vide  3 
•♦  fatisfaftion   of  fuch  judge  or  judges,  that  the  party  hath  Bar.  K.  B.  sf. 
•*  offended  contray  to  this  acEt,  fuch  judge  or  judges,  (hall 
•*  caufe  fuch  offender  to  be  tranfportcd  for  feven  years," 


CHAPTER    THE     SEVENTIETH, 
Of    FORGERY, 


o 


T  Forgery   there  are  two  kinds:    Firff,  By  commort  firitt.  t6. 
law.     Secondly,  By  the  ftatute*  **ieu  ».  c.  14^ 


Sfili  I.  Forgery  by  the  common  lawfeemeth  to  be  an  of- 
/ence  in  falfly  and  fraudulently  making  or  altering  any  matter  of 
record;  or  any  other  authentick  matter  of  a  publick  na- 
ture; as  a  pari(h  regifter  or  any  deed  or  will  j  punifhable  by 
fine  and  imprifonmcnr,  and  fuch  other  corporal  puniihment 
fe»  the  -court  i:i  difcrelion  (hall  think  proper,* 
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Fulton  46. 
«7  H.  6.  3. 
Moor  655,  759. 
Koy  xoi. 
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3  Idl.  f7f» 


f  Modern  66. 
Modern   192. 
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12  Mod. 
496. 
Strange   69. 
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3  Init.  1 69s 
Moor6i9, 


3  Inft.  169^ 


Tide  Moor  ^19* 
3  Modern  66, 


For  thi  better  underftanding  whereof,  I  (hall  endeavour  to 
Slew;  Firft,  In  what  cafes  the  making  or  altering  of  a  wri-», 
ting,  (ball  be  faid  to  be  fo  far  falfe  and  fraudulent,  as  to 
amount  to  forgery.  Secondly,  Tbat  a  man  may  be  guilty 
of  forgery  in  refpedl  of  all  the  above  mentioned  writings^ 
and  no  other. 

SeSi.  a.  As  to  the  firft  particular,  it  is  fald  to  be  pof- 
fible  for  a  man  knowingly  to  make  a  deed  in  bis  own  name* 
and  alfo  to  fign  and  feal  it  himfcif,  which  yet  in  judgment  of 
law,  may  be  no  better  than  a  downright  forgery  ;  as  if 
a  man  make  a  feoflfment  of  certain  lands  to  J.  S.  and  af* 
terwards  make  a  deed  of  feoffment  of  the  fame  lands  to  J.  D. 
of  a  date  prior  to  that  of  the  feoffment  to  J.  S.  in  which 
cafe  he  is  faid  to  be  guilty  of  forgery,  becaufe  he  know* 
ingly  falfifics  the  date,  in  order  to  defraud  his  own  feoffee, 
by  making  a  fecond  conveyance  which  at  the  time  he  had  no 
power  to  make,  Alfo  it  is  faid,  That  his  crime  would  bavtf 
been  no  lefs,  if  by  his  conveyance  he  had  paffed  only  ah 
equitable  intereft  for  good  confideration,  and  had  afterwards 
by  fqch  a  fubfequent  antedated  conveyance  endeavoured  to 
avoid  it.  Alfo  in  many  other  cafes  a  writing  may  be  faid 
to  be  forged  where  neither  the  hand  nor  feal  of  any  one  arc 
forged  ;  as  where  one  being  direAed  to  draw  up  a  will  for  a 
iick  perfon,  doth  infert  foroe  legacies  therein  of  his  own 
head  ;  or  where  one  finding  another's  name  at  the  bot- 
tom of  a  letter  at  a  considerable  diffance  from  the  other 
writing,  caufes  the  letter  to  be  cut  off*,  and  a  general  releafc 
to  be  written  above  the  name,  and  then  takes  oft*  the  feal, 
and  fijies  it  under  the  releafe ;  or  where  one  inferts  into  an 
indiftment  the  names  of  thofe  againft  whom  in  truth  it  was 
not  foi^nd  i  or  where  one  makes  any  fraudulent  alteration  of 
the  form  of  a  true  deed  in  a  material  part  of  it ;  as  by 
making  a  leafe  of  the  manor  of  Dale  appear  to  be  a  IcaCcr 
of  the  manor  of  Sale,  by  changing  the  letter  D.  into  an 
S.  or  by  making  a  bond  for  five  hundred  pounds^  ex* 
prefled  in  figures,  fecm  to  have  been  made  for  five  thou- 
fand,  by  adding  a  new  cypher.  But  Sir  Edward  Coke  feema 
to  fay,  That  a  deed  fq  altered  may  more  properly  be  caU 
led  a  falfe  than  a  forged  writing,  becaufe  it  is  not  forged 
in  the  name  of  another,  nor  his  feal  nor  hand  counterfeited. 
But  I  fee  no  good  reafon  why  fuch  an  alteration  of  a  deed 
(bould  not  as  properly  be  called  forgery,  as  the  entire  making 
of  a  new  deed  in  another's  name;  for  in  both  cafes  not 
only  the  fraud  and  villainy  are  the  very  fame,  but  alfo  a 
man's  hand  and  feal  are  falfly  made  ule  of  to  teftify  hi} 
a/Tent  to  an  inftrument>  which  after  fuch  an  alteration  i$ 
no  more  his  deed  than  a  Granger's.  Alfo  the  notion  of 
forgery  doth  not  feem  fo  much  to  confift  in  the  counterfeiting 
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a  man's  band  and  feal,  which  may  of^cn  be  done  innocently,  ^^^'*^*^^; 
but  in  f be  endeavouring  to  give  an  appearance  of  truth  to  a  mere  ^  ^  \jyj^',  ^^^ 
deceit  and  falfity,  and  either  to  impofe  that  upon  the  world  as 
the  folemn  act  of  another,  which  he  is  no  way  privy  to, 
or  at  leaft  to  make  a  man's  own  adt  appear  to  have  been 
done  at  a  lime  when  it  was  not  done,  and  bv  force  of  fuch  a 
falfitytogiveit  an  operation,  which  m  truth  andjulticcit  ought 
not  to  have,  as  appears  by  tbc  foregoing  Cufes  in  this  fcflion,  to 
moft  of  which  Sir  Edward  Coke  himfelf  feems  to  agree. 

S€£i.  3.     But  itfeemeth  to  be  clear.  That   he  whowritea 
m  deed  in  another's  name,  and  feals  it  in  his  prefence,  and  Puiton  ^5. 
by  bis  command,  is  not  guilty  of  forgery,  becaufe  the  law  n  H.  t.  4. 
looks  on  this  as  the  other's  own  fealing. 

&/?.  4*     Alfo  it  hath  been  adjudged.  That  he   fhall  not 
be  punifhed   for  forgery  who  rafeth  out   the  word  lihris   out  ^ 
of  a  bond   made  fo   himfelf,    and  putteth   in   Mards,    be-  Moor  655. 
caufe  here   is  no  appearance  of  a  fraudulent  defign  to  cheat  Saik.  375. 
,  another,  and  the  alteration  is  prejudicial  to   none  but  to  him 
who  makes  it,  whofe  fecurity  for  his  money  is  wholly  avoided 
by  it ;  yet  it  is  faid.  That  it  would  be  forgery,'  if  by  the  cir- 
cumftances  of  the  cafe  it  fhould  any  way  appear  to  have  been 
done  with  an  eye  of  gaining  an  advantage  to  the  party  himfelf, 
or  of  prejudicing  a  third   perfon.     Alfo  it  is  holden,  That 
fuch   an  alteration,    even    without   thefe  circumftanccs  is  a 
mifdemeanor,  though  it  be  no  forgery. 

Se£f.  5.  It  hath  been  refolved.  That  a  man  fhall  not  be 
adjudged  guilty  of  forgery  for  writing  a  will  for  another  with- 
out any  directions  from  him,  who  becomes  non  compos  before  i^  m  r  So. 
is  brought  to  him  ;  for  it  is  not  the  bare  writing  an  inftrument 
in  another's  name  without  his  privity,  but  the  giving  it  a  falle 
appearance  of  having  been  executed  by  him,  which  makes  a 
man  guilty  of  forgery. 

Se^.  6.  It  is  faid.  That  regularly  a  man  cannot  commit  Moor -60. 
an  aft  of  forgery  by  a  bare  nonfeafance,  as  by  omitting  a  Noy  ici.* 
legacy  out  of  a  will,  which  he  is  direfted  to  draw  for  ano« 
ther.  Yet  it  hath  been  holden  by  fome,  even  in  this  very 
cafe.  That  if  the  omidion  of  a  bequeft  to  one  caufe  a  mate- 
rial alteration  in  the  limitation  of  a  bequeft  to  another,  as 
where  the  omiflion  of  a  devife  of  an  eftate  for  life  to  one  man 
^ufeth  a  devife  of  the  fame  lands  to  another  to  pafs  a  prefent 
eftate,  which  otherwife  would  have  paflcd  a  remainder  only, 
he  who  makes  fuch  an  omiffion  is  guilty  of  forgery.  In  this 
cafe  the  (irft  enquiry  fhould  be,  with  what  intention  theomi/Tion 
was  made. 
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SfSI.  7.  It  fecmeth  to  be  no  way  material,  whether  a  forged 
inflrument  be  mailc  in  fuch  a  manner.  That  if  it  were  ia 
truth  fuch  as  it  is  counterfeited  for,  it  would  be  of  vali- 
dity, or  not;  and  upon  this  ground  it  hath  been  adjudged. 
That  the  forgery  of  a  protedian  in  the  name  of  A.  B. 
as  being  a  member  of  parliament,  who  in  truth  at  the 
time  was  not  a  member,  is  as  much  a  crime  as  if  he  were. 

And  now  I  am  to  fhew  in  the  fccond  place.  That  a  man 
may  be  guilfy  of  forgtry  at  common  law,  in  rcfpcct  of  any  of 
the  aWve-mentloncd  writings,  and  of  no  other. 

Sen,  8.  And  firft  it  is  clear.  That  one  may  be  guilty 
thereof  by  the  common  law,  by  counterfeiting  a  matter 
of  record  v  f^^  fincc  the  law  gives  the  higheft  credit  to 
all  records,  it  cannot  but  be  of  the  utmoft  ill  confe- 
quence  to  the  publick,  to  have  them  either  forged  or  falft*' 
ficd.   ■ 


SeSf,  g.  Secondly,  Alfo  there  fecmeth  to  be  no  doubt^ 
C.  Car.  326.  *  ^^^  ^'^^^  ^^^  "*^y  ^^  g"iJty  of  this  crime  by  the  common 
I  jnnes  52 ^  kw,  by  forging  any  other  authenticlc  matter  of  a  publiclt 
{^)  i^-^^^'fiS'  nature,  as  a  (a)  privy  feal,  or  a  (b)  licence  from  the  ba* 
(.)i  LcV/i^s.  n>ns  of  the  Exchequer  to  compound  a  debt,  or  a  (c)  cer* 
(4)  I  S;a.  142.  tificate  of  holy  orders,  or  a  {a)  protection  from  2  parlia- 
ment man. 

ScS?,  10.  Thrrcily,  It  is  affo  unqifcftiorrable.  That  2 
man  may  be  in  Vike  manner  guilty  of  forgery  at  common 
law,  by  forging  a  (<f)  deed,  and  furely  there  cannot  be  any 
reafon  to  doubt,  but  that  one  njay  be  equally  guilty  by 
forging  a  (/^  will,  which  cannot  be  thought  to  be  of  lefs 
confcquence  than  a  deed*  But  1  do  not  ftnd  this  point  any 
where   dirciily  hold  en. 

Scn>  11.  As  to  other  writings  of  ^n  inferior  nature,  I* 
fecms  to  have  been  gcncr^illy  laid  down  as  a  (g)  lulcy 
That  the  counterfeiting  of  them  is  not  properly  lo  gcry  > 
(/j)  and  fome  have  gone  io  far  as  to  hold,  'J 'hat  the  forging 
another's  hand,  and  thereby  receiving  rent  clue  to  him  from 
his  tenants,  is  not  puniihablc  at  all  ;  and  therefore  it  cannot 
but  be  more  fafe  to  proceed' againft  offences  of  this  nature, 
as  cheats  than  as  forgeries;  but  furely  it  cannot  be  proved 
by  any  good  authority,  'I'hat  fuch  bafe  crimes  arc  wholly  dis- 
regarded by  the  common  law,  as  not  defcrving  a  publick  pro- 
fccution  ;  for  the  opinion  in  the  boolcs  above  cited.  That  they 
are  punilhable  by  no  law,  fccms  by  no  means  to -be  main- 
tainable, fince  many  of  them  are  moft  certainly  punifhablc 
by  force  of  33  Hen.  8.  c.  1.  which  is  fct  forth  at  large  in 
the  following  chapter.  Neither  can  it  be  a  convincing  ar- 
giinjcnt,  'I  hat  they  aieuov  v^^^^^^'^'^^^  ^'  common  law',  (i) 


(e)  1  R.Abr.r.6. 
Riymond  81. 
Owen  47. 
J  Siii.  278. 
5  Leon.  170. 
(/)  Moor  760. 
hof  101. 
Dver  3^2.   It  is 

by  2  Geo,  2.    c. 
15.  intc,  p.  21C. 

(^e)iR:.lI.4.3.l. 

I  S:d.     16,  X55, 
451. 

i  R.  Abr.  66. 
Vi-'lnch.  4c,  50. 
3  Leon.  2 n. 
J   Le  )n.  ici, 
C  Eliz.  296. 

3  bulf  265. 
(/»)C-Cn«  .66. 
I  YrUt  146. 
1  Bulft.  26^. 
(ij  P.  N,  B. 
9^i  99»  '^^« 
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bccaMfe  they  are  of  a  private  nature ;  fince  deeds  contettt* 
ing  private  matters  are  alfo  of  a  private  nature,  as  much  as 
other  writings  concerning  fuch  matters  j  yet  no  one  will  fay, 
That  the  making  a  fallc  deed  concerning  a  private  mat- 
ter is  not  punifhable  at  comnlon  law»  But  perhaps  it  may 
be  reafonable  to  make  this  diftin6lion  between  the  counter* 
feiting  of  Tach  writings,  the  forgery  whereof  haih  been  al- 
ready (hewn  to  be  properly  puniftiable  as  forgery,  and  the 
counterfeiting  of  other  writings  of  an  inferior  nature,  that 
the  former  is  in  itfelf  criminal,  whether  any  third  perfon 
be  aSually  injured  thereby  or  not,  but  that  the  latter  is  no 
crime,  unlefs  focnc  one  receive  a  pr(yudicc  from  it,  (i) 

(i)  Vide  Barnard,  K.  B.  to.  Ld.  Raym.  14^1.  1  Bac.  Abr.  56S.  Vfhttt  A*fc  (i?'A!ohj 
Vrcic  very  fully  confidcrcd  in  the  cafe  of  the  King  v.  John  Ward,  of  Hackney;  a  ^d  in  wi)ic;k 
ic  was  ii^tcrmined  that  to  forge  1  releale  or  acquittance  for  the  delivery  of  g>odi{  alrhaujit 
nr>t  under  feai,  was  fvir^cry  at  common  Uw.  Vide  alfo  Lord  Raym*  7]7«  |  Mod.  137*  Ka^ni- 
Si.  and  Strange  747. 

SeSl.  12.  Thus  far  of  Forgery  by  common  law*— Artd  t1b\V  ort^orger>  Vu  j 
I  am  to  confider  forgery  by  the  ftatute,  which  depends  upon  ^****  ^'  '** 
5  Eliz.  c.  14.  by  which  it  is  enacted,  *^  That  if  any  per- 
**  fon  or  perfons  upon  his  or  their  own  head  and  Imaginaji 
**•  tion,  or  by  falle  confpiracy  and  fraud  with  others,  (hall 
**  wittingly)  fubiillyj  and  fallly  forge  or  make^  or  fubtill/ 
*'  caufc,  or  wittingly  aflcnt  to  be  forged  cJr  made,  any  falfe 
"  deed,  charter^  or  writing  fealed,  court  roll,  or  the  will  of 
**  any  perfon  or  perfons  in  writing*  to  the  intent  that  the  ftate 
**  or  freehold  or  inheritance  of  any  perfon  or  perfons  of,  in^ 
•*  or  to  any  lands,  tenements,  or  hereditaments,  freehold  or 
"  copyhold^  or  the  righr^  title*  or  intereft,  of  any  pcrfoi^  br 
"  peifons*  of,  in,  or  to  the  fame,  or  any  of. them,  ihall^  or  ^^^  Paitift  ^^i 
**  may  be  moleftcd,  troubled,  defeated,  recovered  or  charged;  ^^^ 
**  or  (hall  pronounce,  publifb,  or  (hew  forth  in  evidence* 
*'  any  fuch  falfe  and  forged  dcei^,  charter,  writing,  court 
**  roll,  or  will*  as  true,  knowing  ;he  fame  as  falfe  and  for<f;ed) 
**  as  is  afo-efaid,  to  the  intent  above  remembered,  (except  be* 
*♦  ing  an  attorney,  lawyer^  or  counsellor,  he  (hall  for  his  cfient* 
**  plead,  (hew  forth^  or  give  in  evidence  fuch  falfe  and  forged 
<*  deed,  Sc,  to  the  forging  whereof  he  was  not  party  nor  privy) 
**  and  (hall  be  thereof  convi6led  either  upon  at^ion  or  action* 
**  of  forgery  of  falfe  deeds,  to  be  founded  upon  the  faid 
•*  ftatute,  at  the  fuit  of  the  party  grieved  or  otherwifc* 
*•  according  to  the  order  and  due  courfe  of  the  laws  of  Par.  Hi 
**  this  realm,  &c.  (hall  pay  unto  the  party  grieved  his  dou- 
•*  bie  cods  and  damages  to  be  found  or  alicflc.i  in  that 
•*  court  where  fuch  convidlion  (hall  be*  and  alfi>  (hall  be 
**  fct  upon  the  pillory  in  fome  open  market  town,  br  other 
•*  open  place*  and  thcrt  have  both  his  ears  cut  off*  and 
«*  alfo  his  noitrils  fi  t  and  cut,  and  feared  with  a  hot 
-•♦  Iron,  &c.   2nd  (ball  forfeit  to  the  k'vnj^  lU^  v<\ko\^  \ttw^^ 
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**  and  profits  of  his  lands  and  tenements,  and  fuffer  pcr- 
"  petual  imprifonmcnt,  &c." 

Siil,  J  3.  And  it  is  farther  enaflcd  by  the  faid  flatutc, 
par.  3.  "  That  if  any  perfon  or  perfons,  upon  his  or  their 
**  own  head  or  imagination,  or  by  falfe  confpiration  or  fraud 
**  had  with  any  other,  fhall  wittingly,  lubtilly  andfalfly  forge 
*^  or  make,  or  wittingly,  fubtilly,  and  falfly  caufe  or  afTenc 
*^  to  be  made  and  forged,  any  falfe  charter,  deed  or  wri« 
*'  ting,  to  the  intent  that  any  perfon  or  perfons  {hall,  or  may 
^*  have,  or  claim  any  eftate  or  intereft  for  a  term  of  years, 
**  of,  in,  or  to  any  manors,  lands,  tenements,  or  heredita^ 
**  ments,  not  being  copyhold,  or  any  annuity  in  fee-fimple, 
**  fee-tail,  or  for  terqi  of  life,  lives  or  years,  or  fhall  as 
"  is  aforefaid,  forge,  make,  or  caufe,  or  affent  to  be  made  or 
**  forged,  any  obligation,  or  bill  obligatory,  or  any  acquittance, 
**  releafe,  or  other  difcharge  of  any  debt,  accompt,  a£lion, 
**  fuit,  demand,  or  other  thing  perfonal ;  or  fhall  pronounce, 
•*  publifh  or  give  in  evidence,  (except  as  before  excepted)  any 
**  fuch  falfe  or  forged  charter,  deed,  writing,  obligation,  bill 
"  obligatory,  acquittance,  releafe,  or  difcharge,  as  true,  know- 
•*  ing  the  fame  to  be  falfe  and  forged,  and  fhall  be  thereof 
•*  convided  by  any  6f  the  ways  and  means  aforefaid.  he 
*^  fhall  pay  unto  the  party  grieved  his  double  cofls  and 
*<  damages,  to  be  Found  and  affefTed  in  fuch  court,  where 
Lutw.  190.  cc  thg  faid  conviftion  fhall  be  had,  and  fhall  be  alfo  fet  upon 
**  the  pillory  in  fome  open  market  town,  or  other  open 
**  place,  and  there  have  one  of  his  ears  cut  off,  and  alfo 
**  fhall  fufFer  imprifonmcnt  for  one  year,  &c." 

A  fecond  offence       Si£l.   1 4.     And  it  IS  farther  enabled  by  the  fame  ftatute, 

feiooy  witlout     par.  7  &  8,  **  That  if  any  perfon  or  perfons  being  convidled 

^"i).  cc  Qr  condemned  of  any  of  the   offences   aforefaid,  by  any 

V  ••  of  the  ways  or  means  above  limited,   fhall  after  any  fuch 

**  his  or  their  convidion  or  condemnation,  eftfoons  commit  or 

**  perpetrate  any  of  the  faid  offences  in  form  aforefaid,  that 

•*  then  every  fuch  fecond  offence  fhall  be  adjudged  felony  wiih- 

««  out   benefit   of  clergy,  faving  to   all    perfons  other  than 

<<  the  faid  offenders,  and   fuch  as  claim    to    their  ufes,    all 

•*  fuch  rights,   &c.  which  they   fhall  have  to  any  the  herc- 

**  ditaments  of  any  fuch  perfon,  fo  as  is  aforefaid  conviftcd 

**  or  attainted,  at  any  time  before,  &c.   faving  alfo  the  dower 

«*  of  fuch  offender's  wife,  and  the  right  of  his  heirs. 

SiSi.  15.  And  it  is  furthe^  enafted  by  the  faid  flatufe, 
*•  par.  10.  "  That  all  jufticcs  of  oyer  and  terminer,  andjuf- 
**  lices  of  affize,  fhall  have  power  to  inquire  of,  hear  and  dc- 
'*  tcrminc  the  offences  afoiefaid." 

Se^.  16.     But  it  is  provided,  par.  9,  la,  &  16.  **  That 
«<  this  aft  or  anj  thing  vViwcm  cou^^LVu^d.^  (hall  not  extend  to 

3  %TC, 
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**  any  ordinary  or  his  commlflary,  &c.  for  putting  their  feal 
**  of  office  to  any  will  to  be  exhibited  unto  them,  not  know- 
**  ing  the  fame  to  be  falfe  or  forged,  or  for  writing  of  the  faid 
**  will  or  probate  of  the  fame,  nor  to  any  proftor,  &c.  of  anj 
«*  ecclefiaftical  court,  for  the  writing,  ferting  forth,' or  plead«- 
**  ing  of  any  proxy  made  according  to  the  ecclefiaftical  law, 
"  &c.  for  the  appearance  of  any  pcrfon  being  cited  to  appear 
•*  in  fuch  court  •,  nor  to  any  archdeacon,  or  official,  for  put- 
*'  ting  iheir  autheniick  feal  to  the  faid  proxy  or  proxies,  nor  ^o 
**  any  ecclefiaftical  judge  for  admitting  the  fame  5  nor  to  any 
**  perfon  who  fhall  plead  or  (hew  forth  any  deed  or  writing  ex- 
**  emplified  under  the  great  feal  of  England,  or  under  the  feal 
**  of  any  other  authenticJc  court  of  this  realm  ;  nor  to  any  per- 
**  fon  who  fhall  caufe  any  feal  of  any  court  to  be  fet  to 
**  any  fuch  deed,  charter,  or  writing  enrolled,  not  knowing 
**  the  fame  10  be  falfe  or  forged.'* 

In  the  conftru£tion  of  this  ftatute  the  following  points  have  1  Haie6S2,6S 
been  holden, 

Se£i.  17.  Firft,  That  a  falfe  cuftomary  of  a  copyhold  ma-  Dyer  32a. 
nor,  made  in  parchment  under  the  feals  of  feveral  tenants  of  the  ^  ''***""  '^^' 
manor,  and  containing  in  it  divers  falfe  cuftoms,  apparently 
tending  to  the  diftieri(hon  of  the  lord,  and  falfly  pretending  by 
its  title  to  be  fet  forth  by  the  confent  oY  all  the  tenants,  and 
allowance  of  the  lord,  is  within  the  firft  branch  of  forgery 
mentioned  in  the  ftatute,  as  being  a  fealed  writing  made 
to  the  intent  to  moleft  the  inheritance  of  the   lord. 

Sea.  18.  Secondly,  That  the  forgery  of  a  leafc  for  years,  J  ^''\  '^  • 
or  of  a  grant  of  a  rent-charge  for  years,  in  the  name  of  ^  ^** 
one  who  is  feifed  of  a  freehold  or  inheritance,  is  alfo  with- 
in the  faid  firft  branch  of  the  ftatute,  becaufe  the  faid 
branch  is  penned  in  general  words  extending  to  any  mo- 
leftation  whatfoever  of  fuch  cftate,  without  mentioning  any 
eftate  or  intereft,  in  the  claim  whereof  fuch  moleftation  (hall 
confift  ;  and  from  this  ground  it  follows,  that  thofe  words  in 
the  fecond  branch  of  forgery  mentioned  in  the  ftatute,  **  To 
"  the  intent  that  any  perfon  ftiall  claim  any  eftate  or  in- 
"  tereft  for  term  of  years,  &c."  arc  meant  only  of  fuch 
forgeries  which  relate  to  fuch  an  eftate  or  intereft  in  ejfe  before. 

Se5f.   19      Thirdly,  That  the  forgery  of  a  will  in  writing  Dyerjo*. 
of  one  poflcflcd  of  fuch  an  eftaie,  mentioning  a  bequeft  there-        # 
of,  is  within  the  faid  fecond  branch  of  the  ftatute,  as  being 
a  falfe  writing,  made   to    the  intent   that   fome  perfon  may 
claim  an  cftate  for   years  \  notwithftandine  the   faid  branch 
miAkes  no  exprefs  mention  of  a  will,  as  the  hrft  doth. 

Sea.  20.     Fourthly,  That  the  forgery  of  a  leafe  of  lands  in     t  .^ 
Ireland  is  not  within  cither  of  the  branches  of  the  fta:ute,  *  ''^' 


34i 

3  U«<».  ijck 


Or    FORGERY. 


Bk.t, 


1  Freeman  ^98. 
15  H.  7    15. 

^  R,.  Abr.  4^6. 


3  Jnft.  171, 

%  H4c  oS§* 


)  'ftft,    %J%n 


3  Inft.  17%. 


II  Modrrn  5* 
Hole  326. 
jKcb.  3S6.367« 
3  Inil,  169. 
S«  1  *^cb  «49. 
ft  Kob.  izg. 
Ot  T  caf'*  of 
thif  kind. 
%  iCeD    245, 


JaH^.  it.  Fif.hly,  That  the  forgery  of  a  deed  containing  a 
gift  of  mere  perfonal  cha^ttels,  is  alfo  no  way  within  the  (la- 
tute^  the  words  whereof  to  this  purpofe  are,  "  If  any  perfon 
*'  (hall  forge  any  obligation  or  bill  obligatory,  or  any  aquit- 
**  tance,  rcleafe,  or  other  difchargc  of  any  debr,  account^ 
**  action,   fuit,  demand,  or  other  thing  perfonal/* 

SeSI.  22*  Sijcihly,  That  the  forgery  of  a  ftaturc-merchant 
or  of  a  recognizance  in  the  nature  of  a  ftaru'c-ftaple,  by  ac- 
knowledging them  in  the  name  of  another  are  within  the  fta-^ 
tute,  as  being  obligations,  bccaufe  they  muft  have  the  feal 
of  the  party,  by  the  cxprefs  words  of  the  ftatutes,  which  ap- 
point in  what  manner  fuch  ftatuicor  recognizance  fhall  be  i^- 
^:en.  But  that  the  forgery  of  the  ftatute-ftaple  is  no  way  within 
the  ftatute,  becaufe  it  nccdeth  not  ihe  feal  of  the  piiny,  but 
only  the  feal  of  the  ftaple  provided  for  it, 

SiSf..2^,  Seventhly,  That  he  who  is  truly  informed  by 
ano:her,  that  a  deed  is  forged,  is  in  danger  of  the  ftatute 
if  he  afterwards  publifli  the  fame  to  be  true  ;  no'.wiihftand-. 
ing  the  words  of  the  fta  ule  be,  **  If  any  one  fhall  publifli,  &c, 
*'  fjch  falfe  and  forged  deed,  &c.  knowing  the  fame  to  be 
*^  falf(j  or  forged." 

Se^.  24.  Eighthly,  That  the  double  damages  to  be  award- 
ed to  I  he  party  grieved  by  a  forged  releafe  of  an  obliga- 
liouj  &:c.  fhall  be  governed  by  the  penalty,  and  not  by  the 
true  debt  appearing  in  the  condition, 

SeSI.  25,  Nin.hly,  That  one  who  hath  been  convi£led  of 
publilh'.ng  a  forged  deed,  may  become  guilty  of  felony  by  forg- 
ing another  deed  afterwards,  as  well  as  by  publifhing  any  fuch 
deed,  not>yithftanding  the  fecond  oirence  be  not  of  the  very 
fame  nature  wiih  the  firft  ;  for  ihc  words  of  the  ftatute  arc\ 
^*  If  any  perfon  being  convi6leJ  or  coiiucmi.ed  ot  any  of  the 
*'  offences  aforefaid,  &c.  (hall  afier  any  fuch  convidtion  or 
«'  condemnation,  eltfoons  commit  a»y  of  ihe  faid  oSiuces." 

S^^.  26.  Tenthly,  That  notvvilhftanding  it  be  neccflary 
Jn  every  profecution  upon  the  fta  ure  ftridtly  to  purfue  iHe 
very  words  of  ir,  (for  which  canle  it  hath  been  rtfolvHrd,  Yhot 
an  indiv^Hment  fcttins;  fonh  the  forgery  of  a  writing  inden- 
ted, v/iihout  adding  »ha:  it  was  ftaled,  is  fufTicient  ;)  yet  there 
is  no  neccjiity  thai  the  tranllation  of  fuch  words  be  made  ii\ 
proper  claCical  Latin,  fo  that  it  be  intelligible  ;  and  upon  this 
ground  it  hath  been  adjudged^  That  an  indictmcni,  fetiing 
forth  that  the  defendant  y^z-rr  caput  fuum  proprium  did  forge, 
&c.  meaning  thereby  to  exprcfs  that  he  did  it  of  his  own 
head,  is  fuffipicnt. 

Sea. 
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Si^.  27.     Eleventhly,  That  upon  indiiftmcnt  of  trcfpafs,  «  J![*?;*^'*^' 
forgery,  and  publication  of  a  deed,  a  veidift  finding  the  de-     *^/    ^^** 
fcndant  guiity  de  tranfgrejfione  i^ forger'ia  fradi^is  prout  fuperlus  2  Uv.  111,121, 
in  indi^amintofupponiturj   is  fufficient,  bccaufe  ihefe  words   de  3  ^.eble  353. 
tranjgrejjione  pnedi^*  include  the  whole.       Alfo  perhaps  fuch  a 
verdidl  may  be  fufficient  for  another  reafon,  becauie  the  offence 
is  equally  within  the  ilatute,  and  the  punilhmenr  the  very  fame» 
whether  the  party  be  guilty  both  of  the  forgery  and  publica<r 
tion,  Of  of  one  of  ihem  on)y. 

For  other  drterrnilaatioBi  upon  upon  thU  (latute,  vide  %  Bac.  Abr.  571*  Kcb.  707,  74?, 
*c^.  Barnard,  K.  B.  i6:J,  441,  461.  and  the  cafe  of  the  King  v.  Ciooke.  Strang.  901. 
PeHdea  this  (icneral  aft,  a  multitvde  of  others,  fince  the  revolution,  when  pap?*-  crrdlt  was 
firft  edabiiOied,  have,  in  a  viricty  of  inftance-,  IiiAided  capitiJ  puniCimcnt,  on  li;c  crime  of 
forgery.     For  which  vide  v^u  chapter  htiyf  ti^hu 
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OF  Cheats   punifbable  by  publick  profecution,   there  arc 
two  kinds  :    By  the  common  lavv,  and  By  ftatutc. 

Se^.   I.     And  firft  it  fecmeth,    that  thofe  which  are  pu-  (*)  2 Roll.  107. 

niHiable  at  common  law,  may  in  general  bedcfcribed  to  be  de-  ^' J»««^97» 

ceittui   pra<lViccs,  in  defrauding   or  cndeavou.iiig   (o   defraud  ^'r.  ^br.  7S. 

another  of  his  Jcnown  righ?  by  means  of  fome  artful   device,  i  KeheS/o. 

contrary  to  the  plain  rulcj  of  common   honefty  ;   as  by  (a)  m'^' ^,"*'*^ '^' 

playing  with  falfe  dice;  or  by   {h)   caufing  an  illiterate  per-  Fam-fley  40. 

ion  to  execute  a  deed   to  bis  prejudice,  by  reading  it  over  (^)  i-  ^i^'  v^^ 

Xo  him  in  worJs  different  from  ^holc  in  which  it  was  written  ;  ^-js  N^^y^JV' 

or  by  {c)  perfwajing  a  woman  to  execute  writings  to  another,  (f)  N  >y  '^g. 

;is    her   tiuiiee    upon    an    intended  marriage,  which  in  truth  J;^^®''.  ^^^ 

contained  no  fuch  thing,   but   only   a  warrant  of  attorney  to  i  MojV; n  ^- 6.  ■ 

confffs  a  judgment.   Sec,    or  by  {^d)  fupprcinng  a  will,  or  »  J'"^««  U- 

by  (e)  levying  a  fine   in  another's  name,  or  ff)  fuinc  out  ^J  L^^^  ^^' 

an  execution  upon   a  judgment  for  him,  or  acknowledging  borks  ab>v?  ei. 

an  adtion  in  his  name,   without  his   privity,  and  againil  his  t?d,  butiR. 

in  which  cafes,  by  fome  good  (g)  opinions  the  record  may  i^^/^Co'^t 

be  vacated.  axecaW/y.^ 

Sefl,   2.     It.(/;)  feemeth  to  be  the  better  opinion.  That  /i)6Mod.  ic* 
the  deceitful  receiving  of  money  from  one  man  to  anoihei's  Saikdj  -,79.  ' 
Mfe,  upon  a  falfe  pretence  of  having  a  mcllage  and  order  to  that  y  ^^^  »«i<?f »'  i2. 
purpofe,   is  not  punifhable  by  a  criminal  prolecution,  becauL-  t/R^VTof^. 
it  is  accgmpanicd   v/ith    no   manner    of  artful  couvrivancc,  bcii.  Cif.  201. 

Z^  buc 
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Viie Whcatley'f  ^ut   wholly   dcptfnds  en  a  hart  naked  Tie ;  and  it  is  faid  to  be 
BUcL? 273!'^^  needlcfs  (o  provide  fcverelaws  for fuch  mifchicfs,  againft  which 
common  prudence  and  caution  may  be  a  fufficient  fecurity. 

Sfc  the  autho.        ^e£l.  3.  Somc  of  thc  abovc-mentioned  ofFenccs  arc  puniih- 

f'^J^'V' AnTthe  ^^'^  ^^^  ^"'X  ^^^*^  ^"^  ^"^   Imprifonmcnt,  bnt  alfo  wih  far- 

ach  recitca  in-    thcr  infamous  punifhment,  (as  cheating  with  falfc   dice,  efpe- 

fra.  fed.  8  and    cially  if  the  offender  be  a  common  gamefter  j  others  are  pu- 

^'  niftiable  with  fine  and  imprifonmcnt  only,  by  the   difcreuon  of 

the  judges,  which  is  regulated  by  the  circumft*inccs  of  each 

particular  cafe  ; .  and  fome  of  them  are  made  felonies  by  21  Jac, 

c.  26.  as  appcarcth  from  chapter  forty-five. 

f\)  Changing  corn  by  a  nn'.ller  and  returning  bad  corn  inftead  of  it,  is  punifhablc  by  indidmeot; 
for  bffing  in  ihff  way  of  trade  it  is  deemed  an  offence  agilnft  the  pi.b!:ck,  i  ScfT.  Ca.  ai7» 
So  alfo  to  run  a  fuct  race  fraudulently,  and  by  a  previous  underlUntling  with  the  feeming 
competitor  10  win  money.  6  Med.  42.  So  alfo  if  an  indented  appienticc  enrers  himfelf  as 
a  foldicr,  and  receives  thc  bounty,  and  it  difchargcd  on  his  mailer**  demanding  him,  he  may 
b€  indittcd.    The  King  v.  Jones,  Lent  Afl*.  Coventry,    1777. 

1  Ha^e  506.  Si£i.  4.     OfFcnces  of  this  kind  by  ftatute  depend  upon  33 

aSciT.  Caf  27.  j|en.  8.  c.  1.  by  which  it  is  enafted,  **  That  if  any  perfon  or 
Ban^K.  B.298,  "  pcrfons  fhall  falfly  and  deceitfully  obtain  or  get  into  his  or 
331.  •*  their  hands    or    pofleffibn,   any    money,   goods,    chattels, 

5aikcid379*        cc  icwcls,  or  other  things    of  any  other   perfon    or   perfons, 

6  Mu.*rn  105,  i  ^  .  "  ^  •         r  ir         i  r  • 

iir,  301, 311.  *'  by  colour  and  m'sans  of  any  privy  fallc  token,  or  counterfeit 
9  St.  Tr.  67.  «*  letter  made  in  another  man's  naifie,  to  a  fpccial  friend  or 
"  acquaintance,  for  the  obtaining  of  money,  &c.  from  fuch 
**  perfon,  and  (hall  be  thereof  convi£ted.  by  Witnefs  taken 
**  before  the  lord  chancellor,  or  before  the  juftices  of  afl^ze, 
«<  or  before  the  juftices  of  peace  of  any  county,  city,  borough, 
**  town,  or  franchife,  in  iheir  general  fefTions,  or  by  a£t/on 
«»  in  any  of  the  king's  courts  of  record,  every  fuch  offen- 
**  der  Ihall  fuftcr  fuch  punifhment  by  imprifonoaent,  fet- 
**  ting  upon  the  pillory,  or  otherwife  by  any  corporal  pains 
•*  except  pains  of  death,  as  (hall  be  appointed  by  ihofe  before 
**  whom  he  fhall  be  fo  convift." 

5f(^.  5.  And  it  is  farther  enafted  by  the  faid  ftatute,  "  That 
«*  as  well  the  juftices  of  affife  for  the  time  being,  as  alfo  two 
**  juftices  of  peace  in  the  fame  county,  whereof  the  one  to  be 
**  of  the  quorum^  may  call  and  convene  by  procefs,  or  other- 
<i  wife,  to  the  faid  affifcs,  or  general  feflions,  any  perfon  be- 
'  **  ing  fufpefled  of  any  of  the  oficnces  aforefaid,  and  to  com- 

*•  mitor  bail  him  till  the  next  aftifes  or  general  fefTions,  &c.'* 

5^<f7.  6.     Sir  Edward  Coke  is  of  opinion.  That  the  offender 
3  Inft.  T27.       cannot  be  fined  in  a  profecution  upon  this  flatute,  becaufe  it  is 
c.  c*r.  564.      cxprcfly  ordained.  That  fome  corporal  punifhment  fhall  be  in- 
flided,  and  no  other  is  mentioned  ;  however,  there  is  a  prece- 
dent in  Croke's  Reports,  by  which   it  appears.  That  one  con- 
viiicdon  fuch  a  profecution  hath  been  adjudged  not  only  to 

flaod 
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ftand  on  the  pillory,  but  alfo  to  pay  a  Hne  of  five  hundred 
pounds,  and  to  be  bound  with  good  lureties  to  his  good  beha- 
viour. (2) 

(1)  In  indi^lmentt  apon  thU  ftatute,  the  falfe  token  made  ufc  of  muft  he  fet  fortK.  Str« 
1 1 27.  And  ir  has  b?en  held  a  falfe  token  fy  ufc  for  the  purpofes  of  deceit  a  counter- 
feit pafs.  DaU.  91.  Or  a  pretended  power  to  difchar«:e  foldiers.  i  La:c1i  sox.  Or  to  ob- 
tain gooif  upon  pretence  of  being  of  age  and  then  pleading  infancy.  Or  to  prjduce  papcni 
purpoitiag  to  be  orders  from  abroaJy  and  under  the  pretence  ot  being  a  mercn^At  to  obtain  goods*  ^ 
Saver  2g6.  '  Or  to  exchinge  a  fpuriuu-^  wine  for  a  genuine  commodity  under  the  iTetence  of  beiof 
a  m':rchant  and  broker.  6  Mod.  ^02.  Or  to  fell  the  flsfh  of  an  unbated  bull  z%  for  tl*er 
beef.  Sayer  147.  Or  to  fell  any  commodity  by  a  fale  meafure.  Burr  11^5.  Bui  feiliQf 
beer  /hort  of  the  juil  and  due  meafure  is  not  an  indictable  off.-nce.  i  WiKon  301.  Sayer 
146.  I  Black.  274.  Nor  felling  gum  of  ont  denomination  fur  that  of  anothrr.  Sayer  205*. 
Nor  felling  wrought  gold  as  and  for  gold  of  the  true  llandjird|  proTided  the  offender  it  not 
a  goldfmich.     Gowper  323. 

.t  St^I.  7.     It  is   alfo  cnaaed  by  30  Geo.  c,  24.  "  That  O.B.i78j.We. 
"  all  per  fens   who  knowingly   and    dcfigncdly   by  falfc  pre-  2outl7ns*to*** 
**  tcnces  fhall  obtain  from  any  perfon,  money,  goods,  waies.  Adding.  P. s.f, 
•*  or  merchandizes  with  intent  to  cheat  and  defraud  any  per-  ^*' 
**  foil  or  pcrfons  of  the   fame,  (hall  on  conviSion  be  put  in  ,^^^/;  lie^i  «^ 
**  the  pillory,  or  publickly  whipped,  or  fined  and  imprifoned,  this  lUtute. 
**  or  tranfported,  not  exceeding  ihe  fpacc  of  fcven  years,  as  ^®^P««'*4« 
"  the  court  (hall  in  difcreiion  think   fit." 

t  Sen.  8.     It  is  alfo  enaftrd  by  16  Car.  2.  c.  7.  "  That  a  Abr.  Eq^ 
"  if  any  perfon  fhall  by  any  fraud,  unlawful  device,  or  other  ^}^'  J^4- 
**  ill    praSice    in   playing   at    cards,    dice,    tables,    tennis,  ,  Uvina^aJi, 
**  bowls,   fklttles,  ihovelboard  j  or  by  cock-fighting,  horfe-  Ld.  Raym.  69. 
*•  racing,  dog-matches,  foot-races,  or  other  paftimes,or  games,  ^^^"^IJ^ 
*<  or  by  bearing  a  fhare  in  the  flakes,  or   by  betting  on  the       ®   •    *••' 
**  fide*of  fuch  as  fhall  play,   z&y  ride,  or   run   as  aforefaid, 
^*  win  any  fum  or  other  valuable  thing,  he   fhall  forfeit  tre- 
**  ble  the  value  in  the  manner  the  aft  direSs." 

t  Sc.^.  9.  It  is  alfo  further  enafted by  9  Anne.  14.  "  That  ^|*^"icin 
•*  if  any  perfon  fhall  by  any  fraud  or  fhift,  cozenage,  circum-  v.  Lookup, 
**  vention,  deceit  or  unlawful  device,  or  ill  practice  whatfoe-  where  it  was  ie- 
"  ver,  in  playing   at  cards,  dice,  tables,  tennis,  bowls,  or  Th^cLu't «nngt 
*'  any  the  games  aforefaid,  or  bearing  a  (hare  in  the  flakes,  fet  a  fine  upon 
**  or  betting  on  the  fides  of  fuch  as  do  play,   win   any  fum  ^^«  o^^^er  on 
«*  of  money,  or  other   valuable  thing,  on  conviftion  by  in-  onthis'aa*fth*t 
**  formation  or  indi<Slment,  he  fhall  forfeit  to   fuch   as   fhall  the  only judg- 
«'  fue  for  the  fame,  five  times  the  value,  be  deemed  infamous,  "?vc\s^!LnL 
*'  and  fuffcr  corporal  punifhmcnt  as  in  cafes  of  pecjury."  hconviaei,  hc 
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CHAPTER    THE    SE  VENTY- SEC  O  ND^ 
Of    conspiracy. 


FO  &  the  better  ynderftanding  the  nature  of  Confpiracy, 
I  (hall  conftder  who  mi^y  be  faid   to  be  guilty  of  it, 
and  in  what  manner  fuch  offenders  are  to  be  puni&cd. 

S^Si.  I.     As  to  the  firft  point,  there  can  be  no  better  rul^ 
tl"*^'  ^^\'        ^^^^  ^^^  ft^tute  of  33,  or  rather  / 1  Edw.  i .  the  intent  where-*' 
pny.^44^'  '^^  of  ^was  to  make  a  final  defcnition  of  conrpirators,  to  which 
piirpofe  it  dcdareib,    "  That  confpirators   be  they   that   do 
♦*  confedrr  or  bind  themfelves  by  oath,  covenant,  or  o'her 
**  alliance,  that  every  of  them  ihall  aid  and  bear  the  other 
^*  falfly  and  maliciouHy  to  indid,  or  caufe  to  indid,  or  falfly 
^^  to  move  and  maintain  pleas,  and  alfo  fuch  as  caufe  chil- 
•*  dren  within  age  to  appeal  men  of  felony,  whereby  they  arc 
"  imprifoned  and  fore  grieved ;  and  fuch  as  retain  men  in 
'  ♦*  the  country  with  liveries  or  fees  for  to  maintain  their  mali- 

*^  cious  enterprizes  ;  and  this  extendeth  as  well  to  the  takers 
*^  as  to  the  givers.  And  flewards  and  bailiffs  of  great  lords, 
**  who  by  their  feigniory,  office,  or  power,  undertake  to  bear 
*>  or  maintain  quarrels,  pleas,  or  debates  that  concern  other 
*^  parties  than  A^ch  as  toi^ch  the  eilate  of  their  lords  or 
♦'  ihemfclves/^ 

l^.  Jiiy.  rrfo.  S'/zf?.  2.  Ffotp  this  definition  of  confpirators  it  fccms  clearly 
IMo<L  321.  to  follow.  That  not  only  thofe  who  ad^ually  caufe  an  innocent 
? Co'inzq?  s'70.'  man  to  be  indifled,  and  alfo  to  be  tried  upon  the  indidment, 
whereupon  he  is  lawfully  acquitted,  are  properly  confpira- 
tors, but  that  thofe  alfo  are  guilty  of  this  offence,  who  barely 
.Confpire  to  indift  a  man  falfly  and  malicioufly,  whether  rhcy  do 
any  adl  in  profecuiion  of  fuch  confpiracy  or  not.  For  th^ 
words  of  the  ftatute  feem  exprefly  to  include  all  fuch  confede- 
racies under  the  potion  of  confpiracy,  whether  there  be  any 
profecution  thereof  or  not^  And  if  fvich  a  confederacy  be 
within  the  letter  of  the  ftatute,  there  feems  to  no  manner  of 
rcafon  to  fay.  That  they  are  not  alfo  within  the  meaning  of  it, 
fince  it  is  a  high  contempt  of  the  law,  barely  to  engage  in  fuch 
an  affociation  to  abufe  it,  to  ferve  the  purpofes  of  oppreflion  and 
injuftice.  Neither  can  it  be  a  feverc  conftruc^ion  which  will 
bring  a  crime  fo  evidently  contrary  to  the  firft  principles  of 
common  honefly,  within  the  meaning  of  a  law,  the  words 
whereof  do  plainly  fccm  to  extend  to  it. 
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And  therefore  I  Cannot  but  queftion  the  accuracy  of  thAt  3  '"^-  '4S» 
defcription  of  confpiracy  which  is  given  in  the  third  Inditti^te,   ^oMoI.' zilu 
whereby  the  lawful  acquittal  of  the  party  grieved  is  required  F.N.  b.  114. 
to  make  the  ofFenders  guilty  of  this  crime.     It  is  true  indeed,  »L)a««Abr.  m, 
That  a  bare  confpiracy  to  indi6laman  will  not  maintain  a  writ  l]l\  c.  173, 
of  confpiracy  at  the  fuit  of  the  party  grieved,  becaufe  it  doth  i74»»75- 
not  do   him  any  a^ual  damage.     Alfo  it  mutt  be  confefl'ed,  ^^'''°"fA'' 

__,  ..-•',.,,  ^  ,         ,  ,       ,         r        B.  Appeal  68. 

That  It  IS  often  laid   down  as  a  general    rule,  and  taken  for  ,  r.  Abr.  tio» 
granted.  That  no  fuch  confpiracy  is  a  good  foundation^ for  fuch  *»»»  »H« 
Si  writ,   unkfs   the  plaintiff  be  lawfully  acquitted.     And  it  is  ^eg^ji^^^ir 
certain.  That  there  is  no  formed  writ  of  confpiracy  in  the  re-  j  jon.  93,  94. 
gifter  for  a  malicious  indidment  or  appeal  ;  but  wkat  fuppofes  ^*JJ**^*';^ 
fuch  indictment  or  appeal  to  have  been  a£tually  brought,  and  ^^^  k.  p.  14! 
the  party  to  have  been  legally   difchargcd.     From  whence  it  xo  Modern  210. 
follows.  That  no  one  can  have  the  benefit  of  any  fuch  writ  in  ^SV*^^^  ^' 
the  rcgifter,   who  upon  a  falfe  accufation,  is  put  to  the  trou-  Ice  s  P.c.*l74. 
blc  and  vexation  of  being  apprehended,  examined,  or  com-  Vide  %  inO. 
muted,  &c.  Without  being  ever  indicted  or  appealed.     How-  ^^^»  5^- 
ever  It  IS  certam,    That  an  acquittal -by  verdict  is  not  wways 
ueceflary  to  maintain  fuch  ^'Writ^for  it  appears  by  the  regiftcr 
itfelf  that  where  one  brought  fuch  a  writ  in  the  ufual  form, 
having  it  in  the  words  quoufque  acquieiatus  fuiffet^  Gfr.  againl^; 
one  who  had  been  non-fuited  in  a  malicious  a^eal  of  felony 
brought  againtt  him,  his  writ  was  abated,  becaufe  fuch  a  non- 
fuit  v/ould  not  make  good  the  words  ^uoufjue  acquietatus  fuijfit^ 
and  yet  he  afterwards  brought  a  new  writ,  wherein  he  ufed  "he 
.  words  quietus  recejfit^  inftead  of  acquieiatus  fuiffity  and  recovered. 
And  why  may  not  a  nev7  writ  as  well  be  formed  in  any  other 
C3l\c^  which  is  as  much  wi.hin  the  mifchief  of  the  ftatutc  aa 
this  ?     Or  what  colour  can  there  be  to  fay,  That  the  malici- 
ous putting  of  a  man  to  the  unreafonable  charge,  fcandal,  and 
trouble,  of  a  criminal  profecutioR,  which  is  fo  palpably  ground* 
lefs,  as  not  to  have  probability  enough  to  induce  a  grand  jury 
to  find  an  indictment,  fhould   not  be  as  good  a  foundation  of 
complaint,  and  a  grievance  as  much  within  the  meaning  of  the 
ilatute,  as  the  putting  one  to  the  charge  and  vexation  of  % 
groundlefs  aftion,  either  in  a  temporal  or  fpiritual  court,  for  (^^  iicgift.  i  v4» 
uhich  it  appears  by  the  (c^)  regiftcr,  That  a  writ  of  confpiracy  F.  N.B.  116. 
doth   lie  without  making  ufe  either  of  the  words  acqjiietatus     T\^^\. 
fuijjet^  or  quietus  recejfit?     Neither  can  it  be  faid,  1  hat  the  ,  Keb.  a^V* 
opinion  I  contend  is  wholly  unfupported  by  authotity,  as  ap-  (^>9Co.  36. 
pears  from  the  Poulterer's  cafe  in  {h)  Coke's  ninth  report. 

However  fince  it  is   certain,   That  an  (c)  adion  on  the  ^^ »  ,  y^,,^ 
cafe    in   the   nature    of  fuch    writ   doth   lie   for  a   falfe  and  94.      •'    *    ^* 
malicious  profecution,  for  any  crime,  whether  capital,  or  not  '  *'*!'*•  '^> 
capital,  though  it  doth  not  proceed  to  an  a^^tual  indiftmcnt,  or '{Tj^^'Yi^* '^** 
•appeal,  and   that  the  fame  damages  may  be  recovered  in  fuch  c.  jac.  150, 
a6Hon  as  in  a  v^rit  of  confpiracy,  it  ha«h  been  thought  need-?  Y^VJ^T^* 
lefs  to  inquire,  whether  fqch  writ,  maybe  tr,aiutaL\at4  (ox  ^xiOci  ^'.Vvx'lVv 
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sRoli.  256.2137.  a  profecttlion  or  not.  But  howfoever  the  law  may  ftand  in  rela- 
«  B«lft.  270,  jj^^  j^  ^j.j^j  of  confpiracy,  there  fcems  to  be  no  manner  of  rea- 
s  Roll.  T09.  fon,  ibat  the  ftated  form  of  fuch  writs  (hould  any  way  reilrain 
1 R.  AW.  ii2,  a  proceeding  by  way  of  indictment  or  information  againft  per- 
i!»y'  n?  t«o.  ^^"^  which  arc  apparently  within  both  the  letter  and  meaning 
Coo,  I  Buift. '   of  the  ftatute.  ( 1 ) 

Telv.  116.  Hurt.  49.  C.  Eliz.  563.  9  Co.  57.  565.  9  Co.  57.  5  Mod.  394,  4995.  i 
Salkel4y  I5»    Daut.  208.     SirAnge  691..     X  Ray  374*    Bull  N.  P.   14.     Holt.  4,  150. 

(1)  In  an  »^!on  for  •  malicious  profecutlony  it  is  incumbent  on  the  plaintiflf  to  /hew  that 
the  oig'mal  fuit,  wherei>)ever  inftltuted,  is  at  an  end.  For  otherwife  he  might  recover  in  the 
a6Mnn>  and  afterwards  be  convidtcd  upon  the  original  Tuit.  Douglas  305.  For  this  purpofe  he 
flMiil  produce  and  prove,  a  copy  of  the  acquittal  on  record,  the  fubdance  of  the  evidence,  the 
charges  of  acquittal,  and  the  circumftances  which  (hew  the  profecution  was  malicious  and  with- 
out probable  caule.    Bull  Nifi  Prius,  13,  14* 

iS  *  *^*  ^*  ^"^  '*  fcems  certain.  That  a  man  may  not  only  be  con- 

3  Sid.  174.  demned  to  the  pillory,  but  alfo  to  be  branded  for  a  falfe  and 

I  Kebk  350.  fnaltcious  accufation,  but  fmce  it  doth  not  appear  to  have  been 

i^Modl^c^  folemnly  rcfolved,  that  fuch  an  offender  is  indidlable  upon  the 

y86.    '      '  Aatute,  it  feems  to  be  more  fafe  and  advifeable  to  ground  an 

I  Sid.  6S.  indii^ment  of  this  kind  upon  the  common  law,  than  upon  the 

}f)^i^^A^  ftaiute,  fincc  there  can  be  no  doubt,  but  that  all  confederacies 

9  Co.  56.  whatfoever,  wrongfully  to  prejudice  a  third  perfon,  are  highly 

3  ^'j^^^'  ^Zg  criminal  at  common  law,  as  where  divers  perfons  confederate 

Sa?keia*^74,    '  (d)  together  by  indircf^l  means  to  impoverifh  a  third  perfon, 

I  Vcntris  303,  or  {e)  or  falfly  and  malicioufly  to  charge  a  man  with  being 
•^od.  1S5.  ^^^  reputed  father  of  (f)  a  baftard  child,  or  to  maintain  one 
S  i^oi*  3»o.*  another  in  any  matter,  whether  it  be  true  or  falfe.  (2) 

II  Mod.   55. 

Carthf  416.    Fofttr  22f. 

(%)  Townieymen  confederating  and  refufirg  to  work  unlefs  for  certain  wages  may  be  in- 
dited /or  a  confpiracy,  notvrithdanding  the  ftatates  which  regulate  their  work  and  wagei  do 
not  direA  )his  mode  of  profecntion,  for  the  offence  confiAs  in  the  confpiring,  and  not  in  the 
rrfufal,  a«d  all  confpiraciek  are  illegal  although  the  fubjeft  mattrr  of  them  may  be  lawful,-.. 
Vide  the  cafe  ^  the  Tub-women  v.  the  London  Brewers.  8  Mud.  ii.  320.  So  alfo  a  bare 
confpiracy  to  do  a*lawful  aft  to  an  unlawful  end  is  a  crime,  although  no  aft  be  done  in 
confequcnce  thereof.  S  Mod.  321.  And  the  f:«ft  of  confpiring  need  not  be  proved  on  the  trial 
but  may  be  colleftcd  by  the  jury  from  collateral  circumftances.  1  Black.  Rep.  392.  Strange 
144.  And  if  the  parties  concur  in  doing  the  aft,  although  they  were  not  previoufly  acquainted 
with  each  other,  it  is  ronfpiracy.  Lord  Mansfield  in  the  cafe  of  the  prifoners  in  the  King's 
Bench.     Hillary  Term.  26  Cieo.  3. 

SiSf.  3.  Neither  doth  it  feem  to  be  any  juftification  of  a 
confederacy  to  carry  on  a  falfe  and  malicious  profecution. 
That  the  indictment  or  appeal,  which  was  preferred,  or  intended 
^^Kebi^iVi!  ^^  ^^  preferred,  in  purfuance  of  it,  was  (g)  infufficient,  or  that 
Style  IS7.  ^^^  court  wherein  the  profecution  was  carried  on,  or  defigned 
I  R.  Abr.  110.  to  be  carried  on,  had  no  jurifdidion  of  the  caufe,  or  that  the 
ye^v.^46,*M7.  ^^^^^^  of  the  indidment  did  import  no  manner  of  fcandal, 
c.  EHa-Vv'  ^^  ^^*^  ^^^  P^^^y  grieved  was  in  truth  in  no  danger  of  lofing 
xBttif.270,271.  cither  his  life,  liberty,  or  reputation.  For  notwithftanding 
•  n'^stX  V-^'    ^^^  "'"'""'^  intended  to  the  party  againft  whom  fuch  a  coofede« 

racy 
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racy   is  formed,  may  perhaps  be  inconfiderable ;  (£)yetthe  (*)Reg.  154. 
adbctation  to  pervert  the  law  in  order  to  procure  it;  feems  F^  N.  B.  iiS« 
to  be  a  crime  of  a  very  high  nature,  and  juftly  to  defcrvc  the  l/t?*^  ll\c 
rcfentment  of  the  law.  i  R.  Abr.  nt. 

2  Mod.  52,  326. 

Con.  a   Keb.  SSi.    W.  Jones  94.    %  Cr.  i3o.    Vide  the  c«ic  of  the  Kiuf  v.  Rifpal.  1  BUck. 
Rep.  368.      Burr.   1320. 

Sfff.  4.     Neither  {a)  is  it  any  pleA  for  one  who  is  profc-  W  9  C«»  55» 
cutcd   for   fuch    an    unlawful    confederacy.    That    nothing  Ja'co!'23,  ^o, 
more  was  intended  by  him,  but  only  to  give  his  teftimony  91,  92.    , 
in   a  legal    courfe  of  juftice   againft  the   party    to    whofc  c.  EHx.  ycyi^ 
prejudice  fuch  confederacy  is  fuppofed  toliave  been  formed  ;  ,^„.  ^7. 
for  notwithftanding   it  may  be  faid,  That  it  would  be  a  great  iR.  Abr.  113^ 
difcouragement  to  legal  proceedings  to  make  perfons  liable  to  ^^»  ^'5j^ 
a  criminal  profecution,  for  barely  intending  to  give  their  evi-  jj^^f^  ^^  g^ 
dencc,and  it  would  be  a  pre-jitdging  ofacaufe  to  try  the  truth  Con.  iR.  A4e. 
of  the  tcrtimony  intended  to  be  given  in  it  before  the  caufc  it-  ^Vv.  B.  iic. 
felf  is  determined  ;  yet  the  law  will  rather  venture  this  mif-  3|  |£  si  u 
chief,  than  fufier  fo  flagrant  a  villainy  to  go  unpunifhed.  How- 
ever if  there  be  any  probability,  l^hat  the  principal  caufe  will 
ever  be  tried,  it  feems  proper  to  apply  to  the  court  to  ftay  the 
trial  of  the  confederacy  till  the  merits  of  the  principal  cauie 
be  determined. 

Sc^.  5.      Yet  {b)  it  feems  to  be  certain.  That  no  one  fB)  27  Airyy^ 
is  liable   to   any  profecution  whatfoever,   in  refpeft  of    any  ^^jj^'^  "*• 
verdidl   given   by  him  in  a  criminal  matter,    either  upon  a  Bridg.  i3«,x3i« 
grand  or  petit  jury.     For  fince  the  fafety  of  the  innocent,  and  *«  £•  3-  »?• 
punifliment  of  the   guilty,  doth  fo   much  depend   upon  the  tlco-aTi'Il. 
fair  and  upright  proceeding  of  jurors,  it  is  of  the  utmoft  con-  Reg.  134.' 
fequence,  that  they   {hould  be  as  little  as  poflible  under  the  ^'  N.  B.  115. 
influence  of  any  paflion  whatfoever.     And  therefore,  left  they  sJp.  c,  172, 
ihould  be  biafTed  with  the  fear  of  being  barrafli^d  by  a  vexatious  173. 
fuit,  for  a^Sing  according  to  their  conftienccs,  (the  danger  of  ^•^•7'  ^^9*  ' 
which  might  cafdy  be  infinuated,  where  poweifu)  men   are  vaugh.  i\^ 
warmly  engaged  in  a  caufc,  and  thoroughly  prepoflcflcd  of  the 
juftice  of  the  fide  which  they  efpoufe)  the  law  will  not  leave  any 
poflibility  for  a  profecution  of  this  kind. 

It  is  (rue  indeed,  the  jurors  were  formerly  fometimes  quef- 
-  tioned  in  the  Star-Chamber,  for  their  partiality  in  finding  a  p.  N.  B.  lou 
manifeft  offender  not  guilty  \  but  this  was  always  thought  a  i<^ 
very  great  grievance  ;  and  furely  as  the  law  is  now  fettled  by 
fiufliel's  cafe,  there  is  no  kind  of  proceeding  againft  jurors  in 
refpeft  of  their  verdids  in  criminal  matters  allowed  of  atthis 
day.  As  to  the  objedion.  That  an  attaint  lies  againft  a  jury 
for  a  falfe  verdi<^  in  a  civil  caufe^  and  that  there  is  as  much  rea- 
fon  to  allow  of  it  in  a  criminal  one,  it  may  be  anfwered.  That 
in  an  aiuintj  a  man's  property  is  only  brought  into  queftion 

a  fecond 
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A  (econJ  time,  and  not  his  liberty  or  life  j  and  alfo  it  may  be 
generally  prefumed,  That  a  jury  is  likely  to  be  equally  infiu«n<* 
ccd  with  the  fear  of  an  attaint  from  cither  of  the  contending 
parties,  whereas  if  any  fuch  examinations  of  their  proceedings 
were  allowed  in  criminal  caufes  they  might  be  often  in  great 
danger  of  one  fide,  by  incurring  the  refentmerit  of  a  power- 
ful pfofecutor,  and  provoking  him  to  call  their  conduft  into 
qucilion  for  their  fuppofed  partiality  }  but  fhey  could  have  lit^ 
tie  t9  fear  from  an  injured  criminal  who  woul4  feldpm  be  it\ 
circumftanccs  to  make  his  profecution  formidable* 

Se^.  6.    And  as  the  law  has  exempted  jurors  frort  the  dan- 
ILvluLittiS   fcr  of  incurring  any   punifliment  in  refpeft  of  their  verdift 
,jg.        '      *  in  criminal   caufes,    it    hath    alfo    freed    the  judges  of  all 
ta  Ed.  4«  iS.    courts  of  record   from   all   profecutions  whatfocver,    except 
S^P^ct'iyV.   '"  ^^^  parliament,   for   any  thing  done   by  them  openly  in 
fuch  courts  as  judges.     For  the  authority  of  a  government 
cannot  be  maintained,  unlefs  the  greateft  credit   be  given  td 
thofc    who  are  fo  highly  intrufted    with  the    adminiftration 
q{  publick  jufticc  ;  and  it  Would   be  impoflible  for  them  to 
keep  up  In  the  people  that  veneration  of  their  perfons,  and 
fubmiflion  to  their  judgments,  without  which  it  is  impoffiblii 
to  execute  the  laws  with  vigour  and  fuccefs,  if  they  fliould 
be   continually  expofed  to  the  profecutions  of  thofc  whofc 
.•-  '  partiality  to  their  own  Caufes   would  induce  them  to  think 

jx  Co.  24;  thcmfelves  injured.  Yet  if  a  judge  will  fo  far  forget  the  dig- 
nity and  honour  of  his  poft,  as  to  turn  folicitor  in  a  caul'c 
which  he  is  to  judge,  and  privately  and  extrajudicially  tamper 
with  witneiTcs,  or  labour  jurors,  he  hath  no  rcafon  to  com- 
plain, if  he  be  dealt  with  according  to  the  fame  capacity,  to 
which  he  fo  bafely  degrades  himfelf. 

Secl.  7.     It  appears  not  only  from  the  words  of  the  fta- 
*C»rih.  416.        tute,   but  alfo  from  the  plain  reafon  of  the  thing.  That  no 
1  R.  Atf.  XO-,    confederacy  whatfoever  to  maintain  a  fuit  can  come  within  the 
l;l*CoV*s*'^'    danger  of  the  ftatu(e,  unlefs  it  be  both    falfe   and  malicious. 
For    it   w6uld  be    a   moft  dangerous   difcouragement  of  all 
legal  profecutions,  if  thofc  who  engage  in  them  upon    a   pro- 
bable groundy  fliould  be  in  danger  of  being  found  guilty  of  fo 
heinous  a  crime  upon    their  not  being    able    to  bring   their 
L^Am  '-'^*    fuits  to   their  intended   efFeft,       And  from   hence  it  clearly 
folloAr-s,  That  if  the  defendants  to  an   indi^i^ment  or  appeal 
in  murder   be  iound   guilty   of  homicide  fe  defcndendo^   or  by 
mifidventure,  or  get  off  by  pleading  the  king's  pirdon,  their 
profccutors  are   in  no  danger  of  beinfr.  punilhed  as  confpira- 
tors.     And  from  the  fame  i^rcund  it  alfo  follows,  That  if  the 
defendants  in  a  writ  of  confpiracy  can  flicw  a  probable  caufe 
of  ful'picion,    they  ftiall  be  diichariicd  ;  ar.  wi.cre  being  accu* 
ftd  of  a  confpiracy  for  indicting  a  pcrfon  of  larceny,  they  cail 

ib«vf 
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fticw  that  fi  larceny  was  tcmmitted  at  fuch  a  time  atid  place,' »  L<»ii.  107. 
and  that   the  party  charged  by  them  for  fuch  larceny   was  Kchr!*8i!?3. 
foand  by  them   at  the  fame  time  and    place,    with  fufpicU  aoH.y.  11/ 
ous  circumdances  ;  or  where  perfons  being  charged  with  a 
confpiracy  for  indicting  another  for  felonioufly  carrying  away       / 
a  woman  with  great  violence,  and  numbers  are  able  to  prove  to  H.  7.  iu 
that  they  faw  the  perfons  whom  they  fo  accufed  riding  arm«d  p**?.*.^*' 
in  a  warlike  manner,  and  following  after  thofe  whtj  in  truth  x'lwIJ  lojl 
actually  did  the  felony^  and  that  it  was  the  common  report  of 
the  country  that  they  were  all  of  the  company.     J3ut  fomc  have 
faid,  That   there   is  a  neceffiiy  to  plead  fuch  mauer  fpccially, 
and    that  it  cannot  be  given  in  evidence    oa  the  general 
ifllie.  *   * 

SeSf.  8.     It  plainly*  appears  from  the  Words  of  the  fiatUfe,  uUod.itti 
That  one  perfon  alone  cannot  be  guilty  of  confpiracy  within  ^l)}J^'  ^'  *• 
the  purport  of  it ;  from  whence  it  foUovts,  That  if  all  the  de-  5.  p.c/173, 
fendants  who  are  profecuted  for  foch  a  confpiracy  fcc  acquitted  c.  EUt.  7<m..  ■ 
but  one,    the    {d)  acquittal  of  the  reft    is   the   acqtrittal  of  J  Jf^^b**** 
that  one  alfo.  AMb  upon  the  fame  grc^tmd  it  hath  been  hoMen,  (^)  ^t  id*  j.'jj 
That  no  fuch  profecution  is  maintainable  againft  a  (^)  hvArand  S*  P*  ^*  X74« . 
and  wife  only,  becaufe  they  are  efteemed  but  009  perfon  in 
law,  and  are  prefumed  to  have  but  one  one  wilU 

But  it  is  certain.  That  an  a6lion  on  the  (£)  oafe  in  the  na- 
ture of  a  confpiracy  may  be  brought  againft  one  only.     Alfo  ^^J^  fjj!***'** 
(cl)  it  hath  been  refolvcd,  That  if  fuch  an  a£lion -be  brought  m.*       '   *  * 
againft  feveral   perfons,  and  all  but  one  to  be  acquitted,  yd  l;  ^'  ^*  "*•; 
judgment  may  be  given  againft  that  one  only.  q[  Cir/afo. 

(J)  1  R.  Ahr.  iTi.  111.  C.  Elit.  701.  6  Mod.  170.  i  Saund.  22«.  Kty,  176,  iZ6,x  Krfb. 
^07.  Str,  144,  195,  1127.  I.  Wiif.  aio.  5  Mod.  40S.  Latch  80,  162.  la  Mod.  20q1 
liuiicr  N.  P.   14.  '  ^^ 

SeSJ.  9.     As  to  the  fecond  point,  v/z.  In   what  manner 
offenders  of  ihis  nature  are  to  be  puniihed,  it  is  clear.  That 

thofe  who  are  conviclcd  of  confpiracy  at  the  f lift  .of -ihe  (i)  {*)  24  td.  j. 
party  ftall   only  have  judgment  of  fine  and    imprifonmcnt,  '^-^  ^' 
and  to'reridcr'tothe  plaintiffhis  damages.     Alfo  it  is  Certain,  I  1"^.  stV, 
that  he  who  is  convicted  at  the  fuit  of  the  (/)   king,   of  a  562. 
confpiracy   to  accufe  another  ctf  a  matter  which  may  touch  ^\^'  ^'  '•-*:• 
his  life,  fhdl  have  judgment  that  he  Ihall  lofe  the  freedom  and  [{^L^'irlV 
franchile  of  the  law,  (whereby  he  is  difablcd  to  be  pnt  upon  F-  *•'•  B.  ji6. 
any  jury,   or  to  be  fworn  as  a  witnefs,  or  even  to  appear  in  I  }"J*  ^'H' 
perfon  in  any  of  the  king's  courts  ;)  and  alfo  thai  his  houfes,  S.  P.  c?  x^s. 
lands,  and  goods,  fhall  bt^  feized  in  the  king's  hands,  and  his  *7  Aflizc  sv* 
hf)ufes  and  lands  rftrcpcd  and  wafted,  his  trees  rooted  up  and  ^*"^"  ^*^' 
rafcd,  and  his  body  imprifuned.     And  this  is  commoiily  cal- 
led a  villainous  judgment,  and   is  given  by  the  common  law,  WScM'-hoiki 
and  not  by  any  ft.4tuie,  as  is  faid  generally  in  fome  (^)  books,  ^^'^'^  '''^''^^ 
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«7^C  S9»  •  to  be  the  proper  judgment  upon  every  conviSion  of  confpi' 

4$l£iV^  racy  at  the  fuit  of  the  king,  without  any  reftridion  to  fucb  as 

Sorr.  10x7.  endangered  the  life  of  the  party.     But  I  do  not  find  this  point 

•■tt»i^>9^*  any  where  fettled.  (3) 

(t)  There  has  been  no  inftance  of  the  viUainons  judgment  iince  the  reign  of  Edward  the 
Tbm.  The  ufual  mode  of  punifliment  at  prefent  is  by  pillory,  fine,  imprifonment,  and  furety 
§u  the  good  behavionr.  Burr.  996,  1027.  Str.  196.  Crown  Cir.  aoS.  The  quarter  fefliont 
htfVe  Jitrildidion  over  this  olTence.  Finch  So.  8  Mod.  311.  And  on  motion  in  arreft  of 
j«dg|Beat  the  defendant  muft  be  perfonally  prefent  in  court.    Strange  1227.    Burr.  931. 


CHAPTER     THE     SEVENTY- THIRD, 

Of     L    I    B    E    L    S. 

See  In*.  174.  T^  treating  of  Libels  I  (hall  confidcr ;  Firft,  What  (hall 
A  Co.  53*,  s9*  X  ^^  '^^^  to  be  a  libel.  Secondly,  Who  are  liable  to  be  pu- 
«foor8i3, 627.  nifiied  for  it.  Thirdly,  In  what  manner  they  are  to  be 
J?;^;|:-       punifhcd. 

Popham  133, 

139.     Selden  tit.   libeli.      1  Ventris  31.     Hob.  253.     Carth.  405.      1  Salk.  21 1.     Fitzgib. 

lai,  253.    a  Wilfon  403.    a  Burr.  980. 

I  Coke  125.  Siff.  I.     As  to- the  firft  point  it  feemeth,  That  a  libel  in  a 

^M^^j.  ^^*^  ^'^^^^  *^  taken  for  a  malicious  defamation,  expreffcd  ei- 
Salk.  418*.  ther  in  printing  or  writing,  and  tending  either  to  blacken 
6tr,  4*»»  79 «•  the  memory  of  one  who  is  dead,  or  the  reputation  of  one 
U^y  III'  ^^^  ^*  ^\iyt^  and  expofe  him  to  publick  hatred,  contempt  or 
ii'ldod.  2193.  ridicule. 

J  Coke  125.  Se£i.  2.  But  it  is  faid,  That  in  a  larger  fenfe  the 
Skin.  123, 124.  notion  of  a  libel  may  be  applied  to  any  defamation  whatfoe- 
Ld.  R4y^43'i.  ^^^y  txpreffed  either  by  figns  or  pi<ftures,  as  by  fixing  up  a  gal- 
l  K.eb.  378.  lows  againft  a  man's  door,  or  by  painting  him  in  a  ihameful 
and  Ignominious  manner. 

SeSf.  3.     And  fince  the  chief  caufe  for  which  the  law  fo  fe- 
verely  puniflies  all  offences  of  this  nature,  is  the  dired  ten- 
*  {f*ke'^2*       dency  of  them  to  a  breach  of  publick  peace,  by  provoking  the 
12  Coke  35!     parties  injured,  and  their  friends  and  families,  to  a£ls  of  re- 
Raymond  201.    venge,  which  it  would  be  impoffible  to  reftrain  by  the  fevereft 
SavU^49V*^**   laws,  wc re  there  no  redrefs  from  publick  juftice  for  injuries 
Salk.  49*,  418.   of  this   kind,  which  of  all  others  are  moft  fenfibly  felt  ;  and 
I  Sid.  270,271.  fince  the  plain   meaning  of  fuch  fcandal   as  is  expreflfed  by 
^       '  '7+«      figns  or  piftures,  is  as  obvious  to  common  fenfe,  and  as  eafily 
underftood  by  every  common  capacity,  ancf  altogether  as  pro- 
voking, as  that  which  is   exprefled  by  writing  or   printing, 
why  {houl4  it  not  be  equally  criminal  \ 
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SdH.  4»    Aind  from  the  fame  ground  it  fteiiiedi  cVarty't6   Hotirti^jr^ 
fbllow,    That  fuch  fcandal  as  is  exprcfled  in   a  fcoffing  and    l^^^x^^'^l^^ 
ironical  manner,   makes  a  writing   as  properly  a  libel,    as    ^  Burrdw  ^U^ 
that  which  is  exprcfled  in  direct  terms;  as  where  a  writing  in  *  JJ^^™  iJ^' 
a  taunting  manner  reckoning  up  feveral   afts  of  publick  cha-  4  i^eatd!*St«tJ 
rity  done  by  one,  fays,  **  You  will  not  play  the  Jew»  nor  the  Liiw  151. 
hypocrite,"  and  fo  goes  on  in  a  drain  of  ridicu4e  to  infinuate,  ?"I?"  ^^s**^ 
that  what  he  did  was  owmg  to  his  vam-glory  j  or^  where  a  Fopham  %^zm 
writing,  pretending  to  recommend  to  one  the  charaSers  of  Hobanais- 
feveral  great  men  for  his  imitation,   inftcad  of  taking  notice  j^^^^' 62^^* 
of  what  they  are  generally  efteemcd  famous  for,  pitched  on   r.  Abr.  ^j* 
fuch  qualities  only  which  their  enemies  charge  them  with  the  ^^^n*  >*»• 
want  of  J  as  by  propoftng  fuch  a  one  to  be  imitated  for  his  ^^^"S*^^'* 
courage,  who  is  known  to  be  a  great  ftatefman  but  nofoldier  \ 
and  another  to  be  imitated  for  his  learning,  who  is  known  to  be 
a  great  general,  but  no  fcholar,  l^c.  which  kind  of  writing  is  as 
well  underftood  to  mean  only  to  upbraid  the  parties  with  the 

want  of  thefe  qualities,  as  if  it  had  diredly  and  exprefly  done  fo 

■• 

Se£},  5.     And  from  the  fame  foundation  it  hath  alfo  been 
refolved,  (tf)  That  a  defamatory  wrinngexprefling  only  one  or  («)  Hurt's CilW 
two  letters  of  a  name,  in  fuch  a  manner,  that  from  what  goes  J""*  ■* 
before  and  follows  after,  it  muft  needs  be  underftood  to  fig-  ^  Mod,rn  68^ 
nify  fuch  a  particular  perfon,  in  the  plain,  obvious,  and  natu-  12  Modem  139. 
ral  conftruftion  of  the  whole,  and  would  be  perfed  nonfcnfe  !•<*•»•*>»•  879f 
if  ftrained  to  any  other  meaning,  is  as  properly  a  libel,  as  if 
it  had  exprcfled  the  whole  name  at  large;  for  it  brings  the 
utmoft  contempt  upon  the  law,  to  fufler  its  juftice  to  be  elu* 
ded  by  fuch  trifling  evarioni> :  and  it  is  a  ridiculous  abfurdity 
to  fay.   That  a  writing  which  is  underftood   (b)  by  every  the  (h)  Onapprct^ 
meaneft  capacity,  cannot  poflibly  be  underftood  by  a  judge  t»«n  ^'>''  ■"  'n- 

^•,J   ;..^-.  ^       rf      w      formation   fome 

^^^  J«»^y-  friend   to  the 

parly  compliiita* 
jn;,  i})ouid  by  affidnvtt  ihte  the  fisving  read  the  libel,  and  that  he  vnderftanda  and  belicrei  it  to 
Jiican  :hc  pitr:y.     Note  in  3  Bac.  Aor.  493, 

Sf.l.  6.     And  from  the  fame  ground  it  farther  doth  appear,  .^Cokc  11$. 
That  it  is  far  from  being  a  juftification  of  a  libel,  that  the  ^loctthii! 
content*  thereof  are  true,   (\)  or  that  the  perfon  upon  whom  Strange  49^. 
it  .is  made,  had  a  bad  reputation,  fince  ihe  greater  appearance   3  ^*<^';'^  49^ 
tlicreis  of  truth  in  any  malicious  invedive^  fo  much  the  more  ^    ^*    ^-'^'^i* 
provoking  it  is. 

(1)  In  an  action,  tHc  trutn  of  a  libel  may  be  pleaded  in  Ju(!ificat»oP,  Hob.  253.  And  even 
•n  \  motion  tor  an  icformatiftn,  the  truth  or  falfehood  t>f  the  iib(.l(>u3  mi-lcr  will  cjofii  rably  iiH 
fli-cn,e  the  court  either  to  refufc  or  to  grmt  ir.  Srra.  498.  An  uffiisvii  ihcre^t»re,  except  it> 
pinicolar  cafes,  n  always  reqiircd  tVom  th'.*  parry  auolyiav:,  rtar'ng  p-fi£:vely  and  dr^dtly  that 
the  cont'nt*  of  the  imputed  libel  4rc  not  true.  D:)«5l.  aSa,  3S3.  Or  the  ccurt  will  leave  th« 
injury  u  br  rcmeiied  in  the  ordinary  courl'c  of  jufticc  bv  adlion  or  inii^tmcnt.  Jitru.  408.— But 
tne*Co»urt  will  not  grant  th'S  cxtraonlinary  rcrr^iy  by  information,  nor  ihould  9  granc  jury  finj  ^n 
indlAment,    uilcfik  ihe  olTcnce   be  of  fuch  ii^nal  eoormity   that  it  may  rcafonabiy  be   cuu^vn^*  V 

Vox.  /,  ^  A  a 
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to  have  a  tendency  to  dlfturb  the  peace  and  harmony  of  t^c  Ci-nnmunity,  In  fuch  a  cafe  the 
^mbllc  arc  juftly  placed  in  the  chir.ic1cr  of  an  often  led  pn»fccMi(>r,  lo  vindicate  the  common  right 
o;  ally  though  violated  only  in  fh:  p-.'rfon  o(  an  iiiiiiriiual  \  for  the  malicious  publication  of  evert 
truth  itfelf  cannot  in  tru<*  policy  be  fuflVreJ,  to  interrupt  the  tranquillity  of  any  well  ordered 
focicty.— This  is  ;i  principie  fo  rational  and  pure  that  it  cannot  be  tainu'd  by  tie  vulgar  o«{ium 
v%hich  has  accompanied  the  dcrlvution  of  the  do^lrine  from  the  tyranny  ot  the  Star  -  Chamber ; 
'hf.  adoption  of  it  by  the  \mrft  of  courts  can  never  weaken  its  autlioiity,  and  witnout  it  all  the 
CO  if 'TIS    of  locisty   might  with  im|  unity    be   hourly  cndatigcxcd  or  defUoycd.  —  Vide   Law  of 

5  Coke  125.  Se^*  7.     Nor  can  there  be  any  doubt  but  that  a  writing 

u'nL^iiA^^^'  which  defames  private  perfons  only,  is  as  much  a  libel  as  that 

Cru*  Car,  175,    which    defames    perfons    intruded    wi  h   a   publick  capacity^ 

S^*'  inafmuch   as  it  manifeilly   tends  to  create   ill   blood,  and   to 

\f^\,y^^  13*9.       caufc  a  difturbancc  of  the  pubiicic  peace.      However  it  is  ccr- 

Comb.  65.         tain,  I'hat  it  is  a  very  high  aggra\aiioii  of  a  libel  that  it  (ends 

Cartli.  15.  ^Q  fcandalize  the  governmen'-,  by  reflecting  on  ihofe  who  arc 

sicVn.' fa3!         in'ruftcd  with   the  adminiilration   of  publick   affairs,  which 

FCrb.  773.  doth  not  only  endanger  the  publick  peace,   as  all  other  libels 

Su  ir.  2977.     Jq^  ^y  flirring  up  the  parties  immediately  concerned  in  it  to 

adts  of  reveng**,  but  alio  has  a  direct  tendency  10  breed  in  the 

people  a  diflikc  of  their  governors,  and  incline  ihem  to  faction 

and  fcdition. 

MHardrcs47o  •^*<^^-  ^'  ^"^  '^  ^^^^  ^^^^  rcfolvcd,  That  no  falfe  or  fcan* 
t  ».cv.  240.  dalous  matter  contained  in  (a)  petition  to  a  committee  of 
•X  Md.4i4,4r5.  parliament,  or  in  (h)  articles  of  the  peace  exhibited  to  iufticcs 

I  Siund.  lii.       ^  f.  •  I  /    \  I-  1  i- 

»  Ktrb.  832.       of  pence,  or  in  any  other  (c)  proceeding  in  a  regular  courlc 
fh)^Co\Lc  '4.  of  juftice,  will   make  the  complaint  amount  to  a  libel  ;  for  it 
(e)  Dyer  z8s.     ^^uld  be  a  great  difcouracemcnt  to  fuitors  to  fubicft  them  to 
Bull.  N.  w  6.    pttbiick  prolecutions,    in   rcfpect    of  tncir    applications  to  a 
>loor  6x7.         court  of  juftice.     And  the  chief  intention  of  the  law  in  pro- 
hibiting perfons  to  revenge    hcmfclves  by  libels,  or  any  other 
private   manner,   is  to   reftrain   them   from   endeavouring   to 
make   them.elves  th^ir  own  judges,   and   to  oblige   them  to 
refer  the  decifion  of  their  grievances  to  thofe  whom  the  la\^ 
///;2Keb.S32.  has   appointed   to  determine    them.      Alfo  {ti)  it  feemclh   to 
2inft.  i28.        have  been  holden  by  fome,  I'har  no  want   of  jurifdidion  in 
Mw^i43,'705,  ^^^  court,  to  which  fuch  a  complaint  fliail  be  exhibited,  wiU 
Sao.  make  it  a  libtl,  becaufe  the  miftake  of  the  proper  court  is  not 

Fopham  fc«.  imputable  to  the  party,  bu:  to  nis  counfcl.  Yet  if.it  fliall 
4c!ira  D^g.iVa  nianikftly  appear  foni  the  whole  circumltances  of  the  cafe, 
Dy:r285.  That  a  profecutioii  is  intirely  faH>,  n-.aliciou?,  and  groundlefs, 

^RMirt^c'^'    and   commenced,   not  with  a  dtfign  to  go  through  with  it, 
OoJbol't  340.'      but  only  to  expole  the  dcfcndaiit's  character  under  the  flieW 
Pa::n  145,180.  of  a  legal  proceeding;  I  cannot  fee  any  rcafon  why  fuch   z 
T2  C'.ke'ioi.      "^^'*^^*-*»7   ^^  publick  juftice  {hould   not  rather  aggravate   the 
%  M<.(iftrn  119.    offence,  than  make  it  ceafe  to  be  one,  and  make  fuch  fcandat 
»  Au.crfoAiS.    'j^  good  ground  of  an  indictment  at  the  fuit  of  the  king  ;   as  it 
makes  tiie  malice  of  their  proceeding  a  good  foundation  of  an 
action  on  the  cafe  at  the  fuit  of  the  party,  whether  the  court 
hdd  a  juiildiclioi^of  the  c^ufc  or  not.     But  it  is  faid,  that  no 
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J^rcfcntmcnt  of  a  grand  jury  can  be  a  lifecl,  not  bnly  becaufc  Sceiftinv. 
pcrfon^  who  are  fuppofed  to  be  returned  without  their  own  ^l'^  *°,^j'  *^j| 
feeking,  Md  are  fwofrl  to  z&.  impartially,  (hall  be  prefumed  the  foregoing 
to  have  proper  evidence  for  wh«t  they  do^  but  alfo  becaufe  it  Charter  o^ 
would  be  of  the  utmoft  ill  confequence  any  way  to  difcourage     **"  P"*cy* 
thesn  from  making  their  inquiries  with  that  freedom  and  rea* 
dinefs  which  the  publick  good  requires.     For  Which  confide-  MovrtStTi 
rations,  it  feems  reafonablc  to  ejtcmpt  them  from  the  fear  of 
any  kind  of  profecution  in   refpedl  of  their  inquiries,  as  has 
been  ihewn  more  at  large  in  (he  chapter  of  confpiracy^ 

SeSJ'.  ().     Howe^^er  it  feems  clcar^  That  ho  writing  what* 
focver  is  to  be  eftecmcd  a  llbel^  unlefs  it  refleft  upon  fome  par-  ^^h'  *3^- 
ticular  perfon  ;  and  it  feems,  That  a  writing  full  of  obfcene  i^^^  kly^ltSi 
ribaldry,  without  any  kind  of  refledlion  upon  any  one,  is  not  4  Re&dS.  L4 
punifliabie  at  all  by  any  profecution  at  common  law,  as  I  have  *5'*      ^ 
heard  it  agreed  in   the  Court  of  King's  Bench;   (2)  yet   it  si^nrdu.  iV 
feems.  That  the  author  may  be  bound  to  his  good-behaviour,  i»  Mod.  139^ 
as  a  fcandalous  perfon  of  evil  fame*  L'Aty*^87tt» 

%  Strange  934. 
Sir.  K.  B.   138,  t66.     Seethe  Chapter  concerning  Surety  forfhi  good  ftthiriour.  i  Veat«  JO,  i6k 

(a)  It  w«fo  Agreed  in  Reid*8  Caf<r>  11  Mod.  14a  j  But  in  tfteclft  of  th<  King  v.  Curi,  Mich,  f  1 
Geo.  Z'  for  pubUihIng  an  obfcene  book,  the  Court  were  untnimons)  that  it  it  a  temporal  offeucd  | 
tad  that  Read*!  cafe  was  not  law.  Stra.  7SS,  834.     Vide  alfo  4  Burr^  »^a^» 

Se^I.  Id.     As  to  the  fccpnd  point,  v!z.  Who  are  liable  to  Aitflon*ica/e. 
be   punlihcd  for  a  libel,  it    is  certain   that  not  only  he  who  ^  co!' *^.^^' 
compofes,  or  procures  another  to  compofe  it,  but  alfo  that  Moor  267,  6%fi 
he  who  publiflies,  or  procures   anorhev  to  publifli  it,  are  in  |»3- 
danger  of  being   punifhed  for  it;  and   it   is  faid^  not  to  be  b^JiTn-P^^. 
material  wrhethcr  he  who  difperfes  a  libel  knew  anything  of  Fits^ibbon  47* 
the  contents  or  effcd  of  it  or  not;  for  nothing  could  be  ^°^  9^'°-  S*» 
more  eafy  than  to  publifh  the  moii  virulent  papers  with  the  ^7/729^^* 
greatcft  fecurity,  if  the  concealing  the  purport  of  them  froni  4  Com.  uig» 
411  illiteraie  pubiifher  would  make  him    (3)  fafe  in  difpcrfing  *5^-  B*  *• 
them.   Alfo  it  hath  been  faid,  That  if  he  who  hath  either  read  \^  c<i]^f^. 
a  libel  himfelf,  or  hath  heard  it  read  by  another,  do  afterward  Comb*  359* 
malicioufly  read  or  repeat   any  part  of  it,  in  the  prcicnce  of  \^^'  '^^* 
others,  or  lend  or  fhew  it  to  another,  he  is  guilty  of  an  un-  Viue  Saik.  417^ 
lawful  publication  of  It.     Alfo  it   hath   been  holdeii.  That  4«8,  4»^i  M> 
the  copying  of  a  libel  (hall  be  a  conclulive  evidence  of  the  caftbew  4i:»fi^ 
publication  of  ir,  unlefs  the  party  can  prove  that  he  delivered  41W 
it  to  a  magiftraie  to  examine  it,  in  which  cafe  the  adl  fubfc- 

(3)  But  if  %  pl^inter  is  Con6ned  \i>  pfifon,  to  wnich  his  feryants  ha5^e  nO  accdil^  a^l  ckey  pttblidi  i 
tib<!  without  h'li  privity,  the  publication  of  it  (hail  nut  be  impuicd  Co  him.  Woodfati'e  cTd* 
Eii'ay  on  Libeis.  p.  xSl  Sed.  V  idc  Salxaun't  cafe^  B.  R.  Hilary  1777,  and  R«x  V.  Ai^^oa. 
I  Burr.  %^%7» 
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qaent  is  faiii  to  explain  the  intention  prece(}cnt.  But  it 
fecms  to  be  the  better  opinion.  That  he  who  firft  writes  z 
libel  di£Uted  by  another,  is  thereby  guilty  of  making  ir,  and 
consequently  puniihable  for  the  bare  writing  ;  for  it  was  no 
libel  till  it  was  reduced  to  writing. 

Sell,  II.  Alfolthaih  been  rcfolved,  (a)  That  the  fend- 
ing of  a  letter  full  of  provoking  language  to  another,  with-^ 
out  publishing  it,  is  highly  punifliable;  and  if  the  bare  making 
of  a  libel  be  an  offence,  whether  it  be  publifhed  or  not,  as  it 
feemeth  to  be  holden  in  fome  {h)  books,  furely  the  fending  of 
3  Bk.  Ah.  49S.  it  to  the  party  refleAed  upon,  muft  be  a  much  greater  crime, 

t  Lev.  139,  inafmuch  as  it  fo  manifeftly  tends  to  a  difturbance  of  the 
140.  ' 

tiCo.34'         peace. 
Pop.  139,13^* 

Ray  101.  I  Sid.  170,  444.  5  Mod.  5S.  Hob.  €2,  215.  3  Inft.  174.  4  Inft.  18c.  iSf4 
(h)  5  Mod.  167.  9  Co.  59.  I  Keb.  831,  lA  Co.  J5.  See  f iug.  47.  n  Via.  At.  229* 
Bam.  30S.    Scff.  C*.  33. 


Cii;iKeb.93i. 
2  ICeb.  261,  5S. 
L.  Ray.  34't 
417,486. 
Skin.  123. 
12  Mod.  2tS; 

II  Mod.  ^n 


Keb-  S3*, 
t  Saund.  f^]. 
1  Lev.  240. 
I  Sid.  4 14, 41 5. 


Mo< 


c)  9  Co.  59. 
fcue  S 1 3. 


(if)  9  Co.  59. 
Mo»re  ^  t  3 
{t)  Mooce  627. 
I  Vent  3f. 
s&eb.  502. 
Salk.  41S.     , 
Cajtb.  409. 


Moor«  627. 
9  Co.  59. 


i5Vitt.Ab.SS. 
I  Keb.  232. 
I  Kavnd.  f  33. 
1  JjcvioM*  240. 
X  SU.il  14,415. 
$kii\-  124. 
H«rd.  470. 


Se^.  li.  Alfo  it  feems  to  be  agreed.  That  he  who  deli- 
vers a  paper  full  of  reflc<5tions  on  any  perfon,  in  nature  of  a 
petition  to  a  Committee  of  Parliament,  to  any  other  perfon 
except  the  Members  of  Parliament,  may  be  punilhcd  as  the 
publiiher  of  a  libeU  in  refped  of  fuch  a  difperfmg  thereof 
among  thofe  who  have  nothmg  to  do  with  i^.      , 

5/^57.  13.  But  it  ha:h  been  rcfolved,  That  he  who  bare* 
\y  reads  a  libel  in  the  preCence  (r)  of  another,  without  know- 
ing it  before  to  be  a  libel,  or  who  hearing  a  libel  read  by  ano- 
ther (J)  laughs  at  it,  or  who  (e)  barely  fays.  That  fuch  a  libel 
is  made  upon  fuch  a  perfon,  whether  he  fpealc  it  with  or  with- 
out malice,  or  who  is  only  proved  to  have  had  a  libel  in  his 
cudody,  flbalJ  not  in  refped  of  any  fuch  a<5l  be  adjudged  the 
publiiher  of  it.  But  the  having  in  one's  cuftody  a  written  copy 
of  a  libel  publickly  known,  is  an  evidence  of  (he  publication 
of  it. 

S^^.  14.  A!fo  it  hath  been  holden.  That  he  who  repeats 
part  of  a  libel  in  merriment  without  malice,  and  with  no  pur- 
pofe  of  defamation,  is  no  way  punifhable  ;  but  it  feemeth^ 
That  the  rcafonablenefs  of  this  opinion  may  juftly  be  quef- 
tioned  ;  for  jefts  of  this  kind  are  not  to  be  endured,  and  the 
injury  to  the  reputation  of  the  party  grieved  is  no  way  IcfleneJ 
by  the  merriment  of  him  who  makes  fo  light  of  it. 

S^J7.  15.  But  It  feemeth  to  be  fettled,  that  the  bare  print- 
ing of  a, petition  to  a  committee  of  parliament  (which  would 
be  a  libel  againfl:  the  party  complained  of,  if  it  were  made  for 
any  oiber  purpofe,  than  as  a  complaint  in  a  courfeof  juflice) 

and 
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and  delivering  copies  thereof  to  the  members  of  the  commit- 
tee, Ihall  not  be  looked  upon  as  the  publication  of  a  libel,  in- 
afmuch  as  it  is  juftificd  by  the  order  and  courfe  of  proceedings 
in  parliament,  whereof  the  King's  Courts  will  take  judicial 
notice. 

Se^.   16.     As  to  the  third  point,  vhi.   In  what  manner  of-  Cro.Car.  175. 
fenders  of  this  kind  are  10  be  puniAied,  there  fecmeth*  to  be  5^4-^ 
no  doubt,  but  that  they  may  be  condemned  to  pay  fuch  fine,  I  un\.  ^jtl 
and   alto  to  fufFer  fuch  corporal  punilhmenr,  as  to  the  court  12  Co.  134. 
in  difcretion   (hall  (ecni  proper,  accordrng  to  the  heinoufnefs  |  v;J;f;g, 
of  the  crime,  and  the  circua)lUnc€&  of  the  offender.  fonei.  37,  mi. 


CHAPTER  THE  SE VENTY-FOURTH. 
Of  the  OFFENCE  qf  keeping  a  BAWDY-HOUSE," 

O   R 

t  AN  UNLICENSED  PLACE  of  ENTERTAINMENT. 


TH  E  offence  of  keeping  a  b^wdy  houfe  being  of  fo  grofs  ^  j^^^j^ 
a  nature,  and  there  being  alfofo  few  queilions  relating  S3, 
to  it  worth  confidcring,  I  (hall  pafs  it  over  with  thefe  follow-  4  BUc.  Com. 
ing  obfervations.     Firft,  That  it  cooiies  under  the  cognizance  ViornlneJ' 
of  the  temporal  law,  as  a  common  nuifance,  not  only  in  re-  2  Ecc.  Law. 
fpcft  of  its  endangering  the  publick  peace,  by  drawing  toge-  ^J^*^'^^'*  "• 
ther  diiToIuCe  and  debauched  pcrfons,  butalfo  in  refped^of  its  Salk.^Sz. 
apparent  tendency  to  corrupt  the  manners  of  both  fexes,  by  1Ld.Rj1y.fi97* 
fuch  an  open  profeflBon  of  lewdnefs.     Secondly,  That  afeme-  2"^  ^  **"  ^ti' 
covert  IS  puniibable  or  this  ottence  ( i }  as  much  as  if  Ihe  were  1  Sid.  168,410. 
fole,  as  more  fully  haih  been  fliewn.  Chapter  the  firft,  SetS^ion  *  ^""-  **?*• 
twelve.     Thirdly,  That  a  lodger  who  keeps    only   a   fingle  ,*  Mjd.^63 
room  for  the  ufe  of  bawdry,  is  indidable  for  keeping  a  baw-  336. 
dy-houfe ;  but  that  the  bare  felicitation  of  chaftity  i^  not  in- 
di£lablc.     Fourthly,  That  offenders  of  this  kind  are  punilha-  /,\  Therefore 
ble  not  only  with  fine  and  imprifonment,  but  alfo  with  fuch  in-  flie  may  haie  aa 
famous  puniihmcnt  as  to  the  court  in  difcretion,  fliall  fecm  *^'^" '^'^'^'>'"l 

•^  '  that  Ac  krcpt  • 

P^Op«f'  biwdy-h^uu. 

Saycr  33. 

+  Se^.  2.  As  to  the  offence  of  keeping  an  unlicenfed  houfe. 
It  is  cnadcd  by  25  Geo.  z.  c  36.  made  perpetual  by  28  Geo. 

A  a  3  2.  c.  19. 
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licenced  are  to 
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K  B.  This  aa 
Ihall  not  extend 
to    the  theatres 
roialy  nor  to  any 
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tainmenti  au- 
thorised by  let- 
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the  cru«irn  or 
licence  from  th  • 
Lnid  Chamb«r» 
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OrxHi^OFFENCEoFKiEfiKo    Bk.  i, 

a^.  c.  ig.  **  That  any  boufc,  room,  garden^  or  other  place 
***  kept  for  publick  dancing,  mufick,  or  other  publick  cnier-r 
^^  rainment  of  the  like  kind  within  the  cities  of  l^nd$n  and 
<*  fFeJlmin/ier^  pr  within  twenty  n\ilcs  thereof,  wi  hout  a 
**  licence  had  for  that  purpofe  from  the  laft  preceding  Mi- 
^*  chaclmas  quarter  fcflions  of  the  peace,  for  the  county  or 
**  place,  in  which  fuch  houfc,  room,  garden  or  other  place 
^^  is  fituate,  as  the  juftices  in  their  difcretion  (hall  think  iit, 
^*  fignified  under  the  hands  and  feals  of  four  or  more  of  the 
««  juftices  there  ail'^mblcd,  {l^all  be  deemed  a  diforderly  houfe  or 
M  place,'* 

t  SeSt.  J.  And  ir  is  further  cnafted,  ♦<  That  every  fuch  li-» 
*'  cence  (hall  be  figned  and  fealed  by  the  faid  juftices  in  open 
*^  court,  and  afterwards  be  publickly  read  by  the  clerk  of  the 
♦*  peace,  together  with  the  names  of  the  "j^ftices  Aibfcribing 
♦*  the  fame ;  and  no  fuch  licence  (hall  be  granted  at  any  ad- 
♦*  journed  fcflions ;  nor  fliall  any  fee  or  reward  be  taken  for 
*^  any  fuch  licence.  And  it  (ball  be  lawful  for  axiy  conilable 
*^  or  other  perfon  authorised  by  warrant,  by  a  juftice  of  the 
**  county  or  place  where  fuch  houfe  or  place  (hall  be  fituatc,  to 
•*  en.er  fuch  houfe  or  place,  and  to  fei'^c  every  perfon  who  (hall 
*^  be  found  therein,  in  order  that  they  may  be  de^lt  with  accord-; 
"  ing  to  law,  And  every  perfon  keeping  fuch  hoiife,  room, 
**  garden,  or  other  place,  without  licence  as  aforefaid,  fhall 
*^  forfeit  one  hundred  pounds  to  fuch  perfon  as  will  fue  for  th^ 
**  fame,  and  be  otherwife  punifliabic  ^S  the  law  dire^s  in  cafet 
*^  of  diforderly  houfcs-" 

t  Secf.  4.  And  it  is  further  enaiftcd,  *<  That  there  (hall  be 
**  affixed  and  kept  up  in'fome  notorious  place  over  the  door  or 
"  entrance  of  every  fuch  houfe  or  other  place,  fo  licenfcd  as 
*♦  aforefaid,  an  inscription  in  large  capital  letters,  in  the 
"  words  following.      Licenced  pursuant    to    act    op 

♦*    PARLIAMENT  OF  THE  TWENTY-FIFTH  OF  KingGeoRGE 

**  THE  SgcoND  ;  and  that  no  fuch  houfe,  room,  garden,  or 
**  other  place,  kept  for  any  of  the  faid  purpofes,  aLhough  li-. 
*♦  cenced  as  aforefaid,  ihall  be  open  for  any  of  the  faid  pur- 
**  pofes  before  five  in  the  afternoon,  and  that  thefc  reftric- 
**  tions  fhall  be  infened  in  and  made  condition  of  the  licence, 
"  which  (hall  be  forfeited  on  the  breach  thereof,  and  revoked 
"  by  the  next  general  or  quarter  feffion,  and  not  be  renewed  ; 
'^  nor  (hall  any  new  licence  be  granted  to  the  fame  perfon  or 
**  perfons,  or  any  oihei  perfon  on  his  or  their  or  any  of  their 
**  behalf,  or  for  their  ufe  or  benefit,  directly  or  indire£ty,  for 
**  keeping  any  fuch  houfe,  room,  garden,  or  other  place,  for 
**  any  of  the  purpofes  aforefaid." 

t  Sf^*  5»  And  it  is  enafted  by  par,  5.  ^  That,  in  order  to 
«*  encourage  profccutions   againll    pcrfons    keeping    bawdy. 

**  tvoufcs^ 
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•*  houfes,  caming-houfes,  or  other  diforderly  houfts,  if  any  The  moJe  0/ 

*•  two  inhabitants  or  any  panih  or  place  paying  Icot  and  Jot 

♦*  therein,  do  give  notice  in  writing  to  the  coii(bble,  or  where 

**  there  is  no  conftable,  to   any  other  peace  officer  of  fuch 

**  parifhor  place  of  the  like  nature,  of  any  perfon  keeping  a 

"  bawdy- houfe,    gaming-houfe,    or     other   diforderly    houfc 

*'  wiihin  the  pariih  or  place,  he  (hall  forthwith  go,  with  fuch 

*^  inhabitants  toajuftice  of  the  county  or  place,  and  upon 

*'  fuch   inhabitants   making  oath  before  fuch  jufticc  that  they 

*'  believe  the  contents  of  fuch  notice  are   rue,  and  entering 

♦*  into  a  recognizance  of  20I.  each  to  give  material  evidence 

**  againft  the  offender,  he  ihc  faid  conitable  (hall  enter  into  a 

**  recognizance  of  30I.  to  profecute  fuch  fuit  with  efFc£t  at 

"  the  next  felBons  or  aflizcs  for  the  county,  as  to  fuch  jufticc 

**  ftiall  feem  meet.     And  fuch  conftable  or  other  olRcer  QiM 

**  be  allowed  hit  r^afonablp  cxpcnces,  to  be  afccriiined  by 

*'  two  juftices,  and  paid  by   the  overfecrs.     And  in  cafe  the 

*'  offender  fliall  re  convicted,  the  owners  fhall  immediately 

**  pay  tei)  pound  to  each  of  ihe   inhabitants,  on  pain  of  for- 

**  feiting  in  each  cafe  double  the  fum.     And  if  the    conftablc 

^^  (hall  nP^le(5l  his  duty  he  (hall  forfeit  20I. 

t5^/?.  ,6^  And  it  IS  furtherenafted  by  par.  6.  **  That  upon 
**  fuch   conftable  or  other   officer  entering  into   fuch  recog-  /ummon'the 
**  nizancc  to  profecute  as  aforefaid,  ihe  faid  juftice  (hall,  by  paity,  &c. 
*'   warrant,  bring  the  perfon  accufed  before  him,  and  bind  him   . 
^'  over  to  appear  at  the  felTion  or  allizes  as  aforefaid,  and  if  h« 
^'  thinks  fit,  may  likewife  demand  and  taice  fecurity   for  fuch 
♦'  perfon's  good  behaviour  in  the  mean  time. 

t  Sea.  7.     And  it  is  further  enaSed,  par.  8.  "  That  every  „.,    ^  .,  ^ 

£c  '•  1       A-    II  a.  u    u  i_      •  1  Who  (hall  be 

*'  penon  who  (hail  appear,  act,  or  bphave,  as  having  the  care  dcrmcd  kccf* 

♦'  and  man.igcinent  of  any  fuch  houfe,  (hall  be  deemed  the  of  puUiick 

'*  keeper  of  the  fame,  and  liable  to  be  puni(hed  as  the  maftcr  P*^"«* 

^'  or  miflrefs,  although  not  in  fact  the  real  owner  or  keeper 

**  thereof.      Inhabitants    may   hr*  witiieHi;i.     The  ii\dictmcnt; 

•'   not  rcmovTiible  bv  c^rtlsruri."*  ■    , 
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OFFENCES  mo&tr  tbe  degree  of  cspiti!, 
ciatdj  azaiaft  the  CabjeS,  doc  an-^oBiiTiag  to  an  a^sal 
difittiinfice  of  t^  ptace,  whidi  mar  W  co^tshicfi  br  paria-e 
pcrfeias  vicbovt  asj  rciatkn  to  an  ofice,  and  wiiica  aic  oi  aa 
laferkir  nature  to  tte  fix  kiiads  of  offepces  I2&  imrH  of,  be- 
so^  ocitifter  infuDons  fK>r  groflr  fcaadakws  ieem  to  be  rrdaci* 
Ue  to  the  foiJosring  heads  ;  Firft,  Soch  as  mofr  immrdiziclr 
afeS  the  publick.  SecoDdlr,  (adi  as  matz  ifmrdiatdr  af- 
icd  the  ioterrfts  of  paiticalar  perfcos. 

OFeocef  of  this  kicd,  Bore  iamediatelr  afcfiiB^  the 
poblick,  are  four-fold;  rix.  Cocd3::oq  coiiisces.  ^ilrco- 
pc^ics.  ForeftaUiagy  iiigrofiiig,  and  rrgrztisg.  And  Bar- 
ratry. 

Ar^  fiin  Of  coounofi  mnanccs.  For  the  hctfci  nzioer— 
ftandisf  wtiereof  I  Ihall  firft  cooSder  them  in  eexsera],  asJ 
then  descend  to  thoie  relating  to  highwajs  and  p-jbixk  kot^, 
v';:ch  item  to  be  the  moft  rcmari^abZc  gcceral  be^^  of  this 
<»Ecace. 

As  to  conaavm  mxi&oces  in  genera!!  Cii!!  cocfi<?«r,  /Tt;/?, 
What  flu!!  be  {i:d  to  be  a  coiDcsen  ruillrce  $£:t*a.j^  How 
it  maj  be  rcmorci.     TszriJjy  How  it  zcaj  be  puiidbed. 

5/5.   I.     As  to  the  firft  poist  it  feems,  Trit  a  ccroiroa 

**'^^*  *^     DUif;«r.ce  miy  be  defined  to  be  2c  oSrnce  agairtt  the  puirjick, 

either  by  doing  a  thing  which  tends  to  the  ar.ijo%ancc  cf  aJ! 

the  king's  {SblcSts,  or  by  negjcchi:^  to  do  a  Uiir.^  which  the 

coxmon  good  requires. 


1  m.  AH.  tv 


5r<57.  2.  But  annoyances  to  the  inrereft  cf  particular  pcr- 
cT^LitZpl^^,  f>'^^  *'c  ^^^  puniftab'e  by  a  pub!:ck  profccuti'^n  2>  commtin 
njtfar.c?^,  bu:  arc  left  to  be  rcdrcfied  by  the  private  actions  of 
the  parties  aggriered  bv  ii;cm. 


I  SU.  «o9.  ^  gf^^  J.     And  from  hence  it  clearly  follojrs.  That  no  id- 

**'*'  '^'  Adment  for  a  auifance  can  be  g©^*,  which  la^-s  it  to  the  da- 

mage of  p  ivate  peribns  only  ;  as  where  it  ^ccufes  a  man  of 
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(a)  furcharging  fuch  a  commou ;  or  of  (b)  inclofing  fuch  a  WiR.  Ab.ij, 
piece  of  ground,  wherein  the  inhabitants  of  fuch  a  town  have  \  M^erV 4ct» 
a  right  of  common,  to  the  nuifance  of  all  the  inhabitants  of  2  Wiifoo  57.  * 
fuch  a  town  ;  or  of  difturbing  a  (c)  watcr-courfe  running  to  ^^^^'^ /^'  ^* 
the  mill  of  J.  S.  ad gravi  damnum  J.  S.  iff  [Unenttum  fuorumy  c.  Eiiz.  9*0.  ^' 
without  faying  omnium  Uggorum  Domini  Regis;  or  of  doing  (f}iR.Ab. 83* 
a  nuifance  ro  a  thing  no  way  appearing  to  be  of  a  publick  /^jR^'^^l^g 
pature,   ad  grave  (d)   damnum,    or  (e)   deirimeMtut^^  or   (/)  \,)  ,  Mod.  107! 
€cmmune  nocumentum  omnium  ligeorum  Domini  Regis  profn  inba^  (/}iRoil,^§. 
hitantium\  yet  it  hdth  been  refolved,  that  an  indidment  for  c*^ejV,*!*,*^* 
not  repairing  a  bridge  by   reafon  whereof  it  was  ruinous,  c.  Jac.^381.* 
ita  quod  ligei  Domini  Regis  per  earn  tranftn   non  poffunt^  and  "  Sj»iiJ.  ly. 
concluding,  ad  nocumemum  ecrundem,    is  good  without  ufing  ,^^61*46^ 
the    words    ad    nocumentum   omnium  ligeorum^     bfc.    for    by  iLeon.iS),!*^ 
the   king's  liege  people  ihall   be  underftoodj   all  his  liege  ^S^"3^ 
people. 

Se^.  4.     Alfo  It  Is  faid.  That  the  law  hatli  To  tender  a  i^Amtft,*^ 
regard  for  the  intereft  of  the  king  and  of  religion,  That  an  2  R.  Abr.  Sj^ 
indidlment  for  doing  a  thing  which  plainly  appears  immedt-  ^4* 
ately  to  tend  to  the  prejudice  of  either  of  them,  is  good^ 
though  it  does  not  expreily  complain  of  it  as  a  common 
grievance;  and  upon  this  ground  it  hath  been  refolved.  That 
an  indiftment  for  converting  the  king's  money  to  one's  own 
ufe  is  good,  without  more.     And  upon  the  fame  foundation 
alfo  it  hath  been  holden,  Fhat^an  indi(Sment  for  breaking  and 
digging  up  the  wall  of  the  church  of  fuch  a  town,  ad  nocnmen^ 
turn  burgi  ligeorum  Domini  Regis  is  good. 

Se£}.  5.     Alfo  it  hach  been  faid.  That  an  indictment  of  a 
common  fcold,  by  the  words  communis  rixatrix^  which  feem  6  Mod.  fi»  17S, 
to  be  precifely  neceflary  in  every  indidment  of  this  kind,  is  Ji^.  *J9»  5". 

J       i_         1  '•  111  »•        /•  Moor  847. 

good,  though  !t  conclude  ad  commune  nocumentum  dive^forum  Str.  849,  1147. 
inftead  of  omnium,  t^c.  perhaps  for  this  reafon,  becaufe  a  com-  Bar.  K.  B.  229. 
mon  fcold  cannot  but  be  a  common  nufance.     And  upon  the  *  K^'if  *^'  *** 
like  ground  it  feems  that  it  may  probably  be  argued.  That  i  Kebie  161! 
an  indti^ment  for  laying  logs  in  the  (tream  of  a  navigable  '»  Mo4.  304, 
publick  river,  ad  nocumentum  J.  S.  may  be  mainrained,  be-  iRoji.  joi. 
caufc,  it  cannot  but  be  a  common  nufanoe.     And  if  the  law  S«yer  167,  >ou 
be  fo  in  this  cafe,  why  (hould  not  alfo  an  indiiStment  fetting 
forth  a  nufance  to  a  way,  and  exprefly  and  unexceptionably 
(hewing  it  to  be  a  highway,  be  good,    notwilhftanding  it 
conclude  in  nocumentum  diverjorum  ligeorum,  t^c.  without  fay- 
ing ommum\  for  why  (hould  fuch  a  conclufion  be  more  necef- 
(ary  in  an  indi<^ment   for  one  kind  of  nufance  than  for  any  /.^  c.  Eiii.  14^ 
other?    And  perhaps  the  {g)  authorities  which  feem  to  con-  2Ktbie46/. 
wadift  this  opinion,  might  go  upon  this  reafon,  that  in  the  *  ^-  ^*"  *3« 
body   of  the  indiftment,    it  did  not  appear  with   fufEcient  *'*"**'  '*^*  - 
^ruinty,  whether  the  way^  wherein  the  nufance  was  alledged. 
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were  a  highway,  or  only  a  private  way ;  and  therefor 
ihall  he  intended  from  the  conclufion  of  the  indiAoM 
it  was  a  private  way. 

•  inft.  105.  Se£i^  6.    There  is  no  doubt  but  chat  common  bawd] 

KJtcncn  II.  j^yg  indi&able  as  common  nufances  j  alfo  it  hath  been  faid 

1  Ki^ern  76.  common  ftages  for  rope-dancers,  and  alfo  all  common  { 

2;Kebie846.  houfes,  are  nufances  in  the  eye  of  the  law,  as  hath  bb 

1  Mo^iern^iAi.  ^"'^7  ^^wn  11*  the  foregoing  chapter;  not  only  beca 

f  Vent.  169.  *  are  great  temptations  to  idlenefs,  but  alfo  t>ecaufc  they 

ioM.»d.336.  ^o  draw  together  great  numbers  of  diforderly  perfons 

IX  Mod*  \ii?t  11  .  .  •  .11         I 

'^      cannot  but  be  very  inconvenient  to  the  neighbour! 

I  Roll  109.  SeH,  7.  Alfo  it  hath  been  hqlden.  That  a  common  ph 

5  Mod.  142.  ^  may  be  a  nufance,  if  it  draw  together  fuch  numbers  of 
Couf  p^rr^i.^'*  ^^  people,  i^c.  as  prove  generally  inconvenient  to  tb 
Vol.  I  fol.z*2o,  adjacent ;  and  it  feems  to  be  a  proper  dii^indion  bctwc( 
347.  Skill.  625  houfes  and  tlie  qufances  mentioned  in  thp  foregoing 
•ooso-  That  play-houfes  having  been  originally  inftitutcd  wit 

IffeScc  oriAftin  ^'^^^^  dcfigu  of  recommending  virtue  to  the  imitation 
pUyi  withojt  people,  aqd  expofing  vice  and  folly,  are  not  nufances 
licence  Vi4c  Qy^f^l  nature,  but  may  only  become  fucb  by  accident, 
*"  "  ^  '   ^'      as  the  others  cannot  but  be  nufances. 

la)  ^  R.  Abr,  Sijf.  8.  It  hath  been  refohv^d.  That  neither  an  o 
i  Roiurso.^^'  new  (a)  dovecote,  whether  it  were  ercdicd  by  the'  Ic 
c.  Jac.  3S2,  manor,  or  one  of  his  tenants,  is  a  common  nufance ; 
49^*  dovecote  were  a  common  nufance,  it  could  never 

iRoU^Ae,!©!.  J^wful  by  any  licence  or  prefcription  whatfoever,  becai 
Poph.  143.  nufance  is  z  malum  infi\  bqt  it  is  certain,  that  a  dq^ 
S^"*F*N°a^*  may  be  juftificd  by  a  prefcfiption,  and  ^hat  it  is  fo  fi 
c/  *  '  *  *'  tenanced  by  ihe  law,  as  to  be  (b)  demandable  in  ^pr^ 
(c)l^JL»^»^\i,  fore  any  land  whatfoever  Which  is  not  built  upon,  a 
Sx'Uf' *^'iii^  ^^e  owner  mayjuftify  the  raking  another's  ("r )  hawk 

(«/)  Qnarc  Moor  ^       n     ,x  r     ^      ^  ?.      >  '       ,        r       n    •  .•• 

580,  &  621.       he  mall  find  at  his  dove-houfe,  flying  at  his  pigeons; 
C.  Eiix.  548.      from  hence  it  fcems  clearly  to  follow,  T  hat  though  s 
la  u   r^.  ^u.    who  builds  a  dove-houfe  without  the  licence  of  the  loi 

N.  n>  For  the  1       i-    1  1  rx- 

pufanceotkeep-  manor,  may  perhaps  be  liable  to  an  action  on  t|ie  ca 
log  pigeons,  vide  fujt  of  fuch  lord,  whofe  prerogative  is  faid  to  be  inc 
and'Vceo^s*^*  "P^"  ^7  ^^®  crefting  fuch  a  houfc  without  his  licence 
c.  29.  cannot  be  puni(bed  for  it  by  ^  publick  profecution. 

1  Ton.  tai.  ^^^'  9*     ^"^  perhaps  it  may  be  argued.  That  if 

c.  Car.  184.  foning  be  good,  it  will  follow  from  the  fame  ground, 
*  P"'''-  *93-  ^  gate  eredled  in  a  highway  will  be  alfo  no  nufance;  bees 
Kit!  ^ij'tir*  were,  it  could  not  be  juftificd  by  any  prefcription,  asiti 
;Su  18  £d.  a.  that  it  may  be ;  but  to  this  it  may  be  anfwered.  That  t> 
ingof  fuch  a  gaie  is  therefore  a  nufance  becaufe  it  inceri 
jpeoplc  ii^  that  free  aqd  open  paflii^e  which  they  before  i 
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id  were  lawfully  intiticd  to  }  but  where  fuch  a  gate  has  con-*' 
Aued  time  out  of  mind,  it  (hail  be  intended,  1  hat  it  was  fet 
)  at  firft  by  confent,  on  a  compofition  with  the  owner  of  the 
jid  on  the  hying  out  the  road,  in  which  cafe  (he  people  had 
tver  any  right  to  a  freer  paflage  than  what  they  ftili  enjoy. 

Si3.  10.     It  hath  been  holden.  That  it  is  no  common  nu-  a  R.  Abr.  i-,9, 
ince  to  make  candles  in  a  town,  becaufe  the  necdfulnefs  of  ^**^^-  3  Mod. 
bemfhall  difpenfe  with  the  noifomenefs  of  the  fmell;  but  the  Cro!car.5to. 
reifonablenefs  of  this  opinion  feems  juftly  to  be  queftionable,  Moriey  and 
beaufc  whatever  neceflity  there  may  oe  that  candles  be  made,  ^^JfJJ.^"*  g 
it  cannot  be  pretended  to  be  neceflary  to  make  them  in  a  town  ;  2  Keb.  500! 
Md  furely  the  trjide  of  a  brewer  is  as  neccffary  as  that  of  a  Vid€  ibinv, 
chandler  5  and  yet  it  feems  to  be  agreed.  That  a  brew-houfc,  JLk.  Z*,  46<>- 
cnfied  in  fuch  an  inconvenient  place,  wherein  the  bufmcfs  Hutt.  136. 
oumotbe  carried  on  without  greatly  incommbding  the  neigh-  PaimcrsjS. 
Whood,  may  be  indiScd  as  a  common  nufance ;  and  fo  in  a  i!dT|tt*!*ii6j 
the  like  cafe  may  a  glafs-houfe  or  fwine-yard. 

Siif.  i|.     It  feems  certain.  That  it  is  a  common  nufance  N0T4C3. 
todivfrt  part  of  a  publick  navigable  river,  whereby  the  cur-  3  ^.^^le  640, 
Itnt  of  it  IS  weakened,  and  made  unable  to  carry  veflcls  of  the  ^  J^J^^g^ 
fame  burtheni  as  it  could  before.     Alfo  it  hath  been  holden  to  Fitz.  179. 
bea  common  nufance  to  divide  a  houfc  in  a  town  for  poor  aR.  Abr.  139^ 
pcojJc  to  inhabit  in,  by  reafon  whereof  it  will  be  more  dangc-  *  ^"''  '^V* 
Kwi  in  the  lime  of  infection  of  the  plague.  ( i ) 

(1)  Or  to  make  great  noifac  in  (he  night  with  a  fpc^king  trumpet  to  the  di(!iir1>ance  of  the  neigh* 
Whuodt'Str.  7C4.  Or  permitting  a  houfe  near  the  highway  to  continue  in  a  ruinous  conditiooy 
S^k.  3$7.  Or  laying  timber  in  a  public  river,  although  the  foil  on  which  it  is  laid  belong  to  the 
fiitjf,  priivided  It  obftiufts  the  necL-ffary  inicrcourfe,  3  Bac.  Ab.  6^6.  Scr.  xa47>  Or  to  place  a 
iadigdockin  the  river,  aithough  beneficial  in  repairing  ihips.  Surry  aHizrs  az  RingHon,  17S5, 
9rio  travel  with  a  cart  on  a  common  pack  or  horfeway,  and  by  plowing  it  up  to  render  the  ufc  (if  it 
iKanfcnicas  6  Mod.  14^.  Or  ta  pu:  a  (hip  of  300  toh«  into  Billingfgate  Dock,  for  although  it  is  a 
C9n&<iBdock|  it  ii  ool;  for  the  reception  of  Imall  vefTcls  freighted  with  pruvifions  for  the  Lordni^ 
Qtfkct.  a  Hawk.  c.  15.  f.  3$.  Or  tomanufi6)urf  ac>d  fpitit  of  fulphur,  vitriol,  or  aqua  for  s 
ia  the  vicinity  of  dweilip^  houlcs,  1  Burr.  33V  Vide  alfo  13  Ed.  j.  c.  24.  1%  Rich.  2.  c.  iy» 
JW.  ft  M.  f/t.  c.  S.  30  Geo.  %.  c.  22,  31  Geo.  2  c.  17.  rcfpe^ing  nuilances  in  the  cities  vf 
tntdoa  and  Weftminfter, 

kt  the  f^ars  of  mankind,  however  reafonabie,  will  not  create  a  nufance,  therefore  it  is  no 
Mfittce  to  ered  a  building  for  the  purpofrs  of  inoculation.  3  Atkyns  21.  726  7SO.  Nor  to  lay 
kkkiiB  tb«  wver  Thames,  in  the  party  s  own  fit'bery,  3  Burr.  I7'70.  Nor  to  violate  a  public  law, 
|tKk.Rcp.  570.  Noroltopupa  urorpet>,  3Saik.  247.  459.  Cro.  Eliz.  118.  Ana  wheiherco* 
■^binoiy«  ^  4  Bufan^e.     See  i  Burr.  259.  6  Mod.  453.     See  alfo  xi  Mod.  7.  and  8* 

t  U  i«  enaflcd  by  9  &  lo  Will.  3.  c  7.  "  That  it  (hall  ^^  nurarcet  i* 
^  not  be  Uwful  for  any  perioo  to  make  or  caufe  to  be  made,  JJ'o,'^*".*  ^''' 
**  or  to  fell  or  utter,  or  offer  or  expofe  to  fale  any  fire^ 
*  W^te^or  any  cafes,  moulds  or  implements  for  making  the 
>  ^bsW)  on  pain  of  5/.  on  convidion  before  one  magihrate, 
''^M[  Ac  o^A  of  two  witnefles.  Or  for  any  perfon  to  per- 
:^  Jik  t€  (aflfer  fireworl^s  to  be  caft,  (hrown,  or  fired  from 
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^  out  qT  or  in  his»  her  or  their  hottfe,  lodgings  or  habita^ 
^^  tioos,  or  froin»  out  of»  or  in  any  pait  or  place  thereto 


«« 


Ofjwiiinces  Vf 
fresmng  locte- 


belonging  or  ad|)oining,  into  any  publick  ftreet,  highway^ 
road,  or  paflage,  on  pain  of  20 i.  on  convidion  as  afore^ 
**  faid.  Or  for  any  perfon  to  caft,  throw»  or  fire,  or  to  b« 
**  aiding  or  a/Tifting  therein,  on  pain  of  %os*  and  that  every 
^  fuch  offence  is  and  (lull  be  adjudged  a  common  nufance.'^ 

t  It  19  alio  enabled  by  lo  &  11  Will.  3.  c.  17.  "  That 
^  all  mifchievous  garner  called  lotteries,  and  all  other  lotteries, 
*^  are  common  and  public  nufances  ^  and  that  all  grants,  pa- 
^^  tents  and  licences  for  fuch  lotteries  or  any  other  lotteries 
^  are  void  and  againft  law  i  ^nd  whoever  (hall  exercife,  keep 
*^  open,  (hew  or  expofe  to  b^  played  at,  drawn  at  or  thrown 
**  at,  or  iball  draw,  play  or  throw  at  any  fuch  lottery  o? 
•*  other  lotteries  either  by  dice,  lots,  cards,  oalls  or  any  other 
*^  numbers  or  figures,  or  any  way  wbatfoiever,  (hall  forfeit 
*'  500/.  for  every  oiFeoce,  one  third  to  the  king,  one  third  to 
^^  the  poor,  and  the  other  third,  together  with  double  cofts,  to 
^<  the  party  that  (hall  inform  and  fue  for  the  fame,  and  the 
^^  parties  (hal)  alfo  be  profecuted  as  common  rogues.  And 
^  whoever  (hall  play  throw  or  draw  at  any  fuch  lotteries  (luU 
^  forfeit  20  L  in  manner  9/orefaid.'* 


O^  nufances  by  ^^ 
Vkbbling  ihe 


%  R.  Abr.  44* 
C.  Ctr.  1 24. 
I  Jon.  2%i» 
It  Modern  7»S< 
M'wr  374- 
%  R.  Abr.   145. 
S»lk<U  459. 


t  h  is  alfo  enaaed  by  h  Geo.  i,  c.  t8.  f.  19.  '*  That  al) 

undertakings,  attempts,  and  projects  by  publick  Aib-* 
**  fcriptions,  for  adventuring  in  certain  fcbemes  of  com- 
**.  merce,  tending  to  the  comnxon  grievance,  of  his  majef^y's 
**  fubjefts  or  a  great  number  oi  them,  and  tbc  receiving  an<J 
"  paving  of  any  money  upon  (uch  fubfcriptions,  &c.  and 
^  more  particularly  the  prefumin0  to  z6\  as  a  body  corpo* 
•*  rate,  or  to  raife  iransfcrrablQ  funds,  or  pretending  to  aft 
"  under  any  charter  formerly  granted  from  the  crown  for 
•*  agy  particular  or  fpccial  purpofe  therein  exprefl'ed,  by  per- 
**  fons  making  or  endeavouring  to  make  ufe  of  fuch  charter^ 
*<  for  any  fuch  other  purpofe  not  thereby  intended,  and  all 
**  a£iing  or  pretending  to  aft  under  any  fuch  obfolete  char- 
"  ter,  &c.  &c.  (hall  be  deemed  a  publick  nuCancc  and  nu-» 
^^  fances,  the  offenders  made  liable  to  iuch  fines  penahies  an4 
»*  punishments  as  are  inflifted  on  a  convidlion  for  common 
*>  and  publick  nufances,  and  moreover  to  the  further  parnsi 
^*  and  penalties  of fremunirt,'* 

Se^,  12.  As  to  the  fecond  point,  vis.  How  a  nufoncc 
may  be  removed  5  ic  foemeth  to  be  certain.  That  any  one  may 
pull  down  or  otherwife  deftroy  a  common  nufance,  as  a  new 
gate,  or  even  a  new  houfe^  eredlcd  in  a  highway,  &c.  for  if 
one  wbofe  eftate  is,  or  may  be,  prejudiced  by  a  privato 
nufance  aflually  ercfted^  as  a  houfc  hanging  over  his  ground^ 
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#r  ftopping  his  Kghts,  &c.  may  juftify  the  entring  into  aftcK  J[*^^"  ^^^r 
ther's  ground,  and  pulling  down  and  dcftroying  fuch  a  nu-  ^  cok?io«r 
fancc,  whether  it  were  crc<3cd  before  or  fmcc  be  came  to  the  9  Cokc  54. 
eftate,  furcly  it  cannot  but  follow  i  foriwri^  that  any  one  ^  ^^jj^'  *"^ 
may  lawfully  dcftroy  a  common  nufancc  :  and  as  the  law  is  g.  ^if  ^4!^* 
now  holdcn,  it  feems^  that  in  a  plea,  juftifying  the  removal  t  Joiu  aiu 
of  the   nufancc,   you   need    not  £tcw  that  you  did  as  litile  s^^^^^^*^  45«» 
Atmagc  «  -iglit  be.     {.)  tl^'^'^^t 

(hal,   I  BontMr 
a59,  tai  Hex  t.  Pt^ptneMi.  8uaj^  6ftfc  ^ 

Seii.  13.    It  hath  been  a^iidged,  that  it  a  rivet  be  ftopped^  37  Aff.  t^. 
to  the  nufancc  of  the  country,  and  none  appear  bound  by  ^  R*  A^»".  ^%S 
prefcription  to  clear  it^  thofe  who  have  the  pifcary,  and  the 
neighbouring  towns,  who  have  a  common  paflage  and  eafe«- 
ment  therein^  may  be  compelled  to  do  it. 

S*a.  14.     As  to  the  third  pointy  viz.   In  ^hat  manner  {I)  6  Mo4«  itt 
liommon  nofances  may  be  punifhed.  It  is  faid,  [h)  that  a  com-  *7*»  »»3* 
mon  fcold  is  punifliable  by  being  put  into  the  ducking-ftbol ;  ^  |^.  Abr.^i* 
And  there  is  no  doubt,  but  that  whoever  is  convit^ed  of  aho-  %  Stff.  CaA  3^ 
f^er  nufance,  may  be  fined  and  inriptifoned.     And  it  is  faid^ 
That  ont  convided  of  a  nufance,  done  to  the  king's  high-  ^j*  k^^ 
way  may  be  commanded  by  the  judgment  to   remove  the  Pappineau,  aa4 
nufance  at  his  own  cofts  5  and*  it  feemcth  to  be  reafonable,  tf»c^"(«i  xkttit 
That  thofe  who  are  convided  of  any  other  common  nulance    ^ 
Ihottld  alfo  have  the  like  jtidgment. 


CHAPTER    THE   S  EVENT  Y- S  IXTH^ 
Or  NUSANCES  itfiLATiwo   to   HIGHWAYS. 


AN  D  now  I  am  particularly  to  confider  fuch  nufances 
as  relate  to  highways,  and  publick  houfes.  And  for 
the  better  underftanding  of  thofe  which  concern  highways 
I  (hall  confider :  Such  as  relate  to  highways  in  generaL 
And  Such  as  relate  to  bridges  in  particular. 

For  the  better  underftanding  of  nufances  relating  to  high- 
Ways  in  general,  I  (hall  examine  the  following  particulars: 

I.  What  fliall  be  faid  to  be  a  highway. 

ft.  At  whofe  charge  and  by  whom  it  ought  to  be  repaired.    • 

3.  In  what  manner  it  is  to  be  inlarged. 

4.  How  the  furveyors  thereof  fhall  be  appointed. 

5.  Hovr 
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J.  How  fuch  furvcyors  ought  to  execute  their  office. 

6.  What  (hall  be  faid  to  be  a  nufance  to  the  highway. 

7.  How  fuch  nufances  are  to  be  removed  and  puniihed. 

8.  In  what  manner  tHofc  who  arc  charged  with  any  oftence 

relating  to  the  highway,  are  to  be  proceeded  againft. 

9.  How  perfons  fo  proceeded  againft  may  defend  themfelves* 

As  to  the  firft  point,  vH.  What  (hall  be  faid  to  be  a  high- 
way, it  is  faid  that  there  are  three  kinds  of  ways ;  Fir/i,  a 
footway^    which  is  called  in  Latin,  iur,       Stcondly^  a  pack 
©•.Lit.  56.       ^^^  prirtie-way,    which   is  both  a  horfe  and  foot>way,  and 
^Mha'l'mTlg  called  in. Latin,  anus.     Thirdly^    a  cart- way,  which  contains 
itt  fynonimous '  the  Other  two ;  and  alfo  a  cart-way,  ahd  is  called  in  Latin^ 
ifaTOs.  Str.  44.  ^/j  or  aditus^  and  this  is  either  common  to  all  men,  and  then 
AndI^Yx43.^*  It  is  called,  via  rcgia^  or  belongs  to  fome  city  or  town^  ©jf 
private  perfon,  and  then  it  is  calledi  communit Jlrata. 

Si£f.  !•     It  feemeih  that  any  one  of  the  faid  ways,  which 
is  common  to  all  the  king's  people,  whether  it  lead  dire^Uy 
to  a  market-town^  or  only  from  town  to  town,  may  properly 
be  called  a  highway^  and  Uiat  any  fuch  cart  way  may  be  called 
the  king^s' highway,  and  that  a  nufance  in  any  of  the  faid 
ways  Is  piinifhable  by  indictment  in  the  court-leec ;  for  in- 
didtments  for  {a)  flopping  horfeways,  and  {b)  footways,  have 
often  been  allowed,  and  where  othe;rs  have  been  quaihed^ 
no  oiher  reafon  has  been  given  for  it,  but  that  the  way  was 
not  called  a  common   way  or  highways  and   in  ^c)  books 
of  the  bcft  au  hority,  a  river  common  to  all  men  is  called  a 
highway;  and  it  is  laid  {d)  down  as  ar  general  rule.  That 
nufances  to  any  way  common  to  all  men,  are  inquirable  in 
the  leet,  and  horfe-caufeys  are  taken  notice  of  by  (e)  parlia^ 
ment;   and  ihcrefare  ihere  feems  to  be   no  reafon  why  any 
way  leading  from  village  to  village,  which  does  not  termi- 
nate there,  but  is  alfo  a  thoroughfare  to  other  towns,  may 
hot  properly  be  called  a  common  or  highway,  or  why  a  nu- 
fance therein  (hould  not  be  indiftable,  whether  it  direSly 
leads  to  a  market-town  or  not;  for  fmce  fuch  a  way  lies 
open  to  all  the  king's  futjeds,  a  nufance  therein  (/)  cannot 
but  be  a  common  nufance,  and  if  it  be  not  punifhable  hy 
indiilmcnt  it  would  not  be  punifliable  at  all,    inafmuch  as 
it   [g)  feems   to  be  certain.  That  it  is   not  punifliable  by 
aiflion,  becaufe  if  one  man  might  bring  his  adion  in  rcfpeft 
of  the  pofTibility  of  the  damage  which  he  might  receive  from 
it,  all  other  men  may  do  the   like,  which  would  introduce  k 
multiplicity  of  actions  ;  and  therefore  the  diftind^ion  which   is 
taken  in  fome  {h)  books  concerning  this  matter,  feems  to  be 
very  rcafonable.  That  every  way  from  town  to  town  may  be 
called  a  highway,   becaufe  it  is  common  to  all  the   king*! 
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Ch.76.  TO     HIGHWAY8. 

fubjeds,  but  that  a  way  to  a  parifli- church,  or  to  the  com- 
mon Helds  of  a  covvii^  or  to  a  private  houfe,  or  perhaps  to  a 
Village  which  terminates  there,  and  is  for  the  benefit  of  the 
pa  ticular  inhabUams  of  fuch  pari(h,  houfe,  or  village  only, 
may  be  ^gfalUd  a  private  way,  but  not  a  highway,  becaufe  it 
belongeth  not  to  all  the  king's  fubje£ls,  but  only  to  fome  par*  Co.  Lie.  46. 
ticular  perfons,  each  of  which,  as  it  feeins,  may  have  an 
action  on  the  cafe  for  a  nufance  therein,     (j) 

(i)  A  ftieet  built  upon  a  perfan^t  own  (round,  it  «  dedication  of  the  highway  to  far  only  at  tlie 
publtck  ha<  occaiion  for  it,  vie.  for  a  right  of  patiage,  ajid  it  nut  to  be  underwood  at  a  traatfec^^ 
the  abfoluie  poflei&oa  of  the  foU*    Strange  1604^ 

SeS!.  i.     It  hath  been  holden,  that  if  there  be  a  highway  i  H*  Abr.  390. 
in^  an  open  field,  and  the  people  have  ufed,  time  oiit  of  mind', 
when  the  ways  arc  bad,  to  go  by  outlets  on  the  land  adjoin- 
ing, fuch  outlets  are  parcel  of  the  way;  for  the  king's  fub- 
jeSs  ought  to  have  a  good  paflage,  and  the  good  paflage  is  Cro,Cir.  36c. 
the  way,  and   not  only  the   beaten  track  i  from  whence  it  Dougiat  746  m 
follows.  That  if  fuch  outlets  be  fown  with  corn,  an<J  the  '^^' 
beaten  track  be  founderous,  the  king's  fubjetSts  mayjuftify 
going  upon  the  corn.     (2J 

{%)  So  if  one  granH  me  a  way,  and  afterwards  digt  trenchet  in  it  to  my  hindrance,  I  any  fill 
them  ap  againk  But  if  a  way  which  a  man  ^at,  becomes  not  paffaDle,  or  becomes  very  bad,  bf 
eke  owner  of  th«  land  tearing  it  up  with  hit  cartt,  fo  that  the  fame  be  Ailed  with  Witer;  yet  h« 
who  has  the  wdy  cannot  dig  the  ground  to  let  out  the  water,  fox  he  has  no  intereft  ia  the  £mJ* 
Godb.  $1,  53-  But  in  fuch  cafe  he  may  bring  hi»  aftion  ag:»inll  the  owner  of  the  land  for  fpoifing 
the  way,  or  ptrbapi  he  may  go  out  of  th«  wiiy,  upon  the  land  cf  the  wrong  doer,  aa  near  to  the 
bad  way  as  he  can.  But  where  a  private  way  is  fpotied  by  ihoft  who  have  a  right  to  pafs  thereon, 
and  not  through  the  default  of  the  owner  of  the  land  \  it  fcems  that  they  who  have  the  ufe  and 
benefit  of  the  way  ought  to  repair  it,  and  not  the  owner  of  the  foil,  unlefs  be  is  bound  thereto 
by  cuftom  or  frccia!  agreement.  %  Burr.  381,  So  if  1  have  a  private  way  without  a  gate,  and 
a  gate  is  hung  up,  an  a^tuo  lies  upon  the  cafe,  for  I  have  not  my  way  as  i  had  before. 
Litu  R.  167. 

S/J7.  3.     It  fccmeth  to  be  agreed,  That  an  ancient  high-  C.  Car.  z66, 
way  cannot  be  changed  without  the  king's  licence  firft  ob-  y^^J  ^ 
tained  upon  a  writ  of  ad  ifUoJ  damnum^  and   an   inquifition  j  Barr.  465. " 
thereon  found.  That  fuch  a  change  will  not  be  prejudicial  to  Vide  Note  tj) 
the  publick  ;  and  it   is   faid,  that   if  one  change  a  highway  »a^'*- 
withou*  fuch  authority,   he  may  flop  the  new  way  whenever 
he  pleafes  5  and  it  feemeth.  That  the  king's  fubjefls  have  not 
fuch  an  intcreft  in  fuch  new  way  as  will  make  good  a^generiil 
juftificatmn  of  their  going  in  it  as  in  a  common  highway  ; 
but  that  in  an  action  of  iref'pufs  brought  by  the  owner  of  the 
land  againft   thofe  who  (hall  go  over  it,  they  ought  to  {hew  c.  C;ir.  267. 
cfpecially,  by  way  of  excufe,  how  the  old  way  was  obftruitcd,  '^****  H»>'4«» 
and  the  new  ont;  fet  out  ^  alfo  it  is  faid,  That  the  inhabitants 
are  not  bound   to  keep  watch  in  fuch  new  way,  or  to  make 
amendb  for  a  robbery  iLerein  committed,  or  to  repaix  it. 

5i^. 
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C.  Car.  567.  S^^^  ^,     However  it  is  certain,  That  a  highway  may  be 

Tr^  A^r.^390.  changed  by  the  aft  of  God  ;  and  therefore  it  hath  been  holdcn. 
Vide  Taylor  v.    That  if  a  water  which  ha$  been  an   ancient  highway,  by  de- 
^hitbread,        groes  changes  its  courfc,  and  goes  over  different  ground  from 
N  *^"^"  ^*^*      that  whereon  it  u'.ed  to  ruh,  yet  the  highway  continues  in  tb^ 
new  channel)  in  the  fame  manner  as  in  the  old.  .  (3} 

13^  An  owner  of  land  over  which  there  Is  an  open  road  may  inclofc  it  by  his  own  authority,  but 
^,  U  bound  to  leave  fufficient  fpace  and  room  fjr  the  road,  and  he  is  obliged  to  repair  it  till  he  tbrowt 
ift  the  inclofure*  But  if  be  alter  or  change  the  road  by  the  legal  coorfe  of  a  writ  of  att  fuod  dam^ 
$tt0%  he  rs  not  obliged  to  repair  the  new  road,  ttnleis  the  jury  impofe  fuch  a  condition  upon  him  | 
|br  othcrwifc  it  (lands  juft  as  it  did  before.  Even  tliough  it  >9m  at  firft  open  and  /hould  b* 
4ire^d  by  the  jury  to  be  inclofed. — And  a  private  a^t  of  parliament  for  inclo/ing  lands,  which 
^s  a  power  in  commiflioners  to  itx  out  new  roadf  by  thair  award  it  equally  ihoog  as  to  tfaef<( 
Cion^^uences  at  a  writ  of  ^  fuod  damnum*     l  Burr*  46^. 


As  to  the  fecond  point,  viz.  At  whofe  charge,  and  by  whom 
the  highway  ought  to  be  repaired,  I  (hall  confider,  What 
provifion  is  made  by  the  common  law  concerning  this  matter  j 
and,  What  by  ftatuie. 

/tf^i  R.  AbN        ^^^«  S«     As  to  the  lirft  of  thefc  particulars,  it  feems  to  be 

Soo,  agreed.  That  of  common  right,  the  general  charge  of  repair- 

VeiirQo*«3>  ^"S  *'*  highways  lies  on  the  occupiers  of  the  laqds  in  the 

tS9.  '  parifli  wherein  they  are;  but  it  is  faid.  That  the  tenants  of 

Slum.  HV        the  lands  adjoining  are  bound  to  fcowr  their  ditches,  and 

\l]'K^ym.7is*  ^^^^   '®  "^  ^°"^^  ^"^  particular  perfons  maybe  burthened 

'  wi  h  the  general  charge  of  repairing  the  highway  in  two 

cafes  :  viz.  In  refpe^Sl  of  an  inclofure  of  the  land  wherein  it 

lies.       And  In  refpe<9:  of  a  prefcription. 

SfSI.  6.     And   firft  a  particular  perfon   may  be  bound  t*» 
I  R.  Ahr.  390.  repair  a  highway  in   refpeS  of  an  inclofure  5  as  where  the 
^''s?dcrfin^^64.  ^wncr  of  lands  not  incl<?fed,  next  adjoining  to  the  highway, 
Sed  Vide  X  Burr!  inclofcs  his  lands   on  bgth  fides  thereof,  in  which  cafe  he  is 
461  TO  466,       bound  to  make  a  perfeft  good  way,  and  fhall  not  be  excufed 
itiRavm.iiyo  ^^^  making  it  as  good  as  it  was  at  the  time  of  the  inclofure, 
if  it  were  then  any  way  dcfeSive,  becaufe,  before  the  inclo- 
fure, the  people  ufed,  when  the  way  was  bad,  to  go  for  their 
better  paflage,  over  the  fields  adjoining,  out  of  the  common 
track,  which  liberty  is  taken  away  by  the  inclofure. 

iSldcrfiaAfiA  ^^'^*  '•     ^'^^  '^  ^^^^  ^^^"  holdcn,  That   if  one  inclofc 

*•  •  ^  **  land  on  .one  fide,  which  hath  been  anciently  inclofed  of  the 
other  fide,  he  ought  to  repair  all  the  way,  but  that  if  there  be 
not  fuch  an  ancient  inclofure  of  the  other  fide,  he  ouo^ht  to 
repair  but  half  that  way:  and  it  is  faid.  That  where  ever  one 
is  bound  to  repair  a  highway  in  refpcdt  of  an  inclofure,  and 
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lays  it  open  again  as  it  was  before,  he  fhall  be  freed  from  the 
charge  of  repairing  i^  (4) 

(4)  So  in  1  writ  of  ai  fnod  JsmnuMf  and  inquiiition  found  thereupon,  aft^r  the  perfon4)ath  once 
made  the  ruau,  (and  N.  B.  it  is  not  necHTary  the  whole  new  road  {hould  go  through  his  own  foQ,) 
the  pariibtontrs  ought  to  keep  it  in  repair;  becaufe  being  difcharged  from  the  repairing  of  the  old 
road,  no  new  burthen  h  iaii  upon  them',  their  labour  is  only  transferred  from  one  place  to 
another.  But  if  the  new  road  lies  in  another  pariih,  the  perlon  who  fued  out  the  writ,  and  hit 
heirs  ought  to  keep  it  in  repair ;  becaufe  the  inhabitants  of  the  t>ther  parifli  gainir.g  no  bene« 
fit  from  the  old  road  keing  taken  away,  it  would  be  impoiing  a  new  charge  upon  them,  ior  which 
they  enjoyed  no  compenfation.     3  Atk.  772. 

Se^,  8.  Secondly,  A  particular  perfon  maybe  bound  to  re-  W  Where  the 
pairahighwayinrefpeaofaprcfcription;  (a)  and  it  is  faid,  ttc^unLlh^, 
That  a  corporation  aggregate  may  be  compelled  to  do  it  by  the  prcfcriptioa 
force  of  a  general  prefcription.  That  it  ought  and  bath  ufed  '»« dciroyed. 
to  do  it,  without  fhewing  that  it  ufed  to  do  fo  in  refpeS  of  the  »  saundwio. 
tenure  of  certain  lands,  or  for  any  other  confideration,  becaufe  27  Aflize  8. 
fuch  a  corporation  in  judgment  of  law  never  dies,  and  there-  *'  ^^'p*  }^' 
fore,  if  it  were  ever  bound  to  fuch  a  duty,  it  muft  needs  con-  1101^49,78!"^* 
tinue  to  be  always  fo  ;  neither  is  it  any  plea.  That  fuch  corpo-   Far.  54,  55. 
ration  have  always  done  it  out  of  charity  ;  for  what  it  hath  ^  edit  '^d'a- 
always  done,  it  (hall  be  prefu  ned  to  have  been  always  bound  edfornot^^ 
to  do ;  but  it  is  faid.  That  a  perfon  cannot  be  charged  with  Fairing  ro«dt 
fuch  a  duty  by  a  general  prefcription  from  what  his  anceftors  ftilJ^t'^coftTte 
have  done,  becaufe  no  one  is  bound  to  do  what  his  anceftors  the  pr  ice  t  ir* 
have  done,  unlcfs  it  be  for  fome  fpecial  reafon,  as  the  having  *  Bbc!;.  601. 
land^defcended  from  fuch  anceftors,  which  are  holden  by  fuch  k. %!  chcilluat 
Jikefervice,  ^c.  yet  itfeemt.  That  an  indidtment  charging  a  contra, 
tenant  in  fee  fimplc  with  having  ufed  of  rigjhi  to  repair  fuch  a  K«l»;«'- 5»;  •• 

.  r         •^-.-  u         -.u^j      Latch.  206. 

ymy  rattom  tenure  terra  Jua^  is  Certain  enough,  without  ad-   3Saik.  77,  sti. 
ding,  That  his  anceftors,  or  thofe  whofe  eftate  he  hath,  have  6  Modern  150, 
always  fo  done,  for  that  is  implied  infaying^Thathehas  always  ^^  ^^^ 
ufed  to  tlo  it  ratione  Unurafiut.     Alfo  an  occupier,  as  fuch,        *  "'* 
though  at  will  only,  is  indidlable  for  fufFering  a  houfe  ftand- 
iag  upon  the  highway  to  be  ruinous,  bfc.  and  the  words  ra- 
/iW  Unuray  i^c,  if  added,  are  furplus. 

A^.  9.     However  it  feemeth  certain.  That  whether  a  par^  1  Mod.  nx. 

licular  perfon  be  bound  to  repair  a  highway  by  inclofurc,  or  ^^^^^^^-^^^^ 

prefcription,  ^t\  yet  thfe  parifti  cannot  take  advantage  of  it  loMod.'i*©, ' 

upon  the  plea  of  Not  guilty  to  an  indi&ment  sigainll  them  for  3^2* 

not  repairing  it,  but  ought  to  fet  forth  their  difcharge  in  a  "J^^^^n^S* 
r      '  \    \       /   \  '9»i  409- 

fpecial  plea.  (5)  Ld.  Rav.  715, 

9,>i,  ix6ft. 
Stiange  179. 

($)  The  lepair  of  highways  ISet,  of  common  right,  upon  the  whole  ptrifli.  But  if  a  pariih  lies 
In  two  diftincl  counties,  an  indi^ment  may  be  brought  againd  that  part  of  the  j)ari(h  in  which  the 
ruinous  road  lies.  4  Burr.  3511.  But  it  muft  appearnpon  the  f^ce  of  the  iodi^ment  bv  whAt  right 
the  ch«rgeis  laid  upon  the  particular  division  of  any  parilh  which  is  in  one  count)^  unly.  5Biur« 
^70».  A«  that  they  have  repi^ircd  time  out  of  mind*  Andr.  276.  B,  R.  H»  259. 
>s 
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Se^.  10.  Akd  now  I  am  to  confider  in  the  fecond 
place,  at  whofe  charge,  and  by  whom  the  highway  ought 
to  be  repaired  by  force  of  the  statute. 

For  the  better  underftanding  whereof,  I  (hall  examined 
Firft,  Who  are  by  ftatute  compellable  to  work  in  the  repairs 
thereof  in  their  own  perfons,  or  by  others.  Secondly,  Who 
may  be  aflefltd  to  a  rate  made  for  the  defraying  of  the  extra- 
ordinary charges  of  fuch  repairs.  Thirdly,  What  other  pro- 
vifions  have  been  made  to  this  purpofe  Fourthly,  In  what 
manner  the  profits  of  lands  fettled  in  truft  for  the  repairs  of 
the  highways  fhall  be  imployed. 

itiTQte  auty.  t  As  to  the  firft  point.  It  is  cnaSed  by  13  Geo,  3,  c.  78- 

K.  B.  By  n      par.  34,  **  That  the  furveyor  to  be  appointed,  as  hereafter  men- 
Ceo.  3- C"  ^»    ««  tioncd,  toijether  with  the  inhabitants  (6)  and  occupiers  of 

f.  00.  the  lime    -^    ,       •  -  i         •  i  i  i  »•  •  t  • 

powen  arcj^iveo       Jands,  tenements,  woods,  tithes,  and  herediuments,  within 

to  the  funrcyor  «  cach  pari(h,  townffaip,  or  place,  (hall  at  proper  feafons  in 

ro«ds'"wUh  ho    "  cvcry  year,  ufe  their  endeavours  for  the  repair  of  the  high- 

cofiftsnr  of  Che     ^*  ways,  and  (hall  be  chargeable  thereunto,    as  followeth  ; 

truftccf.  «  Every  perfon  keeping  a  waggon,  cart,  wain,  plough,  or 

f 6)  The  inhabi .  **  tumbrel,  and  three  or  more  horfcs  or   beafts  of  draught 

tants  of  a  pariih  *^  ufcd    td|  draw  the  fame,  fhall  be  deemed  to  keep  a  team^ 

into  which  a       cc  draught,  or    plough,    and  be   liable  to   perform   ftatute- 

by*tarnpilcc"'      "  ^"^X  ^'^^  ^^^  fame,    in   the  pari(h,  townfhip,  or  placCf 

truftfes,  are  noc  "  where  he  refides,  and  Ihall,  fix  days  (7)  in  every  year,  (if  fo 

b«»u»d^tod>        (4  many  Jays  (hall  be  found  neceflary)  to  be  computed  from 

thereon     i        **  Michaelmas  to  Michaelmas,    fend  on  every  day,  and  at 

Black.  603.        <*  every   place,    to    be   appointed    by  the    furveyor   for    the 

(7)  The  appoint.  **  amending  the  highways  in  fuch  pari(h,  town(hip,  or  place^ 

mcntoKthe  lix    cc  ^^^^   wain,  cart,  or  carriage,  furni(hed   after  the  cuftom 

ffKofTr he 'par-   "  ^^  ^^^  Country,  with    oxen,    horfc?,  or  other  cattle,   and 

ticui^r  diys.       "  all   Other  nccellarics  fit  to  carry  things  for  that  purpofe^ 

Ld  Raym.  858.  cc  ^nd  alfo  two  able  men  wiih  fuch  wain,  cart,  or  carriage  ^ 

**  which  duty  fo  performed,  (hall  excufe    every  fuch  perfon 

•5  from  his   duty   in  fuch  parifh,  town(hiD,  or  place,  in  rc- 

**  fpccl  of  all  lands,    tenements,   woods,  tithes,  or  heredita* 

•*  ments,  not  exceeding  the  annual  value  of  fifty  pounds,  which 

•*  he  (hall  occupy  therein.     And  every  perfon  keeping  fuch 

**  team,  draught,  or  plough,    and   occupying   in   the  fame 

•'  parifh,  townftiip.  Or  place,  lands,  tenements,  woods,  tithes^ 

••  or    hercditamen  s    of  the    yearly    value    of    fifty    pounds, 

••  over  and  beyond  thd  faid  yearly   value  of  fifty  pounds,  in 

**  refpccl   whereof  fuch   team-duty   (hall  be  performed  j  and 

*^  every  fuch   perfon  occupying  ro  the  yearly  value  of  fiftjr 

*^  pounds   in  any   other    pari(h,  townfhip,  or   place,   befidefl 

•*  that  wherein  he  refides,   and  every  other  perfon  not  keep* 

**  ing   a  team,  draught,  or  plough,  but    occupying   to   cb# 

*•  yearly  value  of  fifty  pounds,  in  any   pari^fh,  town(hip,   of 

*^   place,   (hall,  in   like   manner    refpedively,    and    for    thr- 

*•  fanic  number  of  days,  find  and  fend  one  wain,  cart,  or  car* 

^^  riif  .:e,   turniih'id  w'\ln   uot  W%  \\\vi.t\  x.V.'jc^  horfes^  or  fouf 

^  *^  oxtn  aivi  one  horfc,  ot  \.v*o  ox^Uiiw^vvjci  ^^w'v^^^  vcA  v«t^ 
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*^  able  men  to  each  wain^  cart,  or  carriage ;  and  in  like 
*•  manner  for  every  fifty  pounds  ^«r  annum  relpeftively,  which 
•*  every  fuch*  perfon  (hall  further  occupy,  in  any  fuch  parifh, 
•*  townfhip,  or  place  rcfpeftivcly  j  fuch  wains,  carts,  or  car-- 
•*  liages,  to  be  employed  by  the  furveyor  in  the  repairing  and 
"  amending  the  highways  wiihin  the  parifli,  townftiip,  or  ^^^y'J*"^'** 
**  place,  where  fuch  lands,  tenements,  woods^.  tiihes  or 
**  hereditaments,  (hall  refpeSively  lie  5  an4- every  perfon 
**  who  (hall  not  keep  a  team,  draught,  or  plough,  but  (ball 
*'  occupy  under  the  yearly  value  of  fifty  pounds,  in  the 
*'  pari(h,  townfhip,  or  place  where  he  refides,  or  in  any 
*^  pari(h,  town(hip,  or  place  ;  and  every  perfon  keeping  a 
**  team,  draught,  or  plough,  and  occupying  under  the  yearly 
*^  value  of  fifty  poyinds,  in  any  other  parifli,  town(bip,  or 
**  place,  than  that  wherein  he  refides,  (hall  refpe^vely  con« 
*^  tribute  to  the  repair  of  the  highways,  and  pay  to  the  fur- 
**  veyor  of  fuch  parifh,  townfhip,  or  place  refpe£tively,  in  lieu 
**  of  fuch  duty,  the  fums  following  ;  viz.  For  every  twentv 
**  (hillings  of  the  annual  value  of  fuch  lands,  tenements, 
**  woods,  tithes,  pr  hereditaments  rcfpcftively,  the  fum  of 
•*  one  penny  for  every  day's  ftatute-duty  which  (hall  be  re- 
**  quired  and  called  for  by  the  furveyor  of  fuch  parifh, 
'*  townfhip,  or  place  refpecSlively,  in  every  year  not  exceeding 
*'  fix  days  duty  in  the  whole,  as  aforefaiJ ;  and  every  fuch 
*•  perfon  refpe^Slively  (hall,  in  like  manner,  pay  the  fum  of 
"  one  penny  for  every  twenty  (hillings  of  the  annual  value 
*'  which  he  (hall  occupy  in  any  fuch  pari(h,  townfhip,  or 
*^  place  refpeiflively,  above  the  annual  value  of  fifty  pounds, 
^*  and  lefs  than  one  hundred  pounds,  and  fo  for  every 
*'  twenty  (hillings  that  each  progrefiive  and  intermediate 
*'  annual  value  of  twenty  (hillings,  which  he  (hall  fo  oc- 
*•  cupy,  (ball  fall  (hort  of  the  further  incrcafc  of  fifty 
''  pounds,  in  every  parifb,  townfhip,  or  place,  where  fuch 
^*  lands,  tenements,  woods,  tithes,  and  hereditaments,  (hall 
**  refpe<Sively  lie,  for  every  day's  ftaiute-duty  fo  to  be 
••  required  as  aforcfaid  ;  which  faid  feveral  fums  (hall  be  How  the  conrrf- 
**  confidered  as  compofitions,  and  (hall  be  paid  to  the  fur-  ^*|^"Jivcd. '''' 
**  veyor  of  the  parifh,  townfhip,  or  place,  in  which  they 
'•  are  charged,  for  the  ufe  ot  the  highways  therein,  at  the 
**  time  fuch  compofitions  are  to  be  paid  under  the  authority 
•*  of  this  aft,  or  within  ten  days  af.er  j  or  in  default  of 
•*  fuch  payments,  fuch  money  (hall  be  levied  by  dilirefs, 
^*  and  fale  of  the  goods  and  chattels  of  the  perfon  or  pcr« 
•'  fons  refufing  to  pay  the  fame,  in  fuch  manner  as  the  for- 
••  feitures  for  the  neglect  in  performing  the  flatute-duty  arc 
*•  hereby  authorifed  10  be  levied  and  raifed  :  ProvidcJ,  that 
•*  no  perfon  keeping  fuch  team,  drau^rhc,  or  plough,  and  per- 
**  forming  iheducy  with  the  fame,  as  aforefaid,  in  the  parifh, 
*'  townfhip,  or  place,  where  he  refides,  and  not  occu^^xvn^ 
•«  within  the  fame,  to  rhe^carly  value  of  thuty  pout\4^^  fti^I^ 
/•  be  obliged  to  fend  wore  than  one  labouier^  v^'*i\Vw  Ivi^^ 
^  ecam,  draught,  or  pjough." 
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The  duty  requi-  +  ^^^*  ^  ^'  ^"^  ^^  *^  further  enabled  by  the  faid  fiatute,  par. 
red  from  perions  35.  "  That  every  perfon  who  fliall  not  keep  a  team,  draught 
who  4o  not  keep  4c  q^  plough,  but  (hall  keep  one  or  more  cart,  or  carts,  and, 
one^two  hortes  **  °"®  ^  ^^°  horfcs  or  bcafts  of  draught  only,  ufed  to  draw  in 
ufcd  to  draw,  or  "  each  of  fuch  carts  upon  the  highways,  mall  be  obliged  to 
^^*^W**^&  **' "  perform  his  ftatute-duty  for  the  like  number  of  days  with 
po  -c  c,  c.  ^j  j.^^j^  ^^^^  ^^  carts,  add  horfe  or  horfes,  or  beads  of  draught, 
*<  and  onb  labourer  to  attend  each  cart,  or  to  pay  for  the  landf, 
^*  tenements,  woods,  and  hereditaments,  which  he  (hall  oc- 
"  cupy,  according  to  the  rate  aforefaid,  at  the  option  of  the 
^*  furveyor  ;  and  every  perfon  who  (hall  keep  a  coach,  poft- 
^  chaifc,  chair,  or  other  wheel-carriage,  and  not  keep  a  team, 
**  dnught,  or  plough,  nor  occupy  lands,  tenements,  woods, 
"  tithes,  or  hereditaments,  of  the  annual  value  of  fifty  pounds, 
^*  in  the  pari(h,  town(hIp,  or  place  where  he  (hall  refide,  (hall 
**  pay  to  the  furveyor  one  (liilling  in  refpefl  of  every  fuch 
"  day's  ftatute-duty,  for  every  horic  which  he  (IihII  draw 
*'  in  any  fuch  carriage,  or  (hall  pay  according  to  the  value 
"  which  he  (hall  occupy,  according  to  the  rate  aforefaid,  at 
**  the  option  of  the  furveyor;  and  alfo  every  man  inhabiting 
"  in  any  pari(h,  townftip,  or  place,  and  being  of  the  age  of 
**  eighteen,  and  under  the  age  of  fixty  years,  not  chargeable 
**  in  any  of  the  refpefts  aforelaid  for  lands,  tenements,  woods, 
*♦  tithes,  or  hereditaments,  of  the  yearly  value  of  four  pounds, 
**  or  upwards,  and  not  being  bona  Juie  an  apprentice  or  menial 
"  fcrvant,  nor  having  performed  the  faid  duty,  or  paid  the 
**  compofition  for  the  fame,  in  any  oiher  parifh,  town(hip,  or 
*'  place,  for  that  year,  (hail,  by  themfclvcs,  or  one  fufEcient 
Labour  from  '  **  labourer  for  every  of  them,  upon  every  of  the  faid  days  on 
occupiers  of  Icfs  a  ^vhich  they  (hall  be  called  forth  by  the  faid  furveyor,  to- 
♦*  eether  with  the  faid  other  labourcis,  work  and  labour  in 
"  the  amendnient  of  the  faid  highways,,  as  they  (hall  be  di- 
**  reilcd  by  fuch  furveyor  ;  and  if  the  faid  teams,  draughts, 
**  or  ploughs,  or  any  of  them,  (hall  not  be  thought  needful 
**  by  the  furveyor  on  any  of  the  faid  days,  ihen  every  fuch 
*'  perfon  who  (hould  have  fent  any  fuch  team,  draught,  or 
*'  plough,  according  to  the  directions  atorefaid,  (hall,  accord- 
•'  ing  to  the  notice  to  be  given,  as  herein  aher  dirc6led,  fend 
**  unto  the  faid  work,  for  every  one  fo  <parcd,  three  able  men, 
'^  there  to  labour  as  aforefaid,  or  to  pay  to  the  faid  furveyor 
"  four  ihillings  and  fixpencc  in  lieu  thcieof;  and  all  fuch  per- 
*'  fons  as  aforefaid  fliali  refpedtivciy  have  and  bring  with  them 
**  fuch  Ihovels,  fpades,  picks,  mattOviks,  and  other  tools  and 
«*  inftruments  as  arc  ufeful  and  proper  for  the  purpofes  afore- 
**  faid  ;  and  all  the  faid  perfons  ar.d  carriages  (hall  diligently 
"  perform  the  work  and  labour  to  which  they  (hall  he  aj>- 
*«  pointed  by  fuch  furveyor  for  eight  hours  in  every  of  the  faid 
"  days,  within  fuch  parilh,  townfliip,  or  place,  or  in  getting 
"  and  carrying  materials  in  and  from  any  other  pari(h,  town- 
«c  (hip,  or  place,  to  be  cmoloyed  in  the  repair  of  the  highways 
«*  of  ibc  parifti,  iowu&av>  ^^  ^Vu^c^  ^v^i  V4\i^v0cv  \V^  ft^^ll  he 
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*'  required  to  perform  fuch  duty  and  labour  as  aforefaid:  And  The  hounof 

**  if  any  perfoii  fending  a  team,  as  aforefaid,  (hall  not  fend  a  workog^&c. 

**  fufficienc  labourer  befides  the  driver,  (except  as  herein  before 

**  mentioned) ;  or  if  any  fuch  labourer,  or  driver,  or  any  other 

**  labourer,  or  the  driver  of  any  cart,  required  by  this  ail  to 

**  perform  ftatute-duty  as  aforefaid,  (ball  refufe  to  woik  and 

•*  labour,  during  the  time  above-mentioned,  according  to  the 

**  direction  of  the  funreyor  ;  or  if  any  driver  (hall  refufe  to 

**  carry  proper  and  fufEcient  loads;  it  (hall  and  may  be  law-. 

**  All  for  fuch  furveyor  to  difchargc  every  fuch  team,  cart,  or. 

•*  labourer,  and  to  recover   from  the  owner  of  every  fuch 

•*  team  or  cart  the  forfeiture  which  every  fuch  perfon  or  per- 

**  fons  would  have  incurred  by  virtue  of  this  a£t,  in  cafe  no 

**  fuch  team,  cart,  or  hbourcr  refpeftively,  had'  been  fcnt," 

t  Se^.  12.  It  is  alfo  further  enabled  by  the  above-mentioned  Part  of  a  team 
ftatute,  par.  36.  "  That  the  furveyor,  where  the  employment  "^x  ^«  «***«* 
**  for  teams  is  of  fuch  fort  that  two  horfes  will  be  fufficient^'**'* 
**  for  one  cart,  or  where  a  (land  cart  with  one  horfe  (hall  be 
**  necefl'ary,  (hall  call  upon  any  perfon  liable  to  fend  a  team,  / 

**  draught,  or  plough,  by  virtue  of  this  adl,  who  keeps  one 
''  or  more  cart  or  carts,  anc^  three  or  more  horfes,  to  fend 
**  fuch  cart  or  carts,  horfe  or  horfes,  to  perform  his  ftatute- 
^*  duty,  as  the  furveyor  (hall  find  moft  convenient,  and  (hall 
'*  direct;  and  the  furveyor  (haJl  allow  every  fuch  ftand  cart 
**  and  one  horfe  as  half  a  team,  and  every  cart  and  two  hor- 
*'  fes  as  two- thirds  of  a  team  ;  and  if  a  waggon  (hall  be  found 
**  necefl'ary  for  any  particular  bufinefs,  the  furvevor  may  re- 
**  quiie  the  duty,  or  any  part  thereof,  to  .be  performed  with. 
•*  fuch  waggofl,  by  any  perfon  who  Iceeps  one ;  which  direc- 
**  tions  of  the  furveyor  (hall  be  obfcrved,  or  the  perfon  liable 
**  to  perform  fuch  duty^  (hall  forfeit  fuch  fum  as  the  duty  fo 
•*  required  of  him  (haH  bear,  ini  proportion  to  the  forfeiture 
**  hereby  inflidted  for  every  neglccSt  in  performing  duty  with 
"  a  team,  draught,  or  plough.^ 

t  And  further  by  par.   37.  "  Every  fuch  furveyor  (hall,  j^^ticc  and 
"  from   time  to   time,  give  to,   or  caufe  to  be  left  at  the  forfeiture. 
**  houfe  or  ufual  place  of  abode  of  every  perfon  or  perfons 
"  fo  liable  to  perform   fuch  duty  or  labour,  as  in  this  i&  di- 
**  redted,  four  days  notice  at  the  lea(t  of  the  day,  hour,  and  * 
*'  place,  upon   which   each  of  the  faid  day's  duty  {hall   be 
•*  required  to  be  performed  j    and  every   perfon  or  perfons 
^*  making  default  in  finding  and  fending  each  wain,  cart,  or 
"  carriage,  furni(hed  as  aforefaid,  and  fuch  able  men  with 
**  the  fame,  as  herein  required,  or  in  performing  the  faid  duty 
^^  at  the  time  and  place,  and  in  tVc^  nianner,  by  this  a£t  di-  ' 
•*  recfted,  (hall,  for  every  fuch  default  or  ncgleft  in  fending 
**  fuch  wain,  cart,  or  carriage,  with  fuch  men  as  aforefaid^ 
*•  forfeit  the  fum  of  ten  (hillings ;  and  for  evei^  At^^vAx  \tv 
**  fending  every  cart  with  one  hotfc  and  one  rcvavx^  \5cit€«i 
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{hillings ;  and  for  not  fending  every  cart  with  two  horfcs 
and  one  man,  five  (hillings :  and  every  perfon  or  perfons 
making  default  in  fending  any  fuch  labourer,  and  every  per- 
fon making  default  in  performing  fuch  labour,  at  the  time  and 
place,  and  in  the  manner  dire£led  by  this  a£(,  or  in  paying 
fuch  compofition»money  for  the  fame,  as  herein  mentioned^ 
(hal^,  for  every  fuch  negleft,  forfeit  the  fum  of  one  (hilling, 
and  fixpence  ;  all  which  forfeitures  (hall  be  applied -for  the 
ufcof  the  highways  within  the  pari(h,  townfhip,  or  place, 
where  the  fame  (hall  arife ;  and  the  faid  furveyor  (hall  fairly 
and  equally  demand  and  require  fuch  duty  and  labour  from 
every  perfon  or  perfons  liable  to  perform  the  fame,  according 
t©  the  direflions  of  this  aft,  without  favour  or  partiality  to 
**  any  perfon  or  perfons  whomfoever :  and  if  in  any  pari(h, 
**  townfhip,  or  place,  it  (hall  not  be  ncceflTary  to  call  forth  the 
<'  whole  duty  in  any  year,  it  (hall  be  abated  in  a  juft  and 
^^  equal  proportion  amongft  all  perfons  liable  to  the  fame ; 
*^  and  the  faid  furveyor  may  and  (hall,  and  he  is  hereby  re* 
**  quired,  with  all  convenient  fpeed,  after  default  made  in  per« 
**  formance  of  fuch  duty  or  labour  as  aforefaid,  to  proceed  for 
'*  the  recovery  of  the  penalties  or  forfeitures  hereby  inflifted 
**  for  the  fanre  refpcftively,  in  manner  herein-after  direften, 
«*  fo  that  the  fame  may  be  recovered  before  he  makes  up  his 
*•  accounts  in  the  manner  dire<9:ed  by  this  aft.'* 

+  ^r^.  13.  But  it  is  alfo  further  enafted  by  par.  38.  *^  That 
'*  any  perfon  or  perfons  liable  to  perform  the  (aid  duty,  by 
**  fending  one  or  moie  team  or  teams,  draught  or  draughts, 
*'  plough  or  ploughs,  with  men,  horfcs,  or  oxen,  in  manner 
•*  aforefaid,  (hall  and  mav  compound  for  the  (ame,  if  he,  (he,  or 
**  they,  (hall  think  fit,  by  paying  to  the  faid  furveyor,  at  the 
**  lime,  and  in  the  manner,  herein  after  mentioned,  fuch  fum 
**  or  fums  of  money  as  the  juftices  of  the  peace  for  the  limit 
♦•  wherein  fuch  parifh,  townfhjjp,  or  place,  (hall  be,  or  the 
*•  major  part  of  them,  at  their  faid  fpecial  feffions,  to  beheld 
^  in  the  firft  week  after  Michaelmas  quarter  feffions  in  every 
**  year,  (hall  adjudge  and  declare  to  be  reafonablc,  not  ex- 
*♦  ceeding  fix  (hillings,  nor  lefs  than  three  (billings,  for  each 
*t  team,  draught,  or  plough,  for  each  day  ;  and  in  default  of 
**  their  adjudging  and  declaring  the  fame,  the  lum  of  four 
**  (hillings  and  fix  pence  for  and  in  lieu  of  ever  fuch  day'?; 
*'  duty  for  each  team,  draught,  or  plough  ;  and  for  every  cart 
*♦  and  one  horfe  or  beaft  of  draught,  two  (hillings  j  and  for 
•*  every  cart  with  two  horfes  or  beafts  of  draught,  three  (hil- 
"  lingi,  for  and  in  lieu  of  every  day's  duty;  and  every  inhabi- 
"  tant  liable  to  perfprm  fuch  duty  or  labour,  as  aforefaid,  and 
**  not  chargeable  in  any  other  refpeft,  asaforefaid.  (hall  and  may 
**  compound  for  the  fame,  if  he,  (he,  or  they,  (hall  think  fir, 
•*  bv  paying  to  the  furveyor  the  fum  of  four-pence  for  and  ir 
•«  lieu  of  every  fuch  dwy'^  duty  or  labour  refpeftively,  at  the 
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♦«  time,  and  in  the  manner,  herein-after  dircftcd  for  the  pay- 
♦•  ment  of  compofition- money. 

t  Provided  by  par.  39.  **  That  if  it  (hall  appear  to  the  juP    Power  of  jvflcei 
**  tices,  at  their  fpecial  fcffions,  to  beheld  in  the  week  next  to  dirca  dct)  l» 

*•  after  Ali^haelmas  quarter  fedions,  that,  from  the  direftions  ^^J^X^ uT. 

♦•  herein  before  given  for  the  performing  and  compounding 

*^  the  ftatute-duty,  there  will  be  difficulty  in  procuring  the 

^^  neccflary  carriages,  or  a  fufficient  number  of  labourers,  for 
**  the  repair  of  the  highways,  in  any  particular  parilh,  town- 

♦*  (hip,  or  place,  within  their  rcfpeftive  limits,  without  pay- 

^'  ing  high  and  extravagant  prices  for  the  fame,  it  (hall  and 
**  may  be  lawful  for  fuch  jufticcs  to  order  and  dire^Sk  the  team- 

*^  duty  hereby  required,  or  fo  much  thereof  as  they  (hall  think 

**  fit,   to  be    performed  in  kind,  within   every  fuch  pari(h, 

^  townfbip,  or  place,  except  in  refpe(^  of  fuch  teams  as  be- 

•*  long  to   pcrfons    who  do   not   occupy   landsy  tenements, 

•*  woods,   tithes,   or  hereditaments,  of  the  annual  value  of 

**  thirty  pounds  within  the  fame;  and  alfo  to  order  the  la* 

•*  bourers,  liable  by  this  adt  to  perform  or  compound  for  (la- 

**  tute-duty,  or  fuch  part  of  them  as  they  (hall  think  fit,  to 

**  perform  fix  days  labour  upon  fuch  highways  in  kind,  in  cafe 

**  fo  many  days  duty  (hall  be  required,  upon   being  paid  for 

**  fuch  labour  the  ufual  and  cudomary   wages  given  to  la- 

**  bourers  in  fuch  parifh,  town(hip,  or  place,  deducing  therc- 

••  out  the  fum  of  four-pence  for  each  day's  duty  fo  perform- 

♦*  ed,  being- the  compofition  hereby  allowed  for  labourers; 

**  provided^  that  if  part  of  fuch  teams  or  labourers  only  are 

♦*  required,  it  (hall  be  direfted  by  the  faid  order  of  the  juftices 

♦*  in  fome  given  proportion,  as  one  half,  third,  or  fourth  part 

^*  thereof;  and  tne  furveyor  (hall,  in  that  cafe,  at  a  publick 

<*  Ye(lry  for  fuch  pari(h,  townfhip,  or  place,  put  the  names 

**  of  all  the  pcrfons  liable  by  this  aft  to  fend  fuch  teams  into 

«*  one  hat  or  box,  and  the  names  of  all  the  perfons  liable  to 

*•  perform  fuch  labour,  into  another  hat  or  box,  and  fome  in- 

•*  habitant  then  p  efent  (hall  draw  out  fiich  number  from  each 

^'  as  (hall  be  equal  to  the  proportion  fo  ordered  by  the  faid 

'*  juflices,  and  the  pcrfons  fo  drawn  (hall  perform  fuch  duty 

<^  in  kind  for  that  year ;  and  that  if  any  fuch  order  (hall  be 

•*  made  or  continued  in  thefubfequcnt  year,  the  fame  method 

<•  (hall  be   obferved,  but  the   names  drawn  in  the  preceding 

•*  year  (hall  not  be  put  into  fuch  hat  or  box  ;  and  in  every  fuc- 

•*  ceeding  year  fuch  method  and   regulation   (hall  be  obferved 

**  by  fuch  furveyor,  as  to  render  the  duty  f  >  required  to  be 

«*  performed  in  kind  as  equal  amongft  the  leveral  pcrfons  liable 

^  thereto  as  may  be:  which  order  of  the  faid  juftices,  fo  far 

**  as  the  fame  (hall  be  extended,  (hall  fuperfede  the  faid  power 

•*  or  liberty  of  compounding,  and  (ball  be  binding  and  efFcc- 

^^  tual  to  til  intents  and  purpofes  whatfoever,  and  (hall  con- 

^  tinuc  in  force  until  it  (halt  be  difcharged  or  v^ue<\\>^  \Vi^ 

fi  b  4  •►^  \vi^v^%% 
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*^  juftices  at  feme  fubrequent  fpecial  fdfions  for  the  highways 
*^  within  fuch  limit,  to  be  held  in  the  week  next  Sificr  Mi" 
'  chaelmas  quarter  feffions. 

t  It  is  alfo  further  ena£led  by  par.  40.  *•  That  where  any 
^'  perfon  fhall  keep  a  team,  draught,  or  plough,  and  ibaH 
'*  not  occupy  lands,  tenements,  woods,  tithes,  or  heredita- 
,''  m.ents,  to  the  value  of  thirty  pounds  per  anuum^  in  the  pa- 
rtfh,  townfhip,  or  place,  where  he  (hall  refide,  but  (hall  in 
part  maintain  his  horfes  and  beads  of  draught  ufed  in  fuch 
^*  team  upon  or  from  lands  which  he  fball  occupy  in  one  or 
**  more  adjacent  pariih  or  parifhes,  it  (hall  and  may  be  law- 
<'  ful  for  the  faid  juftices,  at  fome  fpecial  feiTions,  to  mitigate 
^^  and  reduce  the  duty  or  compofition  fo  required  to  be  per- 
**  formed  or  paid  by  fuch  perfon  or  perfons,  in  fuch  manner, 
*'  and  to  fuch  fum,   as  they  (hall  think  juft  and  reafonable. 

t  Provided,  par.  41.  *'  That  the  faid  furveyor  of  every  parifh 
**  townfhip,  or  place,  (hall,  on  fome  Sunday  m  November  in  every 
"  year,  caufe  ten  days  notice  at  the  leaft  to  be  given  in  the 
**  church  or  chapel  of  fuch  pari(h,  town(hip,  or  place,  and  if 
**  there  be  no  church  or  chapel;  or  no  fervice  performed 
**  therein,  then  at  the  moft  publick  place  there,  and  repeat 
*^  the  like  notice  in  fuch  church,  chapel,  or  place,  on  the 
*"*  next  fucceeding  Sunday^  of  the  time  and  place  when  and 
**  where  the  perfons  permitted  under  the  authority  of  thisafV, 
•*  and  inclined  to  compound  for  the  faid  duty,  in  manner 
"  aforefaid,  may  fignify  to  fuch  furveyor  their  intention  to 
**  compound;  and  all  perfons  fignifying  the  fame,  who  (ball 
•*  then,  or  within  the  fpace  of  one  calendar  month  after- 
•*  wards,  pay  to  fuch  furveyor  the  compofition  authorlfed  and 
«*  allowed  by  this  aft,  (hall  be  difcharged  from  the  perform* 
•*  ance  of  fuch  duty,  which  compofition- money  (hall  be  em- 
**  ployed  by  the  furveyor  for  the  ufe  of  the  highways  j  and 
«*  that  no  compofition  (hall  be  permitted,  unlefs  the  fame  (hall 
•*  be  paid  at  the  day,  or  within  the  time  aforefaid;  but  in 
*«  cafes  where  the  occupation  of  any  lands,  tenements^ 
*^  woods,  tithes,  or  hereditaments,  (hall  be  changed,  or  any 
^^  new  occupant  or  inhabitant  (ball  come  to  refide  in  fuch 
**  parifh,  townfhip,  or  place,  after  the  time  appointed  for 
**  fuch  compofition,  then  the  perfon  or  perfons  occupying  fuch 
^*  lands,  tenements,  woods,  tithes,  or  hereditaments,  or  fo 
*^  refiding  in  fuch  pari(h,  town(hip,  or  place,  (hall  be  allowed 
**  to  compound  in  manner  aforefaid  :  provided,  he,  (he  or  they, 
**>  (hall  pay  the  faid  compofition -money  to  the  faid  furveyor 
«*  within  fourteen  days  after  he,  (he,  or  they,  (hall  enter  upon 
<^  fuch  lands,  tenements,  or  hereditaments,  or  (hall  come  to* 
^^  refide  in  fuch  parifh,  townfhip,  or  place;  and  every  tenant 
*^  or  occupier  of  any  lands,  tenements,  woods,  tithes,  or  he- 
*'  reditamenlS)  who  mttuds  to  c\uit  the  pofTeiTton  thereof. 


Ch.  76.  T  o    H  i  G  H  W  A  Y  S.  377 

•*  within  fix  calendar  months  from  the  time  fixed  for  making  How  the  com. 

**  fuch  compofition,  ihall  and  may  compound  for  half  the  duty  J^^p^j '  ^^l^ 

**  hereby  fequired^  and  the  fucceeding  tenant  or  occupier  (hall 

^^  and  may,   in  that  cafe,   compound  or  perform  the  duty  in 

*^  kind  foe  the  other  half  thereof;   and  if  the  furveyor  fliall 

^*  receive  from  any  perfon  or  perfons  a  compofition  for  more 

^^  duty  than  ihall  be  required  from  the  other  inhabitants  and 

<*  occupiers  widiin  the  fame  parSh*  townfhip,  or  place,,  for 

*<  the  fame  year,  he  (hall  repay  fuch  extraordinary  compo-* 

<<  fition-money  to  fuch  perfon  or  peribns,  fo  as  to  bring  the 

'<  duty  to  an  equality  amongd  all  fuch  inhabitants  and  oc- 

•*  cupiers« 

^<  t  Se^f.  14..  And  it  is  further  enacted  by  par.  42.  where  Duty  where  no 
^*  any  perfon  (hall  keep  a  draught  or  plough,  and  no  carriage,  carriage  is  kept. 
'^  he  (hall  pay  to  the  furveyor  the  fum  of  one  (hilling  for  every 
^*  faorfe  or  pair  of  oxen  or  neat  cattle,  ufed  in  fuch  draught  or 
«  plough,  for  every  day's  ftatute-duty  on  the  day  fuch  duty  is 
**  required  to  be  performed,  or  pay  according  to  the  rate 
^^  aforefaid  for  the  lands,  tenements,  woods,  tithes,  and  he- 
^*  reditaments,  which  he  (hall  occupy  in  fuch  pari(h,  town- 
^^  (hip,  or  place,  at  the  option  of  the  furveyor.  And  by  par. 
"  43.  the  inhabiunts  of  every  pari(h,  town&iD,  or  place,  ^i^^^^  ^^ 
'^  at  fome  veftry,  or  other  pubUck  meeting,  held  purfuant  to 
^^  this  a<Sl,  may  appoint  three  months  in  every  year,  within 
*<  which  no  ftatute-duty  (hall  be  performed.  One  month  in 
*<  the  fpring,  to  be  called  the  fe^  m§mtb ;  one  month  in  the 
^^  fummer,  for  the  hay  harveft ;  and  one  other  month  in  the 
^'  fummer,  for  the  corn  harveft:  provfded,  that  notice  in 
*'  writing,  be  given  of  the  times  fo  appoihted  to  the  furveyor 
*<  of  fuch  pari(h,  town(hip,  or  place  refpe&ively,  and  alfo  to 
^*  the  furveyor  of  every  turnpike  roaci  lying  within  the  fame, 
«^  within  three  days  after  every  fuch  meeting  and  fourteen  days 
«^  at  leaft  before  the  beginning  of  each  of  fuch  months. 

t  N.  B.  In  the  expofition  of  the  former  ftatutes  upon  this  . 
fubjea,  viz.  The  2  and  3  Philip  and  Mary,  c.  8.  f  2.     The  Ae"S^e?aVl 
22  Car.  2.  c.  12.  f.  8.  and  9.  The  18  Eliz.  c.  10.  fe£l.  2.  and  this  fubjea  red. 
^.  and  The  7  and  8  Will.  3.  c.  29.  the.  language  of  which  ^^  '"  5*J*  ^' 
IS,  with- little  variation,  purfued  by  the  above  ftatute,    jj"**'*  "*<''*• 
Geo.  3.  c.  78.  the  following  opinions  have  been  holden. 

SiH.  15*     Firft,   That  (a)    perfons  in  holy  orders  are  («)  3  Keb.  155, 
within  the  purview  of  them,  in  refped  of  their  fpiritual  pro-  ^Tjr 
feffions,  as  much  as  any  other  perfons  whatfoevcr,  ih  refpeft  Yf^onl^^' 
of  any  other  pofledions,  for  the  words  are  general,  and  there  ^  laft*  704. 
is  no  kind  of  intimation  that  any  particular  perfons  (hail  be  f*^  *"'  ^^  3® 
exempted  more  than  others.     ^8^  fXl^'^riolt 

...  ferviai  forthcm- 

fclf  es  at  privates  m  the  miluia  are  exempted  from  (ktutt  work  duriog  the  time  of  foch  ferrice. 

Sta/ 
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^*K^?"*V'*'  Sf'ff.  i6.  Secondly,  fi?;  That  be  who  keeps  fcveral  draughts 
468,*^**56«!  '^^  '"  *  parifh  is  boijnd  to  fend  a  team  for  eaoh  draught,  whether 
VideDah.c.i6.  he  occupy  any  land  in  the  parifh  or  not ;  and  in  like  manner, 
%  Kchie6i7.      That  he  who  occupies  feveral  plough-lands,    ought  to  fend  \ 

team  for  each  plough-land,  whether  he  keeps  any  draughty 

or  not. 

(A^Paim.   8  ^^'  *?•     Thirdly*  TJjat  (i)  notwitbft^nding  the  words  of 

a  Ron 41s!  ^\  ^^  ftatuie  extend  only  to.  the  occupiers  of  lauds,  yet  if  th# 
owner  neither  occupy  thpm,  nor  jet  them,  but  fufter  them  to 
lie  freib*  he  iball  be  charged  as  much  as  if  he  had  occcupieJ 
them,  for  there  is  no  reafon  that  the  publick  iball  fuffer  for 
his  negligence, 

S/^.  1 8*  Fourthly,  Tha^  it  is  no  exeuie  for  the  inhabit 
tants  of  a  parifh,  being  indi^d  at  common  law  for  not  re« 
pairing  the  highways.  That  they  have  done  the  full  work  re« 
Muc.  iS.  quired  of  them  by  ilatute;  for  fincc  thcfe  flatutes  arc  wholly 
in  the  aiHrmativc,  and  m^de  i;i  aid  of  the  common  law,  an4. 
to  fupply  the  defe^  thereof)  they  (hall  not  be  conftrucd  to 
abrogate  any  proviiion  (hereby  ma^e  for  thefe  purpofes, 

aia|>NrA6.  N.  B.    D ALTON  is  of  Opinion,  that  be  who  keeps  % 

draught  and  but  two  horfes,.  ought  to  attend  therewith  at  tho 
times  appointed,  and  th^tif  he  carry  with  them  fuch  loads  as 
they  are  able  to  draw,  be  Ibah  l^  e^cufed. 

How  the  fundt        f  ^tH.  19*  Afid  wherMS- tfaere  may  be  turnpike  nods  in  fuch 

of  turnpike        ^  ((^^^  ^^  Condition  of  repair-,  that  the  flatute  duty  required 

Ip^i^rto  thf     to  be  performed  upon  them  may  be  difpenfed  with,  bfc.  fcfr* 

ft^tute  repair  of   It   IS  therefore  enaded  by    13  Geo.   3.   c*   84.    fed.   5?^ 

the  ^ighwjyi,      44  T'ha^  xht  juftices  at  any  fpecial  feffions,  upon  application  to 

**  them  made  by  the  furvcyor  of  any  place,   in  which  fuch 

«*  turnpike  road  lies,  may  lummon  the  clerk  and  furveyor  of 

*^  fuch  turnpike  road  to  appear  before  thenf^  at  fome  othef 

**  fpcLcial  feffipns,   and  then  and  there  to  produce  before  them 

<^  a  ftate  of  the  revenues  and  debts  belonging  to  fuch  turn- 

*^  pike  road,  and  fuch  juftices  may  then  and  there  enquire  into 

^^  the  ilate  and  condition  of  the  repairs  thereof,  and  alfo  of 

**  fuch  other  highways,  and  if  it  fhall  appear  to  them,  upon 

•♦  full  and  clear  evidence,  that  the  whole  or  any  part  of  fuch 

"  flatute  duty  may  be  conveniently  difpenfed  with  from  fi^ch 

<*  turnpike  roads,  without  endangering  the  fecuritief  for  the 

'     «(  money  advanced  upon  ihc  credit  of  the  tolls  thereof,  and 

^  that  fuch  flatute  duty  is  wanted  for  the  repairs  of  the  other 

•«  highways  within  fuch  parifh,  townfhip,  or  place,  the  faid 

M  juftices  may  order  the  whole  or  part  of  fuch  ftatute  duty  tqi 

««  be  performed  upon  the  highways,  not  being  turnpike,  witfa- 

**  in  fuch  parifh,  townfhip,  or  place,  under  the  direftion  of 

«*  the  furveyor  thereof,  during  fuch  time  as  to  them  (hall  fcen» 

•«  juft  and  rcafonabW.** 
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t  SiS.  20.     As  to  the  fccond  point,  viz.  Who  mty  be  af-  Thei*  Ctr.n 
fcflcd  to  a  rate  made  for  the  defraying  of  the  extraordinary  ^j^J®'  J^J^^^ 
charges  of  fuch  repairs,  it  is  recited  by  the  above  mentioned  win.  ^.ad  M«* 
ilttutc  of  13  Geo.  3.  €•  78.   F^r-  30-  "  That   in  fome  pa-  ^  '*•     ^ 
rifhes,   townfliips,  or  places,   there  may  not    be   fufficient  wiu/t^'caf, 
materials  for   the   repair  of  the  highways  within  the  fame,  r.  4.  which  were 
nor  within  the  wafte   lands,  common    grounds,   rivers   or  *»«»^«/«c»^«**  »• 

-  ,  -  1  ".V  /i.®  ,  ,    .  the  former  edi- 

brooks,    of  any    other    pariih,    townmip,  or  place,   lying  tionofthUwofk 

within  a  convenient  diftance  from  fuch  highway,  by  reafon  *»«  repctkd  \j 

whereof  the   furveyor  of  fuch  highway  may  be    forced  to  7Geo.  3.  c4»* 

bu/  fuch  materials,   and  to  make  recompence  and  fatisfac- 

tion  to  the  owner  or  occupier  of  indofed  lands,  for  damage 

which  may  be  done  by  getting  and  carrying  thereof:   and 

whereas  np  provifion   is  made  for  raiftng  a  fund  to  reim- 

borfe  tbe  expences  thereof,  and  alfo  fuch  expences  as  the 

faid  furveyors  may  incur,  by  ere&ing  guide-poAs,  or  other 

pofts  or  ftonesy  and  by  making  or  repairing   fuch  trunks, 

tunnels,    plats,    bridges »    or  arches,    as  aforcfaid,    and  by 

rendering    fatisfa<5tion   for    damages   done   to   lands   by  the 

making  of  new  ditches  or  drains,   nor  for  the  falary  to  be 

paid  by  fuch  parifb,  townfbip,  or  place,   to   fuch   furveyor, 

as  aforcfaid ;"  it  is  therefore  enabled,  ^^  That  upon  applica* 

*^  tion  by  fuch  fuiveyor  to  the  juftices  of  the  peace,  at  their 

*^  fpecial  feffions,  and  oath  made  of  the  fum  or  fums  of  mo- 

^  ney  which  he  hath  bona  fid$  laid  out  and  expended,  or  which 

**  will  be  required  for  the  purpofes  aforefaid,  the  faid  juftices, 

^^  or  any  two  or  more  of  them,   ihall,   and  they  are  hereby 

•*  impowered,   by  warrant  under  their  hands  and   feals,  to  ^^2^i,^^l^^^ 

**  caufe  an  equal  aflcflment  to  be  made,  for   the  purpofes  wak  quaih^d, 

**  aforcfaid,  upon  all  occupiers  of  lands,  tenements,  woods,  *»«c*"^e  »t  J'»<1 

*•  tithes^  and  hcrcdicamcnts,   within  fuch   parifh,  townfhip,  "hat'thcTatuie 

<*  or  place,  where  fuch  money  (ball  be  fo  expended  or  laid  duty  wat 

"  out  J   and  the  fame  (hall  be  made  and  colledcd  by  fuch  per-  J'g^^uf^onr'ilit 

**  fon  or  perfons,  and  allowed  in  fuch  manner,   as  the  faid  occu"icf«"of 

•*  juftices,  by  their  order  at  fuch  feftions,  (ball  direS  and  ap-  l*^nd  were     ' 

"  point  in  that  behalf;    and  the  money  thereby  raifcd  (hall  be  ^J*Xt;^re^* 

**  employed  aird  accounted  for  according  to  ihc  direAion  of  equally  liable. 

•>  the  faid  juftices,    for  the  purpofes  aforefaid;    and  the  faid  Str.  315.  Scd 

**  afle(rmcnt  (hall  be   levied  in  fuch  manner  as  herein-after  VidcFoitr.327. 

*•  mentioned:     provided  neverthcleU,  That  no   fuch  aflefT- 

«*  ment  to  be  made  for  thofe  or  any  of  ihofe  purpofes,  in  any 

**  one  year,   (hall  exceed  the  rate  of  fixpence  in  the  pound,  of 

^*  the  yearly  value  of  the  lands,  tenements,  woods,  tithes^ 

**  and  hereditaments,  fo  to  be  afleflcd/' 

t  5ecl.  2 1  •  And  it  is  further  enafted  by  the  above  mentioned  vwe  the  cafe  of 
ftacute  of  13  Geo.  3.  c.  78.  par.  45.  "  That  if  upon  ap-  the  King  r. 
**  plication  of  the  furveyor  of  the  highways  for  any  pari(b,  in  ci^kbtT^ 
^«  town(hip,  or  place,  to  the  juftices  of  the  peace  for  the  li- 
•*  mit  wherein  fuch  pari(h,  town(hipi  or  place,  \\c\Vv^  at^^At 
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>«  what  man  net  •«  general  OF  quarter  fcflions  of  the  peace,  or  at  fomc  fpecial 
lILful^t.  "  feffions  for  the  highways,  the  faid  juftices  (hall  be  fully  fa- 
"  tisfied,  by  proof  .upon  oath,  that  the  duty  direftcd  to  be 
^  performed,  and  the  money  authorifed  to  be  collcfled  and 
**  received,  has  been  performed,  applied,  and  expended,  ac- 
**  cording  to  the  diredions  of  this  ac^,  or  (hall  be  fully  fatis- 
•*  fied  that  the  common  highways,  bridges,  caufeways^ 
"  flreet$,  or  pavements,  belonging  to  fuch  parifh,  town* 
'*  (hip,  or  place,  are  fo  far  out  of  order  that  they  cannot  be 
**  fufficiently  aipended  and  ntpaired,  paved,  cleanied,  and 
"  fupported,  by  the  means  herein-before  prefcribed,  (notice 
**  being  firft  given  of  fuch  intended  application  at  the  church 
**  oj:  chapel  of  fuch  parifli,  townfhip,  or  place,  on  fomc  5««- 
•*  day  pieceding  fuch  quarter  or  fpecial  fefTions  ;  or  if  the 
. "  place  be  extraparochial,  notice  in  writing  being  firft  given 
^^  of  fuch  intended  application  to  fome  of  the  principal  inha- 
«*  bitants  refiding  in  fuch  extraparochial  place,  a  week  at  leaft 
*^  before  fuch  general  or  fpecial  feflions) ;  and  then,  and  in 
*<  any  of  the  faid  cafes,  an  equal  aiieflinent  upon  all  and 
*  every  the  occupier  of  lands,  tenements,  woods,  tithes,  and 
**  hereditaments,  within  any  fuch  pariih,  townfliip,  or  place^ 
^^  (hall  or  may  be  made  and  colleded  by  fuch  perfon  and  per* 
^*  fons,  and  allowed  in  fuch  manner,  as  the  faid  juftices,  by 
«*  their  order,  at  futh  general  or  fpecial  fefTions,  (hall  direct 
*'  and  appoint  in  that  behalf;  and  the  money  thereby  raifcd 
**  (hall  be  employed  and  accounted  for,  according  to  the  or- 
**  ders  and  directions  of  the  faid  jufiices,  for  and  towards  the 
"  amending,  repairing,  paving,  cleanfino,  and  fupporting 
**  fuch  highways,  caufeways,  ftreets,  pavements,  and  bridges, 
**  from  time  to  time,  as  need  (hall  require, 

t  Si^.  22.  And  it  is  further  enafted  by  the  fame  flatute,  par. 

Kot  to  exceed      46.  "That  the  afre(rmcnt  hcrein-laft   before  authorifed,  and- 

9a.  in  the       '  **  the  affeflfment  herein-bcfore  authorifed,  for  buying  mate- 

pound,  <4  rials,  making  fatisfaftion  for  damages,  ercding  guide-polis,' 

"  and  paying  the  furveyor's  falary,  (vide  port.)  ihall  not  to- 

'  **  gether  in  any  one  year  exceed  the  rate  of  nine-pence  in  the 

"  pound  of, the  yearly  value  of  the  lands,  tenements,  woods^ 

"  tithes,  and  hereditaments,   fo  to  be  afleflld. 

+  Sf^.  23.  As  to  the  third  point,  v!z.  What  other  provifions 
N.n.  The  pro.  have  been  made  to  this  purpofe,  it  is  enafted  by  the  faid  fta- 

wTm  l^'on   ^"^^  °^  ^3  ^^°'  3*  ^*  7^'   ^^''  ^'^^      *  '^^^^  ^^  ^"^'    ^^"^* 
ihisi-bjeitTerc  "  penalty,  or  forfeiture,  for  not  repairing  the  highways,  or 

rrc  rrd  in  the      Cf  j^Qt  aopearing  to  any  indiftmcnt  or  prefentment  for  not  re- 
former edition,    jj  pairing  the  fame,  (hall  hereafter  be  returned  into  the  Court 
is"re*peticd*by"   *^  of  Exchequer,   or  other  court,  but  (hall  be  levied  by  and 
7Gco,3.  c.  41.  u  paid  into  the  hands  of  fuch  perfon  or  perfons  refiding  in  or 
**  near  the  parifh,  town(hip,  or  place,  where  the  road  (hall 
**  lie,   as  the  court  impofing  fuch  fines,  ifliies,  penalties,  or 
•'  forfeitures,  {hkUordei^Livd  AXitft^  \.o\i^^V^\\^^VQ^'w^'^\.V«; 
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*'  repair  and  amendment  of  fuch  highways;  and  the  pcrfon  P1nei»&cfcow 

*'  or  pcrfons  fo  ordered  to  receive  fuch  fine  (hall,   and  is  here-  J,'^*j|Jj"^ 

•*  by  required  to  receive,  apply,  and  account  for  the  fame^ 

*^  according  to  the    dire^ion  of  fuch  court,  .or,  in  default 

^*  thereof,   ihall  forfeit  double  the  fum  received  \  and  if  any 

^^  fine,  iiTue,  penalty,  or  forfeiture,  to  be  impofed  on  an]r 

^<  fuch  parilhy  townihip,  or  place,  for  not  repairfng  the  highr 

cc  ^gys^  or  not  appearing  as  afbrefaid,  ihall  hereafter  be  levied 

^*  on  any  one  or  more  of  the  inhabitants  of  fuch  parifh,  town- 

**  (hip,  or   place^  that  then   fuch   inhabitant  or  inhabitants 

**  (hall  and  may  make  his  or  their  complaint  to  the  jufticesof 

*^  the  peace,  at  their  fpccial  feifions ;  and  the  faid  juftices  are 

^  hereby  impowered  and  authorifed,  by  warrant  under  their 

*^  hands  and  feals,  to  caufe  a  rate  to  be  made,  according  to 

^  the  form  and  manner  herein  lad  before  prefer ibed,  for  the 

^*  rcimburfing  fuch  inhabitant  or  inhabitants  the  monies  fole- 

^*  vied  on  him  or  them  as  aforefaid ;    which  rate  fo  made, 

^*  aixi  confirmed   by  any  two  juOices,  (hall  be  colleded  and 

^*  levied  by  the  furveyor  of  the  highways  of  fuch  pari(h,  town- 

*^  (hip,  or  place,  fo  prefented  or  indided,  as  aforeiaid  ^  and 

^*  the  faid  furveyor  (hall,  within   one  month  next  after  the 

**  making  and    confirming  the  rate  aforefaid,  colled,  levy, 

*^  and  pay  unto  fuch  inhabitant  or  inhabitants  the  money  fo 

^  levied  on  him  or  them  as  aforefaid/'  f  10) 

(to)  If  II  pafHh  conMing  of  two  diftrid««  w%ich  are  boun4  to  repair  feparatelyy  be  comrl0«4 
fur  not  repairing  the  road  in  one  of  the  diftrifti,  the  other  diftritt  having  no  notice  of  the  indi^« 
fnent«  ihe court  will  confidcr  it  as  being  fubftantially  the  conv»6tion  of  the  onedillridt,  and  if  the 
fine  be  levied  on  »n  inhabitant  of  the  other,  wilt  grunf  s  manJammt  for  a  rate  to  be  levied  on  the 
oiftrii!  bound  to  repiir  the  indited  part  of  the  road.  But  the  mandamus  mud  be  fpecial,  fug^tt- 
jnj;  that  the  part  of  the  highway,  which  was  the  fubjeci  of  the  indidment|  lay  wholly  in  the 
townihip  indidbed,  and  that  the  two  townOilps  were  fepara^ely  bound  to  repair  their  refps£tive  parta 
of  the  kiighwav,  in  uider  to  aiford  tke  iadided  townihip  an  opportunity  of  traverling  the  fadi. 
Dou|(las  41 2\     Stiange  21 1. 

Sec^.  24.  Alfo  the  later  ftatutes  (a)  which  have  impofed  any  C^)  ThUre- 
pciialties  on  fur veyors  of  the  hij^hways,  or  others,   for  any  '*^"^»  ^*»«  **• 
oftcficcs   relating   to  the   highways,   have  generally  ordamcd  pctled. 
thai  the  whole,  or  part  thereof,  (ball  be  applied  to  the  repairs 
of  t!)c  liighways  of  the   places  wherein  the  offence  (hall  be 
committed,  as  will  more  fully  appear  in  the  fubfequenc  part  of 
this  chapter. 

t  Se^.  25.  As  to  the  fourth  point,  viz.  In  what  manner  the  Then  Car.  2. 
profiis  of  lands  fe:tled  in  truft  for  therepairsof  the  highways  ^*  '*•  f-  »•  re- 
fliUI  be  employed,  it  is  enafted  by  the  above  mentioned  (la-  ^cVedTri'i'n i7" 
tute  of  13  Geo.  3.  c.  78.   par.  52.    "  That  where  any  lands  repealed  by 
**  have  been,  or  (hall  begivcn,   for  the  maintenance  of  caufe-  7  Geo.  3.0.42. 
*'  ways,  pavements,  highways,  and  bridges,   all  fuch  perfons 
**  who  are,  or  (hall  be   enfeoffed  or  truftcd   with   any  fuch 
*'  lan(!s,  (hall  let  them  to  farm  at  the  moft  improved  yearly 
"  value,   without  fine  i  and  that  the  juflices  of  the  ^ea^c^i^  '\tw 
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Onptyoientof  cc  ^^^d  likcwife  fuch  recompence  as  they  fliall  think  reafonable, 

•thc'^iind  to     *'  ^^^  ^^^  making  of  new  ditches  and  fences  on  the  fide  or 

be  deemed  a      ^  fidcs  of  the  (aid  highways  that  fhall  be  fo  enlarged  or  diver- 

pubUck  high-     u  ^gd^  and  alfo  fatisfaSion   to  any  pcrfon  or  pcrfons,  bodies 

'^*  *^  politick  or  corporate,  that  may  be  otherwife  injured  by  the 

*^  enlarging  or  diverting  the  faid  highways  refpeSively:  and 

^'i  upon  payment  or  tender  of  the  money  fo  to  be  awarded  and 

,    .  ^  aflfefled  to  the  perfon  or  perfonS)  bodies  politick  or  corpo- 

*^  rate,  intitled  to  receive  the  fame,  pr  leaving  it  in  the  hands 

^*  of  file  clerk  of  the  peace  of  fuch  limit,  in  caie  fuch  perfon 

<*  or  perfons,  bodies  politick  or  corporate,  cannot  be  found, 

*^  or  fhall  refufe  to  accept  the  fame,  for  the  ufe  of  the  owner 

^'  of,  or  others  intereftcd  in,  the  faid  ground,  the  intereft  of 

<'  the  faid  perfon  or  perfons,  bodies  politick  or  corporate, 

"^^  in  the  faid.  ground,  (ball  b^  for  ever  divefted  out  of  them. 

**  and  the  faid  ground,  after  fuch  agreement  or  verdid  as 

^^  aforefaid,  (hall  beeftecmed  and  taken  to  be  a  publick  high* 

*^  way,  to  all  intents  and  purpofes  wfaatfoever;  faviog  never* 

*^  thelefs  to  the  owner  or  owners  of  fuch  ground  all  mines, 

^'  minerals,  and  foflfils,  lying  under  the  fame,  which  can  or 

*^  may  be  got  without  breaking  the  furifaee  of  the  faid  high- 

^*  way;  and  alfo  all  timber  and  wood  growing  upon  fuch 

\*  ground,  to  be  fallen  and  taken  bv  fuch  owner  or  owners 

.  ^^  within  one  month  after  fuch  order  fhall  have  been  made,  or 

*^  in  default  thereof,  to  be  fallen  by.  the  faid  furveyor  or  fur- 

^^  veyors,  within  the  refpe£live  months  aforefaid,  and  laid 

*^  upon  the  land  adjoining,  for  the  benefit  of  the  faid  owner 

^^  or  owners :    and  where  there  fhall  not  appear  fufficient 

•*  money  in  the  hands  of  the  furveyor  or  furveyors,  for  the 

^*  purpofes  aforefaid,  then  the  faid  two  juflices,  in  cafe  of 

**  agreement,  or  the  faid  court  of  quarter  feflions,  after  fuch 

^^  verdict  as  aforefaid,  fhall   order  an  equal  afTcfi'mcnt  to  be 

Where  there  is  "  ^^de,  levied,  and  colle(ftcd,  upon  all  and  every  the  occu- 

noc  money  fuf.  *^  piers  of  lands,  tenements,  woods,  tithes,  and  hereditaments, 

ficient  aflcif-      cc  j^  jj^^  refpcftive  parifhes,  townlhips,  or  places,  where  fuch 

"?fed  ^*ordtr    *'  highways  fhall  lie,  and  direft  the  money  to  be  paid  to  the 

of  the  jufticei     «'  perfon  or  perfons,  bodies  politick  or  corporate,  fo  interefted, 

llffwi  ^""^^'^     "  in  fuch  manner  as  the  faid  juftices,  or  court  of  quarter  fef- 

**  fionsf  refpeftively,  fhall  dire6l  and  appoint :  and  the  money 

**  thereby  raifed  fhall  be  employed  and  accounted  for,  accord- 

*^  ing  to  the  order  and  direction  of  the  faid  juflices,  or  court 

**  of  quarter  feffions  refpedtively,  for  and  towards  the  purcha- 

**  fing  the  land  to  enlarge  or  divert  the  faid  highways,  and  for 

<^  the  making  the  faid  ditches  and  fences,  and  alfo  fatisfa£tion 

^^  for  the  damages  fuftained  thereby  ;  and  the  faid  afTeiTment, 

*'  if  not  paid  within  ten  days  after  demand,  fhall,  by  order  of 

*>  the  faid  juflices,  or  court  of  quarter  feffions  refpedively, 

^*  be  levied  by  the  faid  furveyor,  in  the  manner  herein-after 

^^  mentioned :  provided  that  no  fuch  afTeflment  to  be  made' 

"  in 
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**  in  any  one  year  flial!  exceed  the  rate  of  fixpencc  in  the  Not  exceeding 
**  pound  of  the  yearly  value  of  the  lands,  tenements,  woods,  p^^^'J^  ^^^ 
•<  tithes,  and  hereditaments,  fo  afleflcd." 

t  Se^.  aa.     And  it  is  further  enafted  by  the  faid  ftatute,  oid  highway 
par,  17.  *•  That  when  any  fuch  new  highways  fliall  be  made  ^^-^  fo''  m*y  be 
**  as  aforefaid,  the  old  highway  (hall  be  flopped  up,  and  the  i^ytr/ /ulV«'' 
**  land  and  foil  thereof  fliall  be  fold  by  the  faid  furveyor,  with  t<>  ancient  ri^jht 
**  the  approbation  of  the  faid  juftices,  to  fome  perfon  or  per-  ^^  ^-"y  *^^ 
•*  fons  whofe  lands  adjoin  thereto,  if  hej  flie,  or  they,  fliall  P*"**** 
**  be  willing  to  purchafe  the  fame ;  if  not  to  fome  oiher  per- 
**  fon  or  perfons,  for  the  full  value  thereof:  but  if  fuch  old 
**  road  fliall  lead  to  any  lands,  houfe,  or  place,  which  cannot, 
•*  in  the  opinion  of  fuch  juftices  refpcftively,  be  accommo- 
*^  dated  with  a  convenient  way  and  pafTage  from  fuch  new 
*^  highway,  which  they  are  hereby  authorifed  to  order  and 
^*  lay  out,  if  they  find  it  neceflary ;  then,  and  in  fuch  cafe, 
^^  the  faid  old  highway  fliall  only  be  fold  fubjed  to  the  right 
^^  of  way  and  pallage  to  fuch  lands,  houfe,  or  place  refped- 
**  ively,  according  to  the  ancient  ufage  in  that  refped ;  and 
**  the  money  arifing  from  fuch  fale,  in   either  of  the  faid 
^*  cafes,  fliali  be  applied  towards  the  purchafe  of  the  land 
^*  where  fuch   new  highway  fliall  be  made:  and,  upon  pay« 
•*  ment  or  tender  of  the  money  fo  to  be  agreed  for  as  afore- 
*^  faid,  and  upon  a  certificate  being  (igned  by  the  faid  two 
'*  juftices,  or  by,  the  chairman  of  the  faid  court  of  quarter 
**  feilions,  in  cafe  the  fame  fliall  be  determined  there,  defcrib- 
**  ing  the  lands  Co  fold,  and  exprefling  the  fum  fo  agreed  for, 
^^  and  dire<5ting  to  whom  the  fame  (hall  be  paid,  and  upon  the 
'*  purchafer's  taking  a  receipt  for  fuch  purchafe-moncy  from 
**  the  perfon  intitlcd  to  receive  the  fame,  by  an  indorfement 
"  on  the  back  of  fuch  certificate;,  the  foil  of  fuch  old  high- 
'*  way  (hall  become   vcfted  in  fuch  purchafer  and  his  heirs; 
**  but  all  mines,  minerals,  and  fofTils,  lying  under  the  fame, 
**  fliall  continue  to  be  the  property  of  the  perfon  or  perfons  Mines  and  mJ. 
"  who  would,  from   time  to  time,  have  been  intitled  to  the  *^%hc  "JJ^j^^T* 
*'•  fame,  if  fuch  old  highway  had  continued  there. 

t  SeSI,  30.  And  it  is  alfoena£led,  par,  18.  "That  in  cafe  fuch  p  j,     - 
*'  jury  fliall  give  in  and  deliver  a  verdidl  for  more  monies,  cscdfn^s  b^' 
*'  as  a  rccoropence  for  the  right,  intereft,  or  property,  of  any  whom  payable. 
''  perfon  or  perfons,   bodies  politick  or  corporate,  in  fuch 
**  lands  or  grounds,  or  for  the   making  fuch  fence,  or  for 
"  fuch  damage  or  injury  to  be  fuftained  by  him,  her,  or  them 
"  refpedtively,  as  aforefaid,  than  what  fliall  have  been  propofed 
*'  and  offered  by  the  faid  furveyor,  before  fuch  application 
«*  to  the  faid  court  of  quarter  feffions  as  aforefaid  ;  that  then, 
"  and  in  fuch  cafe,  the  cofls  and  cxpences  attending  the 
**  faid  fcveral  proceedings  fliall  be  borne  zn4  paid  by  the  fur- 
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*^  vcyor  of  the  fiid  highway,  out  of  the  monies  in  his  or  their 
*♦  hands,  or  to  be  affeficd  andvlevied  by  virtue  and  under  the 
"  pow'ers  of  this  ad ;  but  if  fuch  jury  (hall  give  and  deliver 
**  a  verdict  for  no  more,  or  for  Icfs  monies  than  Iball  have 
**  been  fo  offered  and  propofcd  by  the  faid  furveyor  before 
^^  fuch  application  to  the  faid  court  of  quarter  feiEons ;  that 
'^  then  the  faid  cofts  and  ^xpences  fliall  be  borne  and  paid  by 
"  the  perfon  or  perfons,  bodies  politick  or  corporate,  who 
^^  (hall  have  refufed  to  accept  the  recompence  and  fatisfac*. 
•*  tion  fo  offered  to  Mm,  her,  or  them,  as  aforcfaid.'* 

t  Se^.  31.  And  it  is  alfo  further  enafled  by  the  faid  ftatutc^ 
(T5)Theraaof  par.  ig.  "  That  when  it  fhall  appear,  upon  the  view /' 13)  of 

non-repair  'S  ^  -.-...     ^.  .    .  .     •*  . 

travTrr.tble 

wlicn  a  julKicc 

pufents  n  high- 

wviiy  on  his  ov»n 

view,      Rci  V. 

Jul-  Wilts. 

«  Black.  467. 


any  two  or  more  of  the  faid  juftices  of  the  peace,  that  any 
**  publick  highway,  not  in  the  fituation  herein-beforc  defcri- 
•*  bed,  or  publick  bridleway  or  fooiway,  may  be  diverted, 
**  fo  as  to  make  the  fame  nearer  or  nfiore  commodious  to  the 
**  publick,  and  the  owner  or  owners  of  the  lands  and  gromrds 
**  through  which  fuch  new  highway,  bridleway,  or  footway, 
''  is  propofed  to  be  made,  fhall  confent  thereto,  by  writing 
*^  under  his  or  their  hand  and  feal,  or  hands  and  feals,  it  (hall 
•*  and  maybe  lawful,  by  order  of  fuch  juftices,  at  fome  fpe- 
*^  cial  feflions,  to  divert  and  turn,  and  to  ftop  up  fuch  foot-: 
"  way,  and  to  divert,  turn,  and  ftop  up,  and  inclofe,  fell,  and 
"  difpofc  of  fuch  old  highway  or  bridleway,  and  to  purchafe 
"  the  ground  and  foil  for  fuch  new  highway,  bridleway,  or 
'♦  footway*,  by  fuch  ways  and  means,  and  fubjcft  to  fuch  cx- 
"  cepticns  and  conditions,  in  a!)  refpefts,  as  herein-bcfore 
"  mentioned  with  regard  to  highways  to  be  widened  or  di- 
**  verted  j  and  where  any  fuch  highway,  bridleway,  or  foot- 
*'  way,  herein  hi\  before  defcribed,  fliall  be  fo  ordered  to  be 
**  ftopped  up  or  inclofed,  and  fuch  new  highway,  bridleway, 
"  or  footway,  fet  out  and  appropriated  in  lieu  thereof,  as 
<*  aforcfaid,  fliall  and  may  be  lawful  for  any  perfon  or  peifons 
"  injured  or  aggrieved  by  nny  fuch  order  or  proceeding,  or 
**  by  ihe  inclofure  (;f  any  road  or  highway,  by  virtue  of  any 
"  inquifition  taken  upon  any  writ  of  ^/Z  quod diunnum  to  make 
"  his  or  their  complaint  thereof,  by  appeal  (14)  to  the  juf- 


(14)  Though  the  appeal  »s  dircftcd  to  the  next  qunrter  feflionsy  yet  tlic  jcfllocs  may  adjourn  the. 
quaiter  iclTi  >ns  itlcltio  another  day,  or  thry  m:iy  adjourn  ihc  particular  ipiticr  to  a  tubfcqncnt 
Ifiiioos.  Ana  this  appeal  was  thought  by  Lord  HardwicL^e  t»>  be  a  waixcr  to  any  objrftion  ot  lur* 
prize,  with  rcCpc^l  to  the  raalc  execution  ot  the  \*rit  ot  ad  qu.d  dtivtum  j  for  the  lUtutc  has  put 
ihe  julHces  in  the  r«'om  of  the  trnverfc,  and  if  llic  party  ini'.cad  of  ippcaliny  had  travcrfcd  the  in- 
quifition and  iffuc  t.nd  been  taken  on  it  ;!nd  a  verdict  founc,  he  could  not  h<i\e  applied  to  the  court 
or  Chancery  uptin  a  fujigeition  of  furprisr,  and  a  fraudulent  and  clandcitine  execution  of  the  writ* 
And  even  upon  fuch  an  cnquirvi  the  court  will  not  regjrd  any  complaint  upon  the  jjround  of  pubKr^ 
incopvenienc?,  for  that  would  be  fitting  up  a  jurifdidlion  in  (i;  pofition  lo  a  jutifJiftion  ai^propnated 
by  the  aft\  of  parliament  to  the  quarter  (efrion;^  only  :  but  if  «  jury  have  manifciily  done  conlrary  to" 
tnc  general  good  of  tljc  country,  it  may  ati'ord  a  nrong  carroborating  tvidencc  oi  furpiizc.  5  Atlu 
770. — N.  B,  It  i*  not  neceir.iry  for  t!«c  ilierift*  to  give  form.\l  notice  of  the  execution  <«f  the  \Mit  j 
tt  is  fuitkicnc  if  the  jury  be  ;unimuncvj  im^irtiallv,  tnd  the  iT.^uiAilon  Aic  made  in  a  fsir  and  opci 

**  liccs 
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*•  tttc*  of  the  peace,   Ht  the  next  gtncral  quarter  Ce({ion9% 

**  which  iball  be  bolden  within  the  limit  where  the  fame  ihall 

**  He,  after  fuch  order  made,  or  proceeding  had,  as  aforefaidf 

**  upon  giving  ten  days  notice,  in  writing,  of  fuch  appeal 

•^  to  ihc  fufveybr  and  party  interefted  in  liich  inctefurci  if 

**  there  (hall  be  fufficicnt  time  for  that  purpofe  |   if  not,  fuch 

**  appeal  may  be  made  upon  the  like  notice  to  the  next  fub-^ 

^*  fequeht  quarter  fcflions  of  tht  peace )  which   courts    of 

•*  quarter  feffions  arc  hereby  refpeitivcly  auihorifed  and  im* 

**  powered  to  hear  and  finally  determine  fuch  appeal }  and 

**  if  no  fuch  appeal  be  made,  or,  being  made^  fuch  order 

**  and  proceedings  fball  be  confirmed  by  the  faid  court,  the 

*'  faid  inclofures  nUy  be  made^  and  the  faid  ways  ftoppedi 

**  and  the  proceedings  thereupon  (hall  be  binding  and  con^ 

•^  clufivc  tq  all  perfons  whomfoever  |  and  the  new  highway, 

'^  bridleway,  or  footway,  fo  to  be  appropriated  and  let  out, 

*^  iball  be,  and  for  ever  after  continue,  a  publick  highway^ 

**  bridleway,  or  footway,  to  all  intents  and  purpofes  what-^ 

••  focver  J  but  no  inclofures  of  fuch  old  highways  or  bridle* 

••  way,  or  ftoppage  of  fuch  footway,  (hall  be  made,  until  fuch 

*'  new  highways,  bridleway,  or  foetway,  (ball  be  completed, 

*'  and  put  into  good  condition  and  repair,  and  fo  certified  by 

"  twojuftices  of  the  peace,  upon  view  thereof,  which  certi- 

**  ficate  (hall  be  returned  to  the  clerk  of  the  peace,  and  in-* 

*^  rolled  amongft  the  records  of  feffions  \  but  from  and  after 

**  fuch  certificate,  fuch  old  highways,  bridleway,  or  footway, 

*<  (ball  and  may  be  (lopped  up,  and  the  foil  of  fuch  old  high- 

«(  ways  or  bridleway  fold,  in  the  manner,  and  fubje^l  to  the 

••  refervations  and  reftriitions  herein-before  mentioned  with  cnficerhtnf 

"  ro(pe6t  to  highways  to  be  enlarged  or  diverted  by  virtue  of  w.»ys  divvied 

"  thisaftl  and  where  any  highway,  bridleway,  or  footway,  ao^ve  isvcifi 

**  hath  been  diverted  and  turned  above  twelve  months^  eiihcr  °*^"^**** 

*^  from  neceiEty,  where   the  fame  have  been  deft  roved   by 

*•  floods,  or  flips  of  the  ground  on  which  they  were  made, 

"  or  from  other  caufes  and  motives,  if  new  highways,  bri- 

•*  dleways,  or  footways,  have  been   made  in   lieu  thereof,  ^'^J^Oouglii 

"  nearer  or  more  commodious  to  the  publick,  and  the  fame  ^^^^  ^^ 

•'  have  been  acquiefced  in,  and  no  fu it  or  profecution   hath  2  Shower  a«. 

••  been  Commenced   for   ihe  diverting  or  turning  the  fame,  ^^*  "'  '-H*, 

•«  every  new  highway,  bridleway,  or  footway,  fct  out  and  Ld'.RTym.^yi-. 

•■  ufed  in  the  place  of  that  fo  diverted  and  turned,  (hall  from  Co.ibou  4,  52! 

"  henceforth  be  the   publick    hii};hway,  bridleway,  or  foot-  J,^^*^'"  Ft  ^^' 

**  way,  to  all  intents  and  purpoles  whatfoever ;  and  all  per-  d.  d. 

••  fons  liable  to  the  repair  of  any  fuch  old  highways,  bridle- 

••  way,  or  footway,  fo  diverted  and  turned,  or  to  be  diverted 

**  and  turned,  as  afotefaid,  (hall,  in  the  fame  manner^  be  and 

•*  continue  liable  to  the  repair  of  fuch  new  highways,  bri- 

**  dleway,    or   footway,  except  where    any  agreement   (hall 

*'  have  been  made  relative  to  fuch  repairs  between  the  parties 
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"  intereftcd  therein,  which  hath  laid  rthe  burthen  thereof, 
**  or  any  part  thereof,  upon  any  other  p^rfon  or  perfens,  in 
**  which  cafe  the  fame  fhall  be  bbferved." 

HowVnc  old  '*'  ^^^'  3^*     ^"'  *'  '^  provided  by  the  faid  ftatute,  par  ao* 

highways  or  the  **  That  no  common  land,  lying  between  the  fences  of  any 
lands  lying  be-  *<  old  highway  to  be  flopped  up  or  inclofed  by  virtue  of  this 
iTc^aL'J'thr"  "  aa,  (hall  be  inclofed  5  and  where  the  land  lying  between 
fame  aSii  be  **  the  fences  of  fuch  highway,  not  being  common  land,  fliall, 
difpoicdof.  u  upon  a  medium,  exceed  thirty  feet  in  breadth^  and  not  ex-^ 
^^  tend  to  fifty  feet  in  breadth,  the  fame  fhall  not  be  flopped 
'^  up  or  inclofed,  until  fatisfa£lion  fhall  be  made  to  the  owner 
*<  of  fuch  land,  for  fo  much  thereof  as  fhall  exceed  the  faid 
*'  breadth  of  thirty  feet;  stnd  if  the  parties  cannot  agree  in  the 
*'  fatisfaflion  fo  to  be  made,  the  fame  ihall  be  adjufted  by  the 
*'  faid  juftices,  or  the  jury,  if  a  jury  fhall  be  impanelled';  and  if- 
**  the  land  between  the  fences  inclofmg  fuch  highways,  not 
^^  being  common  land,  fball  exceed  fifty  feet  in  breadth  upon 
^<  a  medium,  or  if  the  faid  old  road,  fo  to  be  diverted  or 
•'  turned,  fhall  lie  through  the  open  field  or  ground  belonging 
*'  to  any  particular  peifon  or  perfons,  fuch  perfon  or  perfons, 
>'  and  alfo  the  perfon  or  perfons  intitled  to  the  land  between  the 
^^  fences  on  the  fide  of  fuch  highway,  fhall  refpe£iively  hold  and 
^'  enjoy  the  land  and  foil  of  fiicfa  old  highway,  and  pay  to  the 
*'  furvcyor,  for  the  ufe  of  the  highways,  fo  much  money  as 
*^  fhall  be  agreed  upon  between  the  parties  ;  or  if  they  can- 
•*  not  agree,  fo  much  as  fhall  be  deemed  and  adjudged  by  the 
"  faid  juftices,  or  jury,  if  fuch  jury  fhall  be  impanelled  as 
*'  aforefaid,  to  be  adequate  to  the  purchafe  of  it,  eftimating 
"  fuch  highway  at  thirty  feet  in  breadth,   upon  an  average. 


Where  old  foot- 


f  Se^.  33.  And  it  is  further  enaded,  par.  21.  "That 
wajs^rc  ftopr*  "  ^^^^^  ^"7  ^©o^way  fhall  be  diverted  by  virtue  of  this  aft 
ped  up,  and  new  **  through  the  land  belonging  to  the  fame  perfon  who  owned 
wha*^^'a°"^' '"  "  ^^^  '^"^  through  which  fuch  old  footway  lay,  the  fame  fhall 
theownmof  *'  ^^  adjudged  and  deemed  an  exchange  only,  and  no  fatisfac- 
tbe  lands  fhall  **  tion  or  compenfation  fhall  be  made,  unlefs  the  land  to  be 
"weMSificl  "  ^^^^  ^^^  '"^^  "^^  footway  fhall  be  of  greater  length,  and 
lion.  "      *'  of  greater  value,  than  the  land  ufed  for   fuch  old  footway; 

*'  and  where  the  faid  footway  (hall  not  be  turned  through  the 
lands  belonging  to  the  fame  perfon,  the  damage  occafioned 
by  fuch  old  footway  to  ihe  lands  through  which  it  lay,  if  the 
panies  interefted  (hall  not  agree  in  adjufling  the  fame,  fhall 
be  adjudged  by  two  indifferent  perfons,  the  one  to  be  named  by 
die  owner  of  the  land,  and  the  other  by  the  faid  two  jufiices; 
and  if  the  perfons  fo  to  be  nominated  cannot  agree  therein^ 
they  fhall  chufe  fome  third  perfon  to  adjudge  the  fame,  whofe 
determinatiop  fhall  be  final ;  and  the  money  at  which  fuch 
damages  fhall  be  aileiTed  (hall  be  applied  iu  making  fatis- 

''  faaion 
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^'  fadion  to  the  owner  or  owners  of  the  land  through  which 
^*  fuch  new  footway  (hall  be  made. 

t  Seel,  34.     And  it  is  further, en aflcd  by  the  faid  ftatutet  jufticci  to  order 
par.  22.      ^^  That  if   in    any   parifh,  townfhip,   or  place,  unneceflVy 
**  where  any  highway  (hall  be  divericd  and  turned  by  virtue  J|'ghway«  to  be 
*'  of  this  a^,   it  (ball  appear  to  the  juftices,  who  are  hereby     ^^"^^  "^* 
*'  authorifed  to  view  or  inquire  into  the  fame,  that  there  are 
'^  other  highways   within   fuch  pari(h,  town(hip,  or  place, 
^'  bcfldcs  that  fo  to  be  diverted  and  turned,  which  may,  with. 
^^  out  inconvenience  to  the  publick,  be  diverted  into  fuch  new 
^^  highway  hereby  authorifed  to  be  made,  or  into  any  other 
*^  highway  or  highways  within  fuch  pari(h,  town(hip,  or  place, 
<*  and   the  charge  of  repairing   fuch  highway  or  highways 
*^  may  be  thereby  faved  to  fuch  pari(h,  town(hip,  or  place ; 
'^  it  (hall  and  may  be  lawful  for  fuch  juftices  to  order  fuch 
**  highway  or  highways,  which  (hall  appear  to  them  unnecef- 
^<  fary,  to  be  flopped  up,  and  the  foil  thereof  fold,   in  fuch 
^^  manner,   and  fubjeft  to  fuch  reftri(3ions,   and  fuch  right  of 
**  appeal  to  the  party  or  parties  aggrieved  thereby,  as  arc 
*'  herein-before  refpet^ively  directed  and  given  concerning  the 
*'  highways  to  be  flopped  up  or  inclofed." 

t  Se£f.  35.  As  to  the  fourth  general  Head  of  this  Chapter,  On  the  aid 
viz.  In  what  manner  the  furvcyors  of  the  highways  (hall  be  Scpt.ycariv  a  lift 
appointed,  it  fs  enafted  by  the  13  Geo.  3.  c.  78.  f.  1.  tl'^ad^  &"'/* 
**  That  upon  the  twenty-fecond  day  of  September,  in  every 
*'  year,  unlefs  that  day  (hall  be  Sunday,  and  then  on  the  day 
*'  following,  the  conflables,  headboroughs,  tythingmen, 
**  churchwardens,  furveyor  of  the  highways,  and  houfehold- 
^*  ers,  being  alTeflTed  to  any  parochial  or  publick  rate  of 
<<  every  pari(h,  town(hip,  or  place,  (hall  aiTemble  to- 
^^  gether  at  the  church  or  chapel,  or  if  there  (hall  be 
^^  no  church  or  chapel,  then  at  the  ufual  place  of  pub- 
**  lick  meetings  for  fuch  pari(h,  town(hip,  or  place,  at 
•'  the  hour  of  eleven  in  the  forenoon  j  and  the  major  part 
**  of  them,  fo  aflfembled,  (hall  make  a  lift  of  the  names  of 
**  at  leaft  ten  perfons  living  within  fuch  refpeSive  purifhes, 
^'  town(hips,  or  places,  who,  each  of  them  have  an  eftate  in 
**  lands,  tenements,  or  hereditaments,  lying  within  fuch  re- 
*'  fpe£live  pari(h,  townlhip,  or  place,  in  their  own  right,  or 
^^  in  the  right  of  their  wives,  of  the  value  of  ten  pounds  by 
•'  the  year  ;  or  a  perfonal  eftate  of  the  value  of  one  hundred 
^<  pounds ;  or  are  occupiers  or  tenants  of  houfes,  lands,  te- 
**  nements,  or  hereditaments,  of  the  yearly  value  of  thirty 
**  pounds :  and  if  there  (hall  not  be  ten  perfons  having  fucli 
^'  qualifications  as  aforefaid,  then  they  (hall  infert  in  fuch  lift 
•*  the  names  of  fo  many  of  fuch  perfons  as  are  fo  qualified, 
<'  as  above  required,  together  with  the  names  of  fo  many  of 
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^^  the  rnoft  fufficicnt  and  able  inhabitants  of  fuch  pariih,  town* 

^^  (hip,  or  places  not  (o  qualified,  as  fhali  make  up  the  num* 

♦*  bcr  ten,  if  fo  many  can  be  found  j    if  not,  fo  many  as  fhall 

*'  be   there  rcfident,  tp  fervc  the   office  of  furveyor  of  the 

Q^ailiflcatlQniof  *'  highways  1    and  the   conftable,  headborough,   or  tything- 

lurve^prs,  i«  maii^     of  fuch  parifti,  townfliip,    or  place,  {hall,  within 

fUdi^iirt^flian  ^    '*  ^^^^^  ^^7^  ^^^^^  ^^^^  meeting,  tranfmit  a  duplicate  of  fucU 

be  tr^nfmiticd     *^  lift  to  One  of  the  juftices  of  the  peace  within  the  limit  of 

to  one  of  the      (c  jj^  county,    riding,  divifion,  hundred,  city,  coiporation, 

wfg:na\^m^l '^  **  precincl,  or  liberty,  where  fuch  parifli,  townftiip,  or  place, 

the  fpcciaiief,    ♦*  fhall  lie,  living  in  or  near  the  famej   and  (hall  alfo  return 

flojis,  ^9,  ct  apj  deliver  the  original  lift,  made  and  agreed  upon  at  fuch 

♦'  niecting,  to  the  juftices  of  the  peace,  at  their  fpecial  feflions 

**  to  be  held  for  the  highways  within  that  limit,  in  the   week 

**  next  after  the  Michaelmas  general  quarter  feffiops  of  iho 

Kotkritr.  ♦he     **  peace  in  every  year ;    and  fliall  alfo,  within  three  days  after 

perfons  contain    *i  making  the  faid  lift,  give  perfonal  notices  to,   orcaufeno* 

f4  ioihclitl.       |(  ^j^^g  jp  writing  to  be  left  at  the  places  of  abode  of,  the  fe» 

**  veral   perfons  contained   in  fuch    lift,   informing  them  of 

♦*  their  being  fo  named,  to  the  intent  that  they  may  feverally 

*•  appear  before  the  juftices  at  the  faid  fpecial  feffions,  to  ac* 

**  cept  fuch  office,  if  they  (hall  be  appointed  thereto,  or  to 

♦*  fliew  cauff,    if  they   have   any,  againft   their  being  ap- 

♦*  pointed  :  and  the  faid  juftices  are  hereby  authorifed  and  re- 

«*  quired  to  hold  fuch  fpecial  feffions  at  fuch  convenient  place 

"  or  places,  within  their  refpedlive  limits,  as  they,  in  their 

The juft»*rf  arc  ♦*  difcretioH,  ftiall  judge  proper;    and  to  give  notice  of  the 

to  give  10  days     f*  time  and  place  where  they  intend  to  hold  the  fame,   to  the 

rn''g'fpccu^''^il'^^   •*  conft4b)es;  headboroughs,   or  tythingmcn,  of  every    fucb 

flons  to  the  con-   **  parifh,    towrtfhip,  or  place,  at    leaft    ten   days  before  thp 

ftabics,  ^c.  and   <4  holding  of  the  faid  fcffion ;  and   the  faid  juftices,  then  and 

JIfaVifienur-       **  there,  (raiy\  the  (iiid  lifts,  according  to  their  difcretion,  and 

vcyora  from  the  **  the  largepefs  of  thc  parifli,  townftiip,  or  place  refpeftively, 

lift,  or  otUcr       «  1^    warrant  under  their  hands  and  feals,fl>all  appoint  /^i  <:  )one% 

Inhabitants,  frc.  J  c  r     i,  r  c       r-S^c  w       ^      i 

**  rwo,  or  more,   of  luch  perfons  as  aforefaid,   if  he  or  ihey 

(xj;)Thcrourt  c»  Q^.^]\    i„  thc  Opinion  of  fuch  juftices,  be  qualified   for  the 

pel  ihcjuftiifs  *'  office  of  furveyor ;  if  not,  one,  two,  or  more  of  thc  ether 

to  appoint  a  fur-  «t  fubftantial   innabitants  or  occupiers  of  Iftnds,  tenementS| 

liTrctTrnrd^ to*  "  woods,  pthes,  or  hereditaments,  within  fuch  parifli,  towH- 

thcm  by  the  pa-  **  fliip,  or  pUce,  living  within  three  miles  thereof,  and  with- 

riih,  if  fuch  lift  (t  ij^  the  fame  county,  fit  and  proper  to  fcrve  the  office  of 

curcd"yindT  **  furvcyor   of  the  highways   for  fuch  parifli,  townfliip,    qj: 

tea  and  friudii-  »«  place,  if  any  fuch  can  be  found  j  which  appointment  (hall, 

k'ntmc:»n3,  at  (^  ^y  the  conftables,  headboroughs,  or  tythingmcn  aforefaiij, 

fembly  of  the 

lowcri.Ttof  people,  but  they  frcinpd  to  incline  very  ftrcngly  that  it  was  not  abfolutely  neceftary 
that  the  conftable,  headborough,  tythingman,  Scq,  as  mentioned  in  thc  aA,  ihould  be  prefcnt, 
but  that  thc  Icgiflaturc  only  meant  it  to  be  a  full  pirochlal  meeting,  without  intending  that  f^vck 
of  thc(c  b  ;dies  j|jould  be  f»ch  cftentiai  conftitucnt  parl>  of  it,  that  the  adls  oltb?  meeting  wpuld  k^c 
Mjwtillcd  and  madt  void  ky  tbt  ablenccof  thofe  utficers.    4  Burr.  2454. 
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♦*  benmifiQd  to  every  perfon  fo  appointed  by  the  faid  juftices,  ^^'^h  ap;v)iBt- 
•*  within  three  days  after  fuch  appoiniment,  by  ferving  him  "*"'i^'^'^u 
With  the  uid  warrant,  or  by  leaving  the  lame,   or  a  true  conftabic». 
copy  thereof^  at  his  houfe,  or  ufual  place  oK  abode  ;   and 
every  perCon  (b  appointed,    if  he  accepts  the  faid  office,  {hall 
be  furveyor  of  the  highways  for  the  faid  parifli,  townftiip,   And  the  fur- 
or place,  for  the  vear  enfuing,   and  (hall  take  upon  him,  ^^v^r  hoU  his 
and  duly  execute  the  office  aforefaid  ;   and   the  faid  julticcs  ''*'=''  *^'  *  ^'^^'' 
(hall  then  and  there  give  fuch  of  the  faid  furveyors  as  (hall 
perfonally  appear  before  them  a  charge,  for  the  betcer  per- 
formance, of  their  duty,  according  to  the  dircdtions  of  this 
ad :   and  if  any  of  the  faid  perfons,   fo  appointed,    whofe  ^^y^^y  '>n  re* 
names  were  contained   In  fuch  lift,  and  who  were  ferved  ^"^»^6  ^°  ^"^«* 
"  with  the  faid  notice,   IhaU  rcfule  or  neglcdt  to  appear  at  the 
*'  faid  fpecial  feUions,  and  accept  the  faid  office,  if  appointed 
thereto,  in  manner  aforefaid,  or  (hall  not,  within  llx  days 
afer    being   ferved    with    fuch   warrant   of  appointment, 
fignify    his   acceptance    thereof,    either    in  perfon   or    by 
writing,  to   one  of  the  faid    iuftices,  he  (hall  forfeit  five 
pounds ;   and  in  cafe  any  perlon   fo  appointed  by   the  faid 
juftices,   whofe  name  was  not  contained  in  fuch  lift,   (hall 
**  refufe  or  neglect  to  accept  the  f^d  office,  or  (hall  not,  wiih- 
*'  in  fix  days  after  being  ferved  with  fuch  appointment,    (htrw 
**  to    one    of  the   jufticcs    figning    fuch    appointment    fuf- 
•'  ficient  cau'.i?  why  he  (hould  not  ferve  fuch  office,  he  fliall 
**  forfeit     filty     ihillings:    provided    that     no    perfon     who  Nop«rfonwht 
"  hath  been   appointed  and   ferved  the  office  of  furveyor  for   hath  k-ncd  oi>e 
"  one  year,   (hall   be  liable  to  be  appointed  furveyor  for  the  i^*[^J^;^Y*'' 
**  fame  parifh,  townfhip,  or  place,    within  three  years  from   ye.trs  f' r  f4mc 
*'  the  time  of  fuch  firft  appointment  and  fervice,  unlefs  he  pi >«,>%; thuui 
«  fliall  confent  thereto;    but  if  no  fuch  lift  (hall  be  made  and   *^'* ^«°^'^«^- 
**  returned,  or  if   the  faid  juftices  (hall  make  fuch  appoint- 
^^  ment  as  aforefaid,  and  the  perfon  or  perfons  fo  appointed 
*'  (hall  refufe  to  fcrve  the  faid  office,  the  faid  juftices,  or  any 
♦'  two  of  them,  (hall  and   may,   and  are  hereby  required,   at 
"  the  faid  fpecial  fclfions,  or  at  fome  fubfequent  fpecial  fcf- 
*'  fions,   to  be  held  within  one  month  after,  to  nominate  and 
*'  appoint  fome  other  perfon  or  perfons  to  be  furveyor  of  fuch 
*^  parifh,   townfhip,  or  place,  whom  they  (hall  judge  proper 
*^  to  execute  that  office,  and  (hall  and  may  fix  fuch  falary  to 
"  be  paid  to  fuch  furveyor,  to  be  appointed  as  herein  laft  be-  ir     r   1. 1- 

^c    L-  •  I  '      r      .        r     J  r      r  •  j       ii         i  If  no  fuch  lift 

"  fore  mentioned,   out  of  the  faid  forfeitures,  and  all  other  bcmaJo,  orthe 
**  forfeitures,  fines,   penalties,  afi'efl'ments,  and  compofitions,  P*^'^'"?  -"ppowu. 
**  to  be  paid,  levied,  and  raifed,  under   the  auuiority  of  this  ^rv^"no^w 
*'  aft,  within  fuch    parifh,   town(hip,  or  place  refpeftively,   ^^ri!n  nuy  bf 
"  as  fuch  jufHces  (hall  think  fit,  not  exceeding  one  eighth  part  jp?o»ntc^  at  a 
"  of  what  (hall  have  been  raifed  by  an  aircffment  of  fixpence  ^^2^'^Tcr^oa%^ 
"  in  the  pound,  for  the  ufe  of  the  highways  within  fuch  pa-  anJAUiaiy 
^  riih,  town(hip,  or   place,  where  any  fuch  afleflineiu  (hull  *"•*• 
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\n  his  ilc;«d. 


*'  have  been  raifcd,  and  obferving  the  fame  refiriftion,  as 
'^^  near  as  they  can,  from  the  beft  information  they  (hall  be 
**  able  to  get  of  the  probable  amount  of  fuch  an  afleflinenl^ 
**  where  none  hath  been  already  made  j  and  the  faid  juftices 
*'  (hall  and  may,  if  they  think  fit,  require  the  conftables, 
*'  headboroughs,  tythingmen,  and  furveyor,  of  every  fuch 
**  parifh,  townftip,  and  place,  or  any  of  them,  to  return  to 
*^  them,  at  fuch  time  and  place  as  they  (hall  appoint,  an  ac- 
**  count,  in  writing,  of  the  fum  which  fuch  afleiTment  of  fix- 
"  pence  in  the  pound  hath  raifcd,  or  will,  in  his  or  their 
^^  opinion,  raife  within  fuch  parifli,  townfhip  or  place  :  and 
*'  if  the  conftablcs,  headbproughs,  tythingmen,  church* 
*'  wardens,  furveyors  of  the  highway,  and  fuch  houfeholders 
*^  as  aforefaid,  of  any  parifh,  townihip  or  place,  (hall  ne« 
*^  gle6t  or  rcfuf'e  to  make  ftich  lift  as  aforefaid ;  or  if  the  con- 
**  (table,  hcadborough  or  tythingman^  of  any  pari(h,  town- 
^^  (hip,  or  place,  (hall  not  return  the  faid  lift  of  names, 
*^  when  made,  and  fuch  duplicate  thereof  as  aforefaid,  and 
*'  give  fuch  notice  or  notices,  and  fcrve  fuch  warrant  or 
'^  warrants  as  in  this  a£l  is  directed  ;  or  if  the  faid  confta- 
*'  blc,  headborough,  tythingmaq,  and  furveyor,  or  any  of 
"  them,  (hall  negleft  to  rciurn  (ich  account  of  the  amotint 
*'  of  fuch  affefrment  as  aforefaid;  when  fo  required  as  aforc- 
*'  faid,  every  conftable,  headborough,  tythingman,  church- 
*'•  warden,  or  furveyor,  fo  negleSing  or  refufing,  in  any  of  the 
**  faid  cafes,  (hall,  for  every  fuch  default  rcfpediively,  forfeit 
**  the  fum  of  forty  (hillings, 

t  And  it  is  further  enafted  by  the  faid  ftatute,  par.  2.  "  That 
**  in  all  cafes  where  the  faid  juftices,  upon  negledl,  or  refiifal 
'*  of  ihe  perfon  fo  nominated  furveyor  as  aforefaid  to  accept 
*'  the  faid  office,  (hall  appoint  any  other  perfon  for  fuch  fur- 
"  vcyor,  vvi^h  a  falary  as  aforefaid,  the  faid  juftices  (hall,  and 
*'  are  hereby  required  to  appoint  one  fubftantial  inhabitant  of 
«*  fuch  parifh,  townfhip,  or  place,  for  alliftant  to  fuch  fur- 
**  veyor,  in  the  feveral  matters,  and  for  the  feveral  purpofes 
**  hereafter  mentioned,  until  the  next  annual  appointment  of 
**  furveyors,  according  to  the  diredlions  of  this  aft;  and 
"  if  the  perfon  fo  appointed  afliftant  (hall,  upon  notice  of 
«•  fuch  appointment,  rcfufe  to  accept  that  office,  he  (hall  for- 
•*  fcit  the  fum  of  fifty  (hillings  :  and,  in  thSit  cafe,  it  (hall  and 
*■  may  be  lawful  for  fuch  juftices  to  appoint  any  other  fub- 
**  ftantial  inhabitant  of  fuch  pari(h,  town(hip,  or  place,  for 
**  afiiftant  to  fuqh  furveyor,  in  manner  and  for  the  time  afore- 
*«  faid  ;  and  if  fuch  fecond  appointed  affiftant  (hall  decline  or 
*»  refufe  to  accept  the  faid  office,  he  fliall,  in  like  manner^ 
«*  forfeit  the  fum  of  fifty  (hillings  ;  and  the  faid  juftices  (hall 
♦^  and  may  appoint  any  other  perfon,  inhabiting  in  fuch  pari(b, 

**  to^n* 
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^^  townfhip,  or  place,  afliftant  to  fuch  furveygr,  who  (hall  be 
*^  intided  to  the  (aid  forfeitures  herein  laft  before  mentioned, 
•*  and  alfo  to  fome  further  allowance  by  way  of  falary,  (to  be 
"  paid  as  the  furveyor's  falary  is  hereby  direSed  to  be  paid^, 
*^  if  the  faid  juftices  (hall  think  any  fuch  falary  neceflary,  and 
**  (hall  order  the  fame,  which  they  are  hereby  authorifed  to 
*^  do :  provided,  that  no  perfon  fo  appointed  aiSftant  for  one 
^*  year  (ball  he  liable  to  be  appointed  affiftant  for  the  fame  pa- 
^^  ri(h,  town(hip,  or  place,  within  three  years  next  following 
.^'  fuch  iirft  appointment,  without  his  content. 

t  And  further,  by  par.  3.  **  That  the  furveyor  of  every  pa-  The  funrejortB 
«*  ri(h,  town(hip,  and  place,  who  (ball  not  refidc  therein,  but  ^^n'***"ii^2fcdJ* 
*<  (ball  be  appointed  widi  fuch  falary  as4iforefaid,  (hall,  if  re-  [!^cd^. 
^  quired  by  the  churchwarden,  overfeer  of  the  poor,  or  any 
^<  principal  inhabitant  of  the  pari(b,  town(bip,  or  place,  for 
^  which  be  (hall  be  fo  appointed  furveyor,  at  the  time  of  his 
**  appointment,  or  within  fourteen  days  after,  give  a  bond 
*^  upon   paper,  without    (lamp   thereupon,    to   fome  proper 
*<  perfon  within  fuch  parim,  townfbip,  or  place,  to  be  no- 
*\  minated  by  the  faid  jullices,  with  fufficient  furety,  to  ac- 
*<  count  for  the  money  which  (hall  come  to  his  hands  as  fur- 
<(  veyor,  according  to  the  diredions  of  this  zQ.  ^   which  bond 
*<  ihall  be.  good  and  efFedual  in  law* 

iSf^I.  36.  And  it  is  further  enafted  by  the  faid  (Jatute,  par.  5.  j,ew  the  mf^iret 
^*  That  if  two  parts  out  of  three  of  thofc  fo  to  be  affembled  ihaii  appoiattiie 
^  in  any  fuch  parifh,  town(hip,  or  place,  for  the  nomination  f^fvcyo' cieaei 
••  of  furveyors,  (hall  agree  in  the  choice  of  any  particular  per-  JlJi,L*  *'^****" 
**  fon  of  (kill  -and  experience,  to  ferve  the  faid  office,  and  in 
•*  the  fettling  of  a  certain  falary  for  his  trouble  therein,  and 
**  (hall  return  the  name  of  fuch  perfon,  together  with  the  lift 
**  herein-before  diredcd,  10  the  fe/fions,  to  be  helJ  in  the 
"  week  next  after  the  Michaelmas  quarter  feffions  5  the  faid 
**  juftices,  if  they  (hall  think  proper,  may  appoint  fuch  per- 
<*  fon  to  be  furveyor  for  fuch  pari(h,  townfliip,  or  place,  and 
**  allow  him  the  falary  mentioned  in  fuch  agreement,  which 
*<  (ball  be  raifed  and  paid  in  the  fame  manner  as  the  falary 
•*  herein-before  mentioned  is  direfted  to  be  raifed  and  paid ; 
**  and  in  cafe  any  furveyor  to  be  appointed  under  the  authority 
«*  of  this  aA(hall  die,  or  become  incapable  of  executing  that 
**  office,  before  fuch  next  fpecial  feffions  for  appointing  fur- 
••  vcyors,  the  faid  juftices,  or  any  two  of  them,  (hall  and 
**  may,  at  fome  fpecial  feffions,  nominate  and  appoint  fuch 
"  perfon  or  perfons  as  they  (hall  think  proper,  to  execute  the 
«*  (aid  office,  until  fuch  next  fpecial  feffions  for  appointing 
•*  furveyors,  as  aforcfaiJ  ;  and,  if  fuch  deccafed  furveyor  had 
•*  a  falary,  they  may  allow  the  fume  falary  to  his  fucccflbr,  ia       *    * 

"  pro- 
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•*  propdrtioit  to  the 'time  he  (hall  ferre  the  k\d  oflSce  >    and  i 

^^  the  faid  jufiices  of  the  peace,  at  their  feid  fpecial  feflions, 
**  or  at  any  time  afterwards,  purfoant  to  the  powers  of  ihis 
*•  aA,  {bait  appoint  roort  than  one  peribn  for  furreyor  of  any 
^  parifii,  cownlhip,  or  place,  all  ^nd  every  perfon  of  pef fons 
*^  fo  appointed,  (ball  be  comprehended  under  the  Word  ^i^r* 
**  ivy^r  in  every  part  of  this  aft. 

M\cn  of  ci-  "^  Provided,  by  par.  55. .  **  That  nothing  in  this  ad  con- 
ties,  &c.  only  "  tained  (hall  ^uthorife  or  impower,  or  be  deemed,  conftrued, 
ui-tllT/niaute  '*  ^^  taken  Co  authorife  and  impower,  anyjuftice  orjuftices 
•#«cift  by  inha-  '^  pf  the  peace,  foF  any  city,  town  corporate,  or  borough,  to 
•■^*»  **  fix  or  allow  any  falary  to  or  for  any  furveyor  to  be  appoint- 

^^  ed  by  any  fuch  juAicc  or  jutlices,  other  than  and  except  fuch 
*^  falary  as  irall  be  fettled  and  agreed  upon  by  two  parts  out  of 
^<  three  of  the  perfons  aiTembled  in  the  pari(b,  townihip,  or 
*'  place,  within  fuch  city,  town  corporate,  or  borough,  for 
«^  which  fuch  furveyor  (hall  be  appointed,  purfuant  to  the  di- 
*'  redions  of  this  slQl. 

t  Se^.  37,     As  to  the  fifth  general  Head  of  this  Chapter* 
viz.  In  what  manner  the  furvcyors  of  the  highways  ought  to 
fxecute  (heir  ofHce,   it   is   enabled   by   the   fame   (latute  of 
13  Geo.  3.  c.  78.  f.  4.     **  That  the  affiftant,  fo  to  be  no- 
(76)  vide  Sup.    ti  minated  and  appointed,  (16)  (hall  afTift  the  faid   furveyor, 
^'  4*  whenever  requefted  by  him,   in  calling  in  and  attending  the 

Dniy  of  the  af-  *<  performance  of  the  ftatute-duty ;  in  collecting  the  compo* 
M4nt  lurveyor.  ^^  f^cjo^j^  fines,  penalties,  and  forfeitures  j  in  making  ahd 
**  coUedling  the  aflcffment ;  in  making  out  and  ferving  the 
**  noiices  authorifed  by  this  a£l ;  and  in  fuch  other  matters 
*'  and  things  as*  (hall  be  reafonably  required  of  him  by  the 
**  furveyor,  in  the  execution  of  his  office  as  furveyor^  pur- 
*^  fuai)^  to  this  a<Sl :  and  the  faid  aiTiftant  (hall  account  with, 
**  and  ()ay  to,  the  furveyor,  or  to  his  order,  all  the  money 
**  which  (hall  come  to  his  hands  as  affiftant,  by  the  means 
**  as  aforefaid  ;  and,  in  default  thereof,  he  (ball  forfeit  dourle 
**  the  value  of  the  money  by  him  fo  received,  and  not  fo  paid 
**  and  accounted  for;  and  if  the  faid  affiftant  (hall  wilfully  ne- 
"  gle*^  or  make  default  in  the  performance  of  any  of  the  duty 
*'  required  from  him  by  this  a<5V,  he  (hall  forfeit,  not  exceed* 
^*  ing  five  pounds,  nor  iefs  than  forty  fliillings,  at  the  difcre- 
**  tion  of  thejuftice  orjuftices  of  the  limit  within  which  fuch 
**  affiftant  (hall  be  appointed  :  and  the  faid  furveyor  (hall  fend 
**  orders,  in  writing,  upon  the  faid  affiftant,  for  the  pay- 
**  ment  of  all  fums  due  to  any  perfon  or  perfons,  for  work  or 
"  materials,  which  amount  to  forty  (hillings,  or  upwards; 
♦*  and  the  faid  furveyor  (hall  not  be  lefponfible  for  any  fqm  or 
•*  fums  of  money  which  (hall  te  received  by  the  fai4  affif- 
•*  tant,  and  (hall  not  be  a<Slually  paid  Co  fuch  furveyor,  or  to 
*•  bis  order  as  aforefaid.  • 
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t  Si£f*  ^.     And  alfo,  it  ift  further  enaded  by  the  faid  ftsl-  Surveyon  dutf 
fute^par.  la.  *•  That  the  furveyors  (hall,  as  they  (hall  judge  '^^J^j^^^S 
<'  proper,  view  all  the  common   highways,  trunks,  tunnels,  tonvVances«fcc* 
<^  placs^  hedges,  ditches,  banks,  bridges,  cauCeways^  and  pave* 
V  ments,  within  the  parilb*  townfhip,  or  place^  for  which  they 
*'  (hall  he  appointed  furveyors ;  and  in  cafe  they  (hall  obferve 
^^  any  nuifances,  encroachments,  obftru^tionS)  or  annoyances, 
<<  made,  committed,  or  permitted,  in,  upon,  or  to  the  preju- 
f<  dice  of  them,  or  any  of  them,  contrary  to  the  direAions  of 
**  this  aft,  they  (hall  give,  or  cauie  to  be  given,  to  any  perfon  VideSaik.^^r* 
**  or  perfons,  doing,  committing,  or  permitting  the  fame,  per-  where  it  was 
♦*  fonal  notice,  or  notice  in  writing,  to  be  left  at  his,  her,  or  *2  c!fr!*i°c.  n!! 
^'  their  ufual  place  or  places  of  abode,  fpecifying  the  particu-  par  l^,  that  th« 
«<  lars  wherein  fuch  nuifances,  defaults,  obftruftions,  or  an-  J)**^'"'  ""^^'^  *** 
♦*  noyanccs,  confift ;  and  if  fuch  nuifances,  obftruftions,  or  dayVand  noT 
^^  annoyances  (hall  not  be  removed,  and  the  ditches,  drains,  generally  ap. 
*'  gutters,  and  water  courfes  aforefaid  eiFedlually  made,  fcour*  p^'°'  the  time 
<^  ed/cleanfed,  and  opened,  and  fuch  trunks,  tunnels,  plats,  jay  andfu^cht 
<<  and  bridges,  made  and  laid,  and  fuch  hedges  properly  cut  <i>y* 
^^  and  pruned,  within  twenty  days  after  fuch  notice  of  the  fame 
<^  refpeciively  given  as  aforefaid,  then  the  faid  furveyors  (hall 
<<  remove  fuch  nuifances,  obftrudions,  or  annoyances,  and 
^^  open,   cleanfe,   and  fcour  fuch  ditches,  gutters,  and  water 
^^  courfes,  and  make  or  amend  fuch  trunks,  tunnels,  plats,  or 
*(  bridges,  and  cut  and  prune  fuch  hedges,  for  the  benefit  and 
*^  improvement  of  the  faid  highways  ;   and  the  perfon  or  per* 
^^  fons  fo  negle(5ling  to  make  or  open  and  cleanfe  fuch  ditches, 
**  gutter?,  or  water  courfes,  or  to  cut  or  prune  fuch  hedges, 
**  during  the  time  aforefaid,  after  fuch  notice  given,  (hall  for- 
*^  feit,  for  every  foot  in  length,  whidi  (ball  be  fo  negje^d,  the 
*^  fum  of  one  penny  s  and  the  faid  fuiveyors  (hall  be  rcimbur- 
^^  fed  what  charges  and  expences  they  (hail  be  at  in  removing   . 
^^  fuch  nuifances,  ob(lru6tions,  or  annoyancesi  and  making  or 
*^  opening,  cleanfing  and  fcouring,  fuch  ditches,  gutters,  and 
*^  water  courfes,  and  in  making  or  amending  fuch  trunks, 
^*  tunnels,  plats,  or  bridges,  and  in  cutting  and  pruning  (uch 
**  hedges  refpeftively,  by  the  perfon  or  perfons  who  ought  to 
♦'  have  done  the  fame,  over  and  above  the  faid  forfeiture ;  and 
^'  in  cafe  fuch  perfon  or  perfons  (hall,  upon  demand,  refufe  o^ 
•*  neglect  to  pay  the  faid   furvcyor  his  charges  and  expences 
♦*  occafioned  thereby  refpcftively,  and  alfo  the  faid  forfeiture: 
♦'  of  one  penny  per  foot,  then  the  faid  furveyor  (hall  apply  tp 
•f  any  juftice  of  the  peace,  and,  upon  making  oath  before  him 
^*  of  notice  being  given  to  the  defaulter  in  manner  aforefaid, 
^^  and  of  the  faid  work  being  done  by  fuch  furveyor,  and  of  the 
*^  expences  attending  the  fame,  the  faid  furveyor  (hall  be  re- 
^<  paid  by  fuch  perfon  or  perfons  all  fuch  his  faid   charges  as 
«<  iball  be  allowed  to  be  reafonablc  by  the  faid  juftice^  or,  in 
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^  default  of  pajment  thereof  on  deirand,  the  fame  fluJl  be 
^^  levied  in  iuch  manner  a$  the  penalties  and  forfeitures  hcuby 
^'  iofiiae<f  are  dire^ed  to  be  levied." 

How  highway*        t  Se^*  39*     And  it  is  farther  enabled  by  tbe  faid  ftatute^ 

by  tenure,  &c.   par.  2^'  ^^  That  every  furveyor  (ball  give  informatioa  upon 

to  kc  re  ^^cd^"^  *'  ^^^^  ^^  '^^  ^^*^  jufticcs,  OX  any  two  or  more  of  theoi,  of  all 

'cp^^c       (4  £^^^  highyvays,  and  of  all  bridges,  caufeways»  or  paveoaentSy 

*^  upon  fuch  highways,  as  are  out  of  repair,  and  ought  to  be 

*'  repaired  by  any  perfon  or  perfons,  bodies  politick  or  corpo- 

*^  race,  by  reafon  of  any  grant,  tenure,  limitation,  or  appoiut- 

^*  ment,  of  any  charitable  gift,  or  otherwife  howfoever;  and 

*^  the  faid  juftices  (hall  limit  a  time  for  repairing  the  (amcyof 

*^  which  notice  (ball  be  giv^n  by  the  faid  furveyor  to  the  occu- 

*'  pier  or  occupiers  of  the  lands  or  tenements  liable  to  tbe  bur- 

'^  then  of  fuch  repairs,  or  to  fucb  other  perfon  or  perfens,  bo- 

^*  dies  politick  or  corporate,  as  are  chargeable  with  the  faofie ; 

**  and  if  fuch  repairs  (ball  not  be  efieduaUy  made  within  the 

^^  time  fo  limited,  ihe  (aid  judices  (hail*  and  are  hereby  rcqui- 

*^  red  to  prefent  fuch  highways,  bridges,  cau(eways,  or  pave- 

•'  ments^  foout  of  repair,  together  with  the  per(bn  orperfons. 

Vide  X  Black.    ^^  bodies  politick  or  corporate,   liable  to  repair  the  fame,  at 

€oi.  *    ''  the  next  general  quarter  feffions  of  the  peace  for  the  limit 

<*  wherein   fuch  highway  (hall  lie ;  and  the  juilices  at  fiich 

**  qui*rter  fefTions  may,  if  they  fee  juft  caufe,   dire£l  the  pro- 

*^  fecution  to  be  carried  on  at  tbe  general  expence  of  fuch  li- 

<<  mit,  and  to  be  paid  out  of  the  general  rates  within  the 

«  fame." 

TufticM  may  or-  +  ^nd  it  is  further  enafted  by  the  faid  ftatutc,par.  25.  «  That 

acr  which  high-  '*  the  frid  jufticcs,  at  any  fpecial  feffions  to  be  held  by  virtue 

waysihaiibciirft  a  ^f  ^^is  a£t,  may,  by  writing  under  their  hands  and  feals,  or- 

•  '^P*^^^*  ((  ^cr  and  appoint  thofc  highways  (not  being  turnpike  road), 

**  which  in  their  opinion  do  moft  want  repair  within  their  ju- 

«*  rifdidlion,  to  be  firft  amended,  and  at  what  time,  and  in  what 

**  manner,  the  fame  (hall  be  amended  ;  according  to  which  or- 

.*'  der,  if  fuch  there  be,  all  and  fingular  the  refpedlive  furveyors 

"  of  the  faid  highways  are  hereby  required  to  proceed  within 

**  their  refpe<Slive  liberties.'* 


where  an:  hww 


+  And,  for  the  better  convenience  of  travellers  where  feveral 
v.:Kr=.zv.  now  h'S^ways  mcct,  it  is  further  cnadcd  in  par.  26.  "  That  the 
u>  be  cicded.  **  faid  jufticcs,  at  feme  fpecial  feffions  to  be  held  for  the  pur- 
«  pofes  of  this  a.H,  (hall  jiFue  their  precept  to  the  furveyor  of 
*'  the  highways  for  any  parilh,  townfhip,  or  place,  where  fe- 
"  ver.1I  highways  meet,  and  there  is  no  proper  or  fufficientdi- 
"  rcdtion  poft,  or  ftone,  already  fixed  or  eredled,  requiring  biqi 
w  forthwith  to  caufe  to  be  erected  or  fixed,  in  the  moftconve. 

"  ftient 
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*'  nient  place  where  fuch  ways  meet,  a  ftone  or  poft,  with  in- 
*^  fcriptions  thereon,  in  large  legible  letters,  painted  on  each 
^  fide  thereof,  containing  the  nartie  or  name»  of  the  next  mar- 
*<  ket  town  or  towns,  or  other  coniiderabie  place  or  places; 
^*  to  which  the  faid  highwajrs  reQ>^ively  lead  ;  and  alfo  at  the 
^^  feveral  approaches  or  entrances  to  fuCh  parts  of  any  high- 
**  ways  as  are  fabjed  to  deep  or  dangerous  floods,  graduated 
*^  ftones  or  pofts,  denoting  the  depth  of  water  in  the  deepefl: 
^  part  of  the  fame,  and  likewifefuch  direAion  pofts,  or  ftones, 
^*  as  die  (kid  joftices  (hall  judge  to  benecefiary,  for  the  guiding 
^  of  travellers  in  the  heft  and  £ifeft  trad  through  the  (aid  floods 
^<  or  waters ;  and  the  faid  furveyor  (hall  be  reimburfed  the  ex- 
''  pences  of  providing  and  efeAing  the  fame  refpedively  out 
^  of  the  monies  which  fliall  be  received  by  him  or  tbenn  pur- 
^^  fuant  to  the  diredions  of  this  ad ;  and  in  cafe  any  fiirveyof 
*'  (hall,  by  the  fpace  of  three  months  after  fuch  precept  to  him 
*•  direded  and  delivered,  nigled  or  refufe  to  caufe  fuch  (fortes 
<*  or  pofts  to  be  fixed,  as  aforefatd,  every  fuch  offender  fliall 
"  forfeit  the  furh  of  twenty  (hillings." 

t  Se^.  4.0.  And,  for  the  better  repairing,  and  keeping  rn  repair^  Materials  where 
the  faid  highways,  and  providing  of  materials  for  that  purpofe,  it  "**  ^^  ^^^^ 
is  enaded,  by  par.  27.  **  That  it  (hall  and  may  be  lawful  to  and  ZkmJ  '"*  '^' 
**  for  every  furveyor,  to  be  appointed  as  aforefaid,  to  uke  and 
^^  .carry  away,  or  caufe  to  be  taken  and  carried  away,  (6  much 
'^  of  the  rubbilh  or  refufe  ftones  of  any  quarry  or  quarries,  ly- 
**  ing  and  being  within  the  pari(h,  townlhip,  or  place,  where 
'^  he  (hall  be  furveyor,  (except  fuch  as  (ball  have  been  got  by 
*^  the  furveyor  of  any  turnpike  road),  without  the  licence  of 
'<  the  owner  or  owners  of  fuch  quarries,  as  they  (hall  judge  ne^ 
^^  ceiTary  for  the  amendment  of  the  faid  highways,  but  not  to 
*^  dig  or  get  ftone  in  fuch  quarry  without  leave  of  the  o\^ner 
^^  thereof;  and  alfo  that  it  (hall  and  may  be  lawful  for  every 
**>  fuch  furveyor,  for  the  ufe  aforefaid,  in  any  wafte  land  or  com** 
*^  mon  ground,  river  or  brook,  within  the  pariih,  tow  nfliip,  or 
^'  place,  for  which  he  (hall  be  furveyor,  or  within  any  other  pa^. 
*^  ri(h,  town(hip,  or  place,  wherein  gravel,  fand,  chalk,  ftone,  or 
•*  other  materials,  are  rcfpeftively  likely  to  be  found, (in  cafe  fuf- 
^^  ficient  cannot  be  conveniently,  had  within  the  paiiib,  town^ 
*'  ftiip,  or  place,  where  the  fame  are  to  be  employed,  and  fuffi- 
*'  cient  (hall  be  left  for  the  ufe  of  the  roads  in  fuch  other  pa- 
*'  ri(h,  town(hip,  or  place),  to  ie^rch  for,  dig,  get,  and  carry 
^^  away  the  fame,  fo  that  the  faid  fqrveyor  doth  not  thereby  di* 
*'  vert  or  interrupt  the  courfe  of  fuch  river  or  brook,  or  pre- 
^^  judice  or  damage  any  building,  highway^  or  ford,  nor  dig  or 
^^  get  the  fame  out  of  any  river  or  brook  within  the  diftance  of 
^^  one  hundred  feet  above  or  below  any  bridge,  nor  within  * 

<^  th:  like  diftance  of  any  dam  or  wear  i  and  lik.ewife  to  gather 
^^  ftones  lying  upon  any  lauds  or  grounds  within  the  parilh, 

**  townlhip^ 
3 
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*•  to^Arhfliip)  or  pttc^i  where  fuch  highway  (hall  be,  for  Tach  ' 
**  fervice  and  purpofe,  and  to  take  and  carry  away  fo  iliuch  of 
*^  the  faid  materials  as  by  die  difcretion  of  the  faid  ftirVeyof 
*^  (hall  be  thought  neceflary  to  be  employed  in  the  amendment 
*^  of  the  faid  bighwaysi  without  making  any  fatisfadion  for  the 
^*  faid  materials  }  but  (atisfa^on  (ball  be  made  for  all  damages 
**  done  to  the  lands  or  grounds  of  any  perfon  or  perfons,  by 
*'  carrying- away  the  fame^  in  the  manner  herein  after  dired^ 
^*  ed,  for  getting  and  carrying  materials  in  inclofed  lands  or 
But  (jtisfaaion  M  grounds  ;  but  no  fuch  ftones  (hall  be  gathered  without  the 
to  be  made  (or    u  coufeut  of  the  occupier  of  fuch  lands  or  grounds,  or  a  licence 


Wlttirtut  mi. 
king  fAUsfa«< 


damages  done  in 


taking 


them 


Vot  to  exten<i  to 
Itona  thrown 
up  by  the  fea, 
called  Beach.       ' 


from  a  juftice  of  peace  for  that  purpofc,  after  having  fum<* 
moned  fuch  occupier  to  come  before  him,  and  heard  his  rea« 
fons,  if  he  (hall  appear  and  give  any,  for  refuting  his  coa« 
fent/* 

+  Provided,  by  par.  i8,  **  That  nothing  in  this  a£V  contain* 
ed,  relative  to  the  gathering  or  getting  of  ftones,  (ball  ex« 
tend  to  any  quantity  of  land,  (being  private  property,)  cover- 
ed with  ftones  thrown  up  by  the  fea,  commonly  called 
hack.'' 


If  Sufficient  ina<» 
terials  cannot  be 
found  in  wade 
lands,  ice,  the 
furveyor  may 
take  them  rVom 
ieveral  or  inclo* 
fed  lands  or 
grounds. 


M:iking  fatif. 
loaion  to  the 
•#ners« 


t  Si^f.  41.  And  it  is  further  enacted  by  the  faid  (tatute,  par.  ^g* 
"  That  every  fuch  furveyor,  for  the  ufe  aforefaid,  may  fearch 
^*  for,  dig,  and  get  fand,  gravel,  chalky  ftone,  or  other  mate- 
**  rials,  if  fuflicient  cannot  conveniently  be  had  within  fuch 
^  wafte  lands,  common  grounds,  rivers,  or  brooks,  in  and 
^^  through  any  of  the  feveral  or  inclofed  lands  or  grounds  of 
"  any  perfon  or  perfons  whomfoever,  within  the  parifh,  town* 
'*  (hip,  or  place,  where  the  fame  (hall  be  wonted,  or  by  li- 
*^  cence  from  two  juftices  of  the  peace,  at  a  fpecial  feflionS) 
**  within  any  other  parifh,  townfhip,  or  place,  adjoining  or  ly- 
"  ing  near  to  the  highway  for  which  fuch  materials  (hall  be  re* 
^^  quired,  if  it  (hall  appear  to  fuch  juftices  that  fufficient  mate-* 
*<  rials  cannot  be  conveniently  had  in  the  parifh,  townftiip,  or 
•*  place,  where  fuch  highways  lie,  or  in  the  wafte  lands  or 
**  common  grounds,  rivers  or  brooks,  of  fuch  adjacent  pari(h, 
^^  townftiip,  or  place,  and  that  a  fufHcient  quantity  of  mate*^ 
«'  rials  will  be  left  for  the  ufc  of  the  parifh,  townfhip,  or  place, 
**  where  the  fame  (hall  be,  (fuch  lands  or  grounds  not  being 
*<  a  garden,  yard,  avenue  to  a  houfe,  lawn,  park,  paddock,  or 
^*  inclofed  plantation),  and  to  take  and  cafryaway  fo  much  of 
•'  the  faid  mateiials  as  by  the  difcretion  of  the  faid  furveyof 
"  (hall  be  thought  neceflary  to  be  employed  in  the  amendment 
"  of  the  faid  highways  j  the  faid  furveyor  making  fuch  fatisfac- 
'*  tton  for  the  damage  to  be  done  to  fuch  lands  or  grounds  by 
**  the  getting  and  carrying  away  the  fame,  as  (hall  be  agreed 
**  upon  between  him  and  the  owner,  occupier,  or  other  perfoA 
^  intereded  in  fuch  lands  or  ground  rcfpe^tively,  in  the  pre*  ' 
1  **  fencfi 
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\^^  fctice^  and  with  the  approbation  of  two  or  more  Xubfiantial 
^^  inhabitants    of  fuch   parifli,    town(bip,  or   places  and  in 
^^  cafe  they    cannot   agree^    then  lucli  iatisfadion  ai)d    re-  in  what  mAmMT 
**  compencc  th'A\  be  fctdcd  and  afccriaincd  by  order  of  one  or  ^«'':'*j^'»»«^  i*  w 
^*  mofe  juftice  or  juftices  of  the  peace  of  the  limit  where  fuch 
'*  land  or  ground  (hall  lie;  and  in  fuch  places^  where,  from 
**  tlK  want  of  other  materials,  burnt  clay  raay  be  fubftitutcd  in-^Uy  may  br  f©t 
**  the  pbcc  thereof^  it  fhall  and  may  be  lawful  for  the  furveyor  'JJiJiui'lVL"'** 
**  to  dig  clay  in  fuch  places  as  he  is  hereby  autborifed  to  dig  repairinj;  t\^ 
^^  chalk  or  gravel,  and  to  dry  xhc  (afne  upon  the  lands  adjoin-  i^'ii^*^'}'* 
^^  ing,  and  to  burn  the  (ame  upon  any  wafte  lands  or  common 
^  grounds,  and  to  carry  fuch  clay  in  fuch  manner  as  other  ma- 
^^  terials  are  allowed  to  be  carried  by  this  ak:1,  upon  maicinj 
*^  fuch  iatisfaci;ioo.  for  the  damages  within  the  fcveral  inclofcd 
^^  lands  or  grounJfi  where  fuch  clay  (hail  be  placed  or  carried, 
^  as  herein  direded  with  regard  to  other  maerials  :  provided^ 
^'  that  when  the  owner  of  any  fuch  inclofcd  lands  ihali  have 
*<  occafion  for  any  fuch  materials  lying  wiihin  the  fame  for  the. 
^  repair  of  any  highway,  or  other  roads  or  ways   upon  hi& 
^  cftate,  or  which  he  (hall  be  under  obligation  to  repair,  and 
*<  (hall  give  notice  to  fuch  furveyor  thai  he  apprehends  there 
^^  will  not  be  fufficient  for  thofe  purpofcs,  and  alfo  for  the  vk 
^^  of  the  publick  highways  ^  then,  and  in  every  fuch  cafe,  the. 
<^  furveyor  (hall  not  be  permitted  to  dig  or  take  fuch  material! 
^  without  the  confent  of  fuch  owner,  or  an  order  of  two  juf- 
<^  tices  of  the  peace,  after  having  fuinmoncd  and  heard  the  faid. 
^  owner  or  occupier,  or  his  (leward  or  agent ;  which  Juiliccs 
*^  arc  hereby  authorifed  to  enquire  into  the  nature  and  c  ire  urn- 
**  fiances  of  the  cafe,  and  to  permit  or  reftrain  fuch  power,  in 
^'  fuch  manner,  and  under  fuch  direcliuns,  as  to  them  (bail 
"  fccrajuft."     (17; 

(17J  In  an  order  for  thi«  purpoTe,  it  11  not  ncceiTjrj'  tint  the  n»me  of  :h=  furveyor  fh«>aM  he 
nirncioncJ,  no- that  any  ccrt.iJn  niinr.brr  of  fl.»y»  notice  Ihoiild  .ipi».'\r  fj  hjv?  been  given  ti>  the 
•<-cupu.r  of  thr  lanJ?.  Which  notice,  it  U  Utiicienc  to  i\  ilr,  wak  lef't  mt  his  place  of  rJtlf.  And 
notice  ti>  the  uccvp'itrf  at:ii  nottu  rhe  im'ner,  \r  cncuj^h.  But  i..  it  neud'ary  rxpfii:ly  to  r.ilcd^e, 
thjt  mj'er'uls,  (Jc,  wire  not  to  be  foun^i  i  and  iH'o^  wlut  materials  caiioot  i.^:  louud  in  the 
«r4A«e%,  an  J  «4iat  m*y  be  founJ  in  tl.c  private  fjU  ;  ftir  th-y  cannot  dig  and  uy  for  it  in  t!i^ 
piiv^tu  foil  i  nor  can  thiy  dig  ill  over  the  eltate  far  all  maerials,  and  the  fatiififtion  ou^ht  to  be 
s^arJc*!  to  the  owner  or  occupier,  or  both,  according  to  the  cal'e.     1  Butr,  382. 

t  SfSf.  42.  Alfo,  it  is  enaflcd,  par.  31,  "  That  if  any  fur-  If  r»^*o'.»>«l« 
"  vcyor,  or  perfon  employed  by  him,  fhall,  by  rcafon  of  the  ting"m!t«iaL7* 
**  fearching  for,  digging,  or  getting  any  gravel,  fand,  floncs,  the  lurvr.or  * 
*•  chalk,  clay,  or  other  materials  for  repairing  any  highways,  •J»-«^i  «a»J«:  tl>fm 
**  make,  or  caufc  to  be  made,  any  pit  or  hr.le  in  any  fuch  iands  ©r  fcuc'cd'^oft;^ 
"  or  grounds,  rivers  or  brooks,  as  aforefaid,  wherein  fuch  ma- 
«  terials  ftull  be  found,  fuc!)  furveyor,  pt-rfon  or  perfons,  fhall 
*^  forthwith  caufe  the  fame   to  h\.  fufhcicnily  fenced  of}',  and 
"  fuch  fci^KLi:  fupportcd  and  repaired,  during  fuch  time  as  th« 
<*  faid  pit  or  hole  fhall  continue  open,  and  fhall,  within  three 

"  days 
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^  izjs  after  fuch  pit  or  hole  fhall  be  opened  or  made,  where 
**'  no  gravel,  ftones,  or  materials,  (hall  be  found,  caufe  the 
^'  fame  to  be  forthwith  filled  up,  levelled,  and  covered  with 
^^  the  turf  or  clod  which  was  dug  out  of  the  fame  ;  and  where 
^  any  fuch  materials  (hall  be  found,  within  fourteen  days  af- 
^^  ter  having  dug  up  fufficient  materials  in  fuch  pit  or  hole, 
^  caufe  the  fame  to  be  Ailed  up,  floped  down,  or  fenced  off, 
**  and  fo  continued  ;  and  every  furveyor  fhall,  within  twenty 
^  days  after  he  fhall  be  appointed  to  that  office,  caufe  all  the 
*<  faid  pits  and  holes  which  fhall  then  be  open,  and  not  likely 
^'  to  be  further  ufeful,  to  be  filled  up  or  floped  down,  in  man- 
^^  ner  aforefaid  ;  and  if  they  are  likely  to  be  further  ufeful,  he 
^'  fhall  fecure  the  fame  by  pofls  and  rails,  or  other  fences,  to 
*'  prevent  accidents  to  perfons  or  cattle  :  and  in  cafe  fuch  fur- 
*•  veyor,  perfon  or  perfons,  fhall  neglect  to  fill  up,  flope  down^^ 
^^  or  fence  off,  fuch  pit  or  hole,  in  manner  and  within  the  time 
^<  aforefaid,  he  or  they  fhall  forfeit  the  fum  of  ten  fhillings 
**  for  every  fuch  default :  and  in  cafe  fuch  furveyor,  perfon  or 
*<  perfons,  fhall  negleA  to  fence  o/Ffuch  pit  or  hole,  or  to  flope 
^*  down  the  fame,  as  herein  before  direded,  for  the  fpace  of 
^*  fix  days  after  he  or  they  fhall  have  received  notice  for  either 
of  thofe  purpofes  from  any  juflice  of  the  peace,  or  from 
the  owner  or  occupier  of  fuch  feveral  ground,  river,  or 
brook,  or  any  perfon  having  right  of  common  within  fuch 
common  or  wafte  lands,  as  aforefaid,  and  fuch  negle6t  andf 
notice  fhall  be  proved  upon  oath  before  one  or  more  of  the 
faid  juflices  of  the  peace,  fuch  furveyor,  perfon  or  perfons, 
fhall  forfeit  and  pay  any  fum  not  exceeding  ten  pounds,  nor 
lefs  than  forty  fhillings,  for  every  fuch  negleftj  to  be  de- 
termined and  adjudged  by  fuchjufliceoi-juflices,  and  to  be 
laid  out  and  applied  in  the  fencing  off,  filling  up,  or  floping 
down,  fuch  pit  or  hole,  and  coward  the  repair  of  the  roads 
in  the  parifh,  townfhip,  or  place,  where  the  offence  fhall. 
*'  be  committed,  in  fuch  manner  as  the  faid  juflice  or  juflicet 
*^  fhall  direft  and  appoint ;  which  forfeiture,  in  cafe  the  fame 
**  be  not  forthwith  paid,  fhall  be  levied  as  other  forfeitures  are 
**  herein  after  direflird  to  be  levied."    .. 


C( 


<c 


How  matcrialt 
for  another  p«« 
ri(h  ihaU  be  re- 


t  Provided  by  par.  32.  "  That  mo  flone,  gravel,  or  materials, 
*•  to  be  dug  for  the  ufe  of  any  other  parilh,  townfhip,  or  place, 
'*  than  that  wherein  the  fame  are  found,  fhall  be  removed  or 
«*  carried  from  the  place  where  they  fhall  be  fo  dug  at  any 
*•  other  time  than  between  the  firft  day  of  April  and  thefirft 
<*  day  of  November,  or  in  the  time  of  hard  fioft  in  the  winter 
«  fcafon." 


Damaging milU,       +  5<^.  43.  And  it  is  further  en aSed,  by  par.  33.  "  That  if 

*^*  •*  any  perfon  fhall  dig,  or  caufe  to  be  dug,,  materials  for  the. 

^*  highways,  contrary  to  the  dire&ion  of  this  a£t,  whereby 

*'  any 
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^*  any  bridge,  mill,  building,   dam,    highway,  ford,  mine$^ 

V  or  tin-works,  may  be  damaged  or  endangered  ;  every  of- 

V  fender  th:reiii  {hall  forfeit,  for  every  fuch  offence,  any  fum 
*^  not  exceeding  five  pounds,  nor  lefs  than  twenty  (hillings,  at 
*'  the  difcrction  of  (he  court  or  juftices^  before  whom  com* 
*^  plaint  thereof  ihall  be  made." 

+  5/i?.  44.  Alfo  it  Is  enaAed  by  the  faid  ftatute,  par.  48*  Th*  funcyor*! 
*•  That  the  furveyor  fliall  colleS  the  feveral  afl'cflments,  for-  jJ"^Vkc'\nd  r"^ 
**  feitures,  penalties,  fums  of  money,  and  compofitions,  to  he  the  accounts  « f 
**  received  and  taken  by  virtue  of  this  ad>,  within  the  year  a»i  ni.«nfy  paid 
•*  for  which  he  is  appointed  furveyor,  and  fhall  keep  one  or  *""*  »^ccei\cd» 
•*  more  book  or  books,  in  which  he  (hall  fairly  enter  ajuf^, 
**  true,  and  fair  account  of  all  fuch  money  as  (hail  have  come 
^*  to  his  hands,  or  to  the  hands  of  the  faid  aflKiant,  and  to 
**  whom,  and  on  what  occasion,  he  (hall  have  paid  or  applied  And  niroofali 
•*  the  fame  ;  and  (hall  alfo  enter  in  fuch  book  or  books  a  lift  J"''^'>   rcmaia* 

V  or  lifts  of  all  fuch  fums  of  money  as  (hall  then  remain  due  '°*  **"** 
"  and  owing  from  any  perfon  or  perfons,  in  refpcft  of  the  pay* 

^*  ments,  compofttions,  afl'cft'ments,  penalties,  or  forfeitures, 

•*   to  be  collecled,  received,  or   taken,  for  and  in  refped^  of 

••  the  faid  highways,  by  virtue  of  this  a6l ;  and  the  faid   fur- 

<«  veyor  (hall  alfo  enter  an  account  of  all  tools,  materials,  im*  Alfo  cfalltooit, 

**  plements,  and  other  things  provided,  by  order  of  the  inha-'"»»^«"'»'%ifcc, 

«•  bitants,  at  a  veftry,  or  other  piiblick  meeiing,  for  the  repair 

•*  of  the  faid  highways,  at  the  pubiick  expence  of  fuch  pa- 

♦*  rifll,  town(hip,  or  place  j  and  (hall  produce  fuch  books,  and  And  ft-.ll  pro- 

**  the  aircffments  made  within  that  year  umo  the  inhabitants  ^"^|;  ^''*  *^- 

«'  to  which  they  belong,  at  a  veftry  or  other  pubiick  mteiing  lUy  mca'.n^/*' 

**  to  be  held  for  that  purpofe,  within  fifteen  days  before  the 

*'  faid  fpecial  feHfions  fo  to  be  held  in  the  week  next  after  Mi- 

**  chaclmas  quarter  fcfiions,  as  aforefaid,  to  the  intent  that  tiie 

**  faid    accounts,  aflefl'ments,  and    lifts,  may   be  infpe^ted   by 

**  the  inhabitants-,  and  every  fuch  furvcyoi  fh.ili,  after  the  faid  An-!  nfrfmjrdi 

"  books  and  afleilments  (hall  have  been  produced  at  fuch  meet-  ^^^'"^^^  aju^'i^e 

♦*  ing,  take  the  fame  to  fuch  juftice  of  the  peace  for  the  limit  ri. /allow lUm. 

**  wherein  fuch  parifh,  townlhip,  or   place,  doth  lie,  and  on 

•*  iuch  day,  and  at  fuch  hour,  as  (hall  be  agreed  upon  at  fuch 

**  meeting,  fome  day  after  the  faid  meeting  of  the  inhabitants, 

*'  and  before  fuch  lalt-mentioned  fpecial  fcllions,  and  ihcn  and 

«*  there   verify  fuch  account,  or  any  part  thereof,  upon  oath,  P*"  }^^^^y^ 

*•  if  required  ;  and  fuch  jultice  may  allow  lucn  account,  if  he  cd  and  «iKx*ed 

*♦  finds  it  juft,  or  polipone   it   until  fuch  (ix-clal  icflions,   if  he '^''***»»'Howci,  at 

"  finds  caufe  for  fo  doin--,  in  which  cafe  it  mny  be  icttkd  and  fi^ns?'"''*  ^*''    * 

**  allowed  at  fuch  fpjcial  fcfuons   (18)  afier  the  par's  objc^Sled  (,8)  ThetenCp^ 

ral  quirtcr  fcf-  ■   ■* 
tioiii  h.ivc  no  original  jurifJIdVion  rcf>?ciV;ng  the  piflin;:  the  furvcvir's  ac:otjnt»  and  paying  over  f!i« 
b.=»I.^MCCJi  to  t'n€  fucccifor.     ThcrctDfe,   wiicre  an  oulc'  f«^r   tlii&  puij;ylc  was  made  a/  tlie  g-'irraj 
^ujrtcr  feirj>n,  even  by   tiiC  cjnk\'i:  of  tl>?  fpeciai  UiV\m  'r  ^*as  q.nii.d  j  far  content  ctnnot  "iti 
•ri^m;kl  jurifUiclion  to  a  cuuil  ihut  h.is  o;.ly  an  .-ippvlUie  jurii'dicl.ua.     2  Burr.  7^^. 

Vol.  I.  D  d  ''^  v^ 
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••*  to  by  fuch  jufticc  fhall  have  been  explained  and  verified  by 
*'  proper  evidence,  to  the  faiisfaiSlion  of  the  juftices  at  fuch 
^  fpccial  fefTions ;  and  in  cafe  any  articles  contained  in  fuch 
"  accounts  (hall  not  be  explained  and  proved  to  the  fatisfadion 
"  of  fuch  juftices,  they  may  difallow  the  fame  ^  and  when- 
**  ever  the  faid  accounts  fhall  be  fo  fettled  and  allowed,  or 
*^  di tallowed,  as  aforefaid,  all  fuch  books  and  afleflmcnts  fliall 
*•  ^  tranfmitted  to  the  churchwarden  or  overfeer  of  the  poor 
•*  for  fuch  parifh,  townfhip,  or  place,  rcfpc<aivcly,  or,  if  the 
♦'  place  be  extraparochial,  then  to  fome  principal  inhabitant 
'*  thereof,  to  be  kept  for  the  ufe  of  fuch  parifh,  tcrwnfhip,  or 
Books,  mate-  **  place ;  and  the  faid  furveyor  fhall  forthwith  deliver  a  du- 
riais,  toou,  &c.  u  pijcatc  of  fuch  book  and  account,  together  with  all  fumsof 

to  be  dehvcrcd  •  «     .,  .      .      i  •     i  i  •    i.i  •/•        n  i 

to  the  fuccccd.       money  as  fhall  remain  in  his  hands,  and  likewife  all  tools, 

ingiuncyor.       "  materials,  implements,  and   other  things,  as  aforefaid,  to 

ruXrWcr't^o     "  ^^^  fucceeding  furveyor  for  fuch  parifh,  townfhip,  or  place, 

cciicft  the  ar-    "in  cafe  any  new  furveyor  fhall  be  appointed,  or  retain  the 

rears,  &e.  "  htnc  in  his  hands,  and  account  for  them  in  his  next  ac* 

**  count,  if  he  fhall  be  continued  furveyor  for  fuch  parifli, 

*'  townfliip,  or  place,  in  the  fucceeding  year  ;  and  the  fuc- 

•*  ceeding  furveyor  is  hereby  required  to  recover,  collcft,  and 

♦*  receive,  all  fuch  fums  of  money  which  fhall  be  due  andow- 

**  ing  as  aforefaid,  by  all  fuch  ways  and  means,  as  fully  anf 

^*  eflcctually,  to  all  intents  and  purpofes,  as  the  preceding  fur- 

**  veyor  could,  might,  or  ought  to  have  recovered,  collected, 

The  furvryor      '<  or  rcccived   thcfame:  and  in   cafe  fuch  furveyor  fhall  ni:- 

liabk  10  torf'i.  u     1^^  jQ  provide  fuch  book  or  books,  or  to  enter  Aich  re- 

of  duty.  *  fpedtive  accounts  and    lifts  therein,  or  to  deliver  ihc  law 

**  book  or  books,  and  fuch  duplicate  thereof,  and  fuch  aflcff- 

**  ments,  tools,  materials,  implements,  and  other  things,  in 

**  manner  aforefaid,  he  fhall,  for  every  fuch  ofFence,  forfeit 

•*  not  exceeding  five  pounds,  nor  lefs  than  forty  fhillings;  and 

**  in  cafe  he  fliall  make  default  in  the  paying  or  accounting 

•*  for  the  money  fo  remaining  in  his  hands,  within  the  tiri**? 

•«  and   according  to  the    dired^ions  aforefaid,  he  (kail  forfeit 

•*  double  the  value  of  the  money  which  fhall  be  adjudged  by 

If  rur\eyor  dies,  <6  (he  faid  juftices  to  be  in   his  hands  >  and  in  cafe  any  fuel 

^co  aIii"  ac"'     "  furveyor  fhall  die  fcefore  fuch  refpeftive  accounts  and  lito 

'^ount  in  the      '*  fhall  be  made  out,    or  fuch    monies,  books,  afleffments, 

f"cs  u^b^'  'd  **  ^°°'^»  materials,  and  implements,  fhall  be  fo  delivered  and 

to  tUj'uiticM '    **  paid,  the  executors  or  adminiflrators  of  fuch  furveyor  fc*" 

fkrks.  «  make  out,  pay,  and  deliver  the  fame,  in  like  manner,  and 

•*  under  the  like  penalty,  as  fuch  furveyor  is  hereby  rcquifed 

•'  and    made   fuhjed   and   liable  to;  and  every  furveyor  ft" 

**  pay  10  the  juflices  clerks,  lor  the  appointment  and  charg«f 

**  the  fum  of  one  fhilling  ;  for  the  bond  fixpcnce;  and  forihf 

•*  account  fo  to  be  examined  and  taken,  and  for  the  oathfr 

•*  to  be  adminiflered,  the  fum  of  one  fhilling,  and  noiDorei  ■ 

**  and  U  au^  l?^tlocv  ot  ^^\fows  (hall  receive  any  gi eater  futf 


TO    HIGHWAYS. 
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fhall  forfeit  the  fum  often  pounds  for  every  o&ence/* 
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.  4.5.    And  it  Is  alfo  enaficd,  by  par.  50.  "  That  How  miteriaU 
a  fulScient  quantity  of  ftone,    gravel,    chalk,    or  «««y  be  con- 
marerials,  cannot  be  provided  and  carried  by  the  la-  ^*''  *    ^^' 
rs   and  teams  required  by  this  aft  to  perform  ftatute 
the  furveyor  fliall  contradl  for  the  getting  and  carry- 
ereof,  (in  the  prefence  of  the  faid  afTiftant,  if  any  fuch 
»e  appointed),  at  a  meeting  to  bp  held  for  that  purpofe, 
ich  ten  days  notice  in  writing  fhall  be  given,  by  fixing 
ne  upon  the  door  of  the  church  or  chapel  of  the  pa* 
townfhip,  or  place,  or  i(  there  be  no  church  or  cha- 
t   the  moft  publick  place  there ;  which  notice  fhall 
f  the   work  to  be  done,  and  the  time  and  place  for 
;  thereof^  and  if  any  furveyor  fhall  have  any  part, 
or  interefl,  direftly  or  indireSly,  in  any  fuch  Con- 
or in  any  other  contraft  or  bargain  for  work  or  mate- 

0  be  made,  done,  or  provided,  upon,  for,  or  on  ac- 
of  any  of  the  highways,  roads,'bridges,  or  other  works 
>evcr,  under  his  care  or  management,  or  (hall,  upon 
Nti  account,  direftly  or  indire£Uy,  let  to  hire  any 
or  fell  or  difpoftf  of  any  timber,  flone,  or  other  ma- 

1  to  be  ufed  or  employed  in  making  or  repairing  fuch«. 
bridges,  or  other  works,  as   aforefaid,  (unlefs  a  li- 
in  writing,  for  the  fale  of  any  fuch  materials,  or  to 

hire  any  fuch  team,  be  firfl  obtained  from  fome  juf- 
the  peace  within  that  limit),  he  fhall  forfeit,  for  eve- 
I  offence,  (he  fum  of  ten  pounds,  and  be  for  ever  after 
bie  of  being  employed  as  a  furveyor  vifith  a  falary, 
the  authority  of  this  a£t." 

And  it  is  further  enafled,  by  par.  51.  **  That  if  any  penalty  upon 

arofthe  highways,   after  his  acceptance  of  the  faid  the  furveyor. 

(hall  negledt  his  duty  in  anything  required  of  him  by 

t,  for  which  no  particular  penalty  is  impofcd,  he  fhall 

,  for  every  fuch  offence,  any  fum  not  exceeding  five 

s,   nor  lefs  than  ten  fhillings,  at  the  difcreiion  of  the 

or  jufliccs  having  jurifdit^tion  therein/'  ' 

alfo,  by  par.  54.  **  That  the  jufliccs  of  the  peace  of  JufticM  of  cUim 
les,  corporations,  boroughs,  and  other  places,  are  ^*^  p^^^c  >«  in 
required  to  put  in  execution  every  part  of  this  R<St 

Cbeir  refpeckive  lurlfdicllons.*' 

^  VVWcthcfur. 

47.  Aod  it  is  recited,  by  par.  44.  of  the  faid  flatute,  mInVducl''"h* 
IjUeaty  by    fcvcral   ach    of  parliament    concerning  turnpike  r.Mdt, 
D  d  2  turnpike  **'  t''^  p'>'  '' 
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••*  to  by  fuch  jufticc  fhall  have  been  explained  and  verified  by 

**  proper  evidence,  to  the   faiisfaiSlion  of  the  juftices  at  fuch 

"  fpccial  fefTions ;  and  in  cafe  any  articles  contained  in  fuch 

"  accounts  (hall  not  be  explained  and  proved  to  the  fatisfadion 

"  of  fuch  juftices,  they  may  difallow  the  fame ;  and  when- 

**  ever   the   faid    accounts  fhall  be  fo  fettled  and  allowed^  or 

'*  difallowed,  as  aforefaid,  all  fuch  books  and  affeffments  (hall 

**  ^  tranfmitted  to  the  churchwarden  or  overfeer  of  the  poor 

"  for  fuch  pari(ii,  town(hip,  or  place,  rcfpcftively,  or,  if  the 

♦'  place  be  extraparochial,  then  to  fome  principal  inhabitant 

**  thereof,  to  be  kept  for  the  ufe  of  fuch  parifh,  tcrwn(hip,  or 

Boola,  mate-     **  place  5  and  the  faid   furveyor  (hall  forihwith  deliver  a  du- 

[l^'bc^dWc'rf/'  "  Plicate  of  fuch  book  and  account,  together  with  all  fums  of 

to  the  fuccecd.  **  money  as  (hall  remain  in  his  hands,  and  likewife  all  tools, 

ing  furveyor.       «  materials,  implements,  and    other  things,  as  aforefaid,  to 

au'thonfcr'To     "  ^^^  fucceeding  furveyor  for  fuch  pari(h,  town(hip,  or  place^ 

cr.iJca  the  ar-    "  in  cafe  any  new  furveyor  fhall  be  appointed,  or  retain  the 

rears,  &e.  "  hn\c  in  his   hands,  and   account  for  them  in  his  next  ac- 

"  count,  if  he  (hall  be  continued  furveyor  for  fuch   pari(h, 

*'  townfliip,  or  place,  in   ihe  fucceeding  year  ;  and  the  fuc- 

•*  ceeding  furveyor  is  hereby  required  to  recover,  colledt,  and 

♦*  receive,  all  fuch  fums  of  money  which  (hall  be  due  and  ow- 

**  ing  as  aforefaid,   by  all  fuch  ways  and  means,  as  fully  andT 

^*  eflectually,  to  all  intents  and  purpofes,  as  the  preceding  fur- 

**  veyor  could,  might,  or  ought  to  have  recovered,  colleftcd. 

The  furveyor      <«  or  fcccived   the  fame :  and  in   cafe  fuch  furveyor  (hall  ne-" 

riabie  10  rorf^.  „     |^^  ^^  provide  fuch  book  or  books,  or  to  enter  fuch  re- 

of  duty.  '*  Ipective   accounts  and    lifts   therein,  or  to  deliver  the  faid 

**  book  or  books,  and  fuch  duplicate  thereof,  and  fuch  zBciT- 

**  ments,  tools,  materials,  implements,  and  other  things,  in 

**  manner  aforefaid,  he  (hall,  for  every  fuch   ofFence,  forfeit 

**  not  exceeding  five  pounds,  nor  lefs  than  forty  (hillings ;  and 

**  in  cafe  he  (hall  make  default  in  the  paying  or  accounting 

•*  for  the  money  fo  remaining  in  his  hands,  within  the  tin>e, 

•*  and   according  to  the   diredtjons  aforefaid,  he  (hall  forfeit 

•'  double  the  value  of  the  money  which  (hall  be  adjudged  by 

If  furveyor  dies,  ct  (h^   faid  juftices  to  bc  in   his  hands  V  and  in  cafe  any  fucb 

^c'c.  ftal  1"  a"c"'     "  furveyor  (hall  dietefore  fuch  rcfpedive  accounts  and  lifts 

'■ount  in  the      *•  (hall   be   made  out,    or  fuch    monies,  books,  afle(rments, 

f"cs  tu.Tc"'iid  "  ^°°'^»  materials,  and  implements,  (hall  be  fo  delivered  and 

to  the juiticM '     **  paid,  the  executors  or  adminiftrators  of  fuch  furveyor  (hall 

ckrki.  <«  make  out,  pay,  and  deliver  the  fame,  in  like  manner,  and 

•*  under  the  like  penalty,  as   fuch  furveyor  is  hereby  required 

•'  and    made   fuhjed   and   liable  to ;  and  every  furveyor  (hall 

**  pay  10  the  juftices  clerks,  for  the  appointment   and  charge, 

**  the  fum  of  one  (hilling  i  for  the  boad  fixpence ;  and  for  the 

•*  account  (o  to  be  examined  and   taken,  and  for  the   oath  {% 

•*  to  bc  adminiftered,  the  fum  of  one  fliilling,  and  no  more  j 

**  and  if  any  p<:ifotv  or  pcrfons  (hall  receive  any  gi eater  fum 

*c  or 
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«*  or  fee  for  the  bufinefs  aforcfaid  than  herein  before  mention* 
**  edy  be  fhall  forfeit  the  fum  often  pounds  for  every  o&ence/* 


t  Se^.  4.5.  And  it  Is  alfo  enaficd,  by  par.  50.  "  That  How  materiaU 
••  where  a  fufficient  quantity  of  ftone,  gravel,  chalk,  or  nny  be  con- 
•*  other  materials,  cannot  be  provided  and  carried  by  the  la-  ^*  *  ^^' 
•*  bourers  and  teams  required  by  this  aft  to  perform  ftatute 
•*  duty,  the  furveyor  Ihall  contradl  for  the  getting  and  carry- 
**  ing  thereof,  (in  the  prcfence  of  the  faid  affiftant,  if  any  fuch 
*^*  fhall  be  appointed),  at  a  meeting  to  bp  held  for  that  purpofe, 
**  of  which  ten  days  notice  in  writing  fhall  be  given,  by  fixing 
**  the  fame  upon  the  door  of  the  church  or  chapel  of  the  pa» 
•^  rifh,  townfhip,  or  place,  or  if  there  be  no  church  or  cha- 
**  pel,  at  the  moft  publick  plaCe  there;  which  notice  fhalt 
**  fpecify  the  work  to  be  done,  and  the  time  and  place  for 
•'  letting  thereof;  and  if  any  furveyor  (hall  have  any  part, 
•*  (hare,  or  intercft,  direflly  or  indireSly,  in  any  fuch  con- 
••  traft,  or  in  any  other  contract  or  bargain  for  work  or  mate* 
•*  rials  to  be  made,  done,  or  provided,  upon,  for,  or  on  ac- 
**  count  of  any  of  the  highways,  roads,*bridges,  or  other  works 
*^  whatfoevcr,  under  his  care  or  management,  or  fhall,  upon 
•*  his  own  account,  dire£tly  or  indircftly,  let  to  hire  any 
«•  team,  or  fell  or  difpoftf  of  any  timber,  (lone,  or  other  ma- 
**  tcrials,  to  be  ufed  or  employed  in  making  or  repairing  fuch» 
••  roads,  bridges,  or  other  works,  as  aforefaid,  (unlcfs  a  li- 
«*  cence,  in  writing,  for  the  fale  of  any  fuch  materials,  or  to 
**  let  to  hire  any  fuch  team,  be  fir(t  obtained  from  fomc  juf- 
»•  tice  of  the  peace  within  that  limit),  he  fhall  forfeit,  for  cve- 
*•  ry  fuch  offence,  the  fum  of  ten  pounds,  and  be  for  ever  after 
«^  incapable  of  being  employed  as  a  furveyor  vifith  a  falary, 
«^  under  the  authority  of  this  a£t." 

+  46.  And  it  is  further  enafled,  by  par,  51.  •*  That  if  any  penalty  upon 
«*  furveyor  of  the  highways,  after  his  acceptance  of  the  faid  ^^^  furveyor. 
**  office,  (ball  negledlhis  duty  in  any  thing  required  of  him  by 
*^  this  aft,  for  which  no  particular  penalty  is.  impofed,  he  (hall 
**  forfeit,  for  every  fuch  offence,  any  fum  not  exceeding  five 
^^  pounds,  nor  lefs  than  ten  (hillings,  at  the  difcreiion  of  the 
•*  juftice  or  jufticcs  having  jurifdiftion  therein."  ' 

t  And  alfo,  by  par.  54.  **  That  the  jufticesof  the  peace  of  JufllcM  of cUJet 
"  all   cities,   corporations,    boroughs,  and  other    places,  are  ^"P^V^**^*" 

,,    .,  '.\  .  °.  ri-rv    execution. 

•*  hereby  required  to  put  in  execution  every  part  of  this  aft 


••  within  their  rcfpeftive  jurifdiftions.' 


Whffc  the  fur- 

Vpuot-  rcccivci 


t  Si^.  47.  And  it  is  recited,  by  par.  44.  of  the  faid  ftatute,  rnincydur'.^he 

That    whereas,   by    fcvcral  afts    of   parliament    concerning  turnpike  r.>Hdt, 

D  d  2  turnpike  ^'  t'"  ^'^  *' 

*T'*^  to  tli«  trtaluier. 


044  Of    NUSANCES    relating  Bk.  li 

(19)  vidcthe  turnpike  roads  (19),  a  certain  part  of  the  duty  called  ftatutc 
<-N^vi  ot  I  lis  c  jp-  ^^jy  jg  ^^^  ^^^y  ^^  dire<2ed  to,  be  performed  on  fuch  roads^ 
and  it  may  hi^ppcn  in  fome  places,  that  the  feveral  perfons 
liable  thereto  may  have  compounded  for  the  fame. It  is  there- 
fore further  enacted,  *'  That  in  all  fuch  cafes,  the  furveyor  of; 
•*  highways,  where  fuch  compofuion  fhall  have  been  made, 
•'  (hall  pay  to  the  treafurer  or  furveyor  of  fuch  turnpike  roads 
**  a  certain  part  of  the  compofition  money  fo  received,  to  be 
*'  proportioned  according  to  the  number  of  days  duty  which 
*'  fuch  perfon  or  perfons  u^as  or  were  liable  to  perform  oa 
*'  fuch  turnpike  road  5  which  money  (hall  be  laid  out  and  ex- 
**  pcnded  on  fuch  part  of  the  fald  turnpike  road  as  lies  within 
**  the  parifti,  townfliip,  or  place,  from  which  it  was  received. 
Row  the  ftme  "  and  not  elfcwhcre  ;  and  if  fuch  furveyor  of  the  highways 
AaII  be  ajpiica.  '»<  (hM  rcfufe  or  negle£l  to  pay  to  the  treafurer  or  furveyor  of 
*'  fuch  turnpike  road  fuch  part  of  the  fald  compofition  money 
*'  fo  received  by  him,  within  twenty  days  after  he  fhall  have 
**  received  the  fame,  upon  demand  made  by  fuch  treafurer  or 
'*  furveyor,  the  fame  {hall  and  may  be  levied  on  ihe  goods  and 
*'  chattels  of  fuch  furveyor,  in  fuch  manner  as  penalties  and 
"  foifcitures  are  by  this  a6l  authorifcd  to  be  levied." 

As  to  the  fixth  general  Head  of  this  Chapter,  viz.  What 
(liirll  be  faid  to  be  a  nufance  to  the  highway,  1  (hall  confider ; 
What  fliall  be  faid  to  be  fuch  a  nufance  at  common  law, 
and  what  by  ftatute. 

Kltch.  34,  35.  Sc^,  48.  As  to  the  firft  point,  there  is  no  doubt  but  that 
all  injuries  whaifoever  to  iany  highway,  as  by  digging  a  ditch, 
or  making  a  hedge  ovenhwart  it,  or  laying  logs  of  timber  in 
it,  or  by  doing  any  other  acS,  which  will  render  it  lefs  com- 
modious to  the  king's  people,  are  publick  nufances  at  com- 
mon law. 

.  n    4u     .—         ScSf,  AQ'     Alfo  it  feemeth  to  be  clear.  That  it  is  nocxcufe 

1  K«  A  or*  '3'>  11  irii  •       \      \  '    \  f        It'll 

2C5.  for  one  who  layelh  fuch  logs  in  the  highway  that  he  laid  them 

.only  here  and  there,   fo  that  the  people  might  have  a  paflage 

by  windings  and  turnings  through  the  logs  :   yet  it  is  faid  to  be 

no  nufance  for  the  inhabitants  of  a  town  to  unlade  billets,  ^r. 

z  R.  Abr.  137.     -j^  ^^^   ftreet   before  their  houfes,  by  reafon  of  the  necefl^ty  of 

the  cafe,  unlcfs  they  fufter  them  to  continue  there  an  unicafon- 

able  time,  after  they  arc  unloaded. 

Se^.  .50.     There  is  no  dcubt  but   that  it  is  a  nufance  at 

common  law  to  erccl  a  new  gate  in  a  highway,    as  hath  been 

.    more  fully  Ihewn   in  ihe'precedent  chaptttr.     Alfo  it  feemeth 

clear,  7  Iki:  it  is  a  like  nufance  to  fufler  ihe  ditches  adjoining  to 

Kitch!*34,*  35.     ^  hi;ihv/ay  to  be  foul,  by  reafon  whereof  it  is  impaired,  or  to 

Hi- 7.  5.  faiiei  the  boughs  of   trees  growing  near  the  hi^h^ay  to  hang 

over 
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over  the  road,  in  fuch  a  manner  as  thereby  to  incommode  the 

paflage. 

I  Si^.  51.  As  to  the  fecond  point,  v/z.  What  (hall  be  faid 
to  be  a  nufance  to  the  highway  by  ftatutc  j  not  only  all  the 
above  mentioned  nufances,  which  are  fuch  at  common  law, 
arc  eftecmed  alfonufances  by  fta'utc,  but  there  is  alfo  one  par- 
ticular nufance  which  is  made  fuch  by  ftatute,  and  doth  not 
feem  to  be  taken  notice  of  by  common  law,  and  that  is  the 
drawing  of  a  travelling  carriage  with  more  than  fix  horfes  in 
length  (^7),  the  permitting  whereof  hath  occafioncd  the  car-  {a)  For  th« 
ryinc  of  fuch  cxcelTive  loads  in  fuch  carriage,  that  rhe  weight  """^^"^  """'', 
tncrcof  hath  in  many  places  rendered  the  roaus  unpailable,  .ir.uvn,  vii].-  iu- 

As  to  the  fcventh  general  Head  of  this  Chapter,  viz.  How 
fuch  nufances  arc  to  be  removed  and  punifhcd,  I  (hall  confider 
the  following  particulars:  Firft,  In  what  order  hedges  and 
ditches,  adjoining  to  the  highway,  ought  to  be  kept.  Se- 
condly, How  far  all  trees  and  bufhes  are  to  be  removed  from 
the  highway,  Thirdly,  In  what  manner  all  other  annoyances 
obftruding  the  highway  are  to  be  removed.  Fourthly,  How 
far  all  pcrlbns  are  punilhabie  for  t  iking  away  things  made  ufc 
of  for  the  benefit  of  the  highway.  Fifthly,  How  far  they 
may  be  punifhcd  for  drawing  a  carriage  with  more  than  five 
horfes  in  length. 

5^/7.  52.     As   to  the   firft  particular,  vi%.   In   what  order  ^f^''/'*  J*  5' 
hedges  and  ditches,    adjoining  to  the  highway,  ought  to  be  Puitoi„c  ^6^ 
kept.     It  is  faid,    That  he  who  hath  lands  next  adjoining  to  i;.i- 
a   highway,   is  bound  of  common   right  to  fcour  his  ditches  ;  ^'<-""»a*y»  144 
but  it  is  faid,   that  he  who  hath  lands  next  adjoining  to  fuch 
lands,  is    not  bound  by  the  common  law  fo  to  do,  witbbut 
fome  fpccial  prefcripiion  for  that  purpofe  ;   and  perhaps  it  is  the 
better  opinion.   That  he  who  hath  trees  next  adjoining  to  the 
highway,  and  hanging  over  it  to  the  annoyance  of  the  people, 
is  bound  by  the  commoii  lav/  to  lop  the  fame:  and  it  fcemj* 
clear.   That  any  perfon  may  juftify  the  lopping  fuch  trees,  fo 
far  as  to  avoid  the  nufance. 

\  Sen.  53.     However  it  is  enaftcd   by   13  Geo.  3.   c.  78-  Trr--*   .djoi. ; 
par.  7.  ^'  That  the  pofl'eflors  of  t.'ie   land   next  aJjoining  to  LV'ni  aia  in 
*'  every  highway  (hall  cut,  prune,  and  plalh  ihcir  hc^dges,  and  w  .at  ..mi...c 
*••  alfo  cut  down  or  prune  ai-d  lop  the  trees  growing  in  01  near  ^^^^^^.  '"^ 
<*  fuch  hedges  or  other  fences,   (except  thofe  trees  planted  for  '  "^"^^  * 
"  ornamenc  or  flicker,  as  hereafter  meniioneJ)  (/;)  in  (uch  man-  (*)  Vh  >i  .f 
"   ner  that  the  highways  fliall  not  be    preju;liccd  by  ihe  fiuJc  *^"^-     59 
*^   thereof  refpectively,    and  that  the  fun  and  wind  may  not  i>e 
«  excluded  from  fuch  highway  to  the  damage  tiiereof,   within 
"  ten  davs  after  notice  given  by  the  furveyor  for  that  purpofe, 
f'  or  the  furveyor  fhall  make  complaint  thereof  lofomcjufticc 

D  d  3  ^'^  ol 
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*•  of  the  limit,  who  (hall  fuoimon  the  pofleflbr  of  the  laid 
"  lands  to  feme  fpecial  fcflionSi  to  anfwcr  to  the  faid  com<- 
♦*  plaint;  and  if  it  (hall  appear  to  the  jufticcs,  that  fuch  pof- 
<*  (efTor  had  not  complied  with  the  requifites  of  this  a£l,  tbei 
•*  faid  jufticcs,  upon  hearing  the  furveyor  and  thepoflefTor  of 
<*  fuch  land,  or  his  agent,  (or  in  default  of  his  appearance, 
w  upon  having  due  proof  of  the  fervicc  of  fuch  fummons), 
•*  and  confidering  the  circumftanccs  of  the  cafe,  may  order 
*'  fuch  hedges  to  be  cut,  plafhed,  and  pruned,  and  fuch  trees 
**  to  be  cut  down,  or  pruned  in  fuch  manner,  as  may  beft 
**  anfwer  the  purpofes  aforefaid ;  and  if  the  pofleflbr  of  fuch 
^^  lands  fhall  not  obey  fuch  order  within  ten  days  after  due 
«<  notice  thereof,  he  Ihall  ftwfeit  two  {hillings  for  every 
**  twenty- four  feet  in  length  of  fuch  hedge  which  0iall  be  fo 
**  negledled  to  be  cut  and  plaflied,  and  two  (hillings  for  every 
<'  tree  which  (hall  be  fo  ncglcdlcd  to  be  cut  down  or  pruned, 
**  and  lopped." 

^«^^«;^*"'f»^  ^^*  t  SeSf.  54..    And  it  is  further  enaSed,  "  That  ftie  furveyor, 

pJun^ij^fco^at     "  i"  cafe  of  fuch  default,  Ihall  cut,  prune,  and    plafh  fuch 

the  coft  of  iho    "  hedges,  and  cut  down  or  prune  and  lop  fuch  trees,  in  the 

4aijiuUcr.  (c  manner  directed  by  fuch  order;  and  fuch  pofleflbr  ihall  be 

•♦  charged  with,   and  pay,  over  and  above  the  faid  penalties, 

•*'  the  charges  and  expcnces  of  doing  the  fame ;  or,  in  default 

**  thereof,  fuch  charges  and  expcnces  (hall  be  levied,  together 

**  with  the  faid  forfeitures,  upon  his  or  her  goods  and  chattels, 

<^  by  warrant  from  a  juftice  of  peace,  in  fuch  manner  as  is 

**  authorifed  for  forfeitures  incurred  by  virtue  of  this  adl/' 

Occu  tm  to  *''  ^^^'  55'     ^"^  *^  '*  further  enaSed,  par.  8.      **  That 

m'kc^diVmsand  **  ditches,  drains,  or  watercourfes,  of  a  fufficicnt  depth  and 
<liuh«rs,  &c.  "  breadth,  for  the  keeping  all  highways  dry,  and  conveying  . 
*'  the  water  from  the  fame,  (hall  be  made,  fcoured,  clcanfcd, 
•*  and  kept  open,  and  fufficient  trunks,  tunnels,  plats,  or 
«*  bridges,  (hall  be  made  and  laid  where  any  cartways,  horfe* 
**  ways,  or  footways,  lead  out  of  the  faid  highways  into  the 
"  lands  or  grounds  adjoining  thereto,  by  the  occupier  of  fuch 
♦*  lands  or  grounds  ;  and  every  perfon  who  (hall  occupy  any 
•'  lands  or  grounds  adjoining  to,  or  lying  near  fuch  highway 
*"'  through  which  the  water  hath  ufcd  to  pafs  from  the  faid 
"  highway,  (ball  open,  cleanfe,  and  fcour,  the  ditches,  wa- 
*♦  tercourfcs,  or  drains,  for  fuch  water  to  pafs  without  ob- 
^*  ftru£tion  ;  and  that  every  perfon  making  default,  after  ten 
•*  days  notice  by  the  furveyor,  (hall  forfeit  ten  (hillings.'* 

Where  the  old  ^  ^'^'  ^^'  ^^^  *^  '*  further  enafled,  by  par.  14.  ««  That 
ditches,  *c.  **  where  the  ditches,  gutters,  or  watercouifes,  (hall  not  be 
arcihitiufficicnt,  *<  fufficient  to  Carry  oflF  the  water  which  (hall  lie  upon  and 
bTmiTe  *"  '**    •'  amioy  the  highways,  the  furveyors,  by  the  order  of  any  onQ 

«*  of 
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^  of  thefaid  jdftices,  (hall  make  new  ditches  and  drains  in  and 
*^  through  the  lands  and  grounds  adjoining  or  lying  near  to 
^^  fuch  highways,  or  in  and  through  any  other  lands  or 
*'  grounds,  if  it  fhail  be  necefiary,  for  the  more  eafy  and  ef- 
•*  feftually  carrying  ofF  fuch  water  from  the  faid  highways, 
"  and  alfo  to  keep  fuch  ditches,  gutters,  or  wat^rcourfes, 
"  fcoured,  cleanfed,  and  opened ;  and  the  furveyors,  and 
*^  their  workmen,  are  authorifcd  to  go  upon  the  lands,  for  the 
•^  purpofes  aforefaid." 

i  Se^.  57.  And  it  is  further  enafted,  "  That  the  furveyors  Surveyors  to 
**  fliall  make  proper  trunks,  tunnels,  plats,  bridges,  or  arches,  '"*•'«  t.unks, 
"  over  fuch  ditches,  gutters,  or  watercourfes,  for  the  conve- 
"  nient  ufe  and  emoyment  of  the  lands  or  grounds  through 
"  which  the  fame  fhall  be  made,  and  keep  the  fame  in  repair, 
*^  and  make  fatisfadlion  to .  the  owner  or  occupier  of  fuch 
**  lands  which  are  not  wafte  or  common,  for  the  damages 
**  fuftained  thereby ;  to  be  fettled  and  paid  in  fuch  manner  a^ 
<^  the  damages  for  getting  materials  in  fcveral  or  inclofed 
<^  lands  or  grounds  are  hereafter  directed  to  be  fettled  and 
••  paid." 

Se^l.  58.  As  to  the  fccond  particular,  viz.  How  far  all 
trees  and  bufbes  are  to  be  removed  from  the  highway,  it  ap- 
pears from  the  above  mentioned  ('^^j  (latute  of  Wincheftcr,  (a)y\6r  fupra, 
Chapter  5.  **  That  no  fmall  tree  or  bufh,  whereby  a  man  may  ^«ct.  26. 
'^  lurk  to  do  hurt,  ought  to  be  fufFc^red  to  {land  within  two 
•*  hundred  foot  of  either  fide  of  a  highway  leading  from  one 
**  market-town  to  another.*' 

i  SeJI,  59.     And  it   is  farther  ena<Sled,    by   13  Geo.  3.  Notrcr.b.ini, 
c.  7.  par.  6.     "  That  no  tree,  bufh,  or  {hrub,(hall  be  per-  ^^  '^«"N  }» 
**  mitted  to  ftand  or  grow   in  any  highways  withinthe  di-  fc^Tor't,"  cU 
"  fiance  of   hfteen    feet  from  the    centre  thereof    (except  trc,  4c. 
**  for  ornament  or  (hclter  to  the  houfc,  building  or  court  yard 
•'  of  the  owner  thereof)  ;  or  hereafter  to  be  planted  within  the 
*'  diftance    aforefaid ;    but    the  fame  fljall     be    refpe<Stivcly 
•*  cut  down,  grubbed  up,  and  carried  away  by  the  owner  or 
**  occupier  of  the  land  or  foil,  where  the  fame  doih  or  fliall 
<*  ftand  or  grow,  within  ten  days  after  notice  to  him,  or  his 
«'  fteward  or  agent,  given  by  the*  faid  furveyors,  or  any  of 
*'  them,  on  pain  of  ten  (hillings." 

tS^/f/.'6o.      But   it  is  alfo  provided   by  the  faid    ftatute,  7^^,^,  ^^  ^,^ 
par.  13.     *'  That  no  perfon  fhall  be  compL-iled,   nor  any  (nr-  tinj  {I'-ugn,    u 
*^  veyor  permitted  to  cut  or  prune  any  hedge,  than  between  ^^""^ '*«•** ii 
"  the  laft  day  of  December  and  the  laft  day  of  March  j  and 
"  that  nothing  in  this  a£t  contained  fhall  oblige  any  pcffofyto 
**  fell  any  timber  trees,  in  hedges,  at  any  time  whatfoever, 
D  d  +  *«  except 


4Qf  Of    NUSANCES    relating        Hk.ii 

**  fxcept  where  the  highways  fhall  be  ordered  to  be  cnlargcrf, 
**  or  to  cut  down  or  grub  up  any  oak  trees  growing  within 
<'  Cuch  highway,  or  in  fuch  hedges,  except  in  the  months  of 
**  April,  May,  or  June,  or  any  afh,  elm,  or  other  trees,  in 
•*  any  other  months  thanin  the  months  of  December,  Ja- 
**  nuary,  February,  or  March. 

Se^.  6l.     As  to  the  third  pvticular,  viz.  In  what  manner 

all  other  annoyances  obftruding  the  highway  are  to  be  re- 
I  Jones  SI*.       moved;  it  fcems  clear.  That  by  the  common   law  any  one 

may  abate  a  nufance  to  a  highway,  and  to  remove  the  ma- 
vlde4Afl^re3.  tefials,  but  not  convert  them  to  his  own  ufe,  as  hath  more 
i\oi  AhT.  fully  been  (hewn  in  the  precedent  Chapter.  Alfo  it  feemeth, 
J 57.  B.  4.  That  an  heir  may  be  indii^ed  for  continuing  an  incroachment, 

145,  K.  L.         Qj.  other  nufance  to  a  highway,  begun  by  his  anceftor,  be- 

caufe  fuch  a  coniinuancc  thereof  amounts  in  the  judgment  of 

faw  to  a  new  nufance. 

t  SeSf,  62.  But  the  common  law,  not  having  been  thought 
to  have  provided  fufficiently  againft  mifchiefs  of  that  kind,  it 
is  tnaclcd  by  the  above  mentioned  flatute  of  13  Geo.  3.  c.  y8. 

fenaUy  for  nu-  P'-^^'  9'  "  ^^^^  ^^  ^^Y  P^^^"^"  ^^^^  ^^7*  ^"  *">  highway,  any 
fanccs  obiir^a-  '^  ftoiie,  timber,  ftraw,  dung,  or  other  matter,  or  in  making, 
iug  highways.  «*  fcouring,  or  cleanfing,  the  ditches  or  watercourfes,  fhall 
**  permit  ihe  foil  or  earth  dug  out  of  fuch  ditches,  drains,  or 
"  watercourfes,  to  remain  in  fuch  highway,  in  fuch  manner 
**  as  to  obftrucl  or  prejudice  the  fame,  for  the  fpace  of  five 
<'  days  after  notice  thereof  by  the  furveyor,  he  fhall  forfeit 
«  ten  (hillings." 

Ifnotrrmovd  ^  ^^^  ^^  '^  further  cnaJ\cd,  par.  lo.     '*  That  if  any  flonC 

after  notice,  low  **  or  timber,    or  any  hay,  flraw,   ftubble,  or  other   matter, 

to  be  diipofcd  oi;  *<  for  the  making  of  manure,  or  on  any  other  pretence  what* 

**  foever,  not  tolerated  by   this  act,  fliall  be  laid  in  any  high-* 

*'  way,  within  the   dillance  of  fifteen   feet    from  the   cenire 

*'  thereof,  and  (hall  not,  within  five  days  after  notice  by  the 

**  furveyor,   or  fome  perfon  aggrieved  thereby,    be  removed, 

**  the  owner  or  poflefTor  of  the  lands  adjacent,    cr  ?ny  other 

**  perfon  whomfuever,   by  order  from   fumejuftice,    n.ay  re- 

<^  move  the  faid   (lone,   timber,  hay,  ftraw,   clung,    or  oihcr 

<'  matter,  and  have,   take,  and   difpofc  of  the  fame,   to   his 

♦*  and  their  own  ufe." 


,,, ,    ^.  t  And   by  par.   ii.    for  preventing;  obftru£lions  in  the  faid 

h.KhA4)&  by        hi^nways,  "  1  bat  if  any  perlon  (hall  wilrully  let,  place,  or 

cauia;ics,  ic.      "  leave,  any  waggon,  cart,  or  other  carriage,  or  any  plough 

**  or  inllrunicnt  of  hufbandry,  in  any  of  the  faid  highways, 

**   (except  during  the  reafonable  time  of  loading  or  unloading, 

♦*  andftandingas  i,ear  the  fide  of  fuch  high  way  as  polTible  jfo  as  to 


m^ 
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**  interrupt  or  hinder  the  free  paflage  of  any  other  carriage, 
"  or  of  his  majerty's  fubjccls,  every  perfon  lo  offending  (hall 
«  forfeit  ten  (hillings." 

t  Se^'  63-  And  it  is  further  recited  by  the  above-mentioned 
ftatuteof  13  Geo.  3.  c.  78.  par.  64.  '*  That  whereas  incon* 
venlcnces    have  ariien  from    making  hedges   or  other  fences9 
and     from  ploughing  or    breaking  up  the  foil  of    lands  or 
grounds   near  the  middle  or  centre  of  highways:  for  remedy 
thereof,"  it  is  therefore  ena£led,  ''  That  if  any  perfon  (hall  penalty  of  Ta« 
**  incroachj.by  making  any  hedge,  ditch,  or  other  fence,  on  croachm^ upa« 
•*  any  highway,  not  being  turnpike  road,  within  the  diftance  l^»b*^^'*>*« 
^*  of  fifteen  feet  from  the  middle  or  cenire  thereof,  or  (hall 
^<  plough,   hairow,    or    break   up   the   foil  of  any  land  or 
"  ground,  or  in  ploughing  or  harrowing   the  adjacent  lands 
<^  Thai]    turn    his   plough    in  or  upon   any  land   or  ground 
*'  within  the  diftance  of  fifteen  feet  from  the  middle  or  centre  ' 

<*  of  any  highway,  where  the  breadth  of  fuch  highway  is 
*'  formed  and  marked,  or  defcribcd  with  certainty,  and  docs 
"  not  exceed   in  breadth  thirty  feet,   he  (hall  forfeit  forty  1,      ♦•* 

**  (hillings  to  fuch  perfon  who  (hall  make  information  of  ^^  taken  dowa 
*'  the  fame ;  and  the  furveyor  may  caufe  fuch  hedge,  ditch,  by  rurvcyor% 
**  or  fence  to  be  taken  down,  or  filled  up,  at  the  expcnce  of 
«*  the  perfon  to  whom  the  fame  (hall  belong:  and  any  juftice 
**  of  the  limit,  upon  proof  to  him  upon  oath,  may  levy  as 
**  well  the  cxpcnccs  of  taking  down  fuch  hedges,  as  the 
'*  feveral  penalties  hereby  impofed,  by  diftrefs  and  falc  of  the 
*«  offender's  goods  and  chattels." 

t  And  by  par.  67.  of  the  faid  ftatutc  for  preventing  obftruc-  .,  .    ^ 

.     '  !_•    L  r  ..1     u  i_       1         '  c  •  Alekoufes  not 

tion^,  which  frequently  happen  by  tloppmg  of  carriages  on  or  fuffercd  on 

near  publick  bridges,  it  is   further  enacfted,    •*  That  if  any  bridge*  whera 

"  perfon  colledling  any  tolls    payable   for  pailing  over   any ''*^^' *** ''*^'' 

•'  publick  bridge  with  carriages   or  cattle   of  any  kind  (hall 

*'  keep  any  viftualling-houfe,   alchoufe,   or   other  place   of 

**  publick  entertainment,  or  (hall  fell,  or  permit  to  be  fold 

**  therein,  any  wine,  beer,  ale,  cyder,  fpirituous  liquors,  or 

•*  other  ftrong  liquors,  by  retail,  he,  being  convifted  by  one 

**  witnefs,  or  his  own  confeffion,  before  any  juftice  of  the 

•*  limit,  (hall  forfeit  five  pounds." 

t  Se^.  64.   As  to  the  fourth  particular,  viz.  How  far  all 
perfons  are  punifhable  for  taking  away  things   made   ufc  of 
for  the  benefit  of  highways,  it  is  recited  by  the  above-men-  p     ,     r    j 
tioned  ftatute  of  13  Geo.  3.  c.  78.  par.  53.    '*  That  whereas  magin^  banks," 
in   fome  places   it  hath  been    and  may  be  found  ncceffary  to  caufcways,  pofti, 
fecure  horle  caufeways  and  foot  caufeways,  by  pofts,  blocks,  ^^<^^^**  ^^-  *«• 
or   great   ftones,  fixed    in  the  ground,  or  by  banks  of  earth 
caft  up,    or   otherwife,  from    being  broken  up  and  fpoiled 
with  waggons,  wains,    carts,   or  carriages  j    and  as  feveral 
cviUdifpoled  perfons  do  or  may  wilfully    or  wau\.ox\\^    ^n3^\ 
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up,  cut  down,  and  remove  or  damage  the  faid  pofts,  blocks^ 

and  great  ftones,  fo  fixed,  or  to  be   fixed,  as  aforefaid,   and 

drive  carriages  upon  fuch  banks  and  caufcwajs,   or   againft 

the  fides   thereof,  and  alfo  dig  or   caft  down  the  faid  banks, 

which  are  the  fecurities  and  defence  of  the  faid  cs^ifeways, 

whereby  the  caufeways   or  banks  are   often  ruined  and  de^ 

ftroyed ;    and  fuch  evil-difpofed  pcrfons  do  or    may   break, 

damage,  or  throw  down  the  ilones,  bricks,  or   wood,    fixed 

upon  the  parapets  or  battlements  of  bridges,  and  do  or  may 

pull  down,  deflroy,    obliterate,   or  deface,    any    mile   flone 

or  poft,  graduated  or  diredion   poft  or  flone,  ercfted  or  to 

be  ereded  upon  any  highway:**  It  is  cnafted,  "  That  every 

^^  perfon  guilty  of  any  fuch  offence,  (ball,  upon  complaint  to 

^  any  juflice  where  the  fame  (hall  be  proved  to  be  done,  by 

♦'  the  oath  of  one  witnefs,  or  upon  view  of  the  juftice  him- 

*•  fei/,  forfeit  not  exceeding  five  pounds,  nor  Icfs  than  ten 

(to>Thefnme    ((  ffcillings ;  and   in   default  of  payment,  (hall  be  committed 

Siade\n"!fipea    **  ^o  ^^^  houfe  of  correftion  of  fuch  limit,  to  be  whipped, 

to tuinpikc  roads  «<  and  kcpt  to  hard  labour  not  exceeding  one  calendar  month, 

by  13  Geo,  3.     4*  norlefs  than  feven  days.   (20) 

f  •  •4» 

S^n.  65.     As  to  the  fifth  particular,  viz.  How  far  perfonf 

may  be  punifhed  for  drawing- a  carriage  with  more  than  five 

horfes  in  length,  it  is  ena<Sled,  by  13  Geo.  3.  c.  78.  par.  56. 

t'linltatlons  of    '<  That  no  waggon,  having  the  fole  or  bottom  of  the  fellies 

hwfwTor'c'arH-  *'  ^^  *«  ^^^^'^  ^^'^^^  breadth  of  nine  inches,  fhall  go  or  be 

agcswith  ditTs-    "  drawn  with  more  than  eight  horfes;    and  that  no  cart, 

fcnt  wheels.        44  having  the  fole  or  bottom  of  the  fellies  of  the  breadth  of 

"  nine  inches,  fhall  be  drawn  with  more  than  five  horfes ; 

The 6  Anne       *'  and  that  no  waggon,   having  the  fole  or  bottom   of  the 

c.  29.  u  f^lJiQ5  of  the  breadth  of  fix  inches,  and  rolling  on  each  fide 

1  Ceo.* lie'.  1*1.  "  a  furface  of  nine  inches,  fhall  go  or  be  drawn  with  more 

cGco.  I.  c.  T2.  «  than  feven  horfes;  and  that  no  fuch  waggon  rolling  a  fur- 

^rmrrtdTtion''    "  ^^^^  ^^  ^^^  inches  only,  fhall  go  or  be  drawn  with  more 

repealed  by  the    *'  than  fix  hoffcs  J  and  that  no  carr,  having  the  fole. or  bot» 

7  Geo.  3.  c.  41.  C4  torn  of  the  fellies  of  the  wheels  of  the  breadih  of  fix  inches, 

^*  fhall  go  or  be  drawn  with  more  than  four  horfes  ;  and  that 

**  no  waggon  having  the  fole  or  bottom  of  the  fellies  of  Icfs 

ABurr.  aacS.     "  breadth   than  fix  inches,  (hall  go  or  be  drawn  with  more 

Sttveniv.  Duf-  "  ihan  five  horfes;  and  that  no  cart  having  the  fole  or  bot^ 

^«y«  <'  tom  of- the  fellies  of  lefs  breadth  than  fix  inches,  Ihall  go 

**  or   be    drawn   with  more  than   three  horfes  '  upon    high- 

^^  ways,  not  being  turnpike  roads,  under  pain,  that  the  ow- 

♦'  ner  of  fuch   waggon  or  cart  rcfpeclively  fhall  forfeit  five 

*'  pounds,  and  the  driver  not  being  the  owner,  fen  fhillings, 

*'  for  every  horfe  or  beafl  which  fhall  be  fo  drawing  above  the 

*'  number  hewiby  fo  refpedlivcjy  limited,  to  the  fole  ufc  and 

*'  benefit  of  lUe  informer; — But  carriages  moving  upon  wheels 
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««  or  rollers,  of  the  breadth  of  fixtecn  inches  on  each  fide  W  ^''^f^/^^"f 

«  thereof,  with  flat  furfaces,  are  hereby  allowed  to  be  drawn  thhchhowthcfe 

"  with  any  number  of  horfcs^  or  other  cattle."  (a)  carnages  arc  fa- 

voured   in    the 

t  But  it  is  provided,  by  par.  57.  of  the  faid  ftatutc,  «  That  ^"^l^^l^^^P^^^^^^ 

«*  no  profecution  (hall  be  commenced  before  a  juftice  by  in«  ^^^^  additional 

*•  formation,  for  any  forfeiture  incurred  by  the  owner  or  dri-  horfcs  how  w  be 

*•  ver  of  any  carriage,  having  a  greater  number  of  horfes  earned  oju 

•*  therein  than  arc  allowed  by  this  ad,  unlefs  within  three 

••  days  after  the  offence  committed  ;  and  that  no  aftion  fhall 

**  be  commenced  for  any  fuch  ofience,  unlefs  within  one 

**  calendar  month  ;    and  that  neither  fuch   information  or 

"  allien,  unlefs  notice  (hall  be  given  by  the  Snfowner  to  the 

**  driver  of  every  fuch  carriage,  on  the  day  upon  which  the 

**  offence  (hall  be  committed,  of  an  intention  to  complain  of 

^  fuch  oflfence  ;  and  if  it  (hall  appear  to  the  juftice,  that  the 

**  oflendcr  lives  fo  remote  as   to   make  it  inconvenient  to 

**  fummon  him  to  appear,  the  jufHce  may  leave  the  informer 

**  to  his  remedy  by  a£tion  at  law." 

t  And  it  is  further  provided,  by  par.  58.  **  That  the  general 
•*  quarter  fcfHons,  to  be  held  in  the  week  after  Michaelmas^  i'mlm^iiH 
**  may  liccnfe  an  increafc  of  horfes  in  carriages  up  any  fteep  uccncc  an  ad* 
**  hill,  or  on  any  road  not  turnpike,    over  and  above  the  ^uionai  Duwber 
*•  number  herein-before  limited,    if,   upon  inquiry  into  the  ®*  **«^^"» 
^'  ftate  iind  condition  of  fuch  roads,  they  (hall  (ind  any  addi* 
**  tional  number  of  horfes  necefl'ary  ;  and,  from  time  to  time, 
**  at  any  Aftchaelmas  quarter  fefilons,  to  revoke,  alter,  or  vary 
«  the  fame,  as  they  (hall  think  fit." 

t  And  it  is  further  provided,  by  par.  59.  <<  That  if  it  (hall  jufjlcci may  ftop 
••  appear  upon  the  oaths  of  credible  witnefles,  to  tfte  fatif-  proceedings  for 
«*  faaion  of  any  juftice,  or  of  court  of  juftice  authorifed  to  ^""'^"'^raddiJu" 
*'  enforce  the  execution  of  this  ad,  that  any  carriage  could  onai  horics. 
*'  not,  by  reafon  of  deep  fnow  or  ice,  be  drawn  by  the  num 
*'  ber  of  horfes    or    beafts   allowed  5    fuch  juftice,  or  court 
**  refpeiSlively,  are  hereby  required    to  ftop  all  proceedings 
«*  for  the  recovery  of  any  penalty  incurred  by  drawing  with  yide  Stevcni 
**  a  greater  number  than  are  hereby  allowed ;  provided  that  and  Dufty,  4 
*'  the   regulations  concerning   the   number   of  horfes,    and  ^""*  **^°' 
♦*  wheels  of  carriages,  (hall  not  be  deemed  or  conftrued  to 
**  extend  to  carriages,  employed  only  in  carrying  any  one  ^STufo/thir 
*<  ftone,  block  of  marble,  cable  rope,   or  piece  of  metal,  or  aft. 
♦*  piece  of  timber,  or  to  fuch  ammunition  or  artillery  as  fliall 
«<  be  for  his  majefty's  fcrvice;  and  that  two  oxen  or  horned  Two  oxen  equU 
•«  cattle  fhall,  for  all  the  purpofes  of  this  adt,  be  confidercd  as  to  one  horfc. 
*•  one  horfe." 

t  And  by  par.  60.  for  the  better  difco very  of  offenders,  it  is  Theowncr'i 
Cnaftcd,   •*  That  the  owner  of  every  waggon,  wain,  cart,  ^*^^*  *^-  ^^ 
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•*  coach,  poft-chaife,  or  other  carriage  let  to  hire,  (hall  caufe 
*<  to  be  painted,  upon  fome  confpicuous  part  of  his  waggon, 
"  wain,  or  cart,  and  upon  the  pannels  of  the  doors  of  all 
**  fuch  coaches,  poft  chaifes,  or  other  carriages,  before  the 
**  fame  (hall  be  ufed  upon  any  publick  highway,  his  chriftian 
^'  and  furname^  and  t^e  place  of  his  abode,  in  large  legible 
**  letters,  and  continue  the  fame  thereupon  fo  long  as  fuch 
*'  waggon,  cart,  coach,  poft-chaife,  or  other  carriage,  (hall 
**  be  uled  upon  any  fuch  highway ;  and  the  owner  of  every 
^*  common  ftage  waggon  or  cart,  employed  in  travelling  ftages 
<*  from  town  to  town,  fhall,oVer  and  above  his  or  her  chriftian 
*'  and  furname,  paint,  or  caufe  to  be  painted,  on  the  part, 
**  and  in  the  manner  aforefaid,  the  following  words,  **  coM« 
**  MON  STAGE  WAGGON  or  CART,  as  the  cafe  may  be, 
•*  upon  pain  of  forfeiting  a  fum  not  exceeding  five  pounds, 
*'  nor  lefs  than  twenty  (hillings/' 

SeSI.  66.  And  it  is  further  recited  by  the  faid  ftatute  of 
?r;^""  ?J! "7^-  IQ  Geo.  3.  c.  78.  par.  61.  *^  That  whereas  many  bad  acci- 
formUbehaviour  dents  happen,  and  great  milcniefs  are  frequently  done 
or  ncjUijonce,  upon' the  llreets  and'highways,  by  the  negligence  or  wiU 
^iT/ic'cidcntsr  ^"^  miibehaviour  of  perfons  driving  carriages  thereon  ;'*  it 
is  therefore  further  enafied.  That  if  the  driver  of  any  cart, 
**  car,  dray,  or  waggon,  (hall  ride  upon  any  fuch  carriage 
<^  in  any  ftreet  or  highway,  not  having  fome  other  pcrfon 
**  on  joot,  or  on  horfeback,  to  guide  the  fame,  ^fuch  car- 
*'  riages  as  are  conducted  by  fome  perfon  holding  the  reins 
"  of  the  horfe  or  horfes  drawing  the  fame  excepted j  ;  or  if 
*^  the  driver  of  any  carriage  whatfoevcr  on  any  part  of  any 
♦*  ftreet  or  highway  (hall,  by  negligence,  or  wilful  miibeha- 
*'  viour,  caufe  any  hurt  or  damage  to  any  perfon  or  carriage 
*'  pafling  or  being  upon  fuch  ftreet  or  highway,  or  (hall  quit 
**  the  highway,  and  go  on  the  other  fide  the  hedge  or  fence 
**  inclofmg  the  fame ;  or  wiUully  be  at  fuch  diftance  from 
*'  fuch  carriage,  whilft  it  fliall  be  pafling  upon  fuch  high- 
**  way,  that  he  cannot  have  the  diredion  and  government  of 
*•  the  horfes  or  cattle  drawing  the  fame  j  or  Ihall,  by  ncgli- 
<'  gence  or  wilful  mift»ehaviour,  prevent,  hinder,  or  interrupt 
*<  the  free  paflage  of  any  other  carriage,  or  of  his  majefty's 
♦<  fubjecls,  on  the  faid  highways;  or  if  the  driver  of  any  empty 
**  or  unloaded  waggon,  cart,  or  other  carriage,  fhal!  rcfufe  or 
*'  negledt  to  turn  afide  and  make  way  for  any  coach,  chariot, 
**  chaife,  loaded  waggon,  cart,  or  other  loaded  carriage  \  or 
<*  if  any  pcrfon  fliall  drive,  or  ad  as  the  driver,  of  any  fuch 
*♦  coach,  poft-chaife,  or  other  carriage  let  for  hire,  or  wag- 
'*  gon,  wain,  or  cart,  not  having  the  owner's  name  as  before 
*'  required,  painted  thereon,  or  ftiall  refufc  to  difcover  the 
«*  true  chriftian  and  furname  of  the  owner  of  fuch  refpc<aive 
M  carriajics  j  being  convicted  by  his  own  confeflion,  the  view  of 
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**  a  juftice,  or  the  oath  of  one  witnefs,  before  any  juftice  of 

"  the  limit,  fliall   forfeit  not  exceeding  ten  fhilfings,  in  cafe 

**  fuch  driver  {hall  not  be  the  owner  of  fuch  carriage;  and  in  » 

**  cafe  the  offender  be  owner,  then  not  exceeding  twenty 

**  (hillings:  and  in  cither  cafe,  (hall,  in  default  of  payment, 

"  be  committed  to  the  houfe  of  correction,  not  exceeding  one 

*'  month,  unlefs  the  fame  ihall  be  fooner  paid  ;  and  every 

*'  fuch  driver  may,  with  or  without  any  wan  ant,  be  apprc- 

*'  hendcd  by  any  pcrfon  who  ftiall  fee  fuch  offence  commit- 

**  ted,  and  (hall  be  immediately  conveyed  to  a  peace  officer, 

*'  in  order  to  be  conveyed  before  fome  juftice  j  and  if  any 

**  fuch  driver  (hall  rcfufe  to  difcover  his  name,  the  juftice  bc- 

*'  fore  whom  he  (hall  be  taken,  or  to  whom  any  fuch  com- 

^^  plaint  (hall  be  made,  may  commit  him  to  the  houfe  of 

**  correction  not  exceeding  three  months,   or  proceed  againftr 

*'  him  for  the  penalty  aforefaid,  by  a  defcription  of  his  per- 

**  fon  and  the  offence,  and  expreiling  in  fuch  proceedings  ^ 

**  that  he  refufed  to  difcover  his  name." 

t  Sen.  67.  As  to  the  eighth  general  Head  of  this  Chapter, 
viz.  In  what  manner  thofe,  who  are  charged  with  any  offence 
relating  to  the  highway,  are  to  be  proceeded  againft :  It  is  Theronmof 
cnafted  by  the  above-mentioned  ftatute  of  13  Geo.  3.  c.  78.  proceeding, 
par.  70.  **  That  the  forms  of  proceedings  in  the  fchedule 
•*  (hall  be  ufcd,  upon  all  occafions,  with  fuch  additions  or 
•*  variations  only  as  may  be  necefTary  to  adapt  them  to  the 
"  particular  exigencies  of  the  cafe  ;  and  that  no  objeftion 
**  (hall  be  made,  or  advantage  taken,  for  want  of  form  in 
*'  any  fuch  proceedings.'* 

t  Sen.  68.     And  it  is  further  cnaSed,  by  par.  71.  *^  That 

"  the  juftices  (hall,  at  every  fpecial  feffions  to  be  held  in  the  Panted  ab.lraai 

^*  week  next  after  the  Mickaehnas  general  quarter  feffions,  J^.  fuficyg/s! 

**  (hall  procure  and  deliver    a  printed   abftract  of  the   moft 

**  material  parts  of  this  a6l  to  every  furvcyor  to  be  then  ap- 

*'  pointed,  as  the  charge  hereby  directed  to  be  given  j  who 

"  ihall  feverally  pay  iixpcnce  for  the  fame." 

t  Seel.  69.     And  it  is  furiher  enafted  by  the  fame  ftatute, 
par.  73.   *'  That  all   penalties   and  forfeitures,  and  all  cofts  Forr.it.ire?, 
*'  and   charges,  (the   manner  of  levying   and   recovering   of  ma^'b?iievt-d^b* 
"  which  is  not  hereby  other  wife  particularly  dirtfted),  (hall  diUrcfj,  &c. 
*'  be  levied  by  diflrefs  and  fale  of  the  goods  and  chattels  of 
•'  the  offender,  by  warrant  under  the  hand  and  feal  of  fome 
*'  juftice  for  the  limit  where  fuch   offence  (hall  happen,  or 
"  fuch   order   for  payment   of  fuch  cofts  or  charges   (hall  be 
*'  made,  rendering  the  overplus  to  the   party  after  deducing 
**  the  charges^  of  making  the  fame;  which  warrant   fuch  juf- 
•'  tic-   is  hereby  iir.powered  to  grant,  upon  conviftion  by 

**  confeffion. 
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•*  confcfBon,  or  the  oath  of  one  witnefsj  or  upon  order  made 
In  what  teann^r  "  as  aforcfaid  j  and  when  fp  levied,  fliall  be  paid,  the  on« 
CO  be  applied*      *'  ha]f  to  the  informer^  and  the  other  half  to  the  furveyor 
**  where  fuch  offence  (hall  happen  5  to  be  applied  towards 
*'  the  repairs,  unlcfs  otherwife  direfted  by  this  aft;    but  in 
••  cafe  the  furveyor  fhall  be  the   informer,  then  the  whole 
*•  fhall  be  employed  towards  the  repair  of  fuch  highway  :— 
*^  And  in  cafe  fuch  diftrefs  cannot  be  found,  and  fuch  penal« 
«'  ties  or  cofts  and  charges,  fhall  not  be  forthwith  paid,  fuch 
••  juftice  is  hereby  authorifcd,  by  warrant  under  his  hand  or 
**  feal,  to   commit  fuch  offender  to  the  common    gaol    or 
••  houfe  of  corredion  of  the  limit  where  the  offence  fhall  h6 
**  committed,  or  fuch  order  as  aforefaid  fhall  be  made,  for 
"  any  time  not  exceeding  three  months,  unlefs  the  faid  pfe- 
"  nalty,  cofts,  and  charges,  fhall  be  fooner  paid  j  and  if  fuich 
flow  to  proceed  "  oflfcnder  fhall  live  out  of  the  jurifdidion  of  the  juftice,  jiny 
when  the  ottei)-  "  juftice  of  the  limit  wherein  fuch  perfon  fhall  inhabit,  Upon 
another'^^T***  "  Tcqueft  to  him  for  that  purpofe  made,  and   upon  a  true 
didionl-^"" "     **  copy   of  the  convi<Slion,  and  order  for   the  payment  of 
*^  fuch  cofts  and  charges,  produced  and  proved  by  a  credi« 
.  ••  blc  witnefs  upon  oath,  may,  by  warrant  under  his  band  and 
**  feal,  caufe  the  penalty  mentioned  in  fuch  convi<aion,  and 
^^  the  cofts  and  charges  mentioned  in  fuch  order,  or  fo  much 
*^  thereof  as  fhall  not  have  been  pdid,  to  be  levied,  by  diftrefii 
**  and  fale  of  the  goods  and  chattels  of  fuch  offender  i  and  if 
^'  no   fufHcient  diftrefs   can  be   had,  commit  fuch   offender 
**  to  the  'common  goal,  or  houfe  of  corredlion  of  fuch  limit, 
**  for  the  time,  and  in  manner  aforefaid.'' 

t  Provided  by  par.  74.  **  That  no  warrant  of  diftrefs,  unlcfs 
otherwife  direded  by  this  aft,  fhall  be  iffued  for  levying 
iiffuedT"^"  ""^  **  any  penalty,  cofts  or  charges,  until  fix  days  after  the  of- 
*^  fender  fhall  have  been  convi£led,  and  an  order  made  and 
**  ferved  upon  him  or  her  for  payment  thereof." 

t  Se£f.  70.     Anc"  it  is  further  enaSed,  par.  77.  «  That 

Conviftions  how  <c  no  convidion  fhall  be  made  unlefs  upon  confeiBon,  or  the 

Stran^Mi.      "  o^th  of  One  witnefs,  or  the  view  of  a  juftice  in  the  cafes 

10  Modern  150.  <^  beforc-mentioned  ;  and  that  any  inhabitant  fhall  be  deemed 

"  a  competent  witnefs.'* 

t  Sen.  71.  And  it  is  farther  enafted  by  the  faid  ilatute, 
(21)  VideKe.  13  Geo.  3.  c.  78.  f.  74%  "  That  every  juftice  of  affize, 
lynge34.  C4  jufticcs  of  the  counties  palatine  of  Chefter,  Lancaftcr,  and 

BrR!H'.99*'  "  Durham,  and  of  the  great  feftions  in  Wales,  fhall  have 
Sefl*.  Caf.  179,  *'  authority  by  this  ftatute,  upon  his  or  ihcir  own  viewj  and 
J'^*  ♦*  every  juftice  of  the  peace,  either  upon  his  own  view,  fai) 

Barn.  K.B.  111,  or  upoa  mformation  upon  oath  to  him  given  by  any  furveyor 
445*  **  of  the  highways,  to  make  prefcniment,  at  t'leir  refpe<Stiv0 

I  BUck.  467.     cc  jiflixes  or  great  feflions,  or  in  the  open  general  quarter  fef* 
2  ^'  fions^ 


Wamatofdif*  c< 
Irefs  when  to  be 
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•*  fions,  of  fuch  refpcSivc  limit,  of  any  highway,  caufeway^ 
•*  or  bridge,  not  well  and  fufficienrly  repaired  and  amended,  ot 
•*  of  any  other  default  or  offence  committed  and  done  contrary 
*^  to  the  provifion  and  intent  of  this  (latute  ;  and  thztall  de« 
"  fcfts  in  the  repair  thereof  (hall  be  prefented  in  fuch  jurifdic- 
"  tion  wh^rc  the  fame  do  lie,  and  not  elfewhere  5  and  that 
^  no  fuch  prefentment,  nor  any  indictment  for  any  fuch  de- 
•*  fault  or  offence,  ihall  be  removed  by  certiorarij  or  other- 
•*  wife,  out  of  fuch  }urifdidion,  till  fuch  indictment  or  pre- 
**  fcnimentbe  travcrfed,  and  judgment  thereupon  given,  (22) 
•'  except  where  the  duty  or  obligation  of-  repairing  the  faid 
**  highways,  caufeways,  or  bridges,  may  come  in  queftion;  •  ^.^^  ^  ^j. 
•*  and  that  every  fuch  prefentment  made  by  any  fuch  juftice  of  and  of  the  ji^^, 
*^  adize,  counties  palatine,  great  feffions,  or  of  the  peace,  ^,^'  toprefent 
••  upon  his  own  view,  or  upon  fuch  information  having  been  oJf^'^^^je'  *** 
*'  given  to  fuch  juftice  of  the  peace,  upon  the  oath  of  fuch 
*•  furveyor  of  the  highways,  as  aforefaid,  (hail  be  as  good, 
^*  and  of  the  fame  force,  ftrength,  and  efied,  in  the  law,  as 
^'  if  the  fame  had  been  prefented  and  found  by  the  oaths  of 
*'  twelve  men  ;  and  ihat  for  every  fuch  default  or  offence  fo 
^*  prefented,  as  aforefaid,  the  juftices  of  aflize,  counties  pa- 
*'  latine,  and  great  feflions,  at  their  refpeCtive  courts,  and 
the  juftices  of  the  peace,   at  their  general  quarter  feffions, 


fliali  have  authority  to  affefs  fuch   fines  as  to  them  fhall  be-  ^ 
thought  meet :  faving  to  every  perfon  and  perfons  that  (hall  f«?ied\hai 


(€ 
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«  thought  meet :  faving  to  every  perfon  and  perfons  that  (hall  fe*i?ied"thar^e 
•*  beaffcftedby  any  fuch  prefentment,  his,  her,  or  their  lawful  jurticci  arc  ort- 
*'  traverfe  to  the  fame  prefentment  (27),  as  well  with  refpedt  P«*'i*>»<^bymjn- 
*'  to  the  fact  of  non-repair  as  to  the  duty  or  obligation  of  re-  ccire  a  general 
•*  pairing  the  faid  highways,   as  they  might  have  had   upon  n-averfe  to  a 
**  any  indiCiment  of  the  fame,  prefented  and  found  by  a  grand  Pf^^Jf'^^'ncntoFi 
"  jury  ;  and  the  juftices  of  the  peace,  at  their  gcneralquar-  out  of  repair, 
**  ter  fcflions,  or  the  major   part  of  them,    may,   if  they  fee  ^^'^'^  *>y  *  j«r- 
**  juft  caufe,    dired  the  profecutions  upon  fuch  prcfentments  upon^fiewV^* 
••  as  (hall  be  made  at  the  quarter  feflions,  as  aforefaid,   to  be   Burr.  1531. 
•'  carried  on  at  the  general  expence  of  fuch  limit,   and  to  be  4Modern  38. 
•*  paid  out  of  the  general  rates  within  the  fame.  ,  Bilck.468. 

(12)  This  cla'jfe  is  copied  from  a  Hmilar  cliufe  In  as  Car.  1.  c.  i».  f.  4.  »nd  upon  the  authority  of 
the  King  v.  Farewell,  a  Strange  1109,  which  was  an  application  for  a  terthran  to  r«m«vc  an  indtii- 
xnciu  upon  that  high%vay  adt,  it  w  is  icfolved  Trin.  14  Geo.  3.  that  a  ctfthrari-^ro  rege  iic^  upim 
13  Geo.  3.  c.  78  f.  24.  before  traverfe  of  the  indidm-nt  and  judgment  thereupon  :  lor  the  Kin« 
dies  not  traverfe,  and  therefore  the  words  *•  till  fuch  iniJi«itmtnt  Uc  travcrfed,*'  ijicw  very  plainly 
that  this  ^.laufc  was  not  intended  to  lake  away  the  writ  of  certi'jrari  at  the  inftince  of  the  Crown— 
and  ilchou^h  a  private  perf)n  '^  the  real  prwficutor,  yet  In  thcj't  cj;^  that  circ^rtniUnce  m:ikes  no 
difh nation  ;  tor  it  was  calculated  merely  to  prevent  delay  on  the  paic  of  defcndjnti.  Rex  t.  Inha- 
bitants of  Bodcnham.     Cowpcr  78. 

Sen,  72-     It  hath  been  holden   in   the  expofition  of  this  Keiiw.  34, 
claufc,     That  the  party  againft  whom  fuch  a  prcfentroent  (hall  ^'°^*  '3'« 
be  made,  cannot  take   any  traverfe  to  tht   want  of  repair  of  i  BiLk.^Cf. 
fuch  highways   but  it  is  agreed,  That  he  may  plead  that  fome 

othct 


^I« 
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other  perfon  ought  to  repair  the  fame,  and  travcrfe   his  own 

obligation  to  do  it.     Neither  can  I  fee  upon  what  reafon  tbo 

former  opinion  is  grounded,  that  he  cannot  traverfe  the  want 

of  repair  of  fuch   highway;    for  fince    the  ftatute  exprefsiy 

faves  to  every  perfon  who  fhall  be  touched  by  any  fuch    prc« 

fentment,  his  lawful  travcrfe  to  the  fame,  as  he  might  have 

to  an  indidlment  of  trefpafs  or  forcible  entry;"  and  fince  it 

feems  clear,  That  every  defenc'ant  to  any  fuch  indiftmcnt  may 

traverfe  the  whole  matter  alledged  againft  him,  as   hath  been 

fhcwn   more  at  large.  Chap.  64.   Secl.  58.  why  may  he  not 

ice Carth.  2X1   ^^   ^*^^'    ^^^®   ^^^   ^^"^®  benefit  in  the   prcfent  cafe?      And 

%il,  '  though  the  record  of  ajuftice  of  peace  aiding  by  force  of  any 

Sup.  c.  64.  f. 1 8,  ftatute,  as  a  judge,  be  not  traverfable  ;    yet  it  feems  hard  by 

5 Hen.  7.  f"c^  *  general  rule,   to  make  any  record  not  traverfable,  which 

Pfcr.  13*  by  the  exprefs  wor<^s   of  the   ftatute,  which   authorifcs    the 

making  of  it,    is  allowed  to  be  traverfable  :     it  is  true  in* 

deed.    That  a  prefentment  in  a  court-leet  is  not  traverfable^ 

unlefs  it  touch  the  party's  freehold  :  but  I  do  not  fee  why  fuch 

a  prefentment  in  purfuance  of  this  ftatute  ftiould  have  the  like 

privilege  fince  the  ftatute  hath  no  mention  of  fuch  prefent- 

ments  in  courts- leer,  but  gives  the  like  travcrfe  as  is  allowed 

by  law  upon  any  indictment  of  trefpafs,   fcfc. 

A(rc(rmcnts  mny  ^  t  ^^^-  73*  And  it  is  alfoena£led,i3  Geo.  3.  c.78.  by  par. 
Ul«^»cd  by  dif'  58.     *'  That  if  any  perfon  (hall  rcfufe  or  neglect  to  pay  any 

*"**'  "  afleflrnent  within  ten  days  after  demand  thereof  made,  the 

**  fame  {hall  be  levied  by  any  perfon  authorifcd  by  warrant  un- 

«  dcr  the  hand  and  feal  of  one  juftice,   having  jurifdidlion 

*'  therein,   by  diftrefs  and  fale  of  the  goods  and  chattels  of  the 

"  perfon  fo  refufing  or  neglecting,  rendering  the  overplus,  the 

"  ncccfiary  charges  of  making  fuch  diftrefs  and  fale  being  firft 

"  deduiflcd  ;    and  in  default  of  fuch  diftrefs,   any  fuch  juftice 

*'  may  commit  the  perfon  to  the  common  gaol,  until  he  fliall 

**  have  paid  the  fum  fo  aflefled,  and  the  cofts  and  charges  oc* 

<*  cafioned  by  fuch  negledl  or  refufal. 

t  And  by  par.  69.  "  That  the  furveyor  fliall  be  deemed, 
*'  in  all  cafes,  a  competent  witnefs,  notwithftanding  his  fa- 
*'  lary  may  arife  in  part  from  the  forfeitures  ^and  penalties 
**  hereby  infiicled." 

t  Se^.  74.     And  it   is  alfo  enaftcd  by  par.  75.     •«  That 
Howtheprofc.    «€  every  profecutor  or  informer  may,  ajt  his  election,  fuc  for 

cutor   niav    pro.  ,,  \  i  r  r  Vv.   n  .  * 

cre^,  for'atoi-    *  and  tccovcr  any  penalty  of  forty  ftiiUings  or  upwards,    (the 

feiturc  above       *'  manner  of  recovery  thereof  not  being  particularly  diredted 

*'  by  this  ai^l),    either  in  the  manner  hcrein-before  directed 

*^  or  by  action  at  law,  in  a!iy  of  his  iViajelty's   courts  of  re- 

*<  cord,  by    action  of  debt,  in   which  it  Ihall    be  fulHcient  10 

•'  declare    that    the  defendant  is  indebted,  as  dcfcribcd  in  the 

'*  act 
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^«  aa.  and  the  plaintiff,  if  h«  reeovcrS|   iball  haVe  i6\AAi 
«  colts.** 

+  Se^ti  ^|.     Prt>vtddil,  pit.  y6*     «*  T^hat  thehc  (hall  rtot  bc  ^.^.^  ^^^^  . 
•'  mol'c  than  one  recovery  for  tht*  fairtc  offence  j  and  that  tcrt  Jvioul  lud  d^^ 
*'  days  notice  in  writing  be  given  to  the  party  offending  pre*  lUc. 
**  vious  to  the  commencement  of  fuch  adioii ;  and  chat  the 
*^  fame  be  brought  and  commenced  within  one  calendar  month 
^<  after   the  offence  for  which  fycb  action  is  brought,  ihall 
**  have  been  sommittedi" 

f  5/r<f7.  76*     And  it  iS  furth^f  Crlfait^d,  pit.  7^.  *«  That  S|jccM  ddrtig* 

•*  where  any  diftrefs  is  levied,  the  dlftrefs  lifeif  ihall  rtot  be  bat  diftrcf#  noc 

««  deemed  unlawful,  nor  the  party  rfialcing  the  fame  a  tfef-  ""^^^fj^^^^^ 

^'  pafler,  -oii  Account  of  any  default  or  wdntofform  in  any 

**  proceedings  rditilig  thereto,  nor  fhall  the  party  diftraining 

"  be  deemed  a  trefpaffef  ab  initUy  on  accodnt  df  any  irregu- 

<'  larity  which  (hall  be  afterwards  dohe  by  the  party  diftraiu'^ 

**  ing,  but  the  perfori  aggrieved  By  fiich   irregularity,   may 

*<  recover  full  fatisfaAion  for  the  fpecial  daitlage  in  an  aclioit 

**  on  th*  cafe,** 

fSe^L  77.     And   it  U  furtbcf  etlaifted^   par.  65.   "  That  M  A  ^rfoh 
«*  ihe  (Jourt  before  whom  any  indictment  or  prefentment  (24.)  "^^'^}^'^  '^"^  ""^ 

•>    /I     ff     1  •     I  in  1  /.  *     /  '     repairing  roads 

«*  ihall   be  tried,  may  award   cojts  to  the  profecutori  to  be  rtuhne  fenur^^ 

"  paid  by  the  pcrfon  fo  indi£ted  or  prefcnted,  if  it  {hall  appear  ^^^^  »"  fu'-mic- 

«*  that  the  defence  was  frivolous  j  or  to  award  cofts  to  th«  [{"c^JoL^un^^^^^ 

*'  pcrfon  indiiled  or  prefcnt/rdj  to  be  paid  by  the  profeCutorj  Rex  v.  Wing. 

"  if  it  (hall  appear  that  fuch  profccution  was  vexatious."  fii^u,^  Geo.  \. 

t  And  it  is  furthel-  enaaed,  par.  66.  "  That  if  the  iriha- 
•*  bitants  (hall  agree,  at  a  veftry  or  publick  meeting,  to  pro* 
•'  fecUte  any  perfon  by  indiftmenC,  dr  to  defend  any  indict^ 
"  ment  or  prefentment  preferred  againft  any  parifh,  toWrt- 
•*  (hip,  or  plactf,  the  furveyor  may  charge  in  his  account  tb^ 
«*  reafonable  expences  incurred  in  carrying  on  or  defendiiij  ' 
**  fuch  refpetSiive  profecutions,  after  the  fantc  (hall  have  beerl 
•*  agreed  to  by  fuch  inhabitants  at  a  veftry  or  publick  meet- 
"  ing,  or  allowed  by  a  juftice  within  the'  limit  where  fuCh 
•*  highway  (hall  bej  which  cxpences  (lull  be  paid  out  of  thd 
"  fines,  forfeitures,  corinpoficlons,  payrtieiit?:,  and  affcffiilents.', 

t  And  it  is  further  enadcd,  par*  67.  *•  That  in  all  cafe^ 
••  where  a  veftry  or  publick  meeting  of  ihtf  inhabitants  Is  di* 
**  reded  by  this  ait,  there  (hall  be  publick  notice  given  of 
•'  the  day,  hour,  and  plav'c,  of  holding  the  faid  meetinc^,  at 
•*  the  church  or  chapel  of  fuch  pari(b,  town(bip,  or  placej 
"  on  the  Sunday  next  preceding  fuch  meeting,  and  alfo  no* 
**  tice  thereof  in  writing,  fpecifying  th«  purpoli;  of  fuch  meet* 
<•  ing,  fined  at  the  fame  time  upon  the  door  ©f  fuch  chUrch 
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«  or  chapel,  a^d  .gj*  fun9.ibai;.,^9f  ,\.^  Wj^  till,  |hrf ft d jys 


or  chapel,  ai^d  ^^  fun^  Ibal/^.^pf  X  Wj^  till,  |1 
at  left  after  f^chiwice  g>y5lii,anj|,if,#reUf 
or  chapel,  the,  Jikfe  .yjoticej.ot./Hctum^ijLnj  ftal^ 
in  writing,  anJ  jjut\»p  a^t  thi;  «»JftwJpiMcOj€f' 
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in  writing,  and  put.wp  j^t  tht;  nj^ftJpMck,^^ 
**  three  days  at  Itaft.h^ore  fl*cb  m^tiifij^^,    ^^    ^     )  -jviro  ** 
t  And  it  is  further  enaAed,  par.  72.  "  That  in  cafe  any 
^  perfon  {hall  refift  or  make  fbrcible  of(poiition;agaioft  any 
execution  of  the  *^  emirioyed  in  the  due  exceatioo  of  thisafl,  or  m%akB\Mpf 
*^'  ^'  refcue  of  the  cattle  or  other  goods  diftrnned ;  or  if  «ny 

*^  conftable,  beadborough,  or  titbtngman,  (hall  refufer^or»ocg- 
*'  lc£k  to  execute  or  obey  anv  warrant  or  precept  granted  by 
**  tnyjufiicc,  purfuant  to  tne  dire&iona  of  this^^;  being 
*'  convi&d  by  a  juftice,  ihall  forfieit  not  exceeding  ten 
^^  pounds,  nor  lefs  dian  forty  (hillings ;  to  be  paid .  to  the 

(15)  Vide  1      *«  furveyor  (915)  \riiere  the  ofience  was  committed,  to  be  laid 
Black.  603.       if  jjuf  i^  ,|je  repair  of  the  highways :    and  in  cafe  he  do  not 

**  forthwith  pay,  or  fecure  to  be  paid,  the  faid  forfeiture  after 
^  fuch  conviAton,  fucb  judice  may  commit  fuch  perfon  to 
*^  the  common  gaol  or  houfe  of  corre£Uon  of  die  limit,  to 
*^  remain  not  exceeding  three  months,  unlefs  the  faid  for- 
*^  feiture  (hall  be  fodner  paid.'* 

SiJ^.  78.     It  is  enaded  by  the  faid  ftatute  of  13  Geo.  3. 

a  Stnnge  1109.  c.  78.  f.  24.  **  That  all  defe^  of  repairs  of  caufeys,  pave- 

a  Strange  944.    «<  ments,  highways  or  bridges,  (hall  be  pfcrented  in  the  county 

5^3^,*^',%?'  "  ®"'y  ^^^"^  ^^^^  caufeys,  &e.^  lie,  and  not  dfewhere  5  and 

C9wj4r  78.  '     ^*  that  xio  fuch  prcfentment,  or  indi^ment  (ball  be  removed 

*'  by  certiorari^  or  bthcrwife,  out  of  the  faid  county,  till  fuch 

**  indiam?i)t  or  prcfentment  be  traverse  J,  and  judgment  there- 

•^^"uoon  given. ** 

SeS»  79.  And  it  is  fardier  'ena6bed  by, the  /aiid.  ftatute, 
re£lion  8i.  '^  That  all  matters  coQcerniog  bighw^ays,  caufeys^ 
*S  pavements,  and  bridges,  mentionedNtn  the  faid:  a4H  (hsUl  be 
^*  determined  in  the  county  w>iei^  «tlie  fame  do  lic:,  and  not 
"  elfewhere;  mnd  that  no  prcfentment,  jwdi^Wneu^  .>or  order, 
**  made  by  virtue  of  the  faid  afl,  fcall  be  removqd  by  c^rti^rari 
•*  out  of  the  faid  county  into  any  other  courts". 

Qapenv-Hramby  ^^^-  80.  Yet  it  hath  bccn  rcfolved.  That  if  the  quarter 
Mk.  10  Ann. .  feffions,  under  pretence  of  the  jurifdiiflion  given  them  by 
Strange  849,  jj^^fg  ftgtutes,  take  upon  them  to  do  a  thing  manTTcftly  ex- 
Vzr.^ft.* i^^^'  ceeding  their  authority,  as  to  make  an  order  on  furveyors  6f 
III,  1:^6,  445.  the  highways,  to  make  up  their  accounts  before  a  fpecial  fef« 
K^  Itc"^  fions,  their  proceedings  may  be  removed  by  certiorari  into 
Sefrf  Cafes^*  the  King's  Bench,  and  there  qua(hed  ;  for  the  quarter*fei&ons 
*^3»  329»  have  no  manner  of  power  given  them  to  intermeddle  origi« 
nally  with  fuch  accounts,  but  only  by  way  of  appeal.  (26)    * 

(16)  Ar.4  If  the  profccutor  has  cntaftf-d  the  Tiilr  for  flicwinf  caufe  sniy  th«  order  (houtd  not  be 
puMiht^,  kt  cinnot  afwnA-AKit  objc^  w  the  Ufaiog  of  the  1  'rtmsti,    »  Burr.  745. 

'  SiU. 
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t  Sea.  %u    And  it  is  fitrthcr  entiled,  par  78.  <*  That  any 
**  jotioe  may  adaiinifler  an  oach  to  any  petfon  for  the  better  Otths. 
^  dtfcarary  and  cxecutioa  at  the  fevcrat  matters  or  things 
^  bcreis-bafbre  asthorifed  or  dire^d  to.  be  examined,  en- 
^  quired  iniOy  or  performed  by  Aich^iiftice/*^ 

t  And  it  is  farther  enafted,  par.  62«  ^^  That  any  two 
*•  jttftices  are  hereby  impoweccd^  to  hold  any  (pecial  fcf-  ^^*|^*7' "^7|.^f 
•*  iionsy  befides  that  wbidr  is  herein-bcfare  direSed,  for  cue-  fi^^i  o?^n  *tice/ 
'^  cuting  the  purpofes  of  this  ad ;  and  to  adjourn  the  fame 
^  from  time  to  time,  as -^ they  (hall  tbmic  fit,  .cauiing  notice 
^^  to  be  given  of  the^.timaf'and  place  of  ^holding  fuch  fpedal 
**  feffions,  and  ofcrthe  Jdjournmentr  .thftreaf,  to  tkcfeveral 
^  juftices  ading  and  reiidtng  within  ifadk  limits^iby  die  high 
**  conftable,  or  othef  proper  oftoer  withim^thp^me/' j  ^ 
br.i        '    '        .■••*. 

t  SiG^  8a.  A|  totthe  ainth  general. hci^j^  this  chapter, 
vi%.  In  what  mani^f  perfoos  propcqded;  ag^inft  /or  any  of 
the  above  mentipaod  oflFences  ouy  de^iidjjieqiielves^  it  is 
enaded  by  the  faid  ftatme,.ia  Qeo,*?.  c.  .78*  par.  8i.  ^  That  .      ,       .    , 

^,  ^  f  .■    •^,    ,     *  ^         r^  •        r  •  f  Appeal  mty  bo  \ 

*^  any  perfon  aggrieved  by  any  perfo/i,  la  the  execution  of  made  to  the 
^'  this  a£h  and  for.  iifhiph  no  particul^%r  method  of  relief  hath  quarter  feifiont. 
^  been  appointed,  niay  appeal  to  tKe'eeneral  quarter  fcflions, 
^  fuch  appellant  giving  notice  in  writing  of  fuch  appeal,  and 
^  of  the  matter  thereof,  to  the  perfon  againft  whom  fuch 
^*  complaint  ihall  be.  made',  within  fix  days  after  the  caufe  of 
^  fuch  complaint  arpfe,  and  within  four  days  after  fuch  no- 
^*  tice,  entering  into  recognizance  before  Tome  juftice  within 
^'  fuch  limit,  with  one  furety,  oonditioiied  to  try  fuch  appeal 
*^  at,  and  abide  the  order  of,  and  ptf  fuch  cofts  as  (hall  be 
*^  awarded  by  the  quarter  fefibn  1  and  every  perfon  having 
'*  received  notice  of  fuch  appeal,  ihall  return  all  proceedings 
'*  before  them  to  the  general  quarter  fefions,  on  pain  of  five 
^^  pounds ;  and  the  faid  lefion,  upon  due  proof  of  fuch  notico 
'*  and  recognisance,  Ihall  hear  and  finaJly  determine  fuch 
**  appeal  in  a  fummary  vray,  and  award  cms  to  the  parties 
'*  appealing  or  appealed  againft,  to  be  levied  as  before  direc- 
^^  ted ;  and  the  determination  erf*  fuch  quarter  feffion  fhall  be 
^^  final  and  conclufive,  and  no  proceedings  (hall  be  quafbed 
«*  or  vacated  for  want  of  form,  or  removed  by  certiorari^  or  to'brqu'a^fhL  foJ 
♦*  any  other  writ  or  procefs  whacfoever^  (except  as  herein-  want  of  form, 
^<  before  mentioned),  into  any  court  of  record  at  lyeflminfler^  ^""l}^  ^"^  '*"'*'.• 
*^  provided  that  no  fuch  appeal  ihall  be  made  againlt  any 
•'  conviction  for  any  penalty,   unlefs  the  perfon  convi<aed 
^^  (hall,  at  the  time  of  fuch  ccnviflion,    if  prefent,  if  not, 
••  within  fix  days  after,  give  notice  of  his  intention  to  appeal, 
**  and  at  the  fatne  fime  enter  into  recognizance  with  fuffi- 
'*  cient  fureties  to  pay.  fuch  penalty,  in  cafe  fuch  conviction 
•*  ihall  be  affirmed;  ^nd  upon'hi?  givinj  fuctv  fccut'w^^  ^^ 

£  e  a  ^''  iutiitw^t 
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Limit  all  on  of 
action*!)   and 
mode  of  plead- 
ing. 


General  iffuc 


Treble  coib. 


ririintlffs  not  to 
rL'vo\er  \t  rcnJcr 
"t"  amtiidi  is 
made. 


"  further  proceeding  for  fuch  penalty  Ihall  be  fufyended  until 
*^  fuch  appeal  (hall  be  heard  and  determined/' 

t  And  it  is  further  cnafled,  by  par.  82..  **  That  every 

"  action  or  fuit  (hall  be  commenced  or  profecuced  within 

**  three  calendar  months  after  the  fad  committed,  and  not 

'*  afterwards  ;  and  fliall  be  brought  within  the  county  where 

^^  the  faiSl  was  committed,  and  the  defendant  may  plead  the 

**  general  ilfue,  and  give  this  a6l,  and  the  fpecial  matter,  in 

"  evidence.     And  if  brought  after  the  time  limited,  or  be 

"  laid  in  any  other  place  than   as  aforementioned,   the  jury 

"  (hall  find  for  the  defendant ;  or  if  the  plaintiff  (hall  become 

**  nonfuit,  or  difcontinue  afier  the  defendant  (hall  have  ap- 

**  pcared,   or  if,    upon   demurrer,   judgment  (hall   be   givetl 

^^  againft   the   plaintiff,    the   defendant   (hall   recover    treble 

"  colls/'- 

,  t  But  it  is  alfo  provided  by  par.  80.  "  That  no  plaimifF 
*'  fliall  recover  for  any  irregularity,  trcfpafs,  or  wrongful  pro- 
'*  ccedings,  if  tender  of  fufficient  amends  (hall  be  made  before 
"  fuch  aftion  brought ;  and  in  cafe  no  fuch  tender  (hall  hive 
**  been  made,  the  defendant  by  leave  of  the  court  at  any  time 
**  before  iiFue  joined,  may  pay  into  court  fuch  fum  of  m6ney 
*'  as  he  (hall  fee  fit.  But  noihing  in  this  aft  contained  (hall 
«'  extend  10  th^  ci^y  of  Hnjlol^  or  to  the  pari(h  of  IVhiUchapel^ 
*'  and  i^xwX.  Johriy  U'npping^  uox  to  abridge  the  powers  of 
*'  the  commiilioncrs  of  fewcrs,  &c." 

Sen.  83.     Alfo  it  fecms  to  be  implied  in  the  conftruclion 
N.  B.  <i7)  THs  of  thefe  (27)  as  well  as  of  all  other  penal  ifatutcs,  That  no  one 
a^^M^cTrriirc*'   ought  to  be  convidlcd  of  any  offence  againrt  them,  without 
for:^«ir  ftaturcs     having  noticc  of  the  accufation  made  againft  him,  and  an 
upoiitaisiubjcd.  opportunity  of  defending  himfelf.      And  therefore  I  (hall  take 
it   for  granted,  that  generally  no  one   ought  to  be  punifhed 
for  any  of  the  above  mentioned  offences,  without  being  called 
upon   to  anfwer  for  himfelf,  and  having  liberty  to  (ravcrfe  the 
matters  alledged  againft  him ;  it  is  true  indeed,  That  it  is  ge- 
nerally holden,  That  no  traverfe  can  be' taken  againft  a  ^xz^ 
fcntment  by  a  juftice  of  peace  of  his  own  knowledge,  as  to 
the  want  of  repair  ;  yet  this  opinion  feems  Juftly  queftionabfe 
for  the  reafons  alledj^ed  in  the  fcventy-fecond  fedtion  of  this 
chapter. 

^en.  84.  However  it  is  certain.  That  in  all  other  c^fes^ 
whoever  is  indifted  or  prefcntcd  in  any  court,  except  a  court- 
Icct,  for  any  offence  relating  to  che  highways,  may  traverfe 
the  whole  matter  alledged  agiinft  him  in  fuch  indictment  or 

preroirriu-nt.  i;Uit  it  fcemcth  to  be  agreed,  That  he,  who  is 
prc!ciif.ca   for   fuch    an  oiicnce  \\\  a  couit-lcct,  can  only    tra- 

vciiC  it  icj  iur  as  it  coiicciiii  hi^  i:cchuic,  a^  by  cuuri^uii'^  h-m 

wi;k 
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with  being  bound  to  fuch  repairs  in  rcfpeft  of  the  tenure  of  5"*  7-4- 

his  lands»  ^c.  for  which  purpofc  it  is  certain  that  he  may  re-  Y^^'h^e, 

move  it  by  a  certiorari  into  the  King's  Bench,  and  there  ira- 

yerfe  it.     Alfo  there  is  no  doubt,  but  that  after  conviction,  or 

upon  a  demurrer  or  confefBon,  any  one  may  take  exceptions 

to  any  fuch  indiftment  or  prefentment  in  any  court  for  the  Andwfnn  234. 

want  of  legal  form  ;  but  the  court  in  difcreiion  will  very  rarely  *  ^'^^^*^  ^5^» 

fufFer  a  man  to  take  fuch  exceptions  before  fuch  convidlion  or  aKcbic7i5» 

confefHon,  without  a  certificate  and  affidavit  that  the  ways  are  7^^* 

in  good  repair. 

Se^.  85.  Therefore,  for  the  better  undcrftanding  in  what 
cafes  it  may  be  fafe  to  demur  to,  or  confcfs  an  indictment  or 
prefentment  of  this  kind,  I  (hall  lay  down  the  following  rules 
concerning  them. 

5/^7.  86.  Firft,  That  it  is  {a)  fafeft  in  every  fuch  indifl-  f^tlm^r^lo!'^*' 
menc  to  (hew  both  the  place  from  which,  and  alfo  the  place  (/)  2^-6^*715, 
to  which  the  way  fuppofed  to  be  out  of  repair  doih  lead,  yet  "^^* 
exceptions  for  want  ot  fuch  certainty  have  fometimcs  been  (h)  ^    /  *    ^' 

,  difallowed ;  however  it  feems  certain,  that  there  is  no  neceffi-  Vide  4  Burr. 
ty  to  (hew  {c)  that  a  highway  leads  to  a  market  town,  bccaufe  ?"9i* 

.  every  highway  leads  from  town  to  town.  ^.jJ^^J  /„  J^^j.. 

tiun  oKthi^i  k:nd 
U  difiUowed.  i  Brownl.  9.  (f)  Palmer  3S9.  1  Roll.  412.  BRH.  316. 

Se£Ii  87.  Secondly,  That  it  is  neceflfary  (d)  in  every  fuch  (^OjKcbk  64/. 

ipdiflment  exprcfsly  to  (hew  in  what  place  the  nufance  com-  (^)a*^- '^^^•*^'« 

plained  of  was  done,  for  whic!h  (^j  caiife  an  indi6\ment  for  (Vop-       ^' 

ping  a  way  at  D.  leading  from  D.to  Cis  no]C  good  ^  for  it  is 

iippoflibie  that  a  way  leading  from  Z).  (hould  be  in  D.  and  no 

other  place  is  allcdgcd'.  (aS)  *      '      '*'  * 

'    "  •  -.-^  uz 

(18)  So  alfo  iit  a  iircff qtmcvt  (tho  ^ifhw^  ipyfl.bc  alltdged,  to  lie  in  tbe  pinfh,  other .vtfc 
.  4he  pari^  isi  not  bound   to  rep.ur.      Cowp.  11 1.  StrJ.    iSi.     But, 'in  an  indi^lment  for  11  na 
i^nce,  it  ii  not ' ncccflary  to  mention  the  rA^ifi"  iJr''i'lngh«ray.      Slri.    44.     Alfd  ir'  tlitre    h: 
t«o  viHs  in  i  parllb,    it  it  not  necfflary  lo  in'indidttieoc  lor  a  nlifjuus  to  flicw  in  waicli  vil; 
the  QtiUncc  licf*   Say cr.  119.   ^    .  ,,    . 

Scc7,  88.  Thirdly,  That  every  fuch  jndi«3nient  ought  alfo  c.jac.  324. 
certainly  to  (hew  what  part  of  the  highway  the  nufance  did  ex-  ^***^^  '^3' 
-:  tend,  as  by  (hewing  bow  mai>y  foot  in  length,  and  bow  ir  any 
^  foot  in  brcftiith  it  contained,  or  other  wife  the  defendant  will  ^ 

I  neither  know  of  the  certainty  of  the  charge,  againfl  which  he 
\(is  to  make  his  defenpe,  neither  will  the  court  be  able  from  tbe 
•  record. to  juJi^e  .^f  the  greatncfs  of  the  offence,  in  order  to  ^^*  ^^»  *• 
,  aQefs  a  fine  aniwerable  thereunto  ^^pd  upon  this  ground  ^t  h^th  ^' 
'  been  adjudged,.  1  hat  an  indiiStnvent  fur  (topping  a  certain ^pait 
,  of  the;king's  way  sit  AT.  is  naught,  for  the  uncertainty  thereof. 
-;!  Alfo  it  hath;beea  refolved,  that  the  place  wherein  fqch  a  nu- 
:  f  aace  is  aillcd^cd,  is  not  fuHiciently  afcertained  in  fuch  an  in* 

b  e  3  didmci.t^ 
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%  R.  Abr.  8i«     difftment,  by  (hewing  that  it  contained  fo  many  foot  in  lengthy 
and  fo  many  in  breadth,  by  eftimacion.  (29) 

(29)  An  iniifbfien t'TbP  •  nofinctf'ln  hiding  ibilln  i'Hgbway  it  not  ba^  for  vtnt  of  tfa«  leogth 
And  brca^U2.;<#'  fhe  n^ncir  bciog  fet  ouu^JP/r  Lee  C«  J.  Trio.  27.  Ceo.  %*  Sayer  98.  Nor  for 
a  r-ufancc  in  digging  two  grtps  or  ditches  in  a  common  footwayv  Sayer  167,  Nor  for  a  nu* 
fance  that  a  certain  highway  and  bridge  are  in  a  ruinous  condition.     Sayer  301. 

Saikcid  359.  Se£f.  89.  Fourthly,  That  every  fuch  indiflmcnt  muft  (hew, 

Contra^s!v"cr^*  That  the  way  wherein  a  nufance  is  alledged,  is  a  way  com- 

i6S^  169/  mon-tb  all  the^^Wng^s-^oplc ;  for  which  caufe  it  hath  iJecn  rt- 

(tf)  C.  Eiix.  6^.  folved,  That  an  indiftment  for  a  nufance  to  {a)  horfeway, 

(  )   ee  z    .    .  ^jjIjq^^  adding  that  it  is  a  highway,  is  naught :  and  upon  the 

1  VentrisaoS.  fame  ground  it  feometh   alfo,  That  an  indidment  for  a  nu- 

''ic^i^r  %^*  fance  to  a  common  footway  to  the  church  of  D.  for  {b)  all 

\c)  I*  Vein!  108.  ^he  pariftiioners  of  Z>.  is  not  good  ;  yet  it  {c)  feems,   1  hat  if 

3  Kebk  28.  ,  thbfe  laft  words,  vi%.  •*  For  all  parifliioners  of  D."  hftd  ysva 
omitted,  fuch  an  indiAment  might  be  maintained.  \ 


-Se£i.  90.  Fifthly,  That  it  is  not  fafe  in  an  indidmeat ;  _ 

a  common  perfon  for  not  repairing  a  highway,  which  he  ougHt 

to  have  done  in  refped  of  the  tenure  of  certain  landsy  ba«ely 

to  fay  that  he  was  bound  to  repair   it   ratiom   tenurit^  tirrm^ 

^^K^bic  V'       without  adding  frf)/tfir.  (30)  Alfo  it  is  faid,  That  in  an  indid- 

Thc\ont«iy'     ^^^^  againft  a  {e)  biihop,  bfc.  for  not  repairing  ahigbwajf  tn 

adjudged  Pafch..  rcfpcd  of  Certain  lands,  it  ought  to  be  (hewn  in  what  capacity 

Ki^^°v  'cor-     ^^  ought  to  repair  it,  becaufe  otberwife  it  cannot  be  known  in 

rack!  vide  v^ent.  what  capacity  the  procefs  is  to  be  awarded  againft  him. 

^31.  according. 

a  Keble  514.  lUymond  18&.  (r)  3  KcMe  fit  (30)  If  •  man  becharged  to  repair rtfiwmr  temar^^ 
ht  may  throw  it  upon  the  pariih  hy  the  geaffil  HTut.  Stra.  184.  And  it  kath  been  heM»  upon  c«a- 
fidcriuion  that  t^thut  temtnt  it  loAcient  witkoocya^r*  Scnoft  lly. 

31  Modern  56.  Si^f.  9 1.  SixtUy,  Tlat  in  eveTT  fuch  indi£bnent  die  b£t 
^o^^^Tol^^  alledged  againft  the  defendant  muft  be  expitfled  in  fuch  proper 
terins,  that  it  mav  ctetrly  appear  to  tbe  court  to  have  been  a 
nufance  ^  and  for  this  caufe  it  hath  been  i:^ved.  That  a  prt« 
fentment  for  diverting  a  highway  is  not  good,  becaufe  a  high* 
way  cannot  be  diverted,  but  oiujft  .dwavs  continue  in  tbe  fiune 
place^where  it  w^s^.-bowfoever  if  be  obnriaded,  and  a  new  way 
ma<te'in  another  place.    ;  ..  ^.  . 

Se^.  P2.  Seventhly,  That  an  i^didment  againft  a  man  fbr 
ftiopping  a'  hlgnwa]^  inTiis  owpfahd  is  good,  without  laying 
the  dffenCc  dohe  in  if.armu  Alfo  it  it  faid.  That  a 
prefentment  that  a'fiigHwa3r  in  fucli  a  place  if  decayed  ^7  the 
defaults  of  tHe  inhibitants  of  fuch  a  town,  is  good  without 
naming  any  perfon  In  certainty.  But  it  hath  been  a<IQudgedt 
That  an  indidaient  aj^inft  panticular  perfons  muft  fpecially 
charge  them  every  one ;  for  which  caufe  it  hath  been  refolvod. 
That  an  ir|di^nicnt  againft  ieveral  for  not  repairing  their 
ftrccts,  that  they,  &r  t^rum  uUr^m,  did  not  repair  theaa,  is  not 
good. 


ftRoH.  Abr.  79, 
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Sen.  93.  Eighthly,  That  the  defendants  ought  not  to  plead  ''•^•**®* 
quod non d$bint  reparare^  without  flievring  who  ought.  iiU^ttn\\^. 

12  Modem  xj. 

SiQ.  94.  That  the  defendants  fliall  not  be  difcharged  b?  saikeid  35S. 
fubmitting  to  a  fine,  but  a  diftringas  ihall  go  in  infimimn  titt  %hUUsiki^y 
they  repair. 


APPENDIX     THi    FOURTEENTH,  r^),  ,^, 

*    '  (s)  Vidt  aati^ 

Or    TURNPIKE    ROADS. 


THE  turnpiice  roads  of  England  are  placed  under  the  ma-  ^^5^^^.,  ^.^ 
nagement  and  diredion  of  ceruin  bodies  of  truftees,  who  ^  o/^e  higi^- 
are  ufually  named  and  appointed  by  the  refptdlive  ads  of  parlia-  wayandturnpikt 
'^mMi  which  are  occafionally  pafled  for    the  purpofe  of  ma-  ro»*»^/i^- 
king,  repairing,  and  fuftaining  the  particular  roads  therein 
^  l)Mtiiied.      But   the   pewes9  of  ^hefe  ftatutes   being  con- 
^  Ihicd  to  feparate  and  diftindk  objects,  it  wfas  thought  expedient 
tb^pafs  fome  general  laws  which  (hould  apply  in  common  to  all 
triiftees  and  turnpike  roads  in  general,  throughout  the  king- 
dom.    Thefe  laws  I  (hall  endeavour  to  comprhce  under  £e 
I  following  particulars ;     •^     . 

»*  As  to  truflees.  ^ 

2.  As  towcighjiivg^e^Q^i  tfic^g^^a^tpiircd)  and  tolls. 

3.  As  to  carriages. 


.  AsitofiAft^^rVk^'mdrtgii^/''^  '  '     *       ' 
'9.  As  to'bttcferrfiii^^geaejrfi^/     \     ''^ 
'    ^V.'  As  to  rtp^urifij^feeir'i^aib;  •  '-' 
^  ^ ''  iV.'^Jm7ff?mplWthfXiW  lia  ma;  be  adopted. 

12.  As  to  the  modes  of  pcocecouig.  ' 


111  I  ftii 


^*    J^'^^l:^  !ii?'  /^"^  tru(!ees,it  is  r^tt^d,  that  many  ,.,„«,„,  h<^ 

*  njirct^icfs  h^ve  anfen  from  mean  pertons  ading  in  that  capa-  to  be  qualified. 

*  j^itjL  in  the  eitfecutiorl  of  thofe  a£h  of  parhainent,  as  have  io-  » 

^  ca^tioufly  omitted '  to  direft  that  truftelfc  fluU  be  poffeffcd  of  ^*^^^*'.^"'V 
,  prQ|)crty  to  a  certain  value :  it  is  therefore  etiaaeJ  by  the  gene-  «^dId'!o'1ai* 
\'  rd  turnpike  ad,  13  Gfeo,  3.  c,  84.  (1)  T  44,  **  That  ho  truf-  »^»  ©^  p"l»a- 
'  *f  tee  fliall  be  qualified  for  that  office,  unlcfs  he  flull^  in  his  h^n'mtdfiil»c7 
x^  Kei^tfttr  bt  i9idc  (^  iht^rOkt^  f«^ri»c  torM^salir  totapikt  n,.d.  in  sSwd!'^  **" 
-■-•  '  -:■    ' '1  "     ^  ^4  "own 


4jt4 


Or    TURNPIKE    ROAPS. 


Bk.  ?« 


eati 


uilcic. 


What  diail  Vc 
eviucncc  ot'  4 


Thtir  meet'ncs 
reguUtCiif 


*<  Own  6r  his  wife's  rigb^  be  in  the  afinaj  pofleinon  or  receipt 
*^  of  the  rents  and  profits  of  lands,  tenements,  or  bcreditt- 
^'  ments  of  the  clear  yearly  value  of  40 1.  or  pofieflcd  of  or 
^'  i {Mi tied  to  a  perfonal  ed^tc  worth  i»op  1,  or  (ball  be  heir  ap. 
•*  parent  to  a  landed  cftatc  of  80I.  a  year;  and  un|efs  (ngt 
♦*  being  fuch  heir  apparent^  he  (hall  take  and  fubfcribe  the 
♦^  oath  in  the  aft  recited,  before  two  or  more  of  the  truileet 
^^  appointed  by  fuch  a£l ;  and  if  he  fhall  prefunle  to  act  as  a 
•*  tfaft^e,  without  being  thM^  qualified,  be  (hall  forfeit  5a.l. 
^*  to  any  pcrfon  who  fhall  fue  for  the  fame,  who  ihall  re* 
'*  cover,  without  any  other  proof  or  evidence,  that  fuch  per* 
"  fon  haili  a<3^d  ^s  ^  tfuftee,  except  fuch  perfon  fliall  piove 
^^  that  he  is  qualified  in  the  manner  above  ipentioned/* 

5.^7.  2*  And  it  is  further  anafled,  par.  46.  **  That  na 
^*  perfoo  who  (hall  keep  any  viftualling-houfe,  ale»houfc^  or 
^'  other  houfp  of  publick  entertainment,  or  who  (hall  fell  ar^f 
^^  wine,  cydpr>  beer,  ale,  fpiritous,  or  other  ftrong  liquors 
f^  by  retail,  (hall  be  capabie  of  ading  as  a  truftee,  or  of 
^'  hoI(jing  apy  place  of  trufl  or  profit  under  the  truftees,  ^r 
^*  of  cpllpflipg  the  tolls.  But  no  fuch  perfon  fhall  be  pre* 
^^  eluded  frorp  farming  fuch  tolls,  provided  he  employs  a 
<^  perfon  to  colletSt  th^n^,  whp  fk^ll  nQt  be  under  fMcU 
*•  i^icapaciiv,'* 

And  it  Is  further  enafted,  par.  64.  *'  That  in  all  cafe$ 
'*  where  any  a<ftion  fhall  be  brought  agair^ft  any  truflee,  evi* 
<«  dcnce  of  jii^ipg  as  fucht  togct|icr  with  the  a^  pf  parlia* 
**  ment  by  which  he  or  they  were  appointed,  or  the  order,  or 
**  a  copy  of  the  order  for  the  appointment  or  eje^lionj  &c, 
*^  (hall  be  fyfHpjent  proof  bis  b?ingtruftce,'* 

t  Seff.  3.  And  it  Is  further  enafted  by  the  faid  ftatute,  par, 
49.  amended  and  explained  by  18  Geo.  3.  c.  63.  "  That 
♦'  in  all  cafes,  where  the  tiufleps  appointed  by  any  aft  of  par^ 
♦*  liamens  fhall  not  meet  on  the  day  appoipi^d  for  fheir  firf^ 
f^  meeting  by  4ny  fuch  aftj  or  on  any  day  appointed  by  ad- 
**  joMrnWeHt  J  or  have  not  adjourned  in  the  manner  dirpfted 
♦'  by  any  fuch  aft  ;  or  when  the  cf^y  appointed  for  the  firft 
♦'  meeting  of  the  truftecs  has  elapfcd  before  the  pafTing  Qf  any 
♦*  fuch  aft  ;  any  five  or  more  oflfhc  truflees  appointed  to  ex» 
**  ecute  fiich  aft,  (hall  and  majf,  in  any  or  either  of  the  cafbs 
**  aforpfaid,  caufe  notice'  under  their  hands  to  be  affixed  on 
"  all  the  turnpike  gates,  which  fliall  be  then  creftcd  on  thq 
**  roiJs  for  which  tbcy  are  truflecs ;  or  if  no  turnpike  gate 
•*  fhall  be  then  crefted,  (hall  cayf^  the  like  notice  to  bp  afHxed 
"  in  fome  confpicuous  place,  in  one  Of  the  market  towns  near 
^'  the  roads,  dir^fted  to  be  repaijccU  aad  ajJb  fh?]!  publi(h  \a 
«*  fl.mc  newfpaper  circulated  in  thf^r  part  of  ihc  co\iniry,  at 
2  ''   Icail 
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^*  lead  hvehty  days  before  the  intended  meeting  appointing  the 
**  triiftccs  to  meet  at  the  place  where  the  laft  preceding  mect- 
**  ing  was  appointed  to  be  held  j  or  at  the  place  diredled  for 
«*  the  firft  meeting  of  fuch  truftces,  if  no  preceding  meeting 
**  (ball  have  b^en  held,  and  the  faid  truftees,  when  met  in 
•*  purfuancc  of  Aich  notice,  ftall  and  may  carry  fuch  aft  or 
♦♦  aiSls  into  execution,  in  the  fame  and  as  Full  and  ample  a^. 
<«  manner,  as  if  qo  fuch  neglect  or  omiffion  had  happened, 
^*  or  fuch  zSt  had  been  pafTed  previous  to  the  time  appointed 
^  forthefirft  mPCtingj  jipd  fugh  trqftces  had  met  accord^ 
"  ingly." 

t  Sea.  4.     But  it  is  provided  by  13  Gep.  3.  c.  84.  f.  50.  in  whttataatr 
**    That  no  meeting  of  luch  truftecs  (hall  be  adjourned  for  any  the  t»ctting« 
**  longer  time  than  three  calendar  months,  from  the  day  on  ^'^l  be  adjourn 
<^  which  fuch  adjournment  (ball  be  made  ;  and  that  no  bufi-* 
**  nefs  (ball  be  done  at  any  meeting  before  ten  in  the  forenoon ; 
and  no  adjournment  iball  be  made  to  any  hour  later  than 
two  in  the  afternoon,  on  which  fuch  meeting  fhall  be  ap« 
pointed  to  be  held  ;    and  that  every  a&  agreed  upon  at  fuch 
meeting  (hall  be  figned,  at  the  meeting,  by  a  competent 
♦*  number  of  truftees,  or  otberwife  fuch  meeting,  adjourn- 
♦^  meot,  and  a^Jlrefpeftively,  fliall  bevoid.'* 

t  SeSi.  5.  And  i^  is  further  enaded,  par.  51.  *<  That  if  the  ir  they  eirceea 
*'  truftecs  abufe  or  exceed  their  power,  by  eredling,  or  con-  their  p.-km  r  in 
♦•  tinuine  any  gate  or  turnpike,  where  they  have  not  any  <^'«<^*'"S  s'tct, 

«<  i_         ^  r  ri^     i_     I    /!•  r     1-     1-      -^        I-  the  ju:t ices  mif 

♦*  power  by  virtue  of  any  act,  the  juftices  of  the  limit  where  onier  the  gjtr* 
•*  any  furh  gate  or  turnpike  (hall  be  cre«9ed  or  continued,  in  to  be  lemoveil. 
**  their  general  quarter  feiEons  aflcmblcd,  upon  complaint  of 
<*  fuch  ^bufe  or  fntcth  of  power  in  foch  truftoes,  fhall  in  a 
fummary  w^y  hear  and  determino  the  fame,  and  thereupon 
♦*  to  order  the  (herifFof  the  county,?  who  is  hereby  authorifed 
.  **  gnd  required  to  execute  fuch  order  to.rcmov?  the  fame." 

t  SeSf.  6*'  'And  it  is  further  enaded,  par.  84.  **  That  where  May  adminlfler 
••  znj  oath  is  required  to  be  taken  by  this  aft,  the  juftices  of  any  ^ath*. 
*•  limit,  o»  the  truftecs  of  any  turnpike  road,  as  the  cafe  may  Xi^*'i*'?J''^'t^ 
»*  be,  according  to  their  fevenu'^unUiiCUons,  are  empowered  Ante,  p.  419. 
**  tojdmifuft^r  the  fame," 

t  S.ccl.  7.     And  whereas  there  are*  no  powers  given  to  the  xrurtecs  miy 
trulfees  to  let  or  farm  out  the  toils  arifmg  upon  turnpike  roads,  farm  out  tiie. 
^nd  in  many  cafes  where  the  particular  acts  have  given  fuch  ^®*^*' 
power,  they  are  not  executed  in  the  moft  beneficial  manner 
for  fuch  road«?  ;   it  is  therefore  enadtcd,  par.  31.     ^*  That  any 
•*  fcvcn  truftecs;  at  a  publick  meeting,  may  let  to  farm  the 
*'  tolls  of  the  feveral  gates  erefted  upon  their  refpeftive  lurn- 
**  pike  roads,  vi?s.  The  truftecs  fliall  caufe  notice  to  be  given  ^n*'*]' pi^ica, 

01    an  J  reihicli»rt*% 
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Vde  inttt  <c  upQQ  the  turnpike  roads  uoder  their  care,  with  proper  in* 
f*  397*  <(  fcriptions  and  figures    thereon,  denoting  the  names  and 

'*  diftances  of  the  principal  towns  and  placet  on  each  ref. 

*^  pciSlive  road,  and  from  time  to  time  (hall  repair  fuch  ftonei 

^*  and  pofts,  and  keep  and  continue  legible  the  infcriptions 

**  thereon  rcfpedively." 

M IV  erea  Se^.  1 6*     Secondly  as  to  weighing  engines  ;  the  weight 

iHiighi..^'  allowed,  and  additional  toll.     It  is  further  enabled   by    the 

eaitmes.  f^^^   ftatutc,  par.  I.  **  That   all    truftees  appoinied    by  any 

(3)  But  it  hath  ^^  ^  of.  parliament  for  any  turnpike  road  in  England, 
Ix^n  adjudged  «*  or  any  five  or  more  of  them,  at  fome  publick  meeting, 
iL^uia'^norbc*  -**  '^  ^^^y  ^'^  think  proper,  at  as  many  turnpike  gates  as  ihey 
er^aed  in  "  fcall  crcft   (3)  for  thc    receiving  toll ;  or  upon   any  part 

theraiddifof  «  of  the  road  within  their  rcfpeftive  jurifdiftions,  and  at 
L'^Jo  obT.ua^  "  ^^^^  *  aiftance  as  tbcy^all  think  expedient,  (ball  and  may 
thenecfH'ityiii.  ^^  caujSe  to  be  ereded  a  crane,  machine,  or  engine,  proper  for 
tn«4ar<«^*  .  .^  weighing -of  carts,  waggons,  or  carriages,  conveying  of  any 
I  purr,  377.  ^y^  gi^ods-or  fnerchandize  whatever;  and  by  writing  figned  by 
^^  them,  or  any  five  or  mgre  of  them,  fliall  and  may  order 
every  Jjdch  carriage  which  (ball  pafs  loaded  through  every 
liich  gate 'or  bar,  to  be  wefgbed  with  the  loading  tnercof." 

But  it  isrprovided  by  fcA.  34.  <^That  no  toll  gate  Ihail 

^*  be'«rt£ttdon  the  fide  of  any  turnpike  road,  unlefs  ordered 

<*  by  the  truftees,  at  a  meeting,  of  which   21  days  publick 

'<  notice  (hail  have  been  given  in  writing  affixed  upon  all  the 

^*  toll  gates,  erected  on  fuch  roadsj  and  alfo  in  fome  publick 

ff  news-paper, circulated -in  that  part  of  the  country,  fpeclfy- 

*'  i:ig  the  place  where  fuch  fide  gate  is  propofed  to  be  erected, 

*'  and  unjclis  ^ine  truftees  at  lealt  (being  a  rnajonty  of  thcfc 

^*  prcftiit')  ^all  'fign  the  faid  order  at  fuch  meeting  ;  and  that 

««  no  p'^rfon  fhall  be  liable  to  pay  toll  at  any  toll  gate  ercfted, 

«*  or  to  he  crcctfd,  acrofs  or  Qn  the  fide  of  any  turnpike  road, 

or  be  fubjeft  to  any  penah/for  any  carriage,  hoifc  qr  bead, 

which'  (hall  only  crqfs  fuch  road,  and  fhall  not  pafs  above 

I  Od'yotds  thereon,  except 'over  feme  bridge  cre£tca  at  a  con* 

'  «*  fiderable  cxpencc  by  the  tWfte^s  of  fuch  turnpike  road." 
...:.*.''  ..    / 

Tht ;  nti.fn    '      +  S:^.i^.  And  it  is  further  ena£ted,  by  par.  i.  *?  That  the 

wics  wh  .)>  c  .r^  ^^  truftees  fhall  take,  over  and  above  the  tolls,  a  certain  fum  for 

si, -IS  a  e  ai-   .  «4  every,  iia  Jh.  which  every  fuch  waggon  or  cart,  together 

t^r**-      «t  ^1^1^  ji^g  loading '(hall  weigh  over  and  above  the  following 

*•  wei;;hts :  To  every  four-wheel  carriage,  having  fellies  of 

•*   16' inches,'  8  toils  in  fummcr,  and  j  in  winter. — To  every 

*<  watfgan  or  wain,    having    thc    axletrccs    thereof   of  fuch 

"  difFcrcnt  Icnjjths  that  the  diliance  from  wheel  to  wheel  of 

.4  .         f*  the  fiicJtfcr  pair  .of  the  faid  wheels   he   not  more   than  4 

**  feet    2    inohc3^iti>  be    meafurcd-at  the  groui^,- and   that 

■ ".  the    diftaucc   from    vyhccl    to    wheel    of    the  other   pair 

**  thereof 
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<*  thereof  be  fuch,  that  the  fore  tod  hind  wheels  of  fucKwgg^ 
'*  gons  and  wains  (ball  roll  only  one  iingle  fiirfaeew-  path  oi^ 
*^  1 6  inches  wide  at  the  leaft,'  on  each  fide  of  the  faid  waggons 
*^  or  wains,  and  havirtg  the  fellies  th^febf  of  the  breadth  of  ^ 
^  inches  frotn  fide  to  fide  at  the  bottom  or  fole  thereof,  6  tons 
•*  10  hundred  in  fummer,  and  6  tons  in  winter.— ^Toevefy  tifig- 
•'  gon  or  four-wheeled  carriage,  having  the  fole  or  bottom  of 
**  the  fellies  of  the  wheels  of  the  breadth  of  g  inches,  6  tor»  in 
«•  fummer,  and  5  tons  10  hundred  in  winter.— To  every  cirt, 
•*  having  the  fellies  of  the  fame  dimenfions,  3  ton*  wr  fummci*, 
•*  and  2  tons  15  hundred  in  winter. — To  every  waggon,  having 
<*  the  fole  or  bottom  of  the  fellies  of  the  wheels  of  the  breadth 
^*  of  6  inches^  4  tons  5  hundred  in  fummer,  and  3  cons  1 5  hun- 
•'  dred  in  winter. — And  to  tvcry  fuch  waggon  To  conftrufled 
^'  as  to  roll  and  actually  rolling  a  furface  of  1 1  inches,  by  the 
**  wheels  thereof,  5  tons  to  hundred  in  fummer*  and  5  tons  in 
•*  winter. — To  every  cart,  having  fellies  of  the  wheels  of  the 
**  fame  dimenfions,  2  tons  12  hundred  in  fummer,  and  2  tons 
**  7  hundred  in  winter,— To  every  waggon,  having  the  fole  or 
«^  bottom  of  the  fellies  of  the  wheels  of  leis  breadth  than  6  inchesi 
«'  3  tons  10  hundred  io  fummer,  and  3  tons  in  winter.— And 
<<  to  every  cart,  having  the  fellies  of  the  wheels  of  the  fame  di- 
«'  meniions,  i  ton  10  hundred  in  fummer,  and  i  ton  7  hun- 
*'  dred  in  winter.— And  for  the  feveralpurpofes  aforefaid,  it  (ball 
*<  be  deemed  fummer  from  the  1  May  1031  October  both  inclu- 
**  fivc^  and  winter  from  i  Nov.  t03o  April,  both  inclufive/* 

f  5//7.  18.  And  by  14  Geo.  3.  c.  82.  **  All  truftees  or  any  -.  ^..^5^ 
•*  five  or  more  of  ihem  are  impowcred  to  take  and  receive  toil*  > be pai4 /.r 
*^  over  and  above  the  tolls  already  granted,  the  following:  fums  extra  wci^ru. 
*^  of  money:  For  every  iJ2ib.  which  any  waggon,  cart,  or 
'^  carriage,  together  with  the  loading,  ihall  weigh  at  any 
*^  weighing  engine,  over  and  above  the  weights  allowed  as 
•*  above,  viz. — For  the  ift,  and2cwt.  34/.  each. — For  every 
**  cwt.  fuch  over  weight  above  2  cwt.  and  not  exceeding  5  cwt. 
••  6^/.— For  every  cwt.  of  fuch  over  weight  above  5  cwt.  and 
*•  not  exceeding  10  cwt.  2s.  6d.  -,  for  every  cwt.  of  fuch 
^^  over  weight  above  10  cwt.  and  not  exceeding  15  cwt.  51.— 
•*  For  every  cwt.  of  fuch  over  weight  above  15  cwt.  2o/* 
^^  The  money  arifing  from  fuch  additional  toils  to  be  applied 
*^  to  the  roads  where  they  are  colle&ed«  But  the  truftees 
**  within  10  miles  of  London^  IVeJlminJhr^  and  Souil/warky  are 
•*  empowered  at  their  general  or  quarterly  meetings  to  lower 
*<  the  additional  tolls  hereby  directed  to  be  taken  a^  aforefaid, 
"  as  to  them  fhall  fecm  fit/' 

t  SeSf.  19.  And  it  is  further  enaSed  by  13  Geo.,  3.  c.  84. 
f.  9.  I'hat  any  truftee,  creditor,  clerk,  treafurcr,  or  I'ufveyor,  mly^7iVo*!i* 
on   fuffMcion  of  fraud,  may  caufe  any  carriage  liable  to  bp  caufc  carriages 
weighed  which  (hall  have  palled  through  any  toU-eate  where  ^  "^^^"^'^  ^^ 
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^  (bch  miglMg  engut  Hal  be  cnDAed,  and  Hull  not  havt 
<•  paflbd  itonf  300  yvdt  bmnd  fiidi,tod-gace^  to  return  to 
«<  fach  Wfiigbrng  enkiiiet  and  be  dien  weighed  with  the  load- 
^  ing  which  pa&d  Srougjh  fuch  gate  in  the  prefence  of  the 
<^  faid  trufteetyXredittMr,  derk,  treafiirer,  or  funre/or^*  ii'poQ 
'«  requiring  the  driver  thereof  tb  drive  back  to  fochNreighing 
^  engine,  and  upon  tendering  him  i  x«  for  fo  doing,  which 
««  jQudl  be  returned  to  the  perfon  paying  the  fame,  if  the  weight 
*^  ihall  be  found  cxcelEve." 

t  Seff.  20.  And  it  ii  further  enaded  by  13  Geo.  3.  c.  84. 
f*  2.  ^^That  every  toll-gate  keeper,  where  fuch  engine  ihall  be 
*^  ereded,  (hall  weigh  all  fuch  carriages  as  he  (hall  fufped  to 
*^  be  loaden  with  greater  weights,  and  receive  the  additional 
**  tolls,  upon  pain  of  forfeiting  5/." 

Tnifteet  (hall  And  it  is  further  ena£led  by  par.  4.  ^<  That  the  truftees 
th^t^ia"e*s  ^°'  **  ^***  ^*"^^  *^  furveyors  to  make  convenient  places  for 
to  turm"'^'      *^  turnine  fuch  carriages  where  fuch  weighing  engine  ihall  be 

*<  ere£le<^  within  300  yards  of  fuch  toll-gate,  on  each  iide. 

«<  thereof,  if  the  ground  will  admit  of  the  lame.  And  a  lift 
The  names  of  m  of  die  names  of  all  the  tniftees,  creditors,  the  clerk,  trea- 
Adrberffiie*'*  **  furcr»  and  furveyor,  ihaU  be  put  up  ia  tbehouie  where 
inthehoufe.      ^  fuch  weighing  engine  ihall  be  placed,  to  be  inljpeAed  by 

^<  the  owner  or  driver  of  every  fuch  carriage :  and  if  the 
Driver  refufing  <<  driver  refufe  to  return,  be  ihw  forfeit  40/.  and  any  peace 
to  return,  ci  officer  or  Other  peribo  beiaff  prefmc  upon  fach  refulal, 
^'*    ^*         «'  may  drive  fuch  carriage  back,  in  order  to  be  weighed  as 

"  aforciaid." 

Carriages  ex-         t  Si^i.  21.    But  It  is  cnnAed  by  14  Geo.  3.  c.  82.  ^  That 

cmpted  from  be-  M  no  waggon,  cart,  or  carriage  emplomd  in  huibandnr,  or 

ing  weighed.       4c  carrying  only  manure  or  lime  for  the  improvement  of  land; 

<<  as  hay,  firaw,  fodder,  or  corn  unthrcflied,  (excepting  bay 

**~  or  ftraw  carri^  for  fale},  ihall  be  weighed  at  any  weighing 

«'  engine." 

jttftlceiupoB  t  Seff.  22.    And  it  is  provided  by  13  Geo.  3.  c.  84.  f.  7. 

complaint  made,  <<  That  tbc  juftices  at  general  quarter  fcffions,  upon  complaint 

rn^^w^n^^         **  by  any  juftice  or  two  creditors,  or  two  truftees,  that  fuch 

]^es  to'bcVrec-  "  turnpike  road  is  much  damaged  by  cxccffive  weights,  and 

ted  where  they    ti  (bat  op  engine  hath  been  ereded  upon  the  fame,  may  fum- 

thiok  proper.      „  ^^^  the  clerk,  furveyor,  and  treafurer  of  fuch  turnpike 

*«  road,  to  their  next  general  quarter  fefSons,  to  (hew  cauft 

^^  why  the  fi^me.ihould  not  be  ereAed  at  or  near  fucb  gatea, 

*^  .upon  fuch  turnpike  roads  as  fhall  be  defcribed  in  fucb  fum- 

•*  mons  ;  and  if  at  fuch  fubfequcnt  fefTions  the  faid  clerk, 

*^  furveyor,  and  treafurer,  fome  or  one  of  them,  ihall  not 

*<  appear,  or  appearing,  fliall  not  (hew  fufficien^caule  againft 

<^  the  crc£iin|;  thereof,  the  faid  juftices,  at  fuch  quaiter  fef- 

**  {tfuia% 
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^  ,fiqns,  may  order  qpf^^r  mofc  wdglil»g  engjfic  at  fiKrti 
<*  pli^ce ;  a  <;opjr  qf  waicKjCfi^r  &an.bc  rortbwit|i  delivered  ti^. 
•*  [the  qkrk  pfl^h  road  ;  ^i  tKc  iruftccs^ai:  timlr  wxt  mceN. 
•*  inp»  aficf  their  ckrt  Bfiall  have  beten  ferved  with  fuc^ 
**  copy  of  the  brder»  may  contract  witb  proper  pcrfons  for 
•«  the  making  and  creeling  the  fatne;  afTid  the  trcalurer  fhall 
*^  p^f.the  expencts  thereof,  out  of  the  niooey  Whicb  IhaU 
**  then  be,  or  next  come  into  his  bands  fiom  the  tolls  arifing 
<*  upon  fuch  turnpike  road/* 

t  SiSf.%^.  It  is  alfo  provided  by  did  ftatute,  par.  8.  ^  That  where  two  w 
^^  when  tumptkie  roads  meet  at  or  near  the  fame  place,  the  mon  roadt 
•«  truftees  relpcdively  fhall  fix  upon  fome  convenient  place  ^^^^^ 
<<  to  erefi  a  weighing  engine  upon,  which  yirill  accommodate  ^'gh^g  englot 
<^  all  fuch  i>osds,  and  proportion  the  expences  thereof,  and  to  acconuMdat* 
«<  forfeitures  at   fuch    engine,   amongft  aU  fuch    turnpike  ^^*^* 
•<  roads," 

+  Se£f.  04.  And  it  is  further  enaflcd,  par.  9.  «  That  the  ^J^!^^^* 
^  truftees  or  their  lelTee  (hall  not  make  compofiuon  for  tolls*  ^^q  f<^ikl/* 
^  in  refpefbof  any  carriage,  or  horfes,  or  beafts  of  draught*  unieft  waggon^ 
««  drawing  the  fame,  unlcfs  they  have  the  fellies  of  the  wheels  fcuiJt*of  wteu 
«<  of  the  breadth  of  fifio^hes,  or  more.'.'      .  ^  u  incbet 

■' **      *  broad. 

t  5.^..  25.  ,^'nait  b^^^^  par,;  10.  "  That  \i    ,  ^,,, 

"  any  perfoo  (Ml  ly^paA.  goQdsi  /rjwn  apy  carriage,  (except  unloading  goods 

**   fuch  CfirriagCS  is  |fCbcfote.jtt^  before  comii^g 

««  come  to  any  turnpike  gate  or ^elgKing  engine^. or  iball  J^h^f!^^ 

^^  load  upon  fuch  carriage,  (except  as  aforefaid),  after  the  iame  ('nie. 

^<  (hall  have  paiTed  9^Thx%\  ^tnptkcror  weighhig  engine,  any 

«  goods,  t:^)cen  |r<M^«R}i  horfo,  or  other  carriage,  Monging 

"  toiorhired,  or  bofftbwM  by  thefame  waggon^  or  carrier, 

^^  in  order  to- avoid- tHo .payment  of  the  additional  duties,  as 

^<  afore(kid)  and  if  any^perfdn  fliall  fo  milbad,  in  order  19 

^^  carry  confiderable  quantities  of  goods  through  any  turnpike 

**  gate,  in  one  and  the  fame  day,  and  thereby  pay  lefs  toll  at 

^^  fuch  turnpike  gate  than  would  have  been  pafd  if  fuch  goods 

*^  had  not  been  fo  unloaden,  onconviAionrbefore  one  jufttce, 

^  upon-the  oath  of  one  witnefs>  he  (hall  forfttt  five  pounds. 

*'  And  each  and  every  driver,  not  being  the  owner,  who 

*<  (hall  fo  offend,  on  conviOion*  as  tforefiid,  ihall  be  com* 

*^  mitted  to  the  houfe  of  correction  for  one  mbnth.^' 

t  SiH.  26.     And  it  IS  further  ena£led  by  par.  ii.  «*  That  Penalty  for 
•*  if  the  owner  of  any  carriage,  or  the  driver  travelling  on  »v»><J*»."«  **»* 
<•  any  turnpike  road,  where  any  toll  gate  or  weighing  engine  lli^'*^'"'  *** 
*«  is  erefted,  (hall  drive  or  turn  out  of  the  fame  into  any  other 
<<  road,  in  or^r  to  avoid  being  weighed,  or  paying  tdl,  and 
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*^  ftall  afterwards  proceed  with  fuch  carriage  into,  and  oti  tb# 
•^  fame  turnpike  road»  every  fuch  owner  or  driver,  cohvidied 
**  as  aforefaid,  fhall  forfeit,  if  he  be  the  owner,  any  fum  tiot 
"  exceeding  5  /.  nor  lefs  than  20  s. ;  and  if  he  be  the  driver^ 
"  and  not  the  owner,  not  exceeding  50  j*  nor  lefs  tbaA  10  #♦ 
•'  for  every  fuch  oftince*'*. 

f4l  t^.  ft.  By  f  Sect.  27.  Thirdl^^  As  to  cat-riageS,  It  Is  eriaAcd,  by 
t?;tt;^ln'o;  13  Geo.  j.  c.  8^./  13.  *^  That  no  four  wheeled  carriage, 
■€at  cattle  arc  to  **  having  the  bottom  of  the  fellies  nine  inches  broad,  (hall 
be  confidcrcd  a$  cc  ^^  drawn  on  any  turnpike  road  with  more  than  eight  horfes. 
Srre,^ntTe  "  M  ^"or  ^tiy  two  wheeled  carriage,  having  whefels  of  rhe 
fjmc  minncra  **  breadth  aforcfaid,   with  rtiore  than   5  horfcs.       And   thd 

i&!'leaf'T  "  ^^^^^^  *^"  ^""^^  '"  P^*"»  (except  an  odd  hotfe  in  any 
Vide  ante,  '  "  team,  and  except  where  the  number  of  horfes  fhall  not  ex* 
P-4"«  **  ceed  4).     And  alfo,  that  no  four  wheeled  carriage,  f  5)  ha- 

•  LVriSs^'tf  have  "  ^'"g  ^^^  fc^ttom  of  th^  fellies,  of  the  breadth  of  6  Inches, 
names  and  de-  "  fliall  be  drawn  in  any  turnpike  road  with  more  thart  6 
fciiptionson  cc  horfes  ;  and  that  np  two  wheeled  Carriage,  having  wheels 
fe^TmTnneras  "  o^  the  breadth  lafl:  mentiotied,  (hall  be  drawh  with  more 
dircAed  by  the  *<  than  4  horfcs ;  and  no  four  wheeled  carriage,  having  fcl- 
Sea^6c  ^Ante  **  ''^^  '^^^  ^^^^  ^  inches,  with  more  than  4  horfcs  ;  and  nd 
^.411.  '  '  **  two  wheeled  carriage,  having  fellies  lefs  than  6  inches, 
Vrdc  Burirow  *«  with  more  than  three  horfes ;  and  the  owner  fhall  forfeit 
"*53'  «  ^ /,  2n6  the  driver,  not  being  the  owner,  20  s.  for  every  of* 

•'  fence,  to  any  perfon  who  fhall  fue  for  the  fame/* 

Rollers  with  fiat       t  Sf^f.  28.     Provided,  by  par.    14.  "  That  all  carriage? 

luruccs  may  be  "  moving  Upon  rollcrs  of  16  inches  on  each  fide  thereof,  with 

tnZhcfo}  "^^  "  ^^^  furnaces,  may  be  drawn  with  any  number  of  horfcs,  or 

horfes.  "  Other  cattle." 

ilnJ  byi4G»'0  7» 

t»  Si.f,  5.  jLii  iiich  carriages  (hall  only  pay  half  ihe  toIU  dire^ed  by  this  a£li 

rf-''o'''"^"''^       +  SeSf.  29.     Provided  always,  by  pir.  15.  **  Thkt  nO  pta- 

cej,  unicis"in-'    "  fccutlon  ihall  be  comn^enced  before  a  juftice  by  informi* 

tormation  be      **  lion,  for  any  forfeiture  incurred  by  the  owner  or  driver  ha* 

iavs^aft'^er^'h^^^*  **  ^*"S  ^  grcaier  number  of  horfes,  unlefs  fuch  information  be 

•aVncc  is  Com-     *'  '^id  within  three  days  after  the  offence  committed  j    and  n«i 

xwii'.ci.  «  a(5tion,  unlefs  commenced  within  one  calendar  month  ;  an4 

**  nt* iiher  fuch  information  or  atSlion^  unlefs  notice  ^c  given  by 

**   the  informer  to  the   driver  on  the  day  the  offence  flialJ  bf 

*'  committed,  of  an   intention  to  complain  of  fuch  offence  j 

«*  and  if  the  offender  lives  fo  remote  as  to  make  it  inconve* 

«•*  nient   to  fummon  him,  the  juflice  may  difmifs  th«  cora- 

«^  plaint^  and  leave  the  informer  to  his  remedy  by  action  at 

•*  law." 

p-na;ufo:ra.  t  ^i^*  3^*  And  It  is  furthcf  eria£tcd,  par.  ^17.  •«  That  if 
kirmoti  ti^:r(t9,  <^'any  peifon  (hall  take  off"  any  horfe^  or  other  beafl  of 
**•  *«  diiAUiihtj  horn  i^u^  c^xm'yi,  ox  ^.ud^  i\vit  \!^^  i^ftance  of  the 
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*^  wheels  before  the  fame  (hall  come  to  any  of  the  turnpikes, 
<^  with  intent  to  avoid  any  toll  forfeiture  or  penalty  for  draw* 
*^  sng  with  a  greater  number  of  horfes,  or  oeaft.s  of  draught, 
<^  than  is  hereby  allowed  on  /convjdion  before  one  juftice^ 
*'  upon  the  oath  of  one  witnefs,  ih«Il  forfeit  5/." 

t  SeiJ.  3r.     And  it  is  further  enaScd,  par.  18.  "  That  if  They  mnyii- 
**  it  fliall  appear  to  thci  truftees,  or  any  feven  of  them,  at  any  of  b^r  orhorfcj'ai 
^^  their  publick  meetings,  by  the  oath  of  one  witnefs,  experi-  thry  think  lu. 
**  enced  in  levelling,  that  any  part  of  the  rife  of  any  hill  (hall  **P  hiiij^riii.  - 
•'  be  more  than  4  inches  in  a  yard,  they  may  allow  fuch  (Uchcsina  yt.j, 
"  number  of  horfes  as  they  Ihall  judge  neceflary,  not  exceed-  tobcfpffcifi.d  .« 
•*  lag  10,  for  waggons  with  9  inch  wheels,  nor  6,  for  carts  |^c  o*"**" of  »i- 
"  with  9  inch  wheels,  and   not  exceeding  7,  for   waggons 
*'  with  6  inch  wheels,  nor  5,  for  carts  with  6  inch  wheels; 
'*  and   not  exccedirfg    5,   for  waggons   wiih   wheels  of  lefs 
**  breadth  than  6  inches,  nor  4,  for  carts  with  wheels  of  lefs 
•«  breadth  than  6  inches.  And  in  cafe  it  (hall  appear  to  the  faid  fh"^  p,^"f^^^^^^ 
**  truHees,  in  manner  aforefaid,  that  the  whole  rife  of  any  hill  ^ny  curt'  \u  . 
**  taken  together  (hall  be  more  than  4  inches  in  a  yard  upon  i"*-''^ 
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"  an  average,  the  faid   truftees,  or  any  feven  of  them,  may  f„rf}!!(7^.!,., . 
*^  allow  fuch  number  of  horfes  as  they  (hall  think  fit  to  be  ufcd  ties/ir  iia  >,. 
«*  in  fuch  waggons  and  carts  refpeSively,  for  the  purpofe  only  *u  "^'u  '  V 
"  of  drawing  the  fame  up  fuch  hill  or  hills,  as  aforefaid,  the  tio*nal  L^tI-h 
*'  length  and  extent  of  fuch  hill  or  hills  to  be  fpecified  in  fuch  were  r.ecefioy 
««  order  of  allowance,  and  the  termination  at  each  end  thereof  f^J,^*^^^c"^ 
"  to  be  marked  by  a  poft  or  ftone,  to  be  eredted  at  fuch  refpcc*  1 3  Cro.  -:.  c- 
*'  tive  boundaries;  and  the  faid  order  of  allowance  (hall  be  f*  59-  r^^''t'« 
*^  certified  by  the  (aid  trullees,  or  their  clerk,  to  the  next  gc-  *"*^'  P«4»J- 
"  nera!  quarter  fefRons,  of  the  limit  within  which  fuch  hill  or 
**  hiils  (hall  refpc*5live!y  be  fituatcd  :  and  if  the  fails  (hall  be 
"  proved  upon  the  oath  of  one  witnefs  to  the  fatisfa£tion  of 
<*  the  bench,  the  faid  order  (hall  be  confirmed  and  filed,  or 
**  otherwife  vacated  and  qua(hed  :  and   from   and  after  fuch 
**  confirmation  and  filing,  no  per(bn  (hall  be  liable  to  any  pe- 
*<  nalty  or  forfeiture  for  ufing   fuch  number  of  horfes  as  (hall 
«'  be  (o  allowed  in  drawing  any  wagcjon  or  cart  up  fuch  hill 
'*  or  hills  rcfpeclively  ;  and  the  faid  juftices,  at  any  fubfcqucnt 
"  quarter  feffions  of  the  peace,  may  rcconfider  the  faid  order 
**  of   allowance,  and    to  difcharge  the  fame,  if  they  thiak 
*«  fit." 

t  Se^.  32.  And  it  IS  further  enafted,  par,  20.  "  That  no 
**  carriage,  having  the  bottom  of  the  fellies  of  lefs  breadth  than 
**  9  inches,  (hall  pafs  upon  any  turnpike  road  drawn  by  horfes 
**  in  pairs,  other  than,  and  except  fu-h  carriages,  having  the 
"  fellies  of  6  inches,  as  (ball  be  authorifcd  to  be  drawn  in 
"  any  other  manner  by  the  order  of  truftees,  within  their  di- 
*'  ftricl,  made  at  a  publick  meeting,  corififting  of  feven  t  uftees 
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**  or  more,  which  order  the  faid  truftees  may  revoke  at  any 
*^  fubrequent  meeting,  and  after^^rds  make  a  new  one  fixci 
**  \n  writing  upon  every  toll  gate  within  fuch  diftrift,  an<{ 
*•  except  carriages  drawn  by  two  horfes  only.** 

t  Sc^.  33.  And  it  is  alfo  ena£led,  par.  59.  "  That  thr 
**  juftices  of  the  peace  for  Wales,  at  their  general  quarter  fcf- 
*^  lions,  to  be  held  in  the  week  after  Michaelmas,  may  lic«nft 
*'  an  increafe  of  the  number  of  horfes  to  be  employed  in  draw^ 
*'  ing  carriages  on  turnpike  roads  within  their  refpedlive  jdrif- 
<*  dictions,  over  and  above  the  number  herein  before  limited, 
*^  if  the  ftate  of  the  roads  make  fuch  an  increafe  necefiary, 
**  which  order  they  may  revoke,  alter  or  vary  at  any  fubfe- 
••  quent  Michaelmas  feflion.*' 

For  the  mann-r       "^   '^'^^'  3^'     ^"^  '^  '^  further  cn^flcd^  par.  21.  "  That  in 

in  which  they     **  cafc  any  pcrfon  fliall  drive  any  carriage  not  being  marked 

<re  to  be  marked  a  according  to  thc  dirc^ions  of  t)\is  ad,  or  drawn  by  more 

411.*"***  ^'       **  ^^^"  ^^®  number  of  horfes,  or  beafts  of  draught,  hereby 

**  refpecSlively  authorifed,  any  conftable,  tythingman,  furve][Oi^ 

^^  or  other  pcrfon,  may  apprehend  and  take  fuch  perfon  before 

<«  ajuftice  where  the  offence  (hall  be;   and,  on  convi£lion  by 

<^  confeflion,  or  the  oath  of  one  witnefs,  ftalliorfeit  not  ex* 

*«  cecding  5/.  nor  Icfs  than  10  i." 

t  Se£I.  35.  .  And  it  is  further  enabled,  par.  2.  "  That 
"  the  truftees  appointed  by  any  adi  of  parliament  for  repairing 
*'  particular  roads,  or  any  five  or  more,  within  their  refpec- 
*^  tive  diftrids,  at  the  firft  meeting  after  this  a<Sl,  do  miti- 
^<  gate,  leflen,  and  reduce  the  high  and  extraordinary  tolls 
*^  impofcd  by  fuch  certain  particular  a£h,  to  an  equality  \|^itk 
*'  thc  tolls  and  duties  impofcd  by  this  aft  rcfpedivcly." 

f  S^S!.  36.  Fourthly.  As  to  exemptions  from  tolls :  **  It  is 
mo^^^f/onfou  "  cnafted,  by  13  Geo.  3.  c.  84.  f.  26.  and  by  14  Geo.  3. 
lers,  of  thc  <<  c.  82.  f.  5*  That  all  carriages,  moving  upon  rollers,  of  the 
brerUhofiS      «  bread ih   of    i6  inches    on   each    fide,    with    flat    furla- 

incnc5  on  e^ca  /%     »•         i-  -t  /     t  t  .. 

fide,  with  rta:     *'  CCS,  ihaM  pafs  upon  any  turnpike  road,  through  any  toll- 
furt..cc8,»tn  pafs   tfc  ^^^^  q^  j^^r,    totl  ffcc,  upon  paying  only  fo  much  of  the 
yrl^Tn/7hcT  ''  ^olls  and  dutics  as  (hall  not  exceed  one-half  of  thc  full  tell 
aftcrpAvinp  one  <*  Of  duty  payable  by  this  or  any  tunipikc  ai^,  for  all   wag- 
half  of  the  toil,    (c  gons,  wains,  or  carts,  having. thc  fellies  of  the  wheels  of 
"  the  breadth  or  gauge  oi  b  inches  from  fide  to  fide,  or  for 
"  the   horfes  or   beal)s  of  draught  drawing    thc  fame,  and 
"  not   rolling  a  furfacc  of    i6   inches  on  each  fide    ;  and 
*•  that  no  more  than  half  toll  fhall  be  paid  in  rcfpeft  of  wag- 
"  gons  havinj;  thc  fellies  of  the  wheels  thereof  of  thc  breadth 
"  of  9  inches,  2.nd  rolling  a  furf^ct  of  j6  inches  on  each  fide/' 

t  Sta. 
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t  &^.  37-.    P;^^'"J5*  **^^^y/^  ?'^-  3-/-  84.  P^-  17-  ^il^^'^rhe". 
«*  That  nothing  therein  contained  (hall  extend  to  any  chaife-  ^^^^  ^^^  ^^^^^4, 

^^  marine,  coach,  landau»  berlin,  cbarior,  chaife,  chair,  calaOi^' 

*^  or  hearfe,  or  to  the  carriage  of  fuch  ammtinition  or  artillery 

**  as  fhall  be  for  bis  majefty's  fervice,  or  to  any  cart  or  carri- 

**  age  drawn  by  one  horfe,  or  two  oxen,  and  no  more  ;  or  to 

«*  any  carriage^  having  the  fole  or  bottom  of  the  fellies  of  the  ^^^^ 

^  wheels  thereof  of  tbe  breadth  of  9  inches,  which  (ball  be  la- 

^*  den  with  one  block  of  (lone,  one  piece  of  marble,  one  cable 

*•  rope,  one  piece  of  metal,  or  one  piece  of  timber." 

t  Seff.  38.     Provided  alfo,  by  par.  28.  "  That  if  any  per-  p^„^,^  ^„  p^^. 

'^  (on  (hail  take  the  benefit  of  any  exemptions,  under  any  act  On^  fraudulent* 

«*  for  the  repair  of  any  turnpike  road,  in  any  fraudulent  or  jy  taking  the 

«*  coUufive  manner  whatfoever,  he  (hall  forfeit  not  exceeding  ex"m?tionrv« 

«<  5/.  nor  le(s  than  40  x.  for  evety  fuch  ofience,"  not  to  exceed  5/. 

t  Se£f.  39.  And  it  is  enafied  by  18  Geo.  3,  c.  63.  **  That  Baggie  waggom 
'^  no  toll  (hall  be  taken  for  any  horfes  belonging  to  officers  exempttd. 
<<  or  foldiers  upon  their  march,  or  upon  duty,  or  for  any  hor- 
^<  fes,  cattle,  or  carriages  employed  in  carrying  their  arms  or 
<<  baggage,  or  any  dck,  woiinded,  or  difabled  officers  or  foU 
^^  diers^  and  no  carriages  fo  employed  (hall  be  weighed,  or 
«*  the  owner  or  driver  liable  to  any  forfeiture  for  carrying 
^«  greater  weight  than  allowed  by  law." 

f  SeSf.  40.     And  it  is  further  enabled  by  faid  ftatute  13  No  exemption 
Geo.  3.  c.  84.  f.  24.  **That  no  perfon  (hall  take  exemption  from  loii  oy  tor- 
*♦  from  roll,   in  refpeS  of  any  carriage,  or  horfe  drawing  JJffme^'Jy  I'ny 
«<  the  fame,  and  carrying  any  particular  kind  of  goods,  un-  perfon,  uniefs 
^  lefs  fuch  carriages  have  the  fole  of  the  bottom  of  the  fel-  ^vncre  carrU^er 
*<  lies  of  the  breadth  of  6  inches,  or  upwards,  (other  than  f^inea  wc"ufcd. 
««  and  except  carts  and  carriages  employed  in  carrying  corn, 
*'  or  grain  in  the  ftraw,  hay,  flraw,  fodder,  dung,  lime  for  pi*vcd  f^^'hur 
«<  the  improvement  of  land,  or  other  manure,  or  any  imple-  bandry  excepted. 
((  ments  of  hufbandry  only) ;  but  that  tbe  ufual  toil,  toge- 
«(  ther  with  the  additional  toils  hereby  required  to  be  taken 
c<  for  carriages  having  the  bottom  of  the  fellies  of  lefs  breadth 
«€  than  6  inches,  as  aforefaid,  and  for  and  in  refpe^  of  hcr- 
<(  fes  or  beafts  of  draught,   drawing  the  fame,  (except  as 
<(  before  excepted),  (hall  be  paid  as  if  no  exemption,  or  lefs 
<<  toll,  had  been  allowed,  and  as  fully  as  all  other  carriages, 
«c  and  horfes  drawing  the  (aiae/' 

t  Seli.  41.    Provided,  par.  25.  "  That  no  perfon  be  al-  Nobenrfir^, 
**  lowed  to  take  the  benefit  of  any  fuch  exemptions,  or  to  ^«  f***^"  '*' 
*«  have  the  privilege  hcrein-before  given  of  compounding  in  uftX'reiu-r 
"  rdptSt  of  any   carriage  having  ihe  fellies  of  the  wheels  lie  flat, 
^^  thereof  of  the  breadth  of  6  inches,  or  upwards,  unlefs  the 
^  fellies  and  the  tire  of  fuch  fellies  (hall  lie  flat.— And  by  16 

JF  f  2  «  O^^, 
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**  Geo.  3.  c.  39.  f.  2.  the  fellies  or  tire  whereof  (hall  hot 
"  dcvisttc  more  than  one  inch  from  a  flat  furfacc  fhall  be 
"  taken  to  be  flat,  according  to  the  intent  and  meaning  of 
'"  this  aa." 


The  null 
coaches  ex«mp- 
icil  from  toll. 


AUftatutc-auty 
to  be  performed 
in  thepariOi,&c. 
where  it  arilcs* 


If  more  tum- 
p-Ice roads  than 
af  in  the  fame 
p-«rifh,  and  the 
rtatutc-duty  re- 
quire J  to  them 
exceeds  three 
day5,thejulVice» 
may  adjuft  the 
propoi  tionh* 


t  Secf.  42.  And  it  is  further  enabled  by  13  Geo.  3.  c.  84. 
f.  60.  "  That  no  toll  Ihall  be  collecled  for  carriages  folely 
*'  employed  in  carrying  materials  for  the  repair  of  any  turn- 
'^  pike  road  or  public  highway,  or  for  going  to  or  returning 
'*  from  fuch  employment." 

t  Se^.  43.  And  it  is  further  enadlcd  by  25  Geo.  3,  c,  57. 
"  That  all  carriages  of  what  defcription  focver,  or  horles 
"  which  (hall  be  employed  in  conveying  from  one  part  of  this 
"  kingdom  to  another,  the  mail  or  packet  which  (ball  be 
^^  made  up  under  the  authority  and  direction  of  the  poft-maf* 
**  ter  general,  or  his  deputies,  (hall  be  exempted,  freed,  and 
*'  difcharged  from  the  payment  of  any  tolls  whatfoever,  that 
**  fliall  or  may  be  demanded  for  the  paflTage  of  carriages  or 
*'  horfcs  through  any  turnpike,  toll-gate,  or  bar,  at  which 
*'  any  toll  is  colle»^>ed  by  any  aft  or  acts  of  parliament  now 
"  in  force;  and  all  turnpike  keepers  or  toll  colle£tors  arc 
•*  hereby  directed  and  required  to  permit  fuch  carriages  and 
*■'  horfes  to  pafs  through  all  and  every  turnpike,  toll-gate,  or 
**  bar,  without  demanding  any  toll  or  duty  for  fo  doing.** 

t  Se^.  44.  Fifthly.  As  to  ftatute  duty,  it  is  chaSed 
by  13  Geo.  3.  c.  84.  f.  32.  "  That  furveyors  (hall  caufc  the 
'*  ftatute-duty  required  by  the  rcr{>eftive  turnpike  a(Sts,  and 
^^  the  compofitions  arifing  from  the  fame,  to  be  performed, 
"  laic  out,  and  expended,  upon  the  turnpike  road  lying  within 
*^  the  parilh,  townfhip,  or  place,  from  which  fuch  duty '(hall 
^'  be  required,  and  not  clfcwhere,  and  Iha  11  forfeit  40  x.  for 
"  every  mifapplication  thereof;  and  that  where  there  arc 
"  two  or  more  turnpike  roads  under  feveral  a£ts  of  parlia- 
*'  mcnt  within  the  lame  parilb,  townfhip,  or  place,  and  the 
**•  llatute-duty  (hall  exceed  three  days  duty  in  the  wholes 
^'  two  juftices  (hall  at  fon>e  fpecial  fellions,  adjuft  the  ftatute- 
"  duty  betwixt  fuch  turnpike  roads  and  the  other  highways  in 
*'  fuch  parilh,  townfhip,  or  place,  the  faid  juftices  previoufly 
*'  fummoning  the  clerks  and  furveyors  of  luch  turnpike  roads, 
"  and  likewife  the  furveyors  of  the  highways,  who  arc  hereby 
**  refpedtively  required  to  auend  fuch  fummons." 

t  S^if7.  45.  Sixthly.  As  to  materials  fbr  repairs,  it  is  enac- 
ted by  par.  61.  ''  That  no  furveyor  (hall  gather  any  ftonesfor 
**  the  ufe  of  ihc  highways,  upon  or  from  the  common  fields  or 
*'  inclofed  lands  or  grounds  of  any  perfon,  without  the  con- 
*'  fcnt  of  the  occupiers  of  fuch  lands  or  grounds,  or  a  licence 
*'  from  a  jultice  of  the  limit  where  fuch  lands  or  grounds  lie 

**  for 
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"  for  that  purpofe  after  having  fummoncd  fuch  occupier  tb 
^'  come  before  him  and  heard  his  reafons,  if  he  ihall  appear 
"  and  give  any  for  rcfufing  his  confcnt." 

t  Sea.  46.     And  it  is  provided   par.  65.    .**  That  fatis-  (^)  Vid«  the 
«  faaion  fhall  be  made  by  the  truftees  of  turnpike  road^  for  m^^;„^.'''  )'* 
**  all  fuch  materials  as  are  got  in  feveral  or  inclofed  lands  (6)  Burrow  377  u 
"  or  grounds  in  the  fame  manner  as  fatisfaftion  is  to  be  made   3^3* 
**  refpc(fting  materials  for  the  highways  by  virtue  of  I -2  Geo.  Vidcihc  chufe 

.«         '^      or  »  t:>         J       J  J  at  length.  Anrr 

"  3-<^-78-f-i9-  P.398  feft,4i. 

t  Sea.  47.  And  bv  par.  36.  **  The  furveyor  of  turnpike 
*'  roads  with  the  approbation  of  the  tni({ees>  may,  under  the 
**  like  circuraftances  conira£l  for  the  getting  and  carrying  ma- 
**  terials  and  (hall  be  liable  to  the  fame  penalties  for  having  any 
**  (hare  in  fuch  contradl,  as  the  furveyor  of  highways  may  do 
**  by  13  Geo.  3.  c.  78.  f.  50,  recited  at  large  in  the  preceding 
"  chapter,  page  403,  fcftion  45. 

t  Se/}.  48.    Seventhly,  As  to  nufances  it  is  enafled  by  par.  Trufi-ci  miy 
37.  **  That  if  the  furveyor  or  other  perfon  having  the  care  of  ^!'^^.  prorcoi- 
**  any  turnpike  road,  (hall  knowingly  (uffer  to  be  or  remain,  f^ccs"/  ""' 
**  for   four  days   in  any  part  thereof,    within    t<n  feet  on 
**  either   fide   of  the  middle  of  fuch   road   any   pofl-,  heaps 
**  of  ftones,  rubbifti  or  earth,  fet  up  or  raifcd  on  or  above  the 
*'  furface  of  the  fald  road,  by  which  the  paflage  thereof  (hall  or 
"  may  bcobftrufled,  impeded,  confined  or  llraitencd,  (other 
**  than  and  except  pofts,  blocks,  ftones,  or  banks  of  earth  fix-  n.  b.    r^r 
*'  ed  in  the  ground,  or  raifed  for  fccuring  horfe  or  foot  roads  or  nuf»nces  by 
"  pafTages  for  water,  and  all  direftion  pofts  and  ftones)  fuch  P*^^^'^*  makins 
**  furveyor  or  other  perfon  (hall  forfeit  40^/'  Sa  ^TiL' t 

of  the  centre  of 
the  *r>a^y  ornloughingwithin  1 5  feet  thereof,  by  which  they  incur  the  penalty  of  40  s.  The  fame 
cUtil'e  is  enaded  by  the  38th  rcd'too  ot  this  a^  a|  U  enaiteU  by  the  64:h  fedion  of  the  highway 
9ii\  for  which  vide  Ante  p.  409.  fediiuo  63. 

t  Sea.  49.  Eighthly.  As  to  fubfcribers  and  mortgagees,  it  Subfcribcrs  ana 
is  enafted  by  par.  35.  "  That  if  any  perfon  (hall  agree  to  ad-  *^o'^«*i«"* 
*'  vance  any  fum  of  money,  to  be  employed  in  the  making 
"  or  jepairing  any  turnpike  road,  or  highway  intended  to  be 
"  made  turnpike,  and  ihall  fubfcribe  his,  her,  or  their  name 
♦'  or  names  to  any  writing  for  that  purpofe  ;  tvcry  fuch 
"  perfon  (hall  be  liable  to  pay  every  fum  or  fums  of  money 
•'  fo  fubfcribcd,  according  to  the  purport  of  fuch  writing  ; 
*'  and  in  default  of  payment  thereof  within  twcnty-one 
•'  days  after  the  fame  (hall  become  payable,  according  to 
♦*  the  purport  of  fuch  writing ;  and  (hall  be  demanded  by 
**  ihe  perfon  to  whom  the  lame  is  made  payable  by  fuch 
**  writing;  or  if  no  perfon  be  named  therein  for  that 
♦•  purpofe  by  the  trcafurer,  every  fuch  treafurcr  or  other 
F  i  3  ^'^  ^n^^citv 
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Mortgagees  (hall 
account  f  jr  the 
monies  they  re- 
ceive-for  toils* 


Tenutf  for 
iiuiuing  o\cr* 


If  the  gite- 

kieytff  wh'j  If 
difcharged,  re 
fufei  to  deliver 
up  poHenidn  of 
the  houfe,  &C. 
tfiejufVicesmay, 
Vy  warrant,   or- 
ilrr  him  to  be 
r«'m':voJ,  with 
ii:^  gooiis. 


*^  perfon  may  fue  for  and  recover  the  fame  in  any  of  his  ma* 
**  jcfty's  courts  of  record  by  adlion  of  debt,  isfc.** 

t  5//7.  50.  And  it  is  further  enafled  by  the  faid  flat.  par. 
52,  **  That  every  mortgagee  that  hath  talcen  or  been  in  poC- 
"  fcflion  of  any  toll,  gate,  or  bar  fet  up  or  erefted  on  any 
^*  turnpike  road,  or  of  any  lands  or  tenements,  the  rents  and 
**  profits  whereof  are  appiopriated  to  the  repair  of  any  part  of 
**  any  turnpike  road  ftiall  within  14  days  after  he,  (he,  or  they 
"  ftiall  have  received  notice  in  writing  from  the  truftees  of 
^^  fuch  turnpike  road  or  any  5  of  them,  render  upon  oath  to 
^<  be  adminidered  and  taken  by  and  before  one  jufticeor  any 
'^  one  truftee  an  exaS  account  in  writing,  to  fuch  truftees,  or 
*^  to  any  perfon  appointed  by  (hem  or  any  5  of  them  to  be 
"  named  in  fuch  notice,  of  all  monies  received  by  fqch  mort«- 
**  g>gcc  or  by  any  other  perfon  for  their  ufc  and  benefit  or  by 
'<  their  authority,  at  fuch  toll,  gate  or  bar  or  otherwife,  and  o{ 
**  what  they  have  expended  in  keeping  or  repairing  the  fame; 
*^  and  in  cafe  they  (hall  negled  to  render  fuch  account  when 
«<  required,  in  the  manner  herein  direded,  they  (hall  feverally 
**  forfeit  and  pay  to  the  faid  truflees,  10/.  to  be  recovered  by 
"  ihe  faid  truftees,  or  any  5  or  more  of  them,  or  Jby  the  trea- 
^^  furor  or  clerk  to  the  faid  truftees  in  a  fummary  manner  be- 
•*  fore  one  jufiice  to  be  applied  to  thj  ufe  of  the  refpedivo 
**  road  whereupon  fuch  toll,  gate  or  bar  ftiall  be  placed^ 

t  Se^.  51.  And  it  is  further  enafted  by  par.  53.  «  That  if 

•*  any  fuch  mortgagee,  (hall  keep  poiTeffion  of  any  coll,  gate  or 

"  bar,  or  receive  the  tolls  and  duty  thereof  or  of  any  fuch  rents 

*•  or  profits  as  aforefaid  afier  fuch  mortgagee  (hall  have  received 

**  the  full  fum  of  money  due  on  his  mortgage  and  the  tntereft 

**  thereof  with  cofts,  fuch  mortgagee  (hall  forfeit  to  the  truf. 

•*  tees  double  the  fum  of  money  he  (hall  have  received  over  and 

*«  above  the  fum  due  as  aforefaid,  with  treble  cofts  of  foit  i 

**  to  be  recovered  by  the  faid  truftees,  or  by  the  treafurer  or 

**  clerk  to  fuch  truftees  by  aftion  of  debt,  tfr,  in  any  of  his 

•*  majefty's  courts  of  record  ;  and  applied  as  above  men-» 

**  tioned.'* 

t  5/<J7.  52.  Ninthly.  As  to  officers  in  general,  it  is  enac« 
ted,  par.  54.  "  That  if  any  toll-gatherer  or  gate-keeper^ 
«(  who  (hall  be  difcharged  by  the  truftees,  (hall  refufe  to  do* 
<^  liver  up  the  pofteffion  of  the  houfe,  («fc.  within  two  days  af« 
"  ter  notice  of  his  difcharge;  or  if  the  wife  or  family  of  ai>y 
<«  fuch,  who  (ball  die,  (hall  refufe  within  4  days  after  fuch 
'^  new  appointment  (hall  be  nisde,  as  aforefaidj  any  ;}uftio€ 
'<  by  warrant  (ball  order  the  conftable,  or  other  peace  offif  er« 
"  to  remove  the  perfbns,  together  with  their  goods^  qu^  •£ 
<«  fuch  houfe,  and  to  put  the  new-appointed  officer  into  tbt 
<*  poffeffion  ihcicof." 
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t  SeSi.  53.     And  it  is  further  cnaftcd,  par.  55.     •*  That  Cite-kefpcrs 
>*  the  gate-kccpcr  or  toll  gatherer,  2ind  every  furveyor  (hall,  andfurveyow  to 
"  when  required,  by  notice,  in  writing,  from  any  c  of  the  acfj»""C"pon 
*'  trultees,  render  upon  oatn,  before  one  ju it  ice  or  trultee  a  quired  by  the 
**  true  account  in  writing,  of  al!  monies  received  on  account  truUecs,  or  /©r^ 
**  of  fuch  turnpike  road,  not  before  accounted  for,  under  the  ^^*'  ^** 
**  penalty  of  5/.  to  be  recovered  in  a  fummary  manner  before 
^'  any  one  juftice,  and  applied  to  the  ufe  of  the  refpe£tive 
«<  road  on  which  fuch  toll-gate  fhall  be  placed." 

t  SeS!.  s+.     And  be  it  further  ena£ied,  par.  56.     «  That  t?b/rV^^vX 
'•  no  gate-keeper  or  other  perfon  renting  the  tolls  and  refiding  a  j»aupcr,  un- 
"  in  any  toll-houfe,  fhall  be  removeable  by  any  juftices,  in  J^ar*f  w"^& 
*'  purfuancc  of  any  laws  for  the  regulation  of  the  poor,  unlefs  norft?ii  gain  ^' 
"  he  become  chargeable  to  the  parifh  ;  and  that  no  fuch  gate-  afcttiemcnt,iior 
'<  keeper,  or  perfon  as  aforcfald,  (hall  thereby  gain  a  fettle-  ^^  ■^'^^''*»  *'^* 
^<  mcnt ;  and  that  no  tolls  nor  any  toll-houfe,  nor  any  perfon  in 
«*  refpedl  of  fuch  tolls  or  toll-houfe  fiiall  be  afl'effed  to  the  poors 
♦*  rate,  or  any  other  publick  or  parochial  levy  whatfoever." 

t  S^S?.  55.     And  it  Is  further  enaftcd,  par.  57.     «*  That  If  Cate-kccpers 
**  any  toll-gatherer  or  gatelkeeper  (hall  fuffer  any  carriage  ^;,Tc"rV.age't 
**  topafs  through  any  toll  gate  or  bar  with  any  greater  num*  Qtherwife  than 
"  bcr  of  horfes,  or  beafts.of  draught,  or  with  any  carriage  ^"^^  ^K^li 
**  conftrufled  or  drawn  in  any  other  manner  than  is  before  pro'peMnfcrip" 
"  direded,   or  without   fuch   names  and  defcrlpiions  painted  tiom,  <tc.  for- 
*'  thereon  as  arc  hereby  dircfied,  and  (hall  not  within  one  ^«**^*' 
**  week  proceed  for  the  recovery  of  the  forfeiture  or  penalty 
«^  in  the  manner  diredbd  by  this  a(3,  he  fhall  forfeit  40  x." 

t  5/^.  56.     And  it  is  further  enaded,  by  par.  45.     «  That  cicrks,  treafur- 
**  all  officers,  appointed  by  any  aft  for  the  repair  of  turnpike  «"» *«•  ^o.*'*- 
"  roads,  their  executors  or  adminiftrators,  fhall,  within  10  iicoUL!*^**' 
**  days  after  notice  in  writing  by  the  iruftees,  or  any  5  or 
<^  more  of  them  deliver  up  all  books,  accounts,  papers,  or 
"  writings  whatfoevcr,  relative  to  the  execution  of  fuch  rcf- 
^^  pedlive  offices  on  pain  of  forfeiting  ao/. 

t  Se^.  57.     And  it  is  further  enaSed,  par.  65.     *«  That  Tread  rer  and 
**  every  treafurer  and  furveyor  fhall,  within  one  month  after  fu"cyoT!h^i 
•*  his  appointment,  give  a  bond  to  the  truftees,  with  furety,  in  «*''*  ^^^  ^''** 
•«  fuch  penalty  as  the  faid  truflees  fhall  direft,  for  the  paying  ttufte«7fo^r^be 
**  and  accounting  for  all  money  in  his  hands,  or  which  he  mon^^'in'iheir 
**  fhall  afterwards  receive,  as  treafurer  or  furveyor,  according  ***'*'^»' 
**  to  the  dlreftions  of  the  feveral  -ads  of  parliament  refpefling 
**  fuch  turnpike  road,  which  bond  fhall  be  wrote  upon  paper 
^'  without  any  ftamp  thereupon/'— But  by  23  Geo.  3.  c.  18. 
C  15.  this  exemption  from  flamps  is  repea!ea. 
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+  Se6f.  58.  It  is  alfocnadcd,  p.  73.  "  That  every  conftable, 
*'  headborough,  or  tythingman,  refufing  or  negle^ing  to  put 
Videfea,  7x.  *i  t^jg  act  into  executioi),  or  to  account  for  and  deliver  any 
^^  forfeiture  or  penalty*  according  to  the  direditons  of  this  zA, 
whaf  evidence  "  *"'^  every  furvcyor,  toll  gatherer,  and  all  other  perfons  cm- 
convia.opi  arc  **  ployed  for  the  repairing  roeds,  asfhall  receive  faiaries  orrei- 
to  be  made,,  and  u  wards,  who  fliall  wilfuUy  negle<^  for  one  week  after  the  of- 
unnrncsf^  Vide  '*  fence  committed  to  lay  fuch  information  upon  oath  before 
■  fimiUr  ciriufe  **  a  juftlce  for  the  limit  wherein  fuch  offence  was  committed^ 
T70  '.  3.f.-7.  ((  (hall,  upon  due  information  upon  oath  before  one  juflice. 

Se  78.      Ante,        cc    e     c  -  r  yy  ^ 

p.4»4.  *^/orfeu  10//' 

t  Si^!^.  59.  And  it  is  further  provided,  par.  74.  **  That 
"  any  jufiicc  may  aft  in  the  execution  of  this  a6t,  notwith- 
*'  {landing  he  may  be  a  creditor  or  a  truftee  for  repairing  or 
"  amending  the  roads  on  which  any  oftcnce  contrary  to  this 
^*  a<^  was  committed.** 

t  Sc^.  60.  And  it  is  further  enafted,  par.  75.  "  That  who- 
"  ever  fhul!  refift  or  make  forcible  oppofition  to  any  perfon 
<*  errlployed  in  the  due  execution  of  this  aft,  or  any  particular 
'^  aft  made  for  amending  any  particular  highway,  or  fhall  ai^ 
"  fault  any  colleftor  in  the  execution  of  his  office^  or  (hall  pafs 
♦'  through  any  turnpike  gate,  rail,  or  chain,  or  other  fence, 
^'  fct  up  by  authority  of  parliament,  without  paying  the  toll 
*'  appointed  to  be  paid  at  fuch  gate  or  other  (ence,  or  make 
**  icfcue  of  cattle,  or  any  other  goods  diilrained  by  virtue  of 
**  this  aft,  cr  if  any  conttablc,  hcadborough,  or  tythingman, 
**  fliall  rcfufe  or  ncglcft  to  execute  any  warrant  granted  by 
**  any  jufticc,  purfuant  to  the  diiedlions  of  this  aft,  he  (hall, 
*'  on  conviftion  as  above,  forfeit  not  exceeding  10 /•  nor  lefs 
♦'  than  40  J.  in  the  manner  dircftcd  by  13  Geo,  3.  €•  78. 
*•  f.  72." 

Ferfont  i;.,t«r  'o       t  Si^.  61.     Tenihly,  As  to   the  repair  of  altered   turn- 

rpairold  hig!:-  pjl^c  road?,  it  is  recitcd  by  the  faid  ftaiute,  par  63.     "  And 

^^ppeTu7,''fluil  "  whereas  pans  of  highways  or  turnpike  roads  have  been,  or 

be  liable  to  .c-    "  may#be,  diverted  and  turned  by  legal  authority,  to  make 

pjirapartof  the  >i  jhc  fame  ncarcr  or  more  commodious  to  the  publickj  aod 

rq^altoaVbur.  "  doubts  have  arifen,  whether  the  inhabitants,  or  any  particu- 

ti.i'n  01  tnc  oid    '*  lar    perfon,  is  liable  to  repair  the  old  highway  or  road,  fo 

^^^'  "  deviated  from  by  ilatute  duty,  tenure,  or  otherwife,  ought 

♦*  to  repair,  or  contribute  to  the  repair  of  the  whole,  or.fomc, 

"  and  what  part  or  proportion  of  fuch  new  highway  or  road, 

*'  For  obviating  which  doubts,  and  preventing  difputcs  about 

*^  the  fame,  be  it  enafted,  ^ar.  63.  '*  That  the  inhabitants  of 

*'  every  pari(h,townfhip,  or  place,  and  perfons  liable  as  afor^ 

"  fuid,  to  the  repair  of  any  fuch  old  highway  or  road,  (Iiall.re^ 

y  fpeftively  be  and  continae  in  the  fame  manner  liable  loihr 

*'  repair 
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^*  repair  of  fuch  new  highway  or  road,  or  fo  much  thereof  as 
'^  ihall  be  equal  to  the  burden  and  expence  which  he  fhall  be 

*  exonerated,  by  turnine  the  fame,  as  aforefaid, :  and  that  if  ^"^  Ifthepar- 

,      ,  ^  ^  i_r/viii_         -JL  tiM  cannot  agree, 

*  the  parties  cannot  agree,  the  fame  mail  be  viewed  by  two  jt  (hail  be  viewed 
'  juftices,  and  fettled,  adjuiled,  and  determined  by  them;  and  md  rettied  by 

'  from  and  after  fuch  determination  of  the  juftices,  the  inha-  ^J^f  i"!!*'!^  ^'^ 

-,  •rtiti  lit  inc  peace* 

'^  bitants,  or  the  perfon  liable  to  repair,  ihall  bear  all  charges  a  groft  or  an« 
^*  and  expences  of  indictments  and  profccutions  for  not  repair-  ""»*  /"«  ««»r 
"  ing  the  fame :  and  if  it  (hall  be  found  more  convenient  to  pj^^c,  \lc^^ 
^*  fix  a  grofs  fum,  or  an  annual  fum,   to  be  paid  by  any  fuch  thereto. 
^^  inhabitants  or  perfon,  inftead  of  fixing  the  part  or  propor- 
^'  tion  of  fuch  new  highway  or  road,  to  be  repaired  by  him, 
"  the  faid  juftices  may,  with  the  confent  of  fuch  perfon,  and  of 
^^  the  inhabitants  interefted  therein,  obtained  at  a  veftry  or 
"  publick  meeting  held  for  that  purpofe,  and  alfo  of  the  truf- 
^<  tees  at  a  pubhck  meeting,  if  it  be  turnpike  road,  order  and 
^*  direct  the  fame  accordingly ;  which  order  (ball  be,  and  for 
^^  ever  after  continue,  binding  to  all  perfons  whomfoever/' 

t  SeSf,  62.  And  it  is  further  enadted,  par.  33.  "  That  Whc.e  tmnpikc 
*«  when  the  inhabitants  fhall  be  indiSed  or  prefented  for  not  'o»<*«  a»^c  india- 
«*  repairing  any  highway,  being  turnpike  road,  and  the  court  miy^p^jwd^n 
<^  (hall  impofe  a  fine,  the  fame  (hall  be  proportioned,  with  the  the  fine  and  coib 
".  cofts  and  charges,  between  the  inhabitants  of  the  pari(h,  j^^jT""  ***«  '*"- 
«<  townfhip,  or  place,  and  the  trufteesof  fuch  turnpike  road  ;  tnulce"!* *^^ ^^* 
"  and  the  court  (hall  order  the  treafurer  to  pay  the  fum  fo  pro- 
^*  portioned,  if  it  (hall  appear  that  the  fame  may  be  paid  Without  endan- 
**  without  endangering  the  fecurity  of  the  creditors  who  have  8^*^'"^  thefecu. 
<«  advanced  their  money  upon  the  tolls  to  be  raifed  thereupon.''  [y/..*'*  ^^*^  "^'^*' 

t  Se£f,  63.     Eleventhly,  How  far  the  powers  of  the  high-  when  the 
way  aft  may  be  adopted,  it  is  recited  by  the  faid  ftatute,  par,  ppwert  /or  pro- 
70.    ^*  That  whereas  the    powers  given  by  fcveral  turnpike  ^'1j^"fj"'*^'^^'*'*» 
♦'  aftsare    ineffcciual  for  the  purpofes  of  digging,  providing,  turning"furnpikc 
*'  and  carryin:>   materials,  for  the    ufe   of  the  turnpike  roads  '******•  wiping 
♦«  therein  dcfcribed,  and  alfo  for  the  purpofes  of  enlarginc,  di-  u'^'**'  P["°'"« 

«c  I  .         •         r     t_  -1  1  1   rt      ^.   °'  acdges and  trees, 

"  verting,  and  turning  fuch  turnpike  roads,  and  flopping  up,  and  calling  fortK 
•*  felling,   and  difp^fing  of  the  old  roads  fo  to  be  diverted  and  ^*»«*J««t«  duty, 
•«  turned  ;   and  alfo  for  the  making,  opening,  and  cleanfing  of  TadwUrf mL 
*♦  ditches  and   drains,  and  the  cutting  and  pruning  of  hedges  ample  powers  for 
"  and  trees  ;  and  alfo  for  the  calling  forth  and  compelling  the  '^«^«  P"'^po^cii 
*'  performance  of  the  ftatute  duty  which  ftiall  belong  to  fuch  high^^J"aa.  "** 
"  turnike  roads:   and  whereas  more  ample  powers  have  been  '^^^  furvtyorof 
«  given  in  the  a£ts  for  highways  in  general,  (which  highways  ^uh^'thV^**'' 
•*  comprehend   and    include   turnpike   roads)  5  be  it  therefore  bation  onhc°"' 
**  ena^^tcd,  That  the  furveyors   (hall,  with  the    approbation  of  ^'^"'^^^•»  "''y 
"  the  truflees  of  every  turnpike  road,  apply  any  pan  of  tl?e  fo:7c"'thc"c  '"' 
**  tolls  and  ftatute  duty  in  the  execution  of  all  adl  or  ads  of  powers  u-on  and 
**  parliament,  for  the  amendment  and  preferva'ion  of  the  IvnslVv-  f^jt^v^  v>^Tvn^\vi\ 
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Mait,  vpen  the  »  way$>  and  (ball  execute  the  fame  upon  turnpike  roads  re> 
*«.-Jai::^„'  "  fpcaivcly,forthc  fevcral  purpofcs  aforefaid." 

t  Sc^.  64.  Twclfthly,  As  to  the  modes  of  proceeding,  it  is 
enaAed,  by  par.  72.  in  the  words  of  the  highway  ad^,  fed,  70, 

(i)Antc,p.4i3.  (])  ^  Tbat  the  forms  of  proceeding  contained  in  the  fchedule 
*^  ihall  be  ufed,  and  no  objedion  or  advantage  fhall  be  taken 
*'  for  want  of  form. — And  by  par.  74.  the  evidence  upon  which 
*'  convictions  are  to  be  made  is  the  fame  as  by  the  hightiiay 

WAfite,p4f4^  "  *a»  fc<a-   77»  and  78.  (a)— And  by  par,  7.  the  mann^ip 

idk.  76.  «<  i^ich  penalties  and  forfeitures  are  to  be  levied  and  recover* 

<*  cd  by  diftrefs,  is  the  fame  precifely  as  the  highway  aft,  fc£>.  73. 

(3)Ante,p.4i3,  «  (3) — By  par.   77.  the  time  for  ifluing  the  warrant  is  the 

mAp^aH'  **  ^*"^^  ^'*  ^y  ^^"^  highway  aa,  feft.  74.  (4)-By  par.  78.  and 
**  79.  the  application  of  the  forfeitures  are  to  be  applied  to  the 
'^  turnpike  roads,  and  how  forfeitures  under  40  x.  may  be  re- 
"  covered,  is  the  fame  as,  by  the  highway  ad,  kSt.  75.  excepting 
*^  that  the  turnpike  a£t  gives  fullcofts,  and  the  highway  aft 

(5)Antc,p.4i7.  "  double  cofts,  ^c,  (5)— The  fame  notice  to  be  given,  as,  by 

(6)  Antf,p.4i-r,  "  ^^  highway  aft,  fed,  76.  (6)--By  par.  80.  the  party  grieved 
lea.  75/        '  "  may  recover  fatisfadtion,  as,    by  highway  ad,    fed.  79* 

(7)  Ibid. fca.76.  "  {7) — ^y  pa*"'  81.  tender  of  amends  the  fame  as  fed.  8q« 
(8iAntc,p.4i9,  **  (8)— By  P^r.  82.  and  8^.  the  appeal  the  fame  as,  by  highr 
lea.  82.  «  way  aft,  fed.  8i.  (9) — By  par  85.  the  limitation,  mode  of 
(^)Antc,p.4»o.  u  pleading,  and  cofts  the  fame  as,  by  highway  afl,  fed.  8a  * 

Informitionifor       t  SiSL  65.     And  it   IS  further  cnafled  by  the  faid  fiatuU 

pcniitici,  in  or.  13  Gco.  3.  c.  84.  par.  48.     That  whereas  fraudulent  coiitn« 

l^^tTJrZ?^^  vanccs    may   be    prafliied  by    offenders,   their    friends,    and 

I?cf med  fraudu-    Others,  to  cvadc  the  juft  recovery  of  forfeitures  and  peptl- 

k«:a;iavoid.      tics,  by   fctting    up  colourable    profecutions,  be  it    cnafic4t 

«  That  jufticcs,  where  any  information  or  conviftion  (hall  be 

**  fct  up  by  way  of  defence,   or  to  defeat  any  information  or 

**  proceeding  on   any  forfeiture  or  penalty,  inflided  as  afore- 

<*  (aid,  to   examine  into  the  real  merits;  and  if  it  (hall  appear 

•*  that  the  fame  was  done  to  favour  the  oftender,  fuch  infer* 

"  mation  or  convidiion  Aall  be  deemed  to  be  fraudulent,  and 

«  null  and  void;   and  every  fuch  juftice  or  jufticcs  (bail  deter- 

*'  mine  and  convid,  as  if  no  information  or  convidion  had 

^»  been  made,  profccuied,  or  obtained.'* 
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CHAPTER  THE  SEVENTY-SEVENTH. 
Of  NUSANCES  rilatino   to  BRIDGES^ 


AN  If  now  I  am  in  the  fecond  place  to  confider  nufanoes  By  the  gmt 
relating  to  bridges  in  particular;  for  the  better  under-  chmagiUf^ 
ftanding  whereof  I  (hall  examine  :  How  publick  bridges  are  to  nor'^e^w*** 
be  repaired  by  the  common  law.     And  how  by  the  ftatute.      iiuii  beai^n- 

ed  to  mtke 
bridges  nor  banks,  bat  fuch  is  of  uM  tioM  aad  of  right  havo  horn  accaftoaf4«  Soe  aifo  %  laft.  70  r« 
s  Burr.  267. 

As  to  the  firft  point,  I  (hall  confider,  Firft,  In  what  man-* 
tier,  and  by  whom  fuch  bridges  are  to  be  repaired  by  common 
law.  Secondly,  In  what  manner  perfons  bound  to  fuch  rc-» 
pairs  are  to  be  proceedAl  againft. 

Si^f.   I.     As  to  the  firft  of  th^fe  particulars  it  feemeth  to 
be  clear.  That  thofc  who  are  bound  to  repair  fuch  bridges,  .^j^fg^^^^.^ 
muft  malce  them^  of  fuch  heighth  and  ftrength,  as  (hall  be  Diitonci^ 
unfwerable  to  the  courfe  of  the  water,  whether  it  continue  in 
the  old  channel,  or  make  a  new  one ;  and  that  they  are  not 
punKhable  as  trefpaflers  for  entring  on  any  adjoining  land, 
for  fuch  purpofe,  or  for  laying  thereon  the  materials  requifite 
for  fuch  repairs.     Alfo  it  feemeth  to  be  clearly  (a)  fettled,  (4)  %  inA.  701^ 
That  of  common  right  the  charge  of  repairing  sdl  common  0*0^**^6*^' 
bridges,  lies  upon  the  county  wherein  they  are,  unlefs  part  6'M<^rn3^37. 
thereof  be  within  a  franchife;  in  which  cafe  it  is  faid.  That  Saik.  35^*3S9< 
fo  much  as  is  within  the  franchife,  (hall  be  repaired  by  thofe 
of  the  franchife« 

Sfff.  2«  Alfo  it  feemeth  to  be  (b)  certain.  That  fuch  charge  (^)  ^  i^it.  700. 
may  be  caft  upon  a  corporation  aggregate,  either  in  refped  701. 
cf  a  fpecial  tenure  of  certain  lands,  or  in  rcfycSi  of  a  fpecial  p^^*^^  J*'* 
prefcription,  and  that  it  may  be  caft  upon  any  other  perfons  Far.  54,'  55. 
(l)  by  reafon  of  fuch  a  fpecial  tenure  as  hath  been  (hewn 
more  at  large  under  the  (iecond  general  head  of  the  prece- 
dent chapter.     But  it  is   (c)  faid.  That  a  man  (hall  not  be  .^^  ^  j„^ 
j)ound  to  repair  a  new  bridge  built  by  himfelf,  for  the  common  6  Modem  307/ 

Salkdd  359* 
C.  Car.  365.    a  Black.  6%y    Burr.  2594^ 

(i)  Therefore  a  tenant  at  will  of  a  houfe  which  adjoins  to  a  common  bridgey  although  he  is  aoS 
hound  ap  brtween  landlord  and  tenant  to  repair  the  hiufe,  yet  it'  it  becotee  dangeroufly  ruinous  to 
the  necefTary  intercourfe  of  the  bridgo,  as  tenant  at  wUl  only,  he  is  bound)  hi  reafiH  •/ bis  poJprfi9ir^ 
to  ref  ^t  It,  (•  fa;  as  IP  pretto;  the  pul|Uc  btiog  prejudiced.    Lord  Raym.  856. 
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good  :  but  that  the  county  fliall  be  bound  to  repair  it,  if  it 
become  of  pubJick  convenience,     (z) 

[z)  Thcrrforc  whric  a  particular  di'lrid^  rebuilt  a  f  ot-brid^c  o7'*.r  a  more  convenient  pat  of  tht 
Ifrcam,  an«i  cnn\crtcd  h  Into  a  bridge  for  horCc,,  c.irti,  and  cjrriigfij  as  the  diftncl  wat  not  boos^ 
by  cui^'^m  i-^  h\-\\<*  or  iTp..ir  Inch  ^  btlJ^c,  In:!  .1  font-uruii;?  oulv,  and  as  they  built  a  quite  d iff erer.t 
bridge,  in  1  -fifT!  ant  placi;,  which  pro%ed  ct  common  puLliflc  Ltiliry  to  tbr  county,  lh«  Co«tt'«at 
^.i^diiiiaous^  tlut  ciic  co>jnty,  and  not  the  difriiNU,  were  bound  to  repair  it.  Burr.  3594.  Blackm6t^, 

Sr^L  3.  As  to  the  fecond  particular,  viz.  In  what  man- 
ner.pcrfoi.s  bound  tofuch  repairs,  are  to  be  proceeded  againft; 
(«)  1  Jon.  173.  it  Icemeth  to  be  clc^r,  (^)  That  any  particular  inhabhant  or 
I'ttph^m  ici.^  inhabitants  of  a  county,  or  tenant  or  tenants  of  land  charged 
SaUccmTs^^*  ^^  ^^^  repairs  of  Cuch  a  brid'j»e,  may  be  made  defendants  to 
12  Modern  1 9S,  an  indi(5lmer.t  for  not  repairing  it,  and  be  liable  to  pay  the 
iH^R  -^-  >vhole  fine  aflefled  by  the  court  for  ibe  default  of  fuch  repairs, 
792,  s^A,  S56!  a"<i  fliall  be  put  to  their  remedy  at  Jaw  for  a  contributioa 
S4;8,  1169,  from  thofe  who  are  bound  to  bear  a  proportionable  (hare  ia 
V^M^y^-n' e,  *^*  charge,  for  the  neceluty  of  the  cafe  requires  ibe  grcateft 
F.N  ^.2':^.     expedition  iii  cafes  of  this  naiure. 

Itegiuer  268. 

2  Inlh  7CO.     H^rd,  13 !• 

(*)aLcv.  112.  Si^J.  4.  Alfo  it  hath  been  {h)  rcfolvcd,  That  it  is  net 
^'^'aj^c  17*.  Sufficient  for  the  defendants  to  an  indiciment  for  not  repairing 
y  Modern  120.  a  bridge,  to  excufc  thcmfcJves  by  (hewing  either  that  they  arc 
4-,  Aflizc  37.  jjQt  bound  to  repair  the  whole,  or  any  part  of  the  bridge,  vrith- 
12  and'iQ.  "  '  ^^^  (hewing  what  other  peilbn  is  bound  to  repair  the  faine; 
and  it  is  faid  that  in  fuch  cafe  the  whole  charge  (liall  be  lakl 
upon  fuch  defend^irits,  h)  rcafon  of  th'^ir  ill  plea* 

SrSJ.  5.  It  is  faid.  That  where  fuch  defendants  plead. 
See  iSid.  140.  that  y!.  B-  ought  to  repair  the  bridge  mentioned  in  the  irniicl< 
ment,  and  take  a  travcrfe  to  the  charge  againft  themfelvcs, 
the  attorney  general  in  this  fpecial  cafe  may  take  a  traverfe 
upon  a  irnvcrfe,  and  infill  that  the  defendants  are  bound  to  the 
repairs,  and  tr^ivcrfe  the  charge  alledged  againft  jf,  B.  and 
that  an  iflue  ought  to  be  taken  on  fuch  fecond  travcrfe;  and 
that  the  attorney  general  may  afterwards  furmifc,  that  the 
defendants  are  boui^d  lo  repair  it,  and  that  iIjc  whole  matter 
(h#ill  be  tried  by  an  indirVcrcnt  jury,  &c.    (3) 

(;j)  But  the  inf^if^mTir  ought  to  (h-w  \>!it  fmt  nf  bridtre  it  Is,  whctlirr  for  carts  and  carriitges, 
f>r  toi  hnrfis,  orfoo-mcn  only.  ]*d.  Kaym.  I175.*  And  if*  the  duty  to  npair  ari:ct  by  reaiui 
••t*  thf  t<  niiir  Mf  ccrtaiii  lard-.,  ihc  int'.j6niejit  mull  ]i;c-A-  wlicic  tbofc  lA:id5  lie.  x  Hale  iSu  Alhi 
for  th-  lurnt  of  an  injl^fiincj.t,  vide  I  Burn  2S1. 

f  Nfod-n  307.        4^^//.  (^      It  ft'cms  that  no  inhabitant  of  a  county  ought  to 
j.^i.o\.v» ,  50.      be  a  jriror  for  the  trial   of  an   iiiue,  whether  the   countv  be 

bi>und   to  fuch  repairs  or  not,  but  it  is  faid  that  he  maybe  a 

good  witnefs.    (4) 

'4^  Th?  I'jme  ubjed^ion  may  lie  againfi  tie  j-ri^'Cf  -Ahrre  th-y  are^iU  inteic.lcd.  In  which  caft 
ti'  ti'al  \h<\\  be  '.n  tli*:  next  county,  Viu-w  r»JiijW  o^u,  l^lc.  Out  by  i  Ana.  au  iohabiuat  may 
b^  a  Wiir'-h,     Vivir  pcii.  iccl.  -u. 

See. 
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Sen.  7.    As  to  the  fecond  point,  viz.  In  what  manner  fuch  alnft.roi.Toa 
bridges  are  to  be  repaired  by  ftatutc.  It  is  cna(SW  by  22  Hen.  ^  ^*'^'^'"  »5$* 
8.  c.  5.  "  That  the  jufticcs  of  pesrcc  in  every  (hire  of  this  Aremc.iyio 
**  realm,  franchife,  city,  or  borougii,  or  four  of  them  at  the  b^^fjies!'^*^**** 
*'  leart,  whereof  one  to  be  of  the  ^.v^rMW,  may  inquire,  hear,  nc^.kcj^. 
**  and  determine,  in  their  general   feflions,  of  all  manner  of  i^^i^^i*™  19-' 
•*  annopnccs  of  bridge*  broken  in  the  highways,  10  the  da- 
«*  mage  of  the  king's  liege  people,  and  to  make  Cuch  procefs 
**  and  pains  upon  eve: y  prefentment  afore  them,  for  the  refor- 
«*  mation  of  the  fame,  againd  fuch  as  o^r^w  to  be  charged  fop 
**  the  making  or  amending  of  fuch  bridges,  as  the  king's 
«*  juftices  of  his  bench  ufc  commonly  to  doj   or  as  it  ihall 
««  fecm  by  their  dilcretions  to  be  ncceliary  and  coiWeuient  for 
**  the  fpcedy  amendment  of  fuch  bridges," 

SeSf.  8-  And  it  is  farther  cnaclcd,  par.  2  and  3.  «'  That  Tuft^;„miT 
*^  where  it  cannot  be  known  and  proved  what  hundred,  provc;.d  jgaini^ 
**  riding,  wapentake,  city,  borough,  town  or  parifli,  nor  what  defauliww 
<^  perfon  certain,  or  body  politick^  ought  of  right  jto  make 
**  fuch  bridges  decayed,  by  reafon  whereof-  luch  decayed 
'^  bridges,  for  lack  of  knowledge  of  fuch  as  owen  to  make 
**  them^  for  the  moft  part  lie  long  without  any  amendment, 
**  to  the  great  annoyance  of  the  king's  Hibjcdls ;  in  every 
*^  fach  cafe  the  faid  bridges,  if  ibcy  be  without  city  or  towis- 
^  corporate  (hall  be  made  by  the  inhabitants  of  the  fhire  or 
*'  ridings  within  which  the  faid  bridge  decayed  {ball  happen 
*^  to  be:  a:id  if  it  be  within  any  city  or  town-corporate,  theji 
*'  by  the  inhabitants  of  every  fuch  city  or  town-corporate 
**  wherein  fuch  bridges  fliall  be.  And  if  part  of  any  fuch 
**  bridges  fo  decayed  happen  to  be  in  one  fbire,  riding,  city 
•*  or  town  corporate,  and  ihe  other  part  thercgf  i a  another 
*<  (hire,  riding,  city  or  town-corporate,  or  if  part  be  withia 
<«  the  limits  of  any  city  or  town -corporate,  and  part  without, 
'^  or  part  within  one  riding,  and  part  within  another,  that 
«^  then  in  every  fuch  cafe  the  inhabitants  of  the  (hires,  rid ing.s 
4*  cities  or  towns-cor^  orate,  Hull  be  charged  and  chargeable 
'  4<  to  amend,  make  and  repair  fuch  part  and  portion  of  fuch 
4*  bridges  fo  decayed,  as  (hail  lie  and  be  within  the  limits  of 
4*  the  (hire,  riding,  city  or  town- corporate,  wlicrcin  they  be 
4*  inhabited  at  the  time  of  the  fame  decays." 

Se£i,  g.  And  it  is  farther  cnafled,  par.  4.  "  That  in  every  JuftWesmay  t« 
**  fuch  cafe  where  it  cannot  be  known  and  proved  what  oer-  VrP.'°^^^*I'!'*"* 
**  fons,  lands,  tenements,  and  bodies  politick  owen  to  make  412. 
*'  and  repair  fuch   bridges,  that  for  fpeedy  reformation  and 
**  amending  of  fuch  bridges,  the  judices  of  the  peace  within 
*<  the  (hires  or  ridings,  wherein  fuch  decayed  bridges  being 
*'  out    of  cities   and   towns- corporate,    and  if  it  be  within 
*^  cities,  or  towns-corporate,  then  the  juftices  of  peace  within 
"  every  fuch  city  01  tgwn  corporate,  ur  four  of  the  faid  jufti- 
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Vide  iofra.        c#  ^^^  ^^  ^j^^  i^^^  wfaertof  one  to  bt  of  xhfirpmrumj  within 

WhicrVecmt     ^*  ^^  limits  of  their  fevend  commiffions  and  autboricies»  may 

tDBMiketbis      ^^  call  before  chem  the  confiables  o^everj  town  and  parUh, 

p«ft  of  Che  ad    w  being  within  the  dire,  riding,  city  or  town-corporate,  u 

^  well  within  liberty  as  without,  wherein  fuch  bridges  or 

^  any  parcel  cherecrf'  (hall  happen  to  be,  or  elfe  two  of  the 

*^  moft  honeft  inhabitants  within  every  fuch  town  or  pariih 

^*  in  the  faid  Ihire,  riding,  city  or  town-corporatr*  by  the 

'*  difcretion  of  the  faid  juftices  of  peace,  ^c.     And   at  and 

**  upon  the  appearance  of  fuch  conftables  or  inhabitants  the 

**  fiud  juftices  of  peace,  CsTr.  with  the  aflent  of  the  faid  con« 

^*  ftables  or  inhabitants,  may  tax,  and  fet  every  inhabitant  in 

**  any  fuch  city,  town  or  parifli,  within  the  limits  of  their 

^*  commiffions  and  authorities,  to  fuch  reafonable  aid  and  fuo 

*^  of  money,  as  they  lhall  think  by  their  difcretions  convenient 

<*  and  fufficient  for  the  repairing,  re-edifying,  and  amendine 

**  of  fuch  bridges,  and   after  fuch  taxation  made,  the  faid 

**  juftices  lhall  caufe  the  names  and  fums  of  tvcij  particular 

'''^^**"d^°"    *•  perfon  fo  by  them  taxed,  to  be  written  in  a  roll  indented: 

&d  Tidl^infra.  i  "  *"^  ^^  ^^^  ^^^^  powcr  and  authority  to  make  two  coU 

Ann.c.  iS.&c.  <*  ledors  of  every  hundred,  for  collcdion  of  all  fuch  fums  of 

*^  money  by  them  fet  and  taxed,  which  colIeAors  receivbe 

**  the  one  part  of  the  faid  roll  indented^  under  the  feals  of 

*<  the  faid  juftices,  fhall  have  power  and  authority  to  colled 

**  and  receive  all  the  particular  fums  of  money  therein  con- 

**  tained,  and  to  diftrain  every  fuch  inhabitant  as  ihall  be 

*<  taxed,  and  refufe  payment  thereof,  in  his  lands,  goods  and 

*^  chattels,  and  to  fell  fuch  diftrefs,  and  of  the  fsJe  thereof 

*<  retain  and  perceive  all  the  money  taxed,  and  the  refiduc, 

•«  (if  the  diftrefs  be  better)  to  deliver  to  the  owner  thereof: 

«*  and  that  the  fame  juftices,  or  four  of  them,  within  the  limits 

**  of  their  commiffions  and  authorities,  may  alfo  name  and  ap- 

u)  The  office   "  point  two  furveyors  (5)  which  fliall  fee  every  fuch  decayed 

ofruneyors,  for  <«  bridge  repaired  and  amended  from  time  to  time  as  often  as 

^^Jcnr^u""'  "  need  fliall  require,  to  whofe  hands  the  faid  collcftors  fhall 

^ufwir/innMed  ^*  pay  thc  faid  fums  of  money,  taxed  and  by  them   received, 

'by  the  jufticet    «  ^nd  that  the  colledors  and  furveyors,  and  every  of  them,  and 

Se^high^onft.^.  "  ^*^cir  executors  and  adminiftrators,   and  the  executors  and 

Wes.    1  Bum*  "  adminiftrators  of  them,  and  every  of  them,  from  time  to 

>^^*  <«  time,  ftiall  make  a  true  declaration  and  account  to  the  juftices 

<<  of  peace  of  the  (hire,  riding,  city,  or  town  corporate,  wherein 

<«  they  lhall  be  appointed  coUciSlors  or  furveyors,  or  to  four 

«  of  the  fame  juftices,  whereof  one  to  be  of  the  quorum,  of 

<<  the  receipts,  payments  and  expences  of  the  faid  fums  of  mo- 

^<  ney  :  and  if  they  or  any  of  them  refufe  that  to  do,  that  then 

**  the  fame  juftices  of  peace,  or  four  of  them,  from  time  to 

<*  time  by  their  difcretions,  flull  have  power  and  authority  to 

'<  make  procefs  againft  the  faid  colledors  and  furveyors,  aad 

.•*  every 
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^  every  of  them,  their  exccutore  and  adminiftritofS,  tnd  the 
**  executors  and  admtniftnitors  of  every  of  them,  by  attach* 
*^  ments  under  their  feals,  returnable  at  the  general  fei&on< 
^*  of  peace :  and  if  they  appear,  then  to  compel  them  to  ac- 
**  count,  as  is  aforefaid;  or  eUe  if  they,  or  any  of  them,  re- 
*^  fufe  that  to  do,  then  to  commit  fuch  of  them  as  ihall  refufe 
^<  to  ward,  there  to  remain  without  bail  or  mainpriie,  till  the 
**  faid  declaration  and  account  be  truly  made.*' 

5/i?.  JO.  And  it  is  farther  enaded,  par.  5.  *•  That  where  .^y^^^^  ^^ 
^'  any  bridge  or  bridges  lying  in  one  fliire  or  riding,  and  fuch  make  pr^?« 
<*  perfons  inhabitants,  bodies  politick,  lands  or  tenements,  into  evcxy  ftin^ 
«^  which  owen  to  be  charged  with  the  making  and  amending 
«<  of  fuch  bridges,  lien  and  abiden  in  another  (hire  or  riding, 
«<  or  where  fuch  bridges  been  within  any  city  or  town  corpo- 
<(  rate,  and  the  perfons  inhabitants,  bodies  politick,  lands  or 
««  tenements,  that  owen  to  make  or  repair  any  fuch  bridges 
«  lien  and  been  out  of  the  (aid  cities  and  towns  corporate,  in 
«c  every  fuch  cafe  the  juftices  of  peace  of  the  (hire,  city,  or 
c«  town  corporate,  within  which  fuch  decayed  bridges,  or  any 
c<  part  thereof,  (hall  happen  to  be,  (hall  have  power  to  enquire, 
c<  hear  and  determine  all  fuch  annoyances,  being  within  the 
«s  limits  of  their  commifEons  and  authorities.  And  if  the  an- 
«<  noyance  be  prefented,  then  to  make  procefs  into  every  fliire 
<(  within  this  realm,  againft  fuch  as  owen  to  make  or  amend 
«  any  fuch  bridges  fo  prefented  before  them  to  be  decayed,  to 
«<  the  annoyance  and  let  of  the  pafiage  of  the  king's  fubje£ls, 
€t  and  to  do  further  in  every  behalf  in  every  fuch  cafe,  as  they 
€€  might  do  by  authority  of  the  faid  ad,  in  cafe  that  the  per- 
4(  fons,  isfc.  which  owen  to  be  charged  to  the  amending  or 
cc  making  of  fuch  bridges,  i^c.  were  in  the  fame  (hire,  (!f^. 
c(  where  fuch  annoyance  fhall  happen  to  be.  And  that  all  whichthefte- 
«c  flierifFs,  and  bailiffs  of  liberties  and  franchifes,  (hall  truly  rifTi  ikaU  fenw. 
€1  ferve  and  execute  procefs  as  fliall  come  to  their  hands  from 
«(  the  faid  juftices  of  peace,  afore  whom  any  prefentment  (hall 
c4  be  had  for  any  fuch  annoyance,  according  to  the  tenor  and 
«  efFed  of  the  faid  procefs  to  them  direded,  i^c,  on  pain  to 
^^  make  fuch  fine  as  ihall  be  fct  on  them  by  the  difcretion  of  the 
44  faid  juftices." 

SfH.  If.  But  It  is  provided,  par.  6.  "  That  nothing  in  Cin(|ttep«tt 
**  the  faid  aft  contained  fliall  be  prejudicial  to  the  liberties  of  excepted. 
•*  the  five  ports,  or  members  of  the  fame." — And  for  reformat 
tionof  annoyance  of  bridges  within  the  faid  ports  and  members, 
it  is  farther  enacted,  par.  7.  *'  That  the  warden,  mayors,  and 
*^  bailiffs  eleded,  and  jurats  of  the  fame  poru,  and  every  of 
^*  them,  have  power  apd  authority  to  enquire,  hear,  and  de« 
'*  termine  all  manner  of  common  annoyances  of  bridges  within 
*'  the  fame  por^s  and  members,  and  to  make  fuch  procefs,  pains, 

3  "  uxations. 
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^  taxations,  and  all  other  things  within  the  fame  ports  and 
^'  members,  as  the  juftices  of  the  peace  may  do  in  other  fliires 
*^  or  places  out  of  the  fame  ports,  by  virtue  of  the  faid  2A  in 
"  every  behalf.'* 

Se^.  12.  And  it  is  farther  cnafted,  par.  8.  **  That  the  faid 
<*  juftices,  tf«:.  may  allow  fuch  reafonable  cofts  and  charges  to 
<«  the  faid  furveyors  and  colledors,  as  by  their  difcretion  (hall 
«<  be  thought  convenient." 

5tf<f7.  13.  And  it  is  farther  enaSed,  par.  g.  **  That  fuch 
part  and  portion  of  the  highways  in  every  part  of  this  realm, 
as  well  within  franchife  as  without,  as  lie  next  adjoining  to 
any  ends  of  any  bridges  within  this  realm,  diftant  from  any 
of  the  faid  ends  by  the  fpace  of  300  foot,  be  made,  repaired!, 
and  amended,  as  often  as  need  (hall  require ;  and  that  the 
juftices  of  peace  in  every  (hire  of  this  realm,  franchife,  city, 
or  borough,  or  four  of  them  at  (he  leaft,  whereof  one  to  be 
of  the  quorum,  within  the  limits  of  their  commiflions  and 
aucboiities,  may  enquire,  hear,  and  determine  in  their  gene- 
ral fefiions,  all  manner  of  annoyances  of  and  in  fuch  high- 
ways, fo  being  and  iying  next  adjoining  to  any  ends  of 
bridges  within  this  realm,  diftant  from  any  one  of  the  ends 
of  fuch  bridges  300  foot,  and  to  do  in  every  thing  concern 
ing  the  making,  repairing,  and  amending  fuch  highways,  ^c. 
in  as  large  and  ample  manner  as  they  might  and  may  do  to 
and  for  the  making,  repairing,  and  amending  of  bridges,  by 
virtue  of  the  faid  a£l.'* 


Z  Ind.  70t. 

Salt.  359* 
6  Mo«L  255, 
256. 


t  Se^.  14.  In  the  conftruftion  of  this  ftatute  the  following 
opinions  have  been  holden :  Firft,  That  no  private  bridges 
are  within  the  purview  thereof,  but  only  fuch  as  are  common  in 
the  highways,  where  all  the  king's  liege  people  have  or  may 
have  paiTage. 


»I^.  701,701.  Se^.  15.  Secondly,  That  unlefs  the  juftices  of  the  peace 
of  a  county,  or  town,  tft.  be  four  in  number,  and  one  of 
them  of  the  quorum,  they  have  no  manner  of  jurifdidion  by 
virtue  of  this  ftatute;  but  it  is  faid,  That  the  juftices  of  the 
peace  of  the  county,  in  which  fuch  town,  being  not  a  county 
of  itfelf,  and  wanting  fuch  a  number  of  juftices,  (hall  lie,  may, 
by  virtue  of  the  (irft  claufe  of  the  ftatute,  determine  all  an- 
noyances of  bridges  within  fuch  town,  ^c.  if  it  be  known 
what  pcrfons  in  certain  are  bound  to  repair  the  fame :  bat  if  it 
be  not  known,  it  feems  that  fuch  annoyances  are  left  to  the  re- 
medy of  the  common  law,  becaufe  the  claufe,  which  in  fuch 
caie  authorifes  the  juftices  of  the  peace  to  tax  all  the  inhabi- 
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tants,  feems  exprefsly  to  confine  the  power  of  taxing  tbc  Inha* 
bitants  of  fuch  towns  to  their  own  juftice,  ^c. 

Se^.  16.  Thirdly,  That  all  houfiiolders  dwelling  in  any  11011.703, 
county  or  town,  i^c.  whether  they  occupy  any  lands  or  not ; 
and  alfo  all  perfons  who  have  lands  in  their  own  pofleiTion  or 
manurance,  whether  they  dwell  in  the  fame  county,  (^c.  or 
not;  and  alfo  all  bodies  politick,  either  redding  in,  or  having 
lands  in  their  own  hands  in  a  county,  ^c,  are  liable  to  be  tax- 
ed as  inhabitants,  within  the  meaning  of  the  Aatute. 

Se£l.  17.     Fourthly,  That  the  taxation  to  be  made  in  pur-  1  inft.  704. 
fuance  of  the  ftatute  ought  10  be  aflcflcd  diftinftly  on  each  inha-  ^'^"^^  *  *^«^-  9U 
bitant,  and  not  on  a  whole  hundred,  parifh,  or  town  in  ge* 
neral. 


"  Se£f.  18.  Fifthly,  That  all  privileges  of  exemptions  and 
difcharges  from  contribution  to  the  repairs  of  decayed  bridges, 
whether  fuch  exemptions  were  originally  derived  from  charter 
or  a£l  of  parliament,  or  any  other  foundation  whatfoever,  are 
taken  away  by  the  exprefs  words  of  the  ftatute,  **  That  the  juf- 
*'  tices,  if^.  fliall  tax  and  fet  every  inhabitant." 

Se^.  19.  It  hath  been  queftioned  whether  a  borough,  which 
hath  no  bridge  within  its  own  limits,  be  not  liable  to  contribute 
to  the  repairs  of  a  county  bridge. 

t  SeSI.  20.  And  to  prevent  more  money  being  raifed  than 
is  nccefTary,  and  to  dircd  the  application  of  what  is  raifed,  it  is 
cnaded,  by  i  Anne,  ft.  1.  c.  18.  "  That  thejuftipes  in  fef- 
"  fions  (hall  have  full  power,  upon  due  prcfentdient  to  them 
**  made  that  any  bridge  within  their  refpedtive  jurifdidions 
**  is  out  of  repair,  and  which  by  them  hath  ufually  been  or 
«*  ought  to  have  been  repaired,  to  aflcfs  every  town,  parifh,  or 
«<  place  within  their  refpeSive  commiffions  in  the  ufual  pro- 
**  portions  toward  the  repair  of  bridges,  to  be  levied  andcol- 
*<  lefted  by  the  conftables  or  by  fuch  other  perfon  or  perfons, 
**  as  thcfaidjufticcs  in  feflions  ftiall  direft,  and  paid  by  the 
**  faid  colicftors  to  the  high  conftables  of  every  Ixundred  in  6 
**  days  after  they  (hall  have  received  the  fame,  and  the  high 
«*  conftables  (hall  in  10  days  after  the  receipt  thereof  pay  the 
«*  fame  to  fuch  perfon  as  the  faid  jufticcs  Ihall,  in  feflions,  ap- 
*<  point  to  be  trcafurers  of  the  fame  (allowing  the  faid  per- 
^*  fons  not  exceeding  3  d.  in  the  pound)  to  be  employed  and 
<«  accounted  for  according  to  the  orders  and  directions  of  the 
•'  faid  juftices  for  and  towards  the  amending  of  fuch  decayed 
•*  bridges  and  the  highways  at  the  end  of  fuch  bridges  as  need 
**  (hall  require,  which  afrcflments  Ihall  be  levied  by  diftrefs 
*<  within  10  days  after  demand,  and  every  conftable  or  other 
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<<  pcffon  who  fhUl  ncgltSt  to  aflefs,  cclleA^-or  p^j  tbc  m^ticy 

*^  asaforefaid,  (hall  forfeit  409.  and  « very  treafurcf  that  itpall 

^*  pay  any  money  but  by  the  order  of  (beiuflices  as.aforcfoid^ 

*'  fhall  forfeit  5  /,  and  all  fines,  iflues,  penalties  or  forfciti|ret 

*'  upon  any  prefentment  or  indidment  for  not  repairing  Jf^. 

<*  {hall  be  paid  into  the  hands  of  the  treafarer  for  the  puFpofes 

*^  aforefaid,  and  not  into  the  exchequer.     And  all  qiicAiont 

*^  concerning  the  repairs  aforefaid,  (hall  be  determined   in  ^tbe 

**  fame  county  wherein  they  lie,  and  no  prefentment  oriBjiifi* 

(m)  a  certiorari  ««  ment  (hall  be  removed  by  certiorari  (a)  out  of  the  county 

lies  upon  an  or*  cc  inio  any  Other  court,  exccpt  thc  right  of  repairing  bypri- 

jTn^ringr     "  vatc perfons/or by  5  &6  Will.  &  Mary,  c.  11.  the  ngfe 

private  bridge,     «  between  par ifhcs  Came  in  queftion)  and  on  which  queftioA 

^"vi^c"ft!tutc-  **  inhabitants  are  admiflablc   witncfles.     The  general   iffue 

Ut  Uicy  oughi  "  may  be  pleaded   and  this  aft  and  the  22  Hen.  8.  vtlzf  be 

to  return  the  acI  "  givcn,  with  any  fpecial  matter  in  evidence,  and  the  pbiifitiff 

T.\r  ^\.    "  ^*"  *>«  ^'^^^^  ^°  p^y  ^°"Wc  cofts-" 

founded.    Dalt. 

504.  And  it  h's  bsen  determined  thrtt  this  %6t  of  Queen  Ann  extendi  only  t#  bridges  yrbev  tke 
county  is  charged  to  repairs  and  that  where  a  private  perfon  or  pari&  !•  charged  the  5  and  4 
WiU.  3*  c.  i  I.  hath  aUowed  the  granting  a  ctrt'frar'u    Strange  900. 

The  expcnce  of       "f  Se^.  21.     It  is  alfo  enaded,  by  12  Geo.  2.  c.  2g.  f.  13. 

repairing  bridges  for  the  morc  eafv  afTeffing,  levying  and  colle^ing  the  count? 

a  county  rate,  ratcs,  "  That  no  part  of  the  money  to  be  rawed  aiid  colieoed 
^^  in  purfuance  of  this  ad  fhall  be  applied  to  the  repairs  of  any 
*'  bridges,  &c.  until  prefentmcuts  be  made  by  the  refpeflive 
'*  grand  juries,  at  the  afiize,  great  feflions,  general  gaol  tfcli- 
**  very,  or  gc^icral  or  quarter-feffions  of  ihe  peace,  hehf  for 
"  the  county  or  place  of  the  infufHciency,  inconveniency,  or 
**  want  of  reparation  of  th?ir  bridges,  &c.  &c/* 

Jufticesmay  ^  Se^.  2?.     Alfo,  it  is  further  enaded,  par.  14.     •*  That 

rcpi?or  br^d^^^^^  "  whcn  any  public  bridges,  ramparts,  banks  or  ccpts  or  other 
*'  works  are  required  to  be  repaired  at  the  expence  of  aoy 
^*  county  or  place,  the  juftices  of  the  peace  at  their  graoa 
**  or  quarter  feflions  refpedively,  or  the  greater  part  of  them 
^^  then  and  there  aiTem bled,  if  they  think  proper  and  conve* 
^^  nient,  after  prefentment  to  be  niade  as  aforefaid  of  the  Wf^t 
'^  of  reparation  of  fuch  bridges,  ramparts,  banks  or  cef 
**  may  contra^  and  agree  with  any  perfon  or  perfon?  fftri 
^'  building,  repairing  and  amending  the  {ame,  and  all  .ptl^ 
**  works  which  are  to  be  repaired  and  done  by  afleflmeht  in 
'*  the  reipeclive  cciunties  or  pUces,  for  any  term  or  tersft  of 
^<  years  not  exceeding  fevcn  years  at  a  certain  anmyal  .".fuiii, 
^^  payment  or  allowance  for  the  fame;  fuch  ccntrmSbak  at 
<<  contradors  giving  fufficient  fecurity  for  the  due  psrfiDCiB^ 
<<  ance  thereof  to  the  clerk  of  the  peace  or  other  offioer  cfiiit 
''  place  refpc&ively  ;  and  fuch  juftices  at  their.  ra^JcAiflC 
^^  genera!  or  qtxarter  feflions  fhall  give  public  aottce  of  ^dieir 

^*  totcntioa 
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^  ititentiOA  ef  contrading  MafareGwi)  and  fucb  contniSls 
<<  ffiall  be  made  at  the  moft  reafonaUe  price  propofed  ;  and 
<<  alt  ciMiCraAa  wben  agreed  tOy  and  all  orders  relating  thnreto 
<<  ^all  be  entered  in  a  book  to  be  kept  by  the  clerk  of  the 
<*  lieaceor  other  officer  refpedively  for  that  purpofe,  and  kept 
**  among  die  records  of  the  place,  to  be  from  time  .to  time  in- 
'<  rpeded  by  any  of  the  faid  jiiftices  within  the  limits  of  their 
**  commiffions  and  by  any  peribn  or  perfons  employed  con« 
**  cerning  the  (ame  without  fee  or  reward/' 

t  SiSi.  23.  It  is  alfo  further  enaded,  by  14  Geo.  2.  c.  33.  Juiiices  mty 
**  That  the  juftices  of  the  peace  of  any  county  or  place,  at  •'2'*^*^*i^  *^" 
^^  their  general  feffionsor  i^neral  quarter  feffions  aflembled  or  nbmil.  ^ 
^  the  major  part  of  them,ihall  have  power  to  purcbafe  of,  or 
^^  agree,  or  contraA  with  any  perfon  or  perfons,  bodies  poli- 
*'  tick  or  corporate  for  any  price  or  parcel  of  land  adjoining 
^^  or  near  to  any  county  bridge  within  the  limits  of  their  ref« 
**  pe£live  commidions,  for  the  more  commodious  enlarging, 
M  or  convenient  rebuildipg  of  the  fame ;  which  pieces  or 
*^  parcel  of  land  (hall  not  exceed  one  acre  in  the  whole  for 
^  any  fuch  bridge  and  (ball  from  time  to  time  be  paid  for  by 
**  the  refpeAive  county  treafurers  out  of  any  monies  raifed  or 
**  to  be  raifed  by  virtue  of  12  Geo.  2*  c,  29  ',  fuch  treafurers 
**  being  thereunto  authorifed  by  orders  under  the  hands  anA 
<<  feals  of  the  juftices  at  feffions  or  the  major  part  of  them  ; 
<^  which  lands  fo  purchafed  (hall  b^  conveyed  as  the  (aid  juf- 
^  does  in  feffions  (hall  appoint,  in  truft,  for  the  ufes  and  pur- 
^  po(es  ot  enlarging  or  rebuilding  fuch  bridges  refpedively." 


CHAPTER   THE   SEVENTY-EIGHTH. 
Of  NOSANCES  RBLATWO  f  o  PUBUC  HOUSES. 


FO  R  the  better  underfbnding  of  flufances  relating  to 
public  houfes,  I  (ball  con(ider:  In  what  manner  they 
are  prevented  and  reftrained  by  the  common  law,  and  in  what 
manner  by  (tatute. 

£a9«  I.     As  to  the  firft  point  it  (eems  to  be  agreed.  That 
the  keqperof  an  inn  may,  by  the  commoA  law,  be  indided 
and  fined,  aa  being  guilty  of  a  publickiiu(anoe  (a)  if  be  ufiial-  («]  Palm.  374. 
hrharbour  thieves,  or  perfons  of  fcandaliMia  repuut^on,  or  (i)  f^^f  3"'  ^^$*  , 
ioffor  frecfnentdiforders  in  his  houfe,  or  take  exorbiunc  prices,  cL  Cu!  549.' 
orfirt  (e)  up-snew  inn  in  a  plaoe,  where,  tbevt  is  i)o  manner  D>i»>n  c.  7. 
ef  Aced  of  onct  to  the  hindrance  of  other  ancient  and  well  ^^^  ^°'°*  '^^ 
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(a)  1  Hale  X74. 
Dale.  c.  7. 
Palm.  374. 
a  Roil.  345. 


{b)  Palm.  374. 
»  Roll.  345. 
(c)  10  H.  7.8. 
39  H. 6. 18. 19 
9  Coke  S7. 
(J)Dy.  158. 
B.  Ac.  lur.  caf. 
76.  9a. 

(OH.P.C  146. 
Dalton  c.  7. 
(/)  5E-4.  2 
a)  l*alm.  374- 
aRi)U.34.q,'U6 
8  C.  C.:l.v's 
cafe.     B!aLicerby 
f.    2.      1    Salic. 
Shower  26s. 


governed  inns,  or  {a)  keep  it  in  a  place  in  rcfpeft  of  its  (itua- 
tion  wholly  unfit  for  fuch  a  purpofe, 

5^^.  2.  And  it  feems  alfo  to  be  clear.  That  if  one  who 
keeps  a  common  inn,  rcfufe  either  to  receive  a  traveller  as  a 
gucft  into  his  hoafe,  or  to  find  him  victuals,  or  {b)  lodg^iog, 
upon  his  tendering  him  a  reafonable  (r)  price  for  the  fame, 
he  is  not  only  liable  to  render  (d)  damages  for  the  injury  in 
an  a£lion  on  the  cafe  at  the  fuit  ot  the  party  grieved,  butVnay 
alfo  be  {e)  indifted  and  fined,  at  the  fuit  of  the  king.  Alfo  it 
is  faid,  That  he  may  be  compelled  by  the  conftable  (f)  of  the 
town  to  receive  and  entertain  fuch  a  perfon  as  his  gueft,  <ind 
that  it  is  no  way  {g)  material  whether  he  have  any  (ign  be- 
fore his  door  or  not,  if  he  make  it  his  common  bufmefs  to  en- 
tertain pafTengers, 


169.     Cro.  Elic.  622.     Browntow  2  <^4.     Keilw 
3S8.     Moor  S77.      12  Mod.  2155.     CJayt.  97, 


50*     IT  and  12  Will.  3.  c. 
God  bolt   546.       Cvth. 


.  15. 
150, 


(fc)  2  Roll.  A. 
84.  85. 


(i}2Rol.A.84. 

S.Ik.  45- 
a  Roll.  345, 
Palm. 367,  374. 
2  Kcb.  506. 

T  Buir.  109. 

Silk.  45. 
Blackcrby  170. 
Gr.dbolt  345. 
Hut:on  100. 
Cro.  Jac.  528. 

Dalton  56.  133. 
204,  Vide  455. 
fca.  13. 


X  Burrow  22. 


Vide  F.  N.  B. 
172. 

Rcj:irtcr  184. 
Rait.  6S6. 


Se^.  3.  It  feems  to  have  been  always  clearly  {h)  agreed. 
That  he  who  has  an  inn  by  prefcription,  may  lawfully  enlarge 
it  upon  the  fame  land  which  has  been  ufed  with  it,  either  by 
ereding  new  buildings  thereon,  or  turning  ftablcs  into  cham- 
bers of  entertainment,  and  that  he  fliall  have  the  fame  prlvi- 
leg<5  in  fuch  new  parts  of  his  houfe  as  in  any  of  the  old, 

SeSf.  4.  Alfo  it  feems  to  be  (i)  fettled  at  this  day.  That 
any  perfon  may  lawfully  fet  up  a  new  inn,  unlefs  it  be  incon- 
venient to  the  publick  in  fonie  of  the  rcfpcds  taken  notice  of 
in  the  firft  ledtion,  and  that  he  has  no  need  of  any  licence 
from  the  king  for  this  purpofe,  for  the  kecpinij  of  an  inn  is  no 
franchife,  but  a  lawful  trade,  open  to  every  fubject.  But  if  an 
inn  degenerate  into  an  ale-houfe,  by  fuffering  difordearly  tip- 
pling, it  {hall  be  deemed  as  fuch. 

But  it  is  faid  by  Dalton,  that  inn  keepers  ought  to  kavc 
licence  and  be  bound  by  recognizance  for  keeping  good  order 
as  ale-houfe  keepers  are. 

And  by  the  commiflion  of  the  peace,  two  juftices,  one  where- 
of fliull  be  of  the  quorum,  may  inquire  ol  innholders^  and  of 
all  arid  fingnlar  other  perfons,  whoihall  ofFend  in  the  abufe  of 
weights  and  meafures,  or  in  the  Tale  of  victuals,  againft  the 
form  of  the  ordinances  in  that  behalf  made. 

Se5l,  5.  As  to  the  fecond  point,  viz.  In  what  manner  nu- 
fancesofthis  kind  are  prevented  and  reftrained  by  ftatutc,  it 
is  enabled  by  liKdw.  2.  c.  6.  *•  That  no  o:hcer  in  city  or 
*'  in  borough,  that  by  reafon  of  his  office  ought  to  keep  af- 
^^  fizes  of  wines  and  vidtuals,  io  long  as  he  is  attendant  .to  * 

"  tha; 
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«*  that  ofEce,  (hall  not  merchandize  for  wines  nor  vifluals, 
«*  neither  in  grofs  nor  by  retail ;  and  if  any  be  convidl  of 
<*  fuch  ofFence,  the  merchandize  Ihall  be  forfeited  to  the  king, 
**  and  the  third  part  thereof  dehvercd  to  the  party  that  fucd 
t'  for  the  fame,  &c." 

SeSf,  6.  And  it  is  farther  cnafled  by  6  Rich.  2.  c.  9.  Repealed  by  7 
"  That  no  viftualler  {hall  have,  cxercife,  or  occupy  any  ju-  Rich.  2.  c.  n. 
"  dicial  office  in  any  town,  but  only  where  no  other  pcrfon 
**  fufEcient  may  be  found  to  have  the  fame  office.  In  which 
"  cafe  yet  the  fame  judee,  for  the  time  that  he  fhall  continue 
^*  in  the  faid office,  {hall  utterly  omit  and  abftain  himfelf  and 
**  his  from  the  exercife  of  vi&ualling,  upon  pain  of  forfeit- 
*^  ing  his  victuals  fo  fold." 

Se^.  7.  And  it  is  farther  enafted  by  3  Hen,  8.  c.  8. 
^*  That  as  often  as  any  victualler  chofen  to  bear  any  office 
**  within  any  city,  borough,  or  town*corporate,  which  for  the 
*'  time  that  he  {hall  ftand  and  be  in  fuch  office  fliould  have  the 
^^  aflcffing  andcorredion  for  felling  of  viftuals,  that  then  two 
^  difcrcet  and  honed  perfons  of  the  fame  city,  borough,  or 
**  town-corporate,  not  being  viftuallers,  nor  any  of  them 
*'  being  a  vidualler,  (ball  be  chofen  by  the  commonalty  of  the 
*•  fame  city,  borough,  or  town-corporate,  in  like  form  as 
"  the  faid  officer  {hall  be  chofen  :  which  two  perfons,  with 
**  the  faid  officer,  {hall  be  fworn  truly  to  fefs  and  fet  the  prices 
*'  and  aifizes  of  vidual  there,  for  the  time  that  any  fuch  vic- 
^^  tualler{hall  abide  in  the  fame  office  :  And  that  then  it  {hall 
**  be  lawful  to  all  and  everv  of  the  faid  officers,  after  the  fama 
^*  viAuais  be  fet  andfefledby  the  fame  officer,  and  the  faid 
"  two  perfons,  or  one  of  the  fame  two  perfons,  the  other  bc- 
"  ing  ab{enr,  to  merchant  and  fell  wines,  and  all  other  vic- 
*'  tual  in  grofs,  and  at  retail,  during  the  time  that  he  {hall  be 
**  in  any  fuch  office,  without  any  thing  therefore  to  forfeit: 
**  The  faid  ftatute,  a£t,  and  ordinance  of  12  Edw.  2.  or  any 
^^  other  act  or  acts,  ordinance,  or  ftatute  to  the  contrary  made 
*'  in  any  wife  notwithftanding." 

Sea.  8.     Alfo  it  is  enaded  by  21  Jac,  i.  c.  21.  "  That  all  vide  c.  j«c. 
**  hoftlers  or  inn-holders  fliall  fell  their  horfe-bread,  and  their  609-  610. 
•*  hay,  oats,  beans,  pcafe,  provender,  and  alfo  all  kind  of  vie-  »^«l*---5»*i^' 
''  tual,  both  for  man  and  beaft,   for  reafonablc  gain,    having 
**  refpcdt  to  the  prices  for  which  they  {hall  be  fold  in  the  mar- 
**  kets  adjoining,  without  taking  any  thing  for  Jitter."  • 

And  it   is    farther  cnafted  by   the   faid    {latute,   «  That  Cmhcw  ico. 
**  every  ho{Her  and  innkeeper  dwelling  in  any  town  or  village.  Skin.  291. 
**  being  a  thoroughfare,  and  no  city,  town-corporate,  or  mar-  ^^>,"'<*'^  '^** 
<*  ket  town,  wherein  any  common  baker,  having  been  an  ap-  9  ilcufel'  ^'. 
"  prentice  to  the  trade  for  feven  years,  is  dwelling,  may  make 
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*^  withia  his  houfe  horie«brcad  fufficient^  Uwful»  ^d  of  due 
^^  afiize,  according  to  the  price  of  grain  or  corn ;  anjr  thing 
*^  in  the  Taid  ftatuce  contained  to  the  contrary  notwithftan£ 
"  ing." 

And  it  is  farther  enafied,  <*  That  if  the  horfe-brea^i 
<r  which  any  of  the  faid  hoftlers  or  innbolders  ihall  make,  ht 
^^  not  fufficient,  lawful',  and  of  due  affize,  according  to  die 
^^  price  of  grain  and  corn,  as  abotrefaid  ;  or  that  if  tnj^  oC 
<^  them  (hall  offend  in  any  thing  contrary  to  diis  a£}»  the  juC- 
'^  tices  of  affize,  juftfces  of  oyer  and  terminer,  juftices  of 
^^  peace,  in  every  (hire,  liberty  or  franchife  within  this 
<^  realm,  ihcriifs  in  their  turns,  and  ftewardt  in  their  Icets, 
^  may  inquire,  hear,  and  determine  the  faid  oflRences  of  the 
*^  faid  hoftlers  and  innbolders,  who  (hall  be  fined  for  the  firft 
'*  offence,  according  to  the  quantity  of  the  offence,  tud  for 
^  the  fccond  oSknce  (hall  be  imprifoned  for  one  months  and 
<^  for  the  third  (hall  (bnd  upon  the  pillory,  C^r." 

HeforetM.  fta-  ^^-  9-  And  it  IS  enaded  by  5  and  6  Edw.  6-  c.  ^. 
tuce  it  was  Uw.  ^  That  the  jufticcs  of  peace  withm  every  (hire,  city,  borougbr 
fui  for  any  one  cc  town-corporate,  franchife,  or  liberty  within  this  realms  or 
houfrwithouJ^'  "  two  of  them  at  the  Icaft,  whereof  one  to  be  of  the  ptmim, 
licence,  for  it  «<  (hall  have  fuU  power  and  authority  within  every  (hirr^  city, 
r'*Vh'^*"r^'  **  ^^*  ^^  ^^^^^9  ^^f^^SP^  and  put  away  common  icUing  of 
any  one  ^-iH  free  "  ale  and  bccr  in  common  ale-houfes  and  dppling-houfes," 

to  follow.     But 

If  it  was  diforderly  kept  it  was  indiaable  as  a  nufance.    Salk.  45. 

Daitonc.y.  Se^.  10*     And  it  (eems  to  have  been  the  general  opinion  in. 

Huct  100.  the  conllruAion  of  this  claufe,  that  an  alehou(e  keeper  fup- 

wl^RlyJ'itoj.  pj'cflcd  in  purfuance  of  it,  cannot  be  afterwards  licenfed  again 

1405.  but  in  open  feflions. 

Si^.  II.     And  it  is  further  cnaficd  by  the  faid(btuteof 
^**^*  ^^'  5  and  6  Edw.  6.  c.  25.  f.  i.  6  and  26  Geo.  2.  c.  31.  «  That 

**  none  (hall  be  admitted  or  fuffered  to  keep  any  common 
*<  alchoufe  or  tippling-houfe,  except  in  fairs,  but  fuch  as  iball 
^*  be  allowed  in  the  open  feflions,  or  by  two  juftices  of  peace, 
*<  whereof  one  to  be  of  the  querum^  (i) 

(l^  Tb".  chuff  excepting  fain,  in  the  feveral  adt,  arifcs  frem  the  neceflity  of  the  thing,  ref^lnf 
ih-:  .V  commodtt'on  of  perf<>n4  refoitiog  tUthtr*  But  thoTe  who  AaU  brew  fuch  ale  or  beis  taho 
hHQ  by  them  '.n  tiiri,  muft  take  care  to  (ire  notice  to  the  gaugert  that  the  fame  may  be  farr«y«d  { 
frtr  tht.ugli  thr>  3T«  txcropted  from  taking  licpnce,  they  rnnfl  neverthelefs  pay  the  dotiet  of  ^cife. 
And  thi>  ind-jlgciice  fesroerh  to  be  intended  only  in  the  place  where  the  common  fair  is  hei4  g  ted 
not  in  a»)  privoie  houfe,  which  may  be  within  the  limits  of  the  town  where  fuch  fair  fliaU  be  kept, 
ci:cfiii«'>)  whert  ChfTC  artijveofcdAle-boufesfaAcicat*     I  Bum*  ft 5. 


f  Sfif. 
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t  &^.    12.      But  it  1$  recited  by    a  Geo.    2.   C.  a8.  f.  11.  The  manner 

That  many  inconveniences  have  arifeti  firom  perfons  being  •ndtimeuf 
liccnfcd  to  keep  inns  and  cominonalehoufes  (i^  by  juftlces  JJ*"^!."^^^^ 
of  the  peace^  who  living  remote  from  the  places  of  abode 
of  fuch  perfonSy  may  not  be  truly  informed  as  to  the  occa- 
iion  or  waAt  of  fuch  inns  or  common  alehoufes  or  the  cha- 
mbers of  the  perfons  applying  for  licence  to  keep  the  fame; 
it  is  therefore  enabled  by  the  26  Geo.  %.  c.  31.  L  4.    <^  That 
*<  no  licences  for  the  purpofes  aforefaid,  fhall  be  granted  but  is  MoJ.  154. 
**  on  the  firft  day  of  September  yearly,  or  within  twenty  *  s*'^-  c=*-  ««3- 
**  days  after  ;  and  that  fuch  licence  (hall  be  made  for  one  year  ^°'*"^*  ^^* 
^^  only   to  commence  on  the  twenty-ninth  day  of  the  faid 
**  September  ;  and  that  the  day  and  place  for  granting  fuch  Forthepcntl- 
**  licences  (hall  be  appointed  by  two  or  more  of  the  juftices  licJnces'^i^ott 
^^  adi'ngfor  the  divifion  (2)  (where  the  perfon  to  be  licenfed  beingiegaJiy 
**  dwellsj  by  a  warrant  under  their  hands  and  feals  at  leaft  ten  f ^'n*^*  j^*** 
*<  days  before  fuch  meeting,  direded  to  the  high  conftable  or  ia.r.6.  9  Ana 
**  high  conftables  of  the  faid  divifion  requiring  him  or  them  «•  23*    ^  G^o- 
"  to  order  his  or  their  refpedive  petty  conftables  or  other  I'n^V'Jlf* 
^*  peace  officers  to  give  notice  to  the  leveral  innkeepers  and  r.  20. 
*^  alehoufe  keepers  within  their  refpe<flive  conftaUewicks  of 
^  the  day  and  place  of  fuch  meeting  ;  and  all  licences  here- 
<^  after  granted  at  any  other  time  or  place  (hall  be  null  and 
•^<  void  to  all  intents  and  purpofes  whatfoever. — But  by  fed. 
*<  1 6.  this  ad  (hall   not  extend  to  alter  the  time  or  times 
*'  of  granting  fuch  licences  for  keeping  of  common  inns  or 
^^  ale-houi'es  in  any  city  or  town-corporate,  (3} 

(i)  Houfes  for  the  accommodation  of  perfons  who  refort  to  the  feveral  watering  placp*  in  t)ie 
•kisgdom,  where  their  refpe^ive  owners,    their  gueftt  lodge,  board,  dreft   their  viftuals,    luvp'^y 
then  with  ale,  beer  and  other  liquorf  and  entertain  their  JMffet  at  8  ^.  a  day,   but  feU  to  no  other 
•  pcrftms  are  not  inns  nor  ale- hoafei  within  this  iStm 

(2)  But  it  is  not  neceflary  to  fet  forth  fpecially  tp  the  licence  that  it  was  granted  at  a  general 
meeting  of  the  jnftices  holden  for  the  divifion  $  and  therefore  a  convidiun  foi  keeping  an  ale-houfc 
without  fuch  licence,  is  not  good  upon  the  evidence  of  the  licence  only  but  there  muil  be  othsr 
evidence,    a  SefT.  Ca«  xSjt    Andrews  Si. 

(3).  in  cities  and  tovms-corporate  fuch  certificate  isfuppofed  not  to  be  necefl*4ry  by  reafon  of  the 
propinquity  of  the  perfons  to  be  licenfed.     s  Biifr.s7. 

t  SeSf.  13.     And  it   is   alfo  enaSed   by  the  faid  ft^tute^  juftices  autho- 
"  That  upon  granting  licences  by  juftices  of  the  peace  to  any  rifcd  to  grant  li- 
*'  perfon  to  keep  an  alehoufe,  inn,  vidlualling  houfe,  or  to  ^^"^^*  "?"."  '^® 
**  fell  ale,beer»  and  other  liquors  by  retail,  every  fuch  perfon  fnt'iTa'Tecojjlfi- 
*^  fhall  enter  into  a  recognizance  to  the  Jeing  ia  the  fum  of  xo  /•  x^n^e* 
^f  with  two  fuiEcient  fureties  each  in  the  fum  of  5].  or  one 
*<  fu^cient  furety  in  the  fum  of  10  A  under  the  ufual  condi* 
'*<  tion  for  maintenance-  of  good  order  and  rule  within,  the 
*^  fame  ;  and  in  cafe  the  perfon  appl/ihg  for  fuch  licence  (ball 
<<  be  hindered  through  ftckncfs  or  infirmity  or  any  other  rea« 
/^  fqiiable  caufe  to  be  allowed  by  the  faid  juftices,  to  attend  in 

G  g  4  **  perfon 
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«'  perfon  at  the  meeting  of  the  fame  juftices  for  granting  the    . 
**  faid    licences  that   it   (hall   be   lawful  for  them  to  grant 
"  fuch  licence  upon  t\Vo  fufScient  fureties  entering  into  fuch 
«<  recognizance  each  in  the  penalty  of  lo/.  for   perforaiance    • 
**  of  the  condition  of  the  faid  recognizance.  (4^ 

(4)  The  court  of  King's  Bench  has  no  power  to  review  the  rejifons  upon  which  juftices  of  tlie  ' 
peace  form  thrir  juJ^m^nls  in  granting  licences,  by  tvay  of  appeal  from  juib  jwdgmcntt  ttr  ' 
9vtr-rulb:g  tie  d'tfcrethn  intiujifd  to  tbem.  But  if  it  clearly  appejri  that  the  ju'.lices  have  been 
partially,  nialiciuufly,  or  corruptiy  inBuenced  in  the  exercife  of  this  difcretion  and  have  confe- 
quently  aVufcJ  the  truft  rcpnlVd  in  them;  they  arc  liable  to  profecution  by  indiAme.it  or  infor« 
inition  or  even  poHibly  by  udlon  if  the  malice  be  very  grofs  and  injurious.  But,  if  their  jud^* 
ment  be  v\r'>ng,  ani  their  heart  and  intention!  be  pure,  Otd  furbid,  that  they  Jhculdbe  fumiAtdm 
L^^rd  Manstielcl*  Burrow  556.  Lut  on  the  contrary,  if  julUcet  have  ailed  from  bad  mo« 
tives  and  rrj/d^^c,  in  granting  licence^,  the  circumftancc  of  their  being  intru(led  with  an  ablblutc 
diicretion  forms  the  ilrungeil  cafe  for  the  intcrpofition  of  the  court.  Burrows  1716.  1-86.  A 
mandamus  therefore  will  not  lie  to  compel  the  julUcrs  to  grant  a  licence,  i  B;irnard  R.  B«  402* 
1  Burrows  556.  But  the  court,  on  afHdavics  importing  a  charge  of  corruption  will  call  upon  them 
tJ  ihew  the  reafons  wheieby  they  guided  their  difcretinns  and  will  grant  a  rule  to  Hiew  caufe  why 
they  (hould  not  grant  the  licence,  and  if  they  do  not  (hew  fufficient  caufe  the  court  will  grant 
information.  And  for  inilanccg  of  granting  and  icfufing  ioformations.  Vide  Strange  SSi, 
Burrows  653.  13 17. 

(5)  The  juftices  ^^^7.  j^.  And  it  IS  farther  enaftcd,  by  5  and  6  Edw.  6. 
^rdL?^^thou^t^  ^-  25.  f.  3.  "  That  the  juftices  of  peace  of  every  fhirc, 
cither  informa-  **  clty,  borough,  (ffr.  may  at  their  quarter-fcffions  by  pre- 
tionorconvic-  cc  fentmcttt,  information,  or  othcrwife  by  their  difcretion,  in- 
«i"fe"' Forton-  "  «l"*»*c  of  all  fuch  pcrfons  as  fhall  be  allowed  to  keep  any 
vidion  is  only  "  alc-houfc  or  tippling-houfe,  and  that  be  bound  by  recogni- 
ncceirary  where  tc  yancc,  as    is  abovcfaid,  if  any  of  them  have  done  any  aft 

the  penalty  IS       ,,,..,  r     r  •       i       i       /•  •    ■  "^ .       • 

procetJca  for,     **  whcrchy  they  have  forfeited  the  fame  recognizance  :  And 

whi«  h  <;u.Vwt  to  «  the  faid  juftices  (hall  upon  every  fuch  prefentment  or  infer- 

l!d!^^i('4vr(ond'*  '*  mation,  award  proccfs  againft  every  fuch  perfon  fo  prefcnt- 

1303.  Mos.      "  edor  complained  upon  before  them,  to  fhew  why  he  (hould 

VidcSirange      (c  ^ot  foffcit  his  recognizancc,  and  may  alfo  hear  and  deter* 

31.  contra.     ^^  mine  the  fame  by  all  fuch  ways  and  means,  as  by  their  dif- 

«*  crction  fliall  bethought  good."  (5) 

^  t  Se^^'  1 5-     And  it  is  further  enaclcd  by  26  Geo.  2.  c.  31. 

t^kr  •r.'iTn.  ^-7-  '*  '^  '^^'^^  ^"y  juftice  of  the  peace  of  any  county,  riding, 
ccncci  unku  "  city,  libc;  t . ,  ur  town-corporate  wherein  fuch  licence  fhall 
ciiufc  bff  frawfi  ci  ]^Q  L-rantcii;  :;|i(ni  complaint  or  information  that  fuch  Ji- 
rons'oftCrc*  "  cenfcd  pci.«  .  -i.th  done  or  committed  any  ad,  offence  or 
ccgiiizaiKt  hue  "  njifJcmcanor,  '%  Hereby  in  the  judgment  of  the  fame  juftice 
been  tuifiucd.  tc  j-^,^h  rccogniz  ince  may  be  forfeited,  or  rhc  cor.dirlon  thereof 
(6)  If  thcjuf-  "  broken  may  b\  .-jnimons  ^6)  under  I  .s  h^iid  and  fcal  require 
ticeconvid^s  *'  fuch  pcrfon  fo  '  (-mplained  of,  or  informed  n^ainft  to  ap- 
wiih<)ut  ;i  fum.  (c  pgar  aj  the  next  general  or  quarter-feflirn*^  of  the  peace  for 

iBons  he  IS  lia-     *,      i        r     j  ^  -j-  •  i-t  *^ 

bict..anini^r-  "  the   faid    county,  ndmg,  city,  libertv    (-    -.own-corporaic 

maiion  jortiic  «'  tlicu  and  there  to  anfwer  to  the  matter  ••'     »:h  complaint  or 

Tr^nTc-s  *  **  information  ;  and  alfo  may  bind  the  1  k   ,   .:  or  pcrfons  who 

L.'^K^y.  Mo-«  *'  ^^^^  make  fuch  complaint  or  inform'ati  /•»  or  any  other  pcr- 

Seif.  Calls  353.  *«  fon  or  perfons  in  a  recognizance  to  aj^j^ear  at  fuch  general 

L.  Riy.  1303-  *'  or  quartcr-felfion  and  give  evidence  againft  fuch  pcrfon  fo 
L.  Ray.  1405.^  4t  complained 
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**  complained  of  or  informed  againft  j  and  the  jufticesof  the 
**  peace  in  their  general  or  quarter  feffions  (hall  have  power  to 
**  dire£l  the  jury  which  (hall  attend  at  fuch  feffions  for  the 
**  trial  of  traverfes  or  fome  other  jury  of  tweltrc  honeft  and 
*'  fubftantial  men  to  be  then  and  there  impanncllcd  by  the 
**  fheriff,  without  fee  or  reward,  to  inquire  of  the  mifde-> 
•*  meanorchargcd  in  the  faid  comphint  or  information  j  and 
**  if  fuch  jury  mall  find  that  the  perfon  fo  complained  of  or  in- 
•'  formed  againft  hath  done  any  aft  whereby  the  condition  of 
^*  his  recognizance  is  broken,  fuch  a£l  being  fpecified  in  fuch 
*^  complaint  or  information,  if  (hall  be  lawful  for  the  tourtof 
^^  fefllon  to  adjudge  fuch  perfon  guilty  of  the  breach  of  fuch 
^<  recognizance  (7)  which  verdift  and  adjudication  (hall  be 
<<  final  to  all  intents  and  purpofes,  and  thereupon  the  faid  juf- 
**  tices  (hall  order  the  recognizance  entered  into  by  fuch  of- 
*•  fender  to  beeftreaied  into  the  court  of  exchequer  to  be  !c- 
"  vied  for  his  majefty's  ufe  ;  and  that  the  faid  perfon  thecon- 
*^  dition  of  whofe  recognizance  (hall  be  fo  adjudged  to  be 
**  broken  and  forfeited,  Ihall  from  and  after  fuch  adjudi^ca- 
**  lion  be  utterly  difabled  to  fell  any  ale,  beer,  cyder,  perry, 
**  fpirituous  liquors  or  ftrong  waters  for  the  fpace  of  three 
<*  years,  and  any  licence  granted  to  fuch  perfon  during  fuch 
**  term  (hall  be  void  and  of  none  effeft — But  the  jufticcs  may . 
<'  adjourn  the  hearing  and  trial  to  the  then  next  general  or 
V'  quarter-feflions  where  the  fame  (hall  be  finally  determined." 

(7)  There  are  two  modes  of  fap^eiTing  a  licenfcd  al:*-houre :  Firft,  by  procreding  -on  a  T)reacA 
of  the  coadicion  of  the  recognizance  ^  (but  the  pirty  having  another  trade  or  being  i  bailiff  can  be 
no  caafe  in  fuch  cale.)  Secondly,  by  indidmeut,  and  then  theie  muft  b:  fuch  diforders  proved,  su 
will  amoant  to  a  nufance.  Salk.  45.  for,  except  for  diforder,  the  juftices  cannot  fupprefs  a  licenC.-d 
jtle-houfe.  Saik.  471.  But  where  an  ale-houfe  is  fupprefTed  by  iodi^ment  as  a  common  nufance ; 
It  i&  as  to  the  perfon,  not  the  h'>ul'c,  for  that  may  be  liceni'ed  to  a  better  man.     Hutt  ioo« 

t  "  And  by  par.  11.  If  any  perfon  (hall  be  difabled  by  con- 
*'  vitSlion  to  fell  ale,  beer,  cyder  or  perry ;  he  (hall  by  the 
**  fame  convidlion  be  difabled  to  fell  any  fpirituous  liquors, 
"  any  licence  before  obtained  for  that  purpofe  notwithftand- 
**  ing,  and  every  licence  granted  to  him  for  felling  ale,  beer, 
*'  cyder,  perry  or  fpirituous  liquors  (hall  be  void,  and  if  he 
*^  (hall  fell  during  fuch  difabiiity  he  (hall  be  puni(hed,  or  for 
**  falling  without  licence,  and  a  certificate  from  the  clerk  of 
**  the  peace  ("which  he  (bail  grant  without  fee)  of  fuch  convic- 
•'  tion  (hall  be  legal  evidence." 

Aj7.  16.  And  it  is  farther  enabled,  by  5  and  6  Edw.  6. 
c.  25.  f.  4.  "  That  if  any  perfon,  other  than  fuch  as  (hall  be 
'*  allowed  by  the  faid  juftices,  fliall  obftinately,  and  upon  his 
"  own  authority,  take  upon  him  to  keep  a  common  ale- 
**  houfe,  or  tippling-houfc,  or  (hall  contrary  to  the  com- 

"  maadmtivt 
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^<  mandment  of  the  faid  juflices  or  two  of  them,  ufe  com* 
*^  monly  felling  of  ale  and  beer^  except  in  fairs ;  that  then  the 
^^  faid  juftices,  or  two  of  them,  whereof  one  to  be  of  the 
^*  quorum^  Ihall  for  every  fuch  ofFence  commit  ever 7  fuch 
*^  perfon  fo  offending,  to  the  common  gaol  within  the 
^^  faid  (hire,  city,  borough.  Sic.  there  to  remain  without 
^  bail  or  mainprize  by  the  fpace  of  three  days  ;  and  before 
^^  his  deliverance  the  faid  juftices  (hall  take  his  recognissace 
^*  with  two  fureties.  That  he  fhall  not  keep  anjf  cooudoq 
^'  alehoufe,  tippling-houfe,  or  ufe  commonly  felling  of  ale 
^  or  beer,  as  by  the  difcretion  of  the  (aid  juftices  ffliaU  fisem 
**  convenient.'* 

The  eicTfeinAn'i  t  Se/l.  17.  And  it  is  farther  enafted  by  26  Geo.  %.  c.  jr. 
took  to  he  proof  f.  ^.  «*  That  whcre  any  juftice  of  the  peace  (hall  ^MfytcA  mat 
an^hJuSlTfc-''"'  "  any  alehoufc-kcepcr,  vi^ualler,  or  retailer,  feUs  ale,  beer, 
kiseper.  ^*  cydcr,  or  perry,  without  fuch  licence,  it  (hall  and  majr  be 

'^  lawful  for  fuch  juftice  to  call  fuch  fufpeAed  perfon  before 
<^  him,  and  alfo  any  ezcife-officer  or  gauger  to  produce  before 
^  fuch  juftice  his  ftock  book,  or  other  account  which  focb 
*^  officer  keeps,  of  the  charge  or  furvey  of  fuch  fufpeded  per* 
*^  fon  in  refped  of  any  of  the  liquors  aforefaid  i  and  likewife 
**  to  examine  fuch  excife-officer  or  gauger  upon  oath  touc|i- 
^'  ing  the  manner  in  which  fuch  officer  furveys  or  charges 
'^  fuch  fufpe^d  perfon  in  refpe£l  of  any  liquors  afore(aid,.  or 
*<  how  or  in  what  manner  fuch  fufpeded  perfon  adually  pays 
*^  the  duties  for  any  of  the  faid  liquors  ;  and  if  it  (halL  appear 
*^  by  fuch  ftock  book  or  other  account,  or  by  the  examinauoa 
*^  of  the  faid  officer  or  gauger,  that  fuch  peribn  fo  fufpefled 
^^  of  felling  any  of  the  liquors  aforefaid,  is  furveyed  as  a  vie* 
<*  tualler  or  retailer,  and  is  charged  with  the  fame  duties  that 
*^  visual lers  and  retailers  are  ufually  charged  with,  and  pay 
<'  for  any  of  the  liquors  aforesaid,  and  is  not  in  titled  to  the 
'^  allowance  or  abatement  given  to  common  brewers,  thea 
**  and  in  fuch  cafe  fuch  fufpeded  perfon  (hall  be  deemed  aa 
<^  alchoufe-kceper,  vi£luallcr,  retailer,  or  feller  of  any  of  the 
^^  liquors  aforesaid,  to  all  intents  and  purpofes,  as  if  the  (aoie 
*'  bsul  been  proved  by  two  witncflcs.'* 

t  SeJI.   18.     And  it  is  farther  enafled,  par.  10.   "  That  if 

«3m?ne'lJc7foni  "  any  pcffon  (hall  make  information  before  any  one  juftice, 

fufpc^ted  not  to  ^^  and  (hcw  probable  caufe  that  he  fufpe£}s  that  any.  pcdoo 

Le  liccnfcd*        cc  fpjjg  jj^^  ^cer,  or  other  liquors,  without  a  licence  from  ^two 

<*  juftices,  it  fhall  be. lawful  for  fuch  juftice  to  call  fuch  fuf- 

^^  pe£led  perfon  before  him,  and  alfo  to  fummon  any  odier 

«<  perfon  as  evidence,  to  prove  the  charge  agatnft  fuch  fuf- 

^^'peded  perfon;  and  if  fuch  perfon  fo  fummoned  (hali  xefult 

'*  to  appear,  or  when  appearing  ihall  refufe  to  be  examined 

<^  upon  oath,  and  give  evide4ice  as  aforefaid,  fuch  pQrfoa  (ft 

**  perfoos 
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<^  perfoos  (ball  forfeit  die  fiim  of  10  A  to  be  levied  by  dif* 
««  tre6>  Uc.  for  tbe  afe  of^  the  poor  where  the  ofiender  ihall 
^  live."     W 

if)  Th<  joftkca  auy  rupprcfa  an  unUctni^a  alchoq/c  at  iiferedooy  |br  on  the  denial  of  a  licenct 
lA  'a^ipeai  liei.  And  on  the  commitment  of  the  owner  of  fuch  unlSoiaiM  houfe,  the  want  of  a 
BtMtJu  tin  only  come  in  ^ueftlon,  and  not  the  reaibn  why  it  wu  denied*    Salk.  46. 

StS*  %q^    And  it  it  farther eoaAed^  by  3  Car.  i.  c*  3.  Shfodenii75« 
^i4  That  if  any  perfon  (hall  upon  hit  own  authority,  not  being-  |S"ca/A^i4. 
^  theremito  lawfully  licenfed,  take  upon  him  to  keep  a  (;ooi<a  ' 

^  moaalehoufe  or  tippling-boufet  or  uTe  commonly  felling  of  . 
•*  ale,  or  beer,  cyder,  or  perry,  except  in  fairt,  every  fuch  i?)  JthJ^^^ 
*<  perfon  fhall  for  every  fuch  offence  forfbit  twenty  (hillingt  which  was  nd^ 
<*  to  the  u(e  of  tbe  poor  .of  the  pari(h  where  fuch  offence  (h^  tedintheformtr 
**  be   coerunitted;  the  fame  offence  being  viewed  by  any  bS^JKJoJ^^ 
«c  mayor,  bailiff,  or  juftice  of  peace,  or  other  head  officer  which  the  sc. 
♦•  within  the  feveral  limitt,  or  confieffiMi  by  the  party  fo  of-  i^-^^^ 
M  fending,  or  proved  by  the  oath  of  two  witneflet,  to  be  cbia^rtfe^t 
^  taken  before  any  mayor,  bailiff,  or  other  head  officer,  or  <o  be  virtnaif|> 
•♦  any  juftice  of  peace,  being  within  the  limitt  of  their  com-  q^^  ^  A 
'  <«  miAon«'V  (9)  wbidiVf«foihe» 

the  amount  anA 
thit  Aipmr  of  ierying  the  peatldct  for  chia  nStttcc,  I  htte  omitted  to  lofert  it.  Vide  ioln^ 
UiA.  39.  page  464. 

t  Siff.  20.  And  it  it  fiirdier  enadedby  a6  Geo.  2.  c.  31,  Thcdcfkofifco 
r.  4. «  That  the  faid  recognizance,  with  the  condition  thereof,  ^^^"SIIL 
•*  fitriy  written  or  printed,  fhall  forthwith,  or  at  the  next  cm  to  the 
«•  general  or  quarter  feffiont  of  the  peace  at  fartheft,  after  f«ff»*^ 
^  granting  foch  licencet,  bo  fent  or  returned  to  the  clerkt  of 
*^  the  peace,  or  perfont  afiing  at  fuch,  for  every  county, 
^'  riding,  city,  libertv,  or  town*corporate  in  England^  wherein 
**  fuch  licencet  (ball  be  granted,  under  the  handt  of  the  juf* 
^  tiers  of  peace,  before  whom  fuch  recognizancet  were  uken« 
<*  to  be  by  the  (aid  clerks  of  the  peace,  or  fuch  other  perfon 
^  a£ling  as  fuch,  duly  entered  or  filed  amongfl  the  recordt 
^  of  the  feffiont  of  the  peace;  and  for  e^ery  fuch  licence 
«<  granted  without  taking  fuch  recognizance;  and  for  every 
<<  fuch  recognizance  uken,    and  flot  fent  or  returned  at 
«<  aforcfaid,  every  juflice  of  the  peace  figning  fuch  licence, 
«(  (ball  forfeit  3 A  ts.'H.  and  by  ft&.  6.  the  forfeiture  for 
«<  granting  licencet  without  takioe  recognizancet,  (ball  be 
<<  together  with  coftt  to  him  who  fhall  fue/* 

t  SOf.  %u    And  it  is  aUb  further  enaAed^  by  par.  5.  of  which  they 

<^  That  the  clerkt  of  the  peace  fhall  keep  a  regifter  or  calen-  fl»Udernrcr  an 

•«  dar  of  til  the  recognizancet  fo  fent  or  returned,  and  ibaU  \^^i^t^,r 

^  deliver  to  the  jufticet  at  tteir  general  meetingt  in  Septem«  yeaily  meetinsa, 
••  her,  every  year,  for  granting  licences  in  each  dividon, 
««  9L  pUec,  a  true  copy  of  fuch  regiftcr  or  calendar  1  and 
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«*  that  for  every  recognizance  there  (hall  be  paid  to  the  juf- 
^  tices  clerk,  taking  fuch  reco;^n:zances  to  the  clerk  of  the 
**  peace,  as  a  tee  for  recording,  and  for  making  and  dcliver- 
^'  ing  copies  as  aforefaid^  one  (hilling,  and  no  more,  by  the 
*'  pcrfon  licenfcd,  over  and  above  the  fees  payable  to  the  (aid 
**  jufticcs  clerks.*' 

ConTi^fonof         t  5*'^'^'  2a.     And  in  is  further  enacted  by  par.  13,  "That 

•niiccnfcj  por^   *«  cvcrv  conviction  of  any   offender  for  felling  ale,  beer,  or 

*•••  ^^  ^•/^'    *'  other  liquors  without  fuch  licence,  or  after  being  difabled 

*      *        <^  to  fell  as  aforcfaid,  (hall  be  certified  by  the  juftice  of  peace 

"  making  the  fame,  to  the  next  general  or  quarter  fefiionsto 

"  be  filed  and  entered  amojig  the  records  of  the  faid  feflion : 

*<  and  there  (hall  be  added  that  the  fame  is  the  lir(f,  fecond  or 

"  third  conviction. — Provided  always,  that  the  offender  who 

«^  (hall  be  puni(hed  by  virtue  of  this  adl,  (hall  not  be  pu- 

«  ni(hcd  for  the  fame  offence  by  virtue  of  any  former  ad, 

^'  and  i  C9nverj(>.     Nor  (ball  this  a3  extend  to  the  two  uni- 

<•*  verfities." 

Thr  manner  of       t  St'^-   ^V     ^"^  ^'  *^  further  enaifted  by  the  above-men* 

©btainjng  a        tioned  (latutc  26  Geo.  2.  c.  31.  par.  2.  for  the  better  pre" 

wrpntncen..  venting  diforders  in  alehoufes,  "  That  no  licence  Ihall  be 

led  bcK.ie.         "  granted  to  any  perfon   ^except  in  cities  and  towns  corpo- 

*^  rate,  f.  16.)  not  licenfcd  the  year  preceding,   unlefs  fuch 

"  perfon  produce  at  the   general  meeting  of  the  juftices  in 

**  September,  a  certificate   under  the  hands  of  the  parfooi 

Burr,  ec"        **  vicar,   or  curate,  and  the  major  part  of  the  churchwardeos 

558.  '       **  and  overfccrs,  or  elfe  of  three  or  four  reputable  and  fub- 

**  ilantiai  houfcholders  and  inhabitants  of  the  parifh  or  place 

**  where  fuch  alehoufe  is  to  be,  fetting  forth  that  fuch  p9r(bn 

**  is  of  good  fame,  and  of  fobcr  life  and  converfation  j   and 

«^  it  (hall  be  mentioned  in  fuch  licence  that  fuch  cenificile 

**  was    produced,  otherwife  fuch  licence  (hall  be   null  and 

**  void."  (10) 

:\z)  In  v!t:ci  and  tawns  corporate  fiich  ccitificatc  is  fuppcfcd  not  to  be  ncceffary,  by  reaf^  cf 
tlif  rrop"4'"*y  "*^  '^^^  pcifan  to  be  liccnlcJ.  i  Burn  27.  Vet  ir  is  difcrctianary  in  the  jntiicct 
vhoTi  i^fC',  \-»ll  liccnic,  :ind  a  m;«iH?.»mii»  will  n.-t  he  to  compel  ilic  julUctb,  becAufc  Uie  itiiaz.K 
"Why  it  wws  denied  rcfjtiewith  themL-hcs.     Scr.  S81. 

How  in  cafes  of  -^  Sivf,  24.  And  it  is  further  enafted  by  faid  (tatute,  par.  3. 
death  ^V^^^'^^-  <*  That  if  any  licenfed  perfon  (hall  die,  or  remove  from  an 
good!'^  ^^^^  ii  alehoufe,  it  (hall  be  lawful  for  the  perfon  fucceeding  to 
"  fuch  Koufe,  to  keep  on  the  faid  alehoufe  during  the  refidue 
(ii)By29Geo.  ^^  of  the  term  of  fuch  licence,  on  condition  that  within  thirty 
ri'»€*necciTity  •>/  **  days  after  fuch  death  or  removal,  fuch  perfon  obtain  fuch 
this  certiticJte  cc  certificateas  afbrcfai  J,  ( 1 1 )  to  be  figned  by  fome  neighbour- 
i^u1i?n"herc.  "  »"o  juftice,  in  orJcr  to  its  being  produced  at  the  next 
pr^ienrarives  of  **  general  meeting  i:i  September  i  and  if  fuch  ceriiJicate  be 

the  party  d/:ng.  u  ^qj 
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*<  not  Co  obtained  and  figned  within  the  faid  thirty  days,  then 

**  immediately  from  and   after  the  expiration  thereof,  fuch  viJelnf.-a, 

**  licence  fhaJl  be  nul!  and  void  i  and  no  licence  fhall  entitle  ^^^'  35- 

*^  any  perfon  to  keep  an  alchoufe  in  any  other  place  than 

**  that  in  which   it  was  firft  kept  by  virtue  of  fuch  licence  j 

*^  and  fuch  licence  with  regard  to  all  other  places,  (hall  be 

•*  null  and  void/' 

t  Sen.  25.     And  it  is  further  enaflcd  by  26  Geo.  2.  c.  13.  No  juftlcc  wh« 
f.  II.  "  That  no  jufticc  of  the  peace  being  a  common  brewer  orfpiiitu^ui' 
**  of  ale  or  beer,  innkeeper  or  diftiller,  or  a  feller  of  or  dealer  liquors,  (hall 
<*  in  ale  or  fpirituous  liquors,  or  interefted  irt  any  of  the  faid   ",'*^'^^"j'JJg^. 
**  trades,  or  being  a  viftuallcr  oi*  malfter,  fllall  be  capable,  Hl^  *"*  '^"' 
*'  or  have  any  power  to  grant  licences  for  felling  ale  or  beer, 
**  or  any  other  liquors,  but  the  fame  fliall  be  void." 

t  Sen.  26.  And  by  4  Jac.  i.  c.  4.  "  If  any  perfon  fliall  ^^n'7„'^,^**',, 
**  fell  or  deliver  any  beer  or  ale  to  any  perfon  that  fliall  then  iicc',jfcd"hoI»ic?' 
<^  fell  beer  or  ale,  as  a  common  tippler,  or  alehoufe  keeper, 
^*  the  fame  perfon  not  having  a  licence  to  fell  ale  or  beer, 
«  (except  it  be  for  the  ufe  of  his  houfehold  only) ;  he  fliall 
**  forfeit  for  every  barrel  6  s.  8  i.  and  fo  proportionally  for 
^^  other  quantities ;  half  to  the  poor,  and  half  to  him  that 
<^  fliall  fue  in  feflions  by  aiStion  of  debt,  information,  in- 
"  diclment,  or  prcfentment. 

f  Sen.  27.     It  is  cnaded  by  2  Geo.   2.  c  28.  fcSt.  10.  seiicr?  of  f  iri- 

"  That  no  perfon  or  perfons  whatfoever  fliall  fell  brandy  or  lu.ms  n^uoirt© 

"  other  diftilled  liquors  by  retail,  to  be  drank  in  his,  her,  or  briiccnfoai.rhc 

"  their  houfc  or  houfcs,  but  fuch  perfons  only  as  fliall  be  irwa-! 
**  thereunto  liccnfed,  in  the  fame  manner,  and  liable  to  the 
*^  fame  laws,  as  common  alehoufe  keepers.'* 

t  Sen.  28.    And  by  the  10  Geo.  2.  c   17.  fcft.  10,  il  Tir^^ur/b^'r 
**  No  perfon  or  perfons  fliall  be  enabled  to  fell  made  wines,  to  «»ft<i. 
«*  be  drunk  in  his,  her,  or  their  houfe  or  houfes,  unlefs  firft  aut'ill'o^T^ 
•^  licenfed  by  twojuftices  of  the  county,  or  place  where  the  licence""  ^^jc 
**  fame  are  fold  ;  and  no  fuch  licence  Ihall  be  granted  but  to  9  Anne,  c.  23. 
*<  perfons  who  fliall  keep  publick  victualling  houfes,  'inns,  17^%.^a'*j*' 
"  cofFcehoufes,  oralehoules."  3*1  GcJ.  2.C.31. 

t  Sen.  29.     And  it  is  further  enafted  by  16  Geo.  2.  c.  S.  jieu'ers  of  ftron 

feG.  8.  "  That   no  perfon  fliall  prcfume  to  retail  any  brandy,  water"  &c.mul 

**  rum,  arrack,  ufquebaugh,  geneva,  aquavitse,  or  any  other  di-  ^*  licemcd. 

"  ftilled  fpirituous  liquors,  or  ftrong  waters  mixed  or  unmix-  -"IbrtLob v?* 

*'  ed,  by  whatever  name  they  may  be  called,  publickly  or  pri-  v;>tion  on  thJ' 

"  vately,without  firft  taking  out  a  licence  (12)  for  that  purpofc,  <*^"b'c  licence 

*«  within  tea  days  at  leatt  before  they  fliall  retail  the  fame,  and  uJ.Tng^J^J/"  •. 

**  for  whirh  they  fliall  pay  20  J.  :  which  licence,  if  taken  out  s"^«  anJ^>»'.- 

**  within  the  bills  of  mortalitv,  fliall  be  under  the  hands  and  ^*''"  ^"'^fs, 

^  fcals  of  two  of  the  commiffioiicr.s  of  cxcife,  (fc.      But  if  m^deMhc  cT*. 

**  taken  ^^^^  ^^"^^  -0 


inc 
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ieep  their  ju.  ««•  taken  out  withoQt  tte  limits  aforcfaid,  dien  fuch  licencr 
'f^mihciX  "  ^"  ^^  executed  under  the  hands  and  Teals  of  the  fcveial 
tkct.  ^^  colledors  and  fupervifors  ofYxcife  within  their  refpcdir:  di- 

'*  ftrids  ;  and  a  frefli  licence  iball  be  taken  out  ten  days  at 
cl^s.  n  lo*  **  **  ^^^  before  the  expifati^n  of  the  twelve  months  after  the 
jttftices  of  the  *<  taking  out.  of  the  iirft  licenee,  and  in  the  fame  manlier  to 
SS**fl??i^h"  **  renew  fuch  licence  from  year,  to  year  on  pain  of  loL  or 
*che?ame%rir.  *^  ^^o  months  hard  labour,  until  paid,  on  convt£Hon  by  one 
£aion  over  fuch  <«  juftice.  And  by  24  Geo.  a.  c.  40.  MU  11.  and  26  Geo.  ju 

StlTniir;-  ::  ^'■^'J^'  8-  it  fl»^  «  nocfe  be  mitigated  below  5,}- 
at  they  have  *^  And  by  29  Geo.  2.  c.  12.  fcct.  22.  fuch  perfon  Quu  be 
over  aiehoufe  <<  firft  licenfed  to  fell  ale  or  fpirituous  liquors,  by  two  or  more 
^P""-  •«  juftices  of  the  peace/'— 

Sellert  of  lefs 

'than  two  gal-  f  Se^.  30.  And  by  1 7  Geo.  2.  c.  17.  fed.  22.  "  EVery 
Srieuikrtr^  **  perfon  who  (hall  retail  fpirituous  liquors  mixed  or  Unmixed, 
VideTi  G«>.z.  *'  to  be  drank  in  any  quantity  whatfoever,  in  any  pl^ce  to 
*•  *^'  /"•  J;  **  him  belonging,  or  mall  retail,  or  fend  the  fame  abroad  in 
fti^' fciim  Je .  "  kfe  than  two  gallons,  fhall  be  deemed  a  retailer.— And  bf 
kerned  retailers.  ^  fcSt.  19.  no  fuch  Hcencc  flull  be  granted,  except  to  fuca 
And  9  Ceo.  a.  cc  pcrfons  Only  who  keep  taverns,  vidualling  houles«  inn^ 
where  giVing'ii-  **  coffeehoufes,  or  alehoufes ;  and  all  other  licences  maU  be 
^uors  to  fer-  «<  void ;  and  if  any  licenfed  perfon  (hall  exercife  the  trade  of 
^J^ticcY  f«ch.  "  *  diftiller,  grocer,  or  chandler,  or  keep  a  brandy  Ibop  for 
fng  good's  from    ^^  (ale  of  fpirituous  liquors,  the  licence  ihall  be  void«" 

Ihopi,   is  deem- 
ed retailing.    Vide  alio  ft€t,  ii.  refpedlng  paying  wages  in  fpiritoous  liquors. 

Towhttlcind        f  SiSt.   31.     And  by  24  Geo.   2.  c.  40.  feS.  12.  and 

Wdc^eipts      26  Geo.  2.   c.  13.  fca.  9.  "  No  licence  (baH  be  gruted 

Ucences  ihaii.be  *'  within  the  limits  of  the  bead  office  of  excife  in  London, 

ooiy  granted,     tc  JJ^^  to  fuch  as  occupy  tenements  of  10/.  a-year,  and  pay 

'*  pariih  rates  for  the  fame,  or  in  places  where  che  occupiers 

**  of  houfes  are  not  rated  to  the  church  and  poor,  then  to  fuch 

*'  pexfons  as  pay  rent  of  12  /•  a-year,  and  not  otherwife,  nor 

**  to  perfons  in  any  other  part  of  the  kingdom  but  fuch  as 

««  pay  to  the  church  and  poor:  and  no  licence  (ball  be  of  any 

^^  avail  longer  than  he  (hall  be  fo  qualified." 

PaniflimeAt  00        f  Si^.  32.     And  by   24  Geo.  2.  c.  40.  fed.  13.  and 

perfons  felling    ^  Geo.  3.  c.  6.  **  All  the  diftilled  liquors  that  (hall  be  then, 

wi!h"L*t  Uamce.  **  ^^  *^  ^"Y  ""^^  within  fix  months  after  conviftion  of  fuch 

*  **  unlicenfcd   perfon,  found  in  the  cuftody,  houfe,  or  other 

«  place  occupied  therewith,  whether  it  be  in  his  own  ocCiipa- 

**  tion  or  not,  (hall,  by  warrant  of  the  faid  commiffioncts,  or 

<^  of  one  juftice,  befeited.and  ftaved,  or  otherwife  deftroyed. 

*^  And  if  any  perfon  (hall  offend  again  in  like  manner^  the 

^  commiilioners,  or  ja((ices  before  whom  he  (hall  be  coQvid« 

*^  cd  of  fuch  ftfbfequent  ofienc?s>  may  inflid  the  penalties  by 

•*  any 
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<*  any  former  law  to  be  infli^d  for  fuch  ofl^ce,  and  alfo 
c^  commit  the  offender  to  the  houfe  of  correAkniy  not  ex- 
c^  ceeding  three  months/' 

Ofiicets  by  war- 

t  SiSf.  33.  And  by  24  Geo.  7..  c.  40.  fcft.  41.  "  The  "^i  u»4/bre4k 
**  commiffiontrs,  or  one  juftice  on  oath  of  any  offence  againft  ^^^  *^^*'  **^ 
^^  this  adl,  or  any  other  a£t,  for  retailing  of  fpirituous  liquors, 
**  may  grant  a  wi^rant  to  any  of  the  peace  officexs,  or  other 
*'  pariih  officers,  to  enter  and  fearch  the  houfes  and  odier 
^  places  where  the  offence  {hall  be  fworn  to  have  been  com- 
^^  mitted,  or  in  the  occupation  of  the  perfons  fworn  to  be 
^  guilty  thereof,  and  they  may  break  open  the  doors  if  not 
^  opened  on  demand,  and  feize  all  fuch  diftilled  fpirituous  li- 
«  quors  as  they  {hall  there  find,  and  detain  the  fame  till  the 
^^  offence  {hall  he  heard  and  determined  \  and  if  the  oflSender 
^  be  convided,  the  liquors  {hall  be  forthwith  {laved  ^  and  if 
^<  he  be  not  convified,  the  fiune  {hall  be  reflored." 

iSiG.  34.     And  whereas  the  aforefaid  penalty  of  10/.  is  ^niSTSffii!!^ 
fometimes  infufficient  to  deter  offenders,  it  is  therefore  ena£l-  ic4ii^yonwii&» 
cd  by  13  Geo.  3.  c.  56.  "  That  whoever,  for  himfelf,  or  by  o«t  a  licence, 
*•  any  other  perfon  for  his  benefit,  {hall  prefume  to  retail  any  '""""*^ 
^^  diftilled  fpirituous  liquors,  or  ftrong  waters,  without  firff: 


^*  taking  out  a  licence  for  that  purpofe,  in  the  manner  before 
**  prefcribed  and  directed,  {hall  forfeit  50  /.  for  each  offence, 
^^  to  be  fued  for,  levied,  recovered,  and  mitigated  by  any  law 
*^  of  excife  now  in  force,  or  by  adion  of  debt  or  information 
*^  at  We{lminffer,  half  to  the  king,  half  to  the  profecutor : 
*^  but  this  penalty  (hall  not  either  by  the  commiffioners  or 
•*  juftices  be  reduced  below  5  /." 

t  SeSJ.  35.     And  it  is  further  enacted  by  29  Geo.  2.  c.  12.  The  ttrrefeuu. 
feft.  32.  "  That  if  any  perfons  fo  licenfcd  to  fell  ale,  beer,  or  *''"„''/ *„^^**?" 
**  other  excifeable  liquors,  {hall  die  or  remove  from  the  ale-  ^"i^^hrd"  rJ^m 
^^  houfe,  or  other  place  wherein   fuch  ale,  beer,  or  other  li-  cf  the  licencr, 
**  quors,  (hall,  hf  virtue  of  fuch  licence,  be  fold,  it  {ball  and  ^^fi^^l^'J^* '^''J^J 
**  may  be  lawful  for  the  executors,  adminiftrators,  and  affigns  by  2.6  Geo."*? 
"  of  fuch  perfon  fo  dying  or  removing,  who  ihall  be  pofleffcd  c«  3>*    Vide 
*«  of  fuch  houfe  or  place,  or  the  occupier  thereof,  to  fell  ale,  *"**  ^^'  ^' 
**  beer,  or   other  liquors  therein,  during  the  refidue  of  the 
<*  term  for  which  fuch  licence  fhstll  have  been  granted  to  the  * 

<^  perfon  fo  dying  or  removing,  without  any  certificate  from 
<'  any  juftice  of  the  peace,  or' any  new  licence  to  be  had  and 
<*  obuined  in  that  behalf,  any  thing  in  26  Geo.  2.  or  any 
^<  other  law  to  the  contrary  notwithftanding.'* 

+  Seff.  36.     And  it  is  further  enaded  by  faid  {btuie^  CtSt.  How  houfrs 
24.  ^  That  in  cafe  any  alehoufe  in  England  (hall  become  ^***^^  become 
•*  empty  or  unoccupied  ifitt  the  general  day  appointed  for  li-  u"  nfedu  *'  ^' 
«*  cenfing,  (Ae  occupier  whereof  was  duly  licenfed  the  year 

•*  preceding) 
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Pnfon  kfcpers 
icU'in^litfuori 
deemed  alc- 
houfc  keepers. 


Sellers  offplri' 
tuous   liquors 
muft  have  ale 
licences  alio. 


All  the  formcf 
penalues  upoa 
pcrlons  ft^liing 
liiiiiors  without 
rKcnc  tor  that 
purp^'iV,  nude 
unitoriu. 


**  preceding)  it  (hall  be  lawful  for  any  two  of  his  raaje(l/s 
*'  juftices  of  peace  at  a  petty  feffions  to  grant  a  new  licence 
*^  to  any  new  tenant  or  occupier  to  open  fuch  houfe,  as  an 
'^  alehoufe,  or  viclualling  houfe,  and  to  fell  ale  there  till  the 
*^  next  general  licenfing  day,  fo  as  the  faid  licence  be  damped 
^*  as  direded  by  the  ad:  fuch  new  tenant  or  occupier  obtain- 
*'  ing  fuch  certificate  as  is  directed  and  prefcribed  by  26  Geo. 
^'  2.  c.  31.  But  this  a6t  not  to  extend  to  licences  granted 
**  by  commiflioncrs  of  excife." 

t  Se£i.  37.  And  by  feft.  26.  "  Every  perfon  who  Ihajl  re- 
tail ale,  beer,  or  other  liquors,  in  any  prifon,  or  houfe  of 
^'  correction,  or  workhoufe,  (hall  be  deemed  keepers  of  com- 
^^  mon  alehoufcs  and  tippling  houfes,  unlefs  they  Ihall  obtain 
"  a  licence  according  to  law." 

t  Se61.  38.  And  by  29  Geo.  2  c.  29.  fc£l.  22.  "  Neither 
*'  the  conimiffioners  of  cxcife,  or  any  of  the  colledors  or  fu- 
**  pervifors,  or  any  other  officers  appointed  to  deliver  licences 
**  to  the  retailers  of  any  fpiriiuous  liquors  or  ftrong  watery 
<^  (hall  grant  or  deliver  any  fuch  licence  to  any  perfon  who 
*'  (hall  not  produce  a  licence,  granted  to  him  by  juftices  of 
^'  the  peace  to  fell  ale,  beer,  and  other  excifeable  liquors, 
«'  and  ftamped  according  to  9  Anne,  c.  23-" 

t  Sed.  39.  And  whereas  by  the  laws  now  in  force,  per- 
fons  felling  ale  or  beer,  or  other  excifeable  liquors  by  retail, 
without  licence,  are  liable  and  fubjeift  by  di4crent  laws  to 
different  penalties  and  puni(hmenis,  which  has  oCcafioncd 
much  confufion,  and  an  ill  and  improper  ufe  has  been  made 
thereof  in  many  inftances ;  for  the  prevention  thereof  it  is 
enacted  by  5  Geo.  3.  c.  46.  feet.  22.  "  That  every  perfon 
**  lawfully  convidlcd  of  felling  ale  or  beer,  or  other  excifeable 
^^  liquors  by  retail,  without  being  duly  licenfcd  fo  to  do,  (hall, 
**  for  every  fuch  ofFence,  forfeit  and  undergo  the  feveral  pe- 
*'  nalties  and  punifhments  herein  after  mentioned,  and  pro- 
«^  vided  in  that  behalf,  inftcad  and  in  lieu  of  the  feveral  pe* 
**  cuniary  and  corporal  punifliments  which  they  are  now  liable. 
**  or  fubjcct  to  by  any  law  now  in  force  j  that  is  to  fay,  for  thjji 
*'  firft  oifence  the  fum  of  40  s.  and  alfo  the  cofts  and  cxpcnce 
**  of  convifting  fuch  offender ;  and  in  cafe  fuch  fum,  together 
"  with  the  charges  and  expcnces  of  convicting  fuch  offender, 
**  (hall  not  be  paid  within  the  fpace  of  fourteen  days  next 
«  after  fuch  convidion,  that  then  the  offender  (hall  fuffer  im« 
«  prifonment  for  one  month,  unlefs  the  faid  penalty,  and  the 
*'  colts,  charges,  and  expences  of  fuch  convi(Etion  (hall  be 
«  fooner  paid ;  for  the  fecond  offence  4/.  ^V.  and,  if  not  paid 
«^  within  a  week,  two  months  imprilonment  \  and  for  the 
*'  third,  and  every  other  oliciicc,  the  furu  of  6A  i^c.  and,  if 

**  not 
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<*  not  paid  in  three  days,  three  months  imprifonmenc*  All 
<^  which  faid  cods  and  expencet  (hall  be  uSctki^  fettled,  and 
<*  afcertained  by  the  juftice  or  juftices  of  the  peace  before 
«^  whom  fuch  offenders  (hall  refpediivtiy  be  convi«£led  |  and  alt 
«^  the  penalties^  forfeitures,  Vc.  ihail  go^  half  to  the  king^ 
•^  and  the  other  half  to  the  informer ;  together  with  all  fuch 
c'  cofts,  charges,  and  expences,  to  be  a&iled  or  afccnained 
**  as  aforefaid/* 

t  Se^.  40.     And  it  is  farther  enaflcd  by  5  Geo.  3.  c%  46.  .  ^ 
TcSt.  23.  •*  That  it  fhalJ  be  lawful  for  any  one  or  morejuftice  UTtlTZt^x^ 
^^  or  juftices  of  the  peace  of  the  county  or  place,  to  hear  mine  tht  or. 
**  ana  determine  the  lame  offences  in  a  fumraary  wayi  Which  ^^^^^' 
•*  (aidjuftlce  or  juftices  of  the  peace  are  hereby  authorifed  and  j^,  g^    ^^ 
**  required,  upon  any   information  exhibited,  or  complaint  n«mber  n(  «kit^ 
•*  m-ide  in  that  behalf,  to  or  before  him  or  them,  to  fummon  n*''^'*  neceffary 
•*  the  party  or  parties  accufcd,  and  alio  ihe  witncfl'es  on  ei-  tttti^^  h^not"* 
*^  ther  fide,   (if  they  (ball   be  required  to  fummon  any  fuch  liere .meiitIoned» 
"  witncflcs)  and   upon  the  appearance   or  contempt  of  the  J"?  ^^i- before 
*'  party  or  parties  accufcd,  by  not  appearing,  to  proceed  to  rei'aiirwwbc- 
*^  examine  and  hear  the  matter  in  a  fummaiy  way;  and  al-  ftre,  on  thefts. 
"  fo  to  examine  I'uch  witncflcs  on  oath  as  (hall  be  produced  c!!VChUK  V* 
•*  therein,  and  to  give  his  or  their  judgment  thereon}  and  in  rlcts  thc^on-' 
**  cafe  he  or  ihcy  iball  convift  ihc  party  or  parties  fo  accufed)  miction  to  be  on 
**  or  complained  againft,  of  the  offence  laid  to  his,  her,  or  I7j^^°^t'^^ 
**  their  charge,  and  fuch  party  or  parties  (hall  rcfufe  or  ne^^  Oithor/it^oxvii. 
•*  gle£l  to  pay  the  penalty  or  penalties,  f>r  which  he,  (he,  or  "^'^^'^  i  Burn 
'*  they  (land  convi<^ed,    within  the  time  herein  before  men^  ^^' 
'*  tioned  far  that  purpofe,  together  with  the  cofts  of  fuch  con« 
^*  virion  or  convictions,  to  be  ail'r'ired,  fettled,  and  afcertain^ 
^*  ed  as  aforefaid  j  that  then  it  (hall  be  lawful  for  every  fuch 
*'  judice  and  juftices  to  ilFuc  a  warrant  under  their  hands  and 
*^  feals,  for  the  apprehending  and  committing  to  prifon  any 
^^  Tich  ofi^cnder,  for  fuch  time,  and  in  fuch  manner,  as  the 
*^  nature  of  the  offence  (ball  require,  according  to  the  true 
^^  intent  and  meaning  of  this  adt.'* 

t  J^'7.  4«-  And  it  is  fjrihcr  ena^cJ,  par.  24.  «  That  Penalty  rth  ^it. 
^  whoever  (hall  be  fummoned  as  a  witncfs  before  fuel,  juilice  ^^''*"  "'>'  «i>«y- 
•*  touching  the  matters  aforefaid,  either  on  the  part  of  the  jj*^  3""!^^"'* 
•*  profecution,  or  the  party  accufcd,  and  (hall  neglc^  or  re-  r.aityii  but***^" 
^*  fufe  to  appear  at  ihe  time  and  place  to  be  for  thac  purpofe  ^^V'''»"nJn»gKc 
«  appointed,  without  a  rcafonable  cxcufe  to  be  allowed  of  by  ?ruTofii''i^"" 
*•  fuch  juftice  ;  or  appearing  (hall  refufe  to  be  examined  on  for  by  the  ^^V- 
**  oath  and  give  evidence  before  fuch  juftice,  (hall  forfeit  ^^*P^P^i-ou 
"  twenty  (hillings,  to  be  levied  and  paid  in  fuch  manner,  and  cW  to^"/^. 
<'  by  fuch  means  as  are  herein  before  direAed  as  to  Oiher  ^  p&r«s«nt  of 
«  penalties/'  l!.^*'^^*'  ^''^ 

claufc  ia  tbe  ibtttte  of  26  Ceo.  2.  c.  ^i.  whick  iitipoics  on  the  like  gtftfk^i  %  %ttsaSikH  ^\  v^\ 

Vol,  L  H  h  \  ^tCt. 
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Hoorperfons  ^  ^v/.   42.     But  by  pat.  2$.  "  Peffoiis  aggficvcd  by  the 

aggrieved  nijy  ^^  convi*!:lion  or  iuda-mcnt  of  anv  iuOice  or  juftices  of  ibe 
**  peace,  for  anv  of  the  offences  atorefaid,  and  mall  give  fccu- 
jl.  D.  There  44  i-ify  j^,  jhc  ^ati^^aalon  of  fuch  juftice,  tfc.  for  pavmei|t  of 
n;iiu:cc  in  iVt-  "  |>cnalry,  colts  and  expenccs,  to  be  cxprellcd  in  the  warrant 
tint;  toit'.i  rii.\t  c<  Qf  iiillrcfs  OH  fuch  convidion,  mav  appeal  to  the  next  qu^r* 
bcVx''»Kiifd  :n  "  ^^^  teflions,  unlefs  the  fame  be  held  within  fix  days  or  lefs 
tr.€  vv  .rrar^t  of  *'  iicxt  after  fuch  conviiSlion  ^  a^J  «"  that  cafe  to  the  jiiftictS 
diiv-.cii ;  tor  n;>  ti  aflcrr  bled  at  the  next  feHions  after  fuch  fcflions,  and  not 
fs^^Ivtrj :  *TI>«*  **  afterwards :  and  the  judgment  of  fuch  fcfHons  (hall  be  final 
mcaniui;  teems  *«  and  coHCJufive.  And  if  fuch  nppeal  be  frivolous  and  vcxi* 
toha^ciKcn       t«  fn^us,  thc  party  grieved  bv  the  fame  fliall  have  cofts,   t^r. 

that  ihr  fame  ^  /•        '      ,  ,,  "^ 

/h-iibcc<p:?ind  "  not  exceeding  5/." 

in   the  convic- 
tion j  ?i  ffcc:nci  in  the  form  prclVribrd  by  the  a^.     i  Burn  !<;.     But  bv  9  Oft^.  ^.  c-  6,  th'S  jA 
^atl  nut  extend  (••  al'sr  ui.y  .\t\\  mu<ic  iiacu  ;hc  S  C^o.  it  w.  i3.  rcl^Lin^j  to  iLe  fcilin^  tjt  A]piii:uouft 
liqu;>r&  ^  retail  without  liccncL*. 

Salk:cld45.  S^-ffJ.  43.     Alfo  it  is  enacted   by  i  Jac.  i.  c.  9.  and  4Jac. 
I.  c.  15.  and  21  Jac.  i.  c.  ^.  and  i  Car.  i.  c.  4.   "  That  if 

'*  any    inn-kcef?er,    victualler,    or    akhoufc-keeper,    or   any 

tij>t>ii;'t  'A  t:..u'  **  keeper  of  a  tavern,  or  one  who  fells  wine  in  his  houfe,  and 

Uuuici.               cc  a|f(,  i^eep?  an  inn,  or  vichjalling  in  his  houfc,  do  permit  or 

**  fuffer  any  perfon,  whether  fuch  perfun  be  an  inhabitant  of 

**  the  p!aee  v/hcie  fuch  inn,  i:fc.  fhall  be,  or  not  to  continue 

'*  drinking  or  tippling   in  any  inn  or  vi£!ualling'-houfc,  tV. 

*•  other  than  fucli   as  fhall    be.  invited  bv  any  traveller,  and 

"  {hall  acconipany  him  only  during  his  ncceflary  abode  theicj 

**  and  other  than  labouring  and  handicraftJ^men  in  cities,  and 

*♦  towns-corporate,  and  market  towns  upon  the  ufual  work- 

•*  in^  da\s,  for  one  hour  at  dinner-time,  to  take  their  diet  in 

'*  art  alchoufe  ;  and  other  than  labourers  and  workmen,  who 

"  for  liic  folio wii^g  of  their  work  by  the  day,  or  by  the  greats 

"  in  any  cit;,,  town-corporate,  market- town,  or  village,  (hjll 

"  for  the  time  of  their  faid  continuing  in   work    there,  io- 
**  jnurn,  lodge,  or   viflual   in   any   iim,    alchoufe,  or   other 

*•  viduiilling-houfe ;  or  other  than  for  urgent  and   ncceflary 

•*  occ:;fions,  to  be   allowed   by   two  juftites  of  peace,  'I  hdi 
*•  ihen  every  fuch  inn  keeper,  i^c\   fliall  forfeit  ten  fliilhr.gf 

•*  to  the  life  of  the  poor  of  rhe  paiifli  where  fuch  offence  ib-ll 

**  be  committed  ;   ihc  fame  offence  being  viewed  and   feen  by 

♦^  any  mayor,  bailiff,  or  jufticc  of  the  peace  within  their  fc- 

4  Jac.  1. 5^         **  veral  limits,  or  found  by  verdict  on  a  trial  upon  an  indici* 

*'  ment  at  allizcs,  feffions,   or  court-lcet,  or   proved  by  tlf 

(rf)  21  Jac.  X.  7.  *<  oath   of  (^/)    one  witncfs  to  be  taken  before  any  tr.ayor  or 

**  bailiff,  ifi.  or  any  ojic  juftice  of  the  peace^  or  by  the  v«- 

*'  luntary  confcffion   of  any  offender,  after  which  confcfEcn 

**  tlic  oath  of  fuch  offender  ihjll  be  taken,-  and  be  a  futlicicnt 

*'  ^icof  a^ainft  ary  other  offending  at  the  fame  time." 
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SiSI.  4.4.  And  It  is  farther  cnaScd  by  the  faid  ftatute  of  M^^vth:  penalty 
I  Jac.  I.  c.  9'.  par*  3.  "  That  the  faid  penalty  of  ten  {hillings  |oVt\-!,icj^/* 
*'  ihall  be  levied  by  ths  conftables  or  chuich-wardeus  of  tbe 
**  parifhes  where  the  oflencc  (hall  be  committed,  by  way  of 
**  diftrcfs,  and  for  default  of  fatisfat^ion  within  iix  days,  the 
«*  fame. to  be  prcfently  appraifed  and  fold|  and  the  furplufagc 
♦'  to  be  delivered  to  the  party  of  whom  the  diftiefs  was  takciij 
«*  and  for  want  of  fufficicnt  diflrefs  the  party  clFcnding  to  be 
«'  by  the  faid  mayor,  o-V.  committed  to  the  common  gaol, 
««  there  to  remain  till  the  faid  penalty  be  paid*  And  if  the 
•*  faid  conftables  or  church-wardens  do  neglecSl  their  duty  \n 
«*  levying  the  faid  penalties,  or  in  default  of  diflrefs  do  ncg- 
«'•  lecb  to  certify  the  fa-nc  within  twenty  day$  to  the  faid 
**  mayor,  <fc,  every  ptrrfon  fo  ofFcnuii.^  {hall  forfeit  forty 
**  (hiHinj:?,  t6  the  ule  of  ihe  poor  of  "rhe  parifh  where  fuch 
'^*  offence  Ihall  be  committed,  robe  levied  by  didrcfi  of  goods, 
•*  by  warrant  from  any  one  jufticc  of  peace,  ^f.  10  be  taken 
<*  and  detained  fix  d.ivs  j  v/irhin  v/hich,  if  payment  be  not 
«(  made,  the  fame  goodi  to  be  ;;ppi ailed  and  fold,  isfi." 

S,\l.  45,     Biit  It  is  provided  by  thi  faid  ftjtute  of  i  Jac.  i*  fTowthlKjl^eaw 
c,  9.  «  That  the   pumrnmcnt  of  fuch  as  ftiail  olFcnd  againft  jn^l.f^!!-"^^^^ 

**  the  Umc,  within  cither  of  the  two  univerlities,  or  the  pre-  uci. 

*^  cindls  or   liberties   of  the  fa:n",  foiU  be  done  upon  the  of* 

*•  fenders,  and  jultice  miniftred  in  this  behalf;  according  to 

*^  the  intent  of  the  faid   law,  by  th,^  governors,  magi{^^;itts, 

"  juf^ices  of  the  peace,  or  other  principal  olliccrs  of  either  of 

**  the  faid  univcrlitlt^',  to  whom  in  other  cafes  the  adminiftra- 

*'  tion  of  juiticc,  and  correction  and  punilhment  of  oiFenL'ers 

**  by  the  Jaws  of  this  realm  and   their  fcveral  charters  doth 

*•  belong  i  and  that  no  other  within  their  liberties,  for  any 

*'  Piiuuer   coi;cerning  the  faid  law  contrary  to   their  fcvcraJ 

*'  ciiirrv:!^,  dj  intermeddle,  and  that  alt  pcnahics  to  be  for- 

"  fcircd  by   virtue  of  the  faid  a5k,  within  ciihcr  of  the  uni- 

*'  vefrnlc*  or  the  llberiies  or  precincts  of  the  fanie,  (hall  be 

••  levied   by    the  of-ivers  or   minifters  of  either  of  the  faid 

*'  M?)iv^rr:ties,   to  be  frorsi  time  to    time  in   that  behalf  ap- 

**  pointed  by  the  vice -chancellors  thereof  for  the  time  being 

•^'  rcfpedivcly,  and   that   all   powers  and  authorities  given  by 

*'  the  faid  atit,  fhail  by  the  governors,  magiftratcs,  aiid  prin- 

•*  cipal  ofliccrs  abovcfaid,  of  cither   of  the   fiid  Univcrfiiics, 

**  be  duly  executed  within  cither  of  the  faid  univcrfitie*,  o*.*' 

Seo"!.  46.     And  it  is  farther  cnadlcd  by  4.  Jac.  1.  c.  5.  and  T:.e  puTiV^iiuut 
ti  Jac.  I.   C.J.     "  Tint  whoever  fli-ll  be  Orunk,  a,nd  wiihin^"-'^**^'""* 
"*   [a)  fix  months  after   fuch  offence   (hall  be  convict  thereof  (a)  4  Ju  <.  i. 
•*  either  on  an  iiidiclment  at  aifizes  or  fctfion?,  or  cou:t-leer,  5  v^'  **» 
••   or  before  any  11}  juftices  of  peace  in   any  county,  or  any 
**  jaftice  of  peace,  or  other  head  officer  in  any  city  or  town-  ^^l**  \*^  '*  ^* 
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"  corporafc,  upon  view  or  confeffion  or  by  oath  of  one  wit- 
**  nefs,  (hall  forfeit  5;.  to  be  paid  within  one  week  after 
**  convi<5lion,  to  the  church-wardens  of  the  parifh  whcr^ 
"  the  offence  fliall  be  committed,  l5fc.  and  if  fqch  perfpn  ibad 
**  refufe  or  ncgleft  to  pay  the  faid  forfeiture,  the  fame  IbaU  be 
**  levied  of  his  goods  by  warrant  or  precept  from  the  fald 
**  court,  or  judge  before  whom  the  fame  convi£lion  (hall  be: 
**  and  if  the  offender  be  not  able  to  pay  the  faid  fum  of  51. 
*'  he  fliall  be  committed  to  the  ftocks  for  every  offence^  there 
^^  to  remain  fix  hours  ;  and  if  he  (hall  be  convicted  a  (econd 
*     .  p^^  g  "  time  of  the  like  ofFence,  he  (hall  be  bound  to  the  (^)  good 

**  behaviour,  with  two  fureties  in  a  recognizance  of  10 i 
*'  And  if  any  conffable  or  other  inferior  ofScer  of  the  place 
**  where  the  offence  (hall  be  committed,  ^r.  do  ncg}e«^  the 
"  due  corre<nion  of  the  faid  offender,  or  the  due  levying  of 
**  the  faid  penalties,  he  (hall  forfeit  10  s.  to  the  ufc  of  the 
**  poor,  Lfc.  to  be  levied  by  way  of  dittrefs,  by  warrant  from 
"  any  mayor,  o  c." 

S^dl.  47.  And  it  is  farther  enafted  by  the  (aid  ftattite  rf 
ThcritmiTimfnt        j^^^^  i.  c.    c.  and  21  Jac.    I.  c.  7.  and  I  Car.  i.    c.  4. 

of  repcAtcd  tip.      t    J  "^       r        n      ty  '  '      '  I    •     1  •  • 

jpling,  *'    1  hat  if  any  pcrfon  ihall  remain  or  continue  drinking  or  iip- 

(j^  I  Ca.  I.  4.    **  pling  in  any  inn,  vidualling-houfc,  alchoufe  or  (h)  tavern, 

[e)  21  Jac.  I,;.   «  tsft-.  whether  he  be  an  (c)  inhabitant  of  the  place  at  the  time 

Su  raS«a.  17.    **  ^^  ^"^^  drinking  or  not  j  and  the  fame  be  viewed  by  any 

**  mayor,  or  other  head-officer  or  juftice  of  peace,    or  coii- 

**  feflcd  by  the  ofi^ender,  or    proved  by  one  witnefs  in  the 

**  manner  prelcribed  for  the  above  mentioned  offence  of  fuf- 

Par.iir   *    ^'   *'  fering  tippling  in  public  houfcs,  unlefs  it  be  in  fuch  cafes 

"  as  are  excepted  in  the  above  mentioned  aft,  relating  to' the 

Supra  Sea.  20.    ^  (.^{^  offence  of  fuffering  tippling,  (ffc.    Every  perfon  foof- 

**  fending,  and  being  convift  within  fix  months,  (hall  forfeit 

**  3  i.  and  4^,  to  the  ufe  of  the  poor  of  the  pari(h  where  the 

*'  offence  (hall  be  committed,  to  be  levied  by  way   of  dif^rels 

"  in   fuch  manner  as  the  above    mentioned   forfeitures   for 

•*  drunkennefs  are  to  be  levied  :  And  if  any  fuch  offcttict  be 

**  not  able  to  pay  the  faid  forfeiture,  any  mcyor,  head  officer, 

"  jufficeof  peace,  or  court  where  any  fuch  convidHon  (hall 

''  be,  may  fet  him  in  the  ftocks  for  four  hours." 

Seil.  48*  And  it  is  farther  enaf^ed  by  the  faid  ftatute  of 
S"!ono!th  4J^C.  I.,  c.  5,  f.7.  "That  all  conftabIes,churcb-wardcn5, 
to prefcnt  fuch  *^  hcadboroughs,  tithingmen,  aleconners  and  fidcmen  fliaH 
•ffcnccs.  44  [^^  their  fcveral  oaths  incident  to  their  fcveral  offices,    be 

•'  charged  -in  like  fort  to  prefent  the  offences  contrary  to  the 

"■  faid  Itatutc." 

EcclcT.aaicai  ^^^'  49'     ^^^^  '^  '^^  provided  by  the  fame   ftatute,   par.  8. 

jttrifdiciion.        *'  That  r,oihing  therein    contained   IJiall  in  any  wife  abridge 

»*  the 
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"  the  ecclcfuftical  jurifdiiaion."     Artd  it  is  farther  provided,  9^y  o"*"  P^- 
par,  9.     '*  That  no  ofFeoder,  who  hath  once  been  puni(he4  ^^  "^'^'"' 
•*  for  his  offence  againft  any  a'ticle  of  the  faid  aft,  by   any 
^*  the  ways  or  means  before  limited,  (hall  be  eftfoons  puniQied 
•*  for  the  fame  offence  by  any  other  ways  or  means." 

•  Sc£f.  50.     And  it  is  farther  provided,  par.   10.     "That  Nottoprrju- 
«  nothing  in  the  faid  act  contained  fhall  be  prejudicial  to  ei-  ^[",'^V^f,^j;. 
^^  ther  of  the  univerfities,  but  that  the  chancellor,  mafter,  fities. 
^*  and  fchoiarit,   (^r.  may  as  fully  ufe  and  enjoy  all  their  ju- 
*'  rifdiftions,  rights,  privileges,   and  charters,  as  ^before  the 
*^  faid  ftarute  they  had  or  might  have  done  ;  any  thing  in  the 
♦'  faid  a£t  to  the  contrary  norwithftanding." 

Si^.  51.     And  it  is  enabled  by  7  Jac.  x.  c  10.     "  Thar  Addirionai  ^  u- 
«  if  any  pcrfon  being  an  alcboufc- keeper,  (hall  be  lawfully  "^'^"^"'*^- 
*^  convicted  for  any  offence  committed  againft  any  of  the 
*^  branches  of  either  of  the  faid  a£ls  of  j  Jac.  i.  c.  9.  or  4  VideLd.Raym. 
**  Jac.  I.  c.  5.  he  (hall  for  the  fpacc  of  three  years  next  en-  U03-  ^¥^5- 
^  fuing  the  faid  convidUon,  be   utterly  difabled  to  keep  any 
•*  fuch  alehoufe." 

t  St^.  52.    It  is  alfo  enadtedby  30  Geo.  2.  c.  24.  f.  14.  puUicimnotto 

**  That  if  any  perfon  or  perfons  licenfed  to  fell  any  forts  of  fu/Ter  g^mbUni 

«  liquors,  or  who  (hall  fell  or  fuffcr  the  fame  to  be  fold  in  his,  ^^Jj^jJ*"!*]''^^ 

**  her,  or  their  houfc,  or  houfes,  or  in  any  out-houfes,  ground,  peaaltyot  10/. 

^'  or  apartments  thereto  belonging,  (hall  knowingly  fuffer 

H  any  gaming   with    cards,   dice,    draughts,    (huffle  board, 

**  milliifippi,  or  billiard  tables,  (kettles,  nine  pins  or  with  any 

^^  other  implement  of  gaming  by  any  journeymen,  labourers, 

^^  fervants  or  apprentices  i  on  convi£kion  by  confeffion,  or  on 

*^  the  oath  of  one  witnefs,  before   ?i(\y  jufticc  of  :he  county 

^^  or  place  within  fix  days  after  the  offence  committed,   he 

*«  (hall  forfeit  401.  and  for  every  like  offence  afterwards  10/. 

f^  to  be  levied  by  warrant  of  diftrels,  and  three  fourchi  thereof 

*^  paid  to  the  popr  and  the  o'her  fourth  to  the  party  on  whofe 

*^  information  the  offender  (ball  be  convided.*' 

t  Sf^'  SV     And  it  is  further  cnafted,  «  That  if  any  fuch  And  th«  pirtier 

*'  perfons  mall  fo  game  as  aforefaid,  and  complaint  thereof  (hall  who  fo  fame  as 

"  be  made  on  oath  to  a  jufticeof  the  place,  he  may  iffnc  his  ^*»^'*^^P^y 

^<  warrant  to  a  conftable  to  apprehend  and  carry  fuch  offender 

**  before  a  juftice  of  the  county,  and  on  conviftion  as  afore* 

**  faid,  he  (hall  forfeit  from  five  to  twenty  (hillings,  or  be 

♦^  committed  to  hard  labour.'* 
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t 

Of      monopolies. 

i 

TT^  O  R  the  better  undcrftaudtng  th»  nature  of  the  ofienc4 
r  of  proci^fing  or  making  ufe  of  a  monopoij,  I  (haJl  tronfi* 
qer  :  Firft,  What  (hall  be  laid  to  be  a  monopoly  :  Secondij^ 
In  what  manner  the  procuring,  or  making  vfe  thereof,  arc  re- 
ft rained  by  the  com  nfion  law  :  Thirdly,  in  what  manner  by 
llatutc. 

%  Inft,  i8i,  Sc^i,  I,     As  to  the  firft  pointy  it  feometh  that  a  raondpoly 

B  c^'  ^^  allowance  bv  the  king,  to  any  perfon  or  perfons,  of  thb 

*  •  •  '59*  ft;|e  buying,  felling,  making,  working,  or  ufing  of  anf 
thing,  v<^hcrcby  any  perfon  is  fought  to  be  rciiraiued  fr#m 
any  freedom  which  he  had  before,  or  hindered  from  his 
lawful  trade,   (i) 

(i)  Monopoly  and  ingrofiing  -difttr  only  in  this,  that  the  firft  is  by  patent  from  the  klnf,  zhe 
other  by  adt  of  the  fu^)jc£l  between  party  ;^nd  party,  but  arc  both  e^ally  injurious  to  trad« 
and  the  freedom  of  the  fubJQttj  and  th?refote  are  equally  retrained  by  the  comndon  ia«w 
Skinner  169, 

As  to  the  fecond  point  it  feemcth.  That  the  procuring 
or  making  ufe  of  fuch  monopolies,  is  reftrained  by  the 
common  law  two  ways,  Firft,  By  declaring  all.  grants  of 
this  kind  to  be  ^oid.  Secondly,  By  making  thofe  who  pro- 
cure or  make  ufe  of.,  them  liable  to  be  fined, 

S  Mod  13 a.  S^^^  2.     And  firft  it   is  faid.  That  all  grants  of  this  kind 

ji^Co.  ^7.  rclaiing  to  any  known  trade  are  made  void  by  the  common 

I  Roll.  4.  l;iv\',  as  being  agaiiUl  the  freedom  of  trade,  and  difcouraging 

j^Roii.  174,  labour  and  induftrv,  and  reftrainine  perfons  from  eettinji  an 

Godh.  2C4,  o     1"       »-i  11  1         r   1  1  1  •  .      . 

•2inrt.  63.47.  honeit  livelihood  by  a  lawful  employment,  and  putting  it  m 

10  Mod.  ni.  the  power  of  particular  perfons  to  fet  what  prices  they  pleafc 

isa^ou't?.*^  on  a  co^nmodity;  all  which  are  manifcft  inconvenieucies  t# 

t6c  to  173.  the  publickr  (2J 

197  to  204. 

225  10  sio.  EaftlndiiCom.  v.  Sind)S, 


(2)  The  king,  and  none  b»t   the  king,  SkitxAcr  2?4,  by  I'iu  s:".arrcr,  miy  conf^Jtute  f;aler- 

iiitlcs  for    the  nmrn^omcnt  of  forcgn   «:.d  d(>:ucftic  ti\;uc.     %    Co.   :". 5.  who   m-^y    make   by   \:-\ 

in  rettr^iiit,  if  they  be  t'br  the  regular"; ja  of  trade."  Sec  Cniu.  Dij,.  by-law,  b.  3.  c,  j,    Tj-dcf . 
D.  I.  U.  4.    iQ  M«.hI.  139. 

(tfWU.  Ahr.  ^g^^  2.   And  upon  this  grojr;d    it  baih  been    (<?)    refohf'd 

a^iiiL  6^!'^^**  Thiit  the  kinc;'s  grant  to  any  particular  corporation  of  the  fcje 

.  ,  .  impoitatjoD> 
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importation   of  any  m-rchandize  is  void,  whether  fuch  mcr- 
ohandize  be  prohibited  by  (latute  qr  not.   (3) 

(3)  H<*nce  alfJ^  it  feemsV  that  the  king^s  chirtfr,  rmi>ow«rTn»  "p.-ir  icular  prrfons  to  traHe  to 
and  tram  loch  a  pl.icc  is  void,  fo  far  as  i:  give*  fuoh  ptrf^ns  an  ciclufive  right  of  iraiin^  aal 
<Wbarring  all  oihetfi :  tr^d  it  lerros  now  agrrcd  that  do  hing  cm  rxdude  a  fabjc*it  fr.)m  c/aor  ju:  an 
adt  of  parli  imcat.  Raj.  ^.%^,  Cbaa.  C4.  165.  Vcraaa  127,  Skinner  165*  3  Mod.  iz6. 
3  Bacon   627.   c«  3.  Trade  4. 

i^/?:ff.  4.  And  for  the  like  reafons  alfo  it  hath  been  refolved,  i^)  *  ^  Abr. 
That  the  grant  of  the  foJe  (a)  ingrofling  of  wills  and  inven-  (if,  joncwii. 
torics  in  a  fpiritual  court,  or  of  the  fole  (b)  making  of  bills,  iR.  Abr.  214. 
pleas  and  writs  in  a  court  of  law*  to  any  particular  perfon,  is  ? '^^'-^  "5- 

'      .  ,  y    •  •  Vcrn.  120. 

void.  loMod.  J07. 

131.  133. 
5/J7.  5.     Alfo  It  hath  been  adjudged.  That  the  king's  grant  ^c)  n  Co.  84, 
of  the  iolc  making,  impor  ing,  and  felling  of  (c)  playing  cards,  S5,  «rc. 
is  void,  notwiihftanding  the  pretence  that  the  playing   with  J^^***  ^I'j;^, 
them  is  a  matter  meely  of  plcafure  and  recreation,  and  ofVen  2  inft.  47. 
much  abofed,  and  therefore  proper  to  be  rcftrained  ;  for  fince  VjJc  a  Aikim 
the  playing  with  them  is  in  itfelf  lawful  and  innocent,  and  the  ^  ^ 
making  of  them  an  honeft  and  laborious  trade,  there  is  no 
more  reafon  why  any  fubjefl  (hould  be  hindered  from  getting; 
his  livelihood  by  this  than  by  any  other  employment. 

5<?/-7.  6.     But  it  feemeth  clear.  That  the  king  may,   for  a  Noy  iSs,  1S3. 
reafonable  time,  make  a  good  grant  to  any  one  of  the  fole  ufe 
of  any  art  invented  or  firil  brought  into  the  realm  by  the  gran- 
fre,  as  fhatl  be  Ihewn  ni<Ke  at  large  in  the  J4th,  15th,  and 
l6rh  tetStions  of  this  chapter.      Alfo  h  feems  to  be  the  better 
opioi«%n.  That  the  king  may  grant  to  paiticular  pcrfons  the  ,  Mod.  2c6. 
fole  ul'e  of  fome  particular  empiovments,  (as  of  printing  the  3  Ken. -92. 
holy  icriptures  and  lawbooks,  (4)  tfi.)  whereof  an  unreftraincd  ^  ^^*^'  '^' 
liberty  might  be  of  dangerous  confcquence. 

(4)  The  rcai'ons  I'vn  are,  tbat  the  invention  of  printing  was  nw;  that  it  concernri  the 
ft  lie,  ard  was  rr* '.'.t?T  »(  public  cir*:  J  that  it  wa-j  v.\  the  uaturc  ct  a  prod '..riir'cr..  .in  I 
no:;e  caul. I  itaikr  ^  roci.r.v.itions  .biit  the  king.  An.i  us  ro  l^w  books,  truS-the  kin,,  lus  i»  r  n.  j- 
k'.r,^  '^t  »««'gvs,  ft'r'jc-irw^^  Aud  oiy\ccT^  or  law  ;  and  ihat  l.av  books  are  printed  in  »  paii'dia*  l»  \ju  gv 
^nd  chjiartcr,  c  c.  3  Ba:.  /.br.  627.  in  i.otij.  ?  Ch.  Ci,  f-.  Skinner  234.  (i  Bun  E.  1..  4*  i. 
Ba/kct^s  Ca^c).  1  Vcriion  i?.o.  175    Caith.  90.  C4n<;i  S9.  i  Mud.  256.  3  Cio.  227.  10  MoJ.  107. 

Sfi^.  7.  Secondly,  Alfo  it  is  holden,  Th^t  the  procuring  3  Inft*  i2»- 
or  m-'.king  ufe  o^  an  unlawful  monopo'v  is  farther  retrained  *  *"^' 47*  6«- 
by  the  co:Ti:r.on  law,  by  fubj^irling  tbofe  who  are  guilty  there- 
of to  a  fine  and  impri;'onmcnt  for  (he  ofience,  bb  be>ng  ma^ 
lum  iri p^  and  contrary  to  the  ancient  and  fundamental  laws  of 
|(ie  knigdom.  And  it 'is  faid.  That  there  are  precedent*;  of 
pro'ecu  irms  of  this  kind  in  former  days  ^  but  1  cartnot  find 
any  modern  iiiil»:aci  thereof. 

H  h^4  5/*. 
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Sefik  8.  As  tp  the  third  point,.  vt%^  In  what  man  wet;  dtt ' 
procuring  and  making  ufe  of  a  monopoly  are  reftmiociLky 
ftatute,  it  is  declared  arid  ena&edby  ai  Jsic»  i,  c«  j*  .^^Tlrik'* 
^'  all  monopolies,  and  all  commiffions,  graats^Iiccnotf^xhacw" 
^'  ters  and  letters  patents  to  any  pcrfon  or  perfons^  bodie»fOi. " 


p.pKH" 

^^  clam^tions,  inhibitions,  rcftraints,   warrants   of  affiftttctf,' 

^^  and  ail  other  matters  whatfoever  any  way  tending  to  tls  kn  ' 

*<  ftituting,  ftrengthening,  furthering,  or   countcnaiKtilg:of' 

"  the  fame,   or  any  of  them,  are  altogether  contrHrjr  taid)e" 
^^*  laws  of  tlvis  realm,  and  fo  are  and  (hall  be  utterly  voidt,  and ' 

^^  of  none  eftect,  and  in  nowife  to  be  put  in  ure  or  cp^om* 

**  tion." 

SeSf.  9.  And  it  is  farther  ena^ed,  par,  %.  **  Tha^  all 
^'  perfons,  bodies  politick  and  corporate  whatfoev^r^  ihalji.be . 
*^  difabled  and  uncapable  to  have,  ufe,  exeiciie,  orput  ii\..ure> 
^*  any  monopoly,  or  any  fuch  commiffion,  grant,  oi^-  li^gnjcyy. 
^'  ^f.  or  other  thing  tending  as  aforc&id,  or  aay  fibeij^^ 
«^  power,  or  faculty,  grounded  or  pretended  to  be  growM" 
♦^  upon  th(?ni,  or  any  of  them."  ,.       • 

Sec},  to,     And  it  is  farther  declared  and  enaAed,  pac  ).. 
^^  That  ail  monopolies,  and  all  fuch  commiffions,  grants,  and  - 
^  licences,  ^c.  and  all  other  things  tending  as  aforefaid,  and 
•  **  the  force  and  validity  of  them,  ought  to  be,  and  ihall '  be 
«(  examined,  heard,  tried,  and  determined,  by  and  accofdklg' 
<«  to  the  common  laws  of  this  realm,  and  not  otherwife.^ 

jinft.  182,  SfSl.    II.     In  the  conftruflfon  of  this  claufc  it  hath  beta 

'*A  t    8  bolden,  That  all  matters  of  this  kind  ought  to  be  tried  in  tho 

*    ^'^  ^'       courts  of  common  law  only,  and  not  at  the  council  table,  w 

in  the  court  of  Chancery,  or  any  other  court  of  like  na« 

turc.  (s) 

(0  Clunccn,-  will  never  tflabllOi  •  right  claimfd  under  a  chai  ^the  Crown,,  till  lbpr« 

h«  bcrn  an  adVion  at  hw  w  try  the  right.  %  Atkins  4S4.— But  it  ihc  hiaheft  puini  ol  the 
i^ord  Ch*n».r;,lor'8  j^mfdiftion  to  ftuncel  the  kino*-,  letters  patcnc  under  the  Great  Setl.  4  Inft'.  SH. 
And  whcie  a  pmnt  is  granted  to  the  prejudice  of  the  Tubjea,  thr  king  of  right  is  to  pcrtnh  bi?J 
upon  his  petition  to  ufc  his  name  for  the  repeal  of  it  in  a/fir^/«irwj  at  the  king's  fuit.  3  Lr?ini. 
aai.  Dvcr  19''.  8  Coke,  Prince's  C^fc.  11  Coke  74..  ?  Ventris  344.  6  Mod.  %i^^  Bbi 
nnclViorts  c.>ncc'^nin|  ^hc  cffc^  ana  eatcnl  of  letter:*  patent  caa  only  be  uicJ  inthckins\s  courti, 
Qqvp.  173, 

Si^.  1%.  And  it  is  farther  enafted,  par.  4.  *'  That  if  anjf 
<<  perfon  fhall  be  hindered,  grieved,  difturbed,  or  diiquLeted| 
<^  or  his  goods  or  chattels  any  way  feixed,  attached,  diftrtin^ 
««  td,  taken,  carried  away,  or  detained,  by  occafion  or  pre* 
«'  text  of  any  monopoly,  or  of  any  fuch  com fniffion,- grant 

*•  Of 
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*^  rtt  rtonre^v  &^^/  or  otbar  rattter  or  fliihg  tiiHid?ihg  a§  afore^ 
««  firid^^  and  wilt  fue  to  W  fdieved  in  any  of  "the  prcmires,  be 
«'  AbB  have  hit  remidjr  for  the  iame  at  the  common  law,  by 
*<  -sfiftion  grounded  on  the  faid  ftatute,  to  be  fieard  and  deter* 
^  mined  in  the  King's  Bench,  Common  Pleas,  or  Exche* 
^<  -quer,  againil  the  party  by  whom  he  (hall  be  fo  hindered  or 
**  grieted,  l^c.  of  by  whom  his  goods  (ball  be  fo  feized  or  iu 
^  ached,  istt.  wherein  every  fuch  perfon,  which  (hall  be  fo 
*<  hindered  or  grieved^  &r.  or  whofe  goods  (hall  be  fo  feized 
*^  or  attached,  isfc.  (hall  recover  three  times  fo  much  as  the 
*^  damages  which  he  fuftained  by  means  ^f  fuch  hindrance^ 
<<  &/W  and  double  cofts ;  and  in  fuch  fuits,  or  for  the  ibiving 
*<  or  ^laying  thereof,  no  eiToin,  protefiion,  wager  of  law, 
<^  aid,  prayer,  privilege,  injunAion,  or  order  of  reftraint,  (hhU 
**  be   in  anywife  prayed  granted,  admitted,  or  allowed,  nor 
**  any  more    than  one  imparlance  :  and  if  any  pcr(pn  (hall, 
** '  after  notice  chat  the  a£lion  depending  is  grounded  upon  the 
^  Iktd  ftatufe,  caufe  or  procure  any  aflion  at  the  common 
**  law  grounded  thereon,  to  be  flayed  or  delayed  before  judg<« 
«*  Inent,  by  colour  or  means  of  any  order,  warrant,  power^ 
<*' or  Authority,  fave  only  of  the  court  wherein  fuch  adlion 
«^ -ftaiff  be  depending^,  or  after  judgment  IhtfU  caufe  or  pro- 
«*  cure  the  execution  to  be  flayed  or  delayed,  by  colour  or 
^  means  of  any  order,  warrant,  power  or  authority,  &te  on- 
«^  ly  by  writ  of  error  or  attaint,  that  then  the  faid  perfoo  or 
<*  perfons  fo  oflending  (hall  incur  a  prcrmunire/' 

fen.  13.  It  is  fiiid.  That  the  firft  branch  of  this  laftclaufe  stnft-^<S«' 
relating  to  the  delaying  of  caufes  of  this  kind  before  judgment, 
not  only  exteodeth  to  she  Privy  Council,  Chancery,  Exche- 
quer Chamber,  and  the  like,  but  alfo  to  thofe  who  fliall  pro- 
cure any  warrant  from  the  king  for  fuch  purpo(e  )  and  it  is 
faid,  That  the  latter  branch  relating  to  the  delaying  of  execu- 
tion after  judgment  extendeth  even  to  the  judges  of  the  court 
where  the  caufe  is  depending. 

Se^.  14.  But  it  is  provided,  par.  6.  **  That  no  dcclara- 
^<  tion  in  the  ftatute  mentioned  (hall  extend  to  any  letters  pa. 
**  tents  and  grants  of  privilege  for  the  term  of  fourteen  years, 
**  or  under,  of  the  folc  working  or  making  of  any  manner  of 
•*  new  manufafturcs  within  this  realm,*'  (under  which  words  »*'^-447* 
manufadlures  newly  brought  into  tte  r«?alm  from  beyond  fca 
are  included,  though  they  were  not  new  there)  "  to  the  true 
*'  and  firft  inventor  and  inventors  of  fuch  manufaftures, 
**  which  o'Jicrs,  at  the  time  of  making  fuch  letters  patents 
•*  and  grants,  fliall  not  ufe,  fo  as  alfo  they  be  not  contrary 
«  to  the  law,  nor  mifchievous  to  the  (tare,  by  ralfmg  prices 
**  of  commodities  at  home,  or  hurt  of  trade,  or  generallvin- 
<'  coovenient  i  the  faid  fourteen  years  to  be  accounted  from 
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<*  the  date  of  the  firft  letters  patents,  or  g:rant  of  fuch  pmu 

"  lege,  but  ihai  the  lame  fhall  be  of  fuch  force  as  they  ihould 

''  be,  if  the  (did  9£t  had  aever  been  isisiiie»    and  of  aooe 

<<  atbcr.^ 

jlaft*iS|.  Sri?,  jtf.     It  hath  been  refotved,  That  no  nevr  tiirentioi 

concerning  the  working  of  any  nnanufa^ure  is  withm  the 
meaning  of  this  exception,  unlefs  it  be  fubftantially  new,  and 
not  barely  an  additional  improvement  of  an  old  one. 

S  ^nj-  »^A-  Sen.   1 6.     Affo  it  hath  been  bolden.  That  a  new  ini^entioo 

^^    ^<i.     K     ^Q  j^^  ^^  much  work  in  a  day  by  an  engine,  as  formerly  ufed 

to  employ  many  hands,  is  not  .within  the  faid  exception,  bet 

(B)  \lHc  Ark,  c^^^o  Jt  is  inconvenient  in  turning  fo  many  labouring  men  to 

vr'iijh^'s  eaOs.        idJcncfs,    (6} 

l»n<>.  1S4..  SeS^.   17.     Alfo  it  fcemeth  clear,  that  no  old  manufadum 

u^^  us-        in  ufe  before  can  be  prohibited  in  any  grant  of  tbc  fok  ufe  of 
any  fuch  new  invention. 

S^.   18.     And  it  is  farther  provided,  par.  j.  **  That  to* 

^*'  thing  in  the  faid  a£k  contained  (ball  extend  to  any  gcant  oi 
**  privilege,  power,  or  authofity  whatfoever  before  the  (aid 
♦*^  act,  m4df,  granted,  allowed,  or  confirmed  by  any  aft  of 
^^  pailiament,  fo  long  as  tho  fame  fhall  continue  iti  forc»w" 

SfS?,  ig.  And  it  is  farther  provided,  par,  9.  **  That  flc 
**  thing  in  the  faid  a6t  contained  fhall  be  in  anywife  prejudi- 
^*  cial  to  any  city,  borough,  or  town  corporate  within  this 
**"  jealm,  concerning  anv  giants,  charters,  or  letters  parcnti 
*'  to  them  made,  or  concerning  any  cuttom  ufed  by  cr 
•  *'  within  them,    or  unto  any  corporations,    companies, 'or 

«•  fellowfbips  of  any  art,  trade,  occupation,  or  myf^ery,  r? 
4'  to  any  companies  or  focitiics  of  merchants  within  this 
«*  rortirn,  erected  for  the  maiiuenance,  enlargement,  or  cr- 
♦*■  dering  of  any  trade  or  merchandize  :  but  that  the  fame 
«i  charters,  cullom*;,  corporations,  ^'c,  and  ihclr  liberties  and 
«4  immunities  fliall  be  of  fuch  force  and  effccV  as  they  were 
«  before  the  making  of  the  Ciid  aol,  and  of  none  other,  ar.j 
«*  thing  before  in  the  faid  ad  contained  to  the  conirarv  in 
i<   anywife  notwiihftandiu^." 

Si^'\  20.  And  it  is  farther  provided,  par.  10,  ^*  That 
*'  noihinfr  in  th**  faid  a£\  contained  ftiall  extend  to  any  letters 
<•  p:;tentb,  or  grants  of  privilege,  coriLernin;i  printing;  nor 
•'  to  anv  commilTicm,  grants,  o;  letters  patents,  concerning 
'*  tlic  J'^ji'f^gi    mak-in^j,    or    comp'^undia^   of  faltpetre,  or 

^  gunptowdcri 
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^^  gunpowder,  or  the  cading  or  making  of  ordnsrnce,  or  (hot 
**  for  ordnance ;  nor  lo  any  grant  or  ktccrs  patents  of  any 
*^  office  eredied  iicforc  the  making  of  the  faid  ftaiute,  and 
*^  then  in  being,  and  put  in  execution,  other  than  fuch  of- 
*^  iices  as  had  been  decried  by  proclamation  :  but  that  all 
**  fuch  grants,  ^V,  0iall  be  of  the  like  force  and  effc(Si,  and 
*^  no  other,  as  if  the  faid  a£t  bad  never. been  made." 

Se^.  2T.     But  it  18  cnaacd  by  16  Car.  1.  c.  2t.  «  That  *  ^'^j; »;  ^-J^^ 
•*  it  {hall  be  lawful  for  all    perfon^,  as  well  ftrangcrs  as  natu-  nCto.  i.c.a$, 
•*  ral   born  fubjc£h,   to  import  any  quantities  of  gunpowder  4  Ceo. ».c.a^» 
"  Avhatfoever,  paying  fuch  cuftoms  and  duties  for  the  fame  ^IJccoia.V.ls! 
^  as  by   parliament    (hall   be    limited:  and   that  it  (hall  be  29Qco.2.<'i«. 
<•  lawful   for  all  his    majc(Vy*s  fubjcfts  of  this  his  realm  of 
^^  England,  to  make  and  fell  any  quantities  of  gunpowder  at 
<<  his  pleafure,  and  alfo  to  bring  inta  this  kingdom  any  quan- 
•*  titics  of  faltpetre,  brimftone,  or  any  oiher  materials  for  the 
^  making  of  gunpowder  :  and  that  if  any  perfon  (hall  put  in 
"  execution  any  letters  patents,  proclamation,  edift,  aft,  or- 
**  der,    warrant,    reftraint,    or  other  inhibition  whatfocvcr^ 
<^  whereby  the  importation  of  gunpowder,  faltpetre,.  brim- 
•*  ftone,  or  other  the  materials  afore  mentioned,    fliall  be 
<*  anywife  prohibited  or  reftrained,  he  (ball  incur  a  prxrnu-^ 
♦•  nire/* 

Se^.  22.  And  it  is  farther  provided  by  the  fa!d  ftatute  of 
21  Jac.  I.  c.  3.  f.  II,  12.  "  That  nothing  in  the  faid  aft 
^^  contained  (hail  extend  to  any  commiilion  or  grant  can% 
^<  ccrning  the  digging,  compounding,  or  making  of  alluni, 
<*  or  allum  mines,  (sfc.  nor  concerning  the  liccnfmg  of  the 
?*  keeping  of  any  tavern. pr  felling  of  wines,  to  be  f,:cnt  in 
^^  th^  manlion-houfe,  or  other  place,  in  the  tenure  or  occu- 
<'  pation  of  the  party  felling  the  famej  and  a  farther  provi- 
*''-  iion  .is  made  in  the  latter  past  of  the  (latute,  for  fome  par- 
«^  ticular  grams  to  particular  corporations  and  perfons,  as 
*^  NcWcalUe  upon  Tyne,  i?V." 

$e^.  12*     But  it  is  faid,  That  the  faid  claufc  relating  to  alnl-itj. 
illam   was  nccdlcfs,  becaufe  all  fuch  mines  belong  of  courfc 
fo  the  perfons  in  whofe  grounds  they  are,  and  therefore  no  pri- 
vilege concerning  them  can  be  granted  but  in  the  king's  own 

ground. 

t  »^e^L  24..     And  for  the  encouragement  of  learned  men  to  ^'^J^l^l  "^j*  °^ 
compoic  and  write  ufeful   books,  and  to  prevent  their  being  ny  t\n  j^Xiui' 
Fuinfrd  by  the  piracy  of  bookfellers,  it  is  enadbd  by  8  Ann.  ing  Cray'* 
c.  1^.  "That  the  author  of  any  book  or  books,  and  his  ^^*"^'- 
*'  aififinee  or  afligns,  (hall  have  the  fole  right  and  liberty  of 
•*  printing  and  reprinting  fuch  book  or  books  for  the  term  of 

**  fiurtcctt 
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N,B  Amuffcai  «  fourteen  years,  to  commence  from  the  dajr  offirft  puMifli. 
^'I^ng^J-iikirt  ^  **  "'6  ^^^  fame,  and  no  longer  ;  and  if  any  other  pcfrfon  wfat- 
nUh  (titjtc.  •*  foever,  within  the  time  granted  by  this  aft,  (hall  prlnt^'^e- 
^^^  ^'c'Tf '  **  print,  or  import,  any  fuch  book  without  the  confcnt  of  tte 
Sj!'  ButTHI  "  proprietor  firft  obtained  in  writing,  figned  in  the  pfefence 
fiid  thar  charts  •*  of  two  or  morc  Credible  witnefles^  or  fhall  knowingly  ftS, 
S,-"ftatu '«!'"'  "  publifti,  or  expofe  to  fale,  any  fuch  book  or  hoolts,  with- 
•l^Ld*  Maris-  **  ©ut  confcnt  as  aforefaid,  the  offender  flull  forfeit  crcry 
Em,  fiaycr'i  <<  (hcct  of  the  fame  to  the  proprietor,  who  (hall  forthwith 
a!^''!i  "idT^cVc*  *'  da^^afi^  or  dcftroy  the  fame,  and  alfo  forfeit  one  penny  foi 
«.f  any  ticerary  ^^  cvcry  (hcet  found  in  the  cuftody  of  fuch  offender  ;  half  to  the 
pcrfa^iiiAncc  ic  king,  and  half  to  the  profecutor  who  will  fuc  for  the  Cudc 
Jl'nfpXr,     *'  in  »ny  of  the  courts  at  l^,Jlnunfi,rr 

the  wh«>lc  fcnfc 

itt'the  \u)rk,  and  thereby  renders  it  a  more  qfeful  produAion,  is  held  tA  pAflrfs  original  jnetit^a^d 

^'>c«  not  trench  upon  the  property  of  its  firft  anchor.     Loft  775.     So  alfo  it  i$  faid  thattlien«uy 

be  originiiiry  in  cafting  nn  indcxy  or  pointing  out  a  reaciy  nicchod  of  finding  a  place  in^ifttfb 

Z  Itrown's  Clianc;:ry  Kw*^%  p.  84.    And  ^u.  if  a  m:ui  nukes  a  new  furvey  of  roads  from  idttk 

iikC4lutcaicat« 

Vide  15  Goo.  3.  f  Seel,  25.  And  it'  is  further  enadcd,  par.  2.  **  That  tfait 
V  H*  f*^  ««  aft  fhall  not  extend  to  any  book  or  books  printed  without 
^^  fuch  content,  unlefs  the  title  to  the  copy  of  the  whole 
^^  of  fuch  booic  or  books,  and  every  volume  thereof,  ftal 
**  before  publication  be  entered  in  the  regifter  book  of  the 
*^  connpany  of  Stationers,  in  fuch  manner  as  hath  been  uful, 
*^  which  regifter  book  (hall  at  all  tinies  be  kept  in  the  hail 
"  of  the  faid  company,-  and  unlefs  fuch  confent  of  the  pro- 
*^  prietor  be  in  like  manner  entered  as  aforefaid,  for  every 
•'  of  which  fcveral  entries,  fix-pence  (hati  be  paid  and  no 
*•  more ;  which  regifter  may  be  rcforted  to,  and  infpeded 
"  wi  hout  fee  or  reward ;  and  the  clerk  of  the  faid  company 
•'  fhall  give  a  certificate  under  his  hand  of  fuch  entry,  for 
•'  which  he  ih«l|  receive  fix-pence.  And  it  is  further  entc- 
**■  ted.  That  if  the  clerk  of  the  faid  company  refufe  in  the 
*'  picrfcnce  of  two  witneflbs  to  make  fuch  entry  and  grant 
-^  fqch  certificate,  he  ftjall  forfeit  zoL  to  the  proprietor,  who 
**  in  r»jch  cafe,  notice  being  firft  duly  given  of  fuch  refufal, 
•*  by  an  advertifement  lu  the  Ga^iettc,  fliall  have  the  like  be* 
«^  ncfit  as  if  fuch  entry  and  certificate  had  been  duly  laadtf 
•*  and  given." 

t  •SiV^^.  26  And  it  is  provided  by  par.  5.  enforced  by  the  ij 
Geo.  3.  c.  54.  f.  6.  ♦*  That  nine  ct>pieR  of  the  whole  of  each 
'^*  booic  or  books,  and  every  volume  (hereof,  upon  the  beftpa<« 
^^  per,  that  fliall  be  printed,  publiftied,  or  reprinted  and  pubt 
^  lifhcd  with  additions,  fhall  by  the  printer  thereof,  be  aduaAy 
*^  delivered  to  the  warehoufe- keeper  of  the  faid  company  of 

**  StationcrS) 
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'  Stationers,  at  the  hall,  before  publication,  for  the  ufe  of  the  ^7  \^  <5fo.  1. 
*.  libraries  of  the  fevcril  uai  verfities,  iirV,  on  pain  of  forfeiting  b.^ai^Gco!*^! 
\  V^ildes  the  value  of  the  iaid  printed  copies,  the  fum  of  five  c.  13.  1.  4. 
'poinds,  for  every  copy  not  fo  delivered,  as  alfo  the  value  of  whoever  Aart 

*  the  (aid  printed  copy  not  fo  deliveied,  and  if  not  delii'ered  book? firft  writ • 
*-.by  the  faid  warcboufe-keeper  to  the  univerfities  accordingly  ten  and  printcl 
«  within  ten  days  after  demand,  the  offender  (hall  forfeit  5/.  '^^^'^  ^]^rt^ 

*  &c.    But  this  aA  Ihall  not  prohibit  the  importation  of  fo-  abroadr&Ji 

'^  reign  books.     Action  to  be  brought  in  three  mon:hs,  de«  forfeit  5/.  mA 
<  fcndaiits  may  plead  the  general  iflue/'  .      ^^'^^^^  '^l^'^^ 

But  this  t^/liAll 
lot  extend  to  books  conttuning  any  extraCtf  £rooi  Eaglilh  authorsi  (^c.  Vide  alfo  tj  Ceo«  a.  c,  lU 

f  5*^.^.  27.     And  it  is  further  provided  by  the  faid  ftatote.  The  c<Msiin^Rt 
par,  II,*'  That  after  the  expiration  of  the  faid  term  of  four-  '^^^^  *^  •*' 
'^  teen  years,  the  (ble  right  of  printing  or  difpufing  of  copie» 
*^  ihall  retorn  to  the  authots  thereof^  if  they  are  then  livings 
''  for  another  term  of  fourteen  years/*    (7)  ■  . 

(7)  In  the  c»fe  of  Millar  v.  Taylor,  it  wai  infifte^,  "  That  thers  is  a  rtal  prc}»crty  rcrttaJniug  In 
■uchors,  or  in  their  affigns,  ifter  the  pKblication  of  their  works,  inde|>endant  ofind  not  taken  a^«y^ 
•r  circumfcribed  by  the  abuve  ftatute.  No  queilion  perhaps  ever  underwent  a  imire  lear^eJ  or  ela* 
borate  difcuflion  ;  or  created  on  ita  feveral  points,  a  greater  diverfity  in  the  opinions  of  the  Jud?es. 
li  W39  held  by  Lord  Mansfield,  Aflon  and  Willcs  contra  Yates,  that  autnors'and  thofc  claim' n^ 
under  them,  poiTcfs  as  aconio»#n  law  right,  not  interrupted  by  the  ltatute>  a  perpetuity  in  tneir 
works  after  pHhltcation.  And  the  fame  dodirinc  wjs  co:ihrmcd  b^  decree  in  Cbancery,  in  the  cjf'c 
Dl'  Bcckct  V.  Ponaldfon.  But  on  appeal  to  the  Honfc  uf  I.orJs  this  decree  wjs  reverlVd,  and  rhe 
itt^flnt  now  elldbitfted  i«  that  the  common  law  right  of  authors  and  thci^  adigns  is  interrun^Ei 
Ky  8  Ann.  c.  n)»  that  tliey  have  not  the  fole  and  ckcIuUvc  copy  ri^ht  in  perp«tuity*  al'ter  having 
pubKfhed  their  compoiltions,  b'.it  that  they  have  it  for  fourteen  ye.iri  from  th<c  pablicaiioti,  and 
i^ttr  the  eipi ration  of  that  term,  the  right  parted  with,  returns  to  the  authors,  if 
Vrohi^f  or  to  their  adigns^  f«r  anaiher  fourteen  yearb.**  5  C<<ni.  Dig*  570*  4*Burrow  from  2303. 
to  Z4.17.  But  if  the  author  afligns  by  general  words  '*  a11  hir.  interert,  &c."  in  the  cooy  right,  U*: 
conveys  not  only  hia  abfolute  interert  for  the  Aril  fourteen  years,  but  his  contingent  intcict  aMck 
of  the  other  fourteen  yrar<,  which  rffult  tu  him^  if  living,  upon  the  expiration  of  tlie  firll  term. 
Carnah  v.  Bowles,  in  CbanwCry^  'i'rin.  a6  Ceo.  %•  Vide  aif^^  RainAC  y.  'TboniproCf  in  t:ie. 
Exchevjiier* 

+  Sen.  1%.     And  it  Is  alfo  cnnfled   by  B  Geo.  2.  <.  13.  Engravings 
**  TiKit  every  pcrfon  who  flial!  invent  aivi  dcfign,  engrave, 
**  etch,  or  woric  in   mczzotinio,   or  chiaro  ofcuro,  or  from 
*•  his  own  works  and   invention  (hall  caufe  to   be  dcfigncd 
•*  and  engraved,  etched  or  worked  in  mezzotin'o  o\^  chiaro 
**  ofcuro,  any   hiilorical  or   other  print,  fliall  have  che  fole 
"  right  of  priming  and  reprinting  the  fame,  for  the  term  of 
•*  fourteen  years,  to  commence  from  the  day  of  che  fiift   (l)  j^.  Itlxn-^ 
*'  publifhing  thereof,  which  (hall  be  truly  engraved  with  the  under  this  jcl^ 
"  name  of  ihc  proprietor  Ofi  each  plate,  and  printed  on  every  ^^  pmprictot 
**  fuch  print;   and   if  any  pcrfon,  within  the  time  limited  by  T^bhh^ntmc 
•*  this  3(51,  (hall  engrave,  jtch,  or  work  as  aforefaid,  or  in  <wi/thcdiyof 
««  an V  other  manner  copy  or  fell,  or  caufe  to  be  engraved,  ^'^^  p«*>*»^*n« 

,,        ',     \  .     ,  I    /-  1  I      •         L  J     I  •  t_      the  pr»nt,  onmc 

**  etched  or  copied  ana  fold,  in  the  wnolc  or  in  part,  by  putcand  jiint 
"  varying,  adding  to,  or  diminifliing  from  the  main  de6g,n,  thefamcon  the 
"  or  fliall  priiit,  reprint,  or  import  i'or  fale  any  lucb  p:iut  or  J^l^^*, ^f^." ^'" 

•*  parts  I  ViiL^VL(^[ 
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*•  parts  thereof,  wirhout  the  confent  of  the  proprietor  firft 
**  had  in  writing,  figned  by  him  in  the  prcfcnce  of  two  wit- 
*^  nefles  ;  or  (hall  knouringly  publiih^  fell,  or  expofe  to  bk, 
**'  or  othcrwifc  in  any  manner  difpofc  of  the  fame^  t^c.  fe?f. 
**  fuch  offender  {half  forfeit  the  plate  and  every  impreffioo 
•'  thereof,  and  alfo  fi#e  fhillings  for  every  print  found  in  his 
"  cuftody,  or  fold  or  cxpofcd  to  falc  by  him,  half  to  the  Wng, 
**  half  to  the  profccutor,  iffucd  in  three  months.  But  this 
•*  aft  fliall  not  extend  to  the  purchafer  6f  plates." — And  by 
17  Geo.  3»  c.  57.  proprietors  of  prints  may  bring  adion  on 
the  cafe,  and  recover  damages  and  dguble  coAs  agaii^ft  per^ 
Tons  copying  their  phnts,  in  the  whole  or  in  pare  by  vary* 
iug«  adding,  or  diminiihing  without  confent. 

t  Setff.  29.  And  by  15  Geo.  3.  c.  53.  •*  The  univerfitid 
•*  in  England  and  Scotlana^  and  the  colleges  of  Eatofiy  H^tji* 
"  minjicry  and  //^//tZ^^^-^^r  rcfpeSivcIy,  (hall  have  for  ever  the 
•*  folc  liberty  of  printing  and  reprintirtg,  but  it  muft  beat 
**  their  own  printing  prefs,  all  fuch  bcoks  as  {hall  at  any 
**  time  herefofore  have  been,  (or  having  i.ot  been  heretofb-.c 
•*  publiftjcd  or  aJfigned)  {ha!l  at  any  time,  hereafter  be  be- 
•^  qucathcd  or  othcrwifc  given  by  the  author  or  authors  of  ihe 
**  iamc  rcfpcclively,  or  the  reprcfentatives  of  fuch  author  or 
**  authors  to  or  in  truft  for  the  faid  univerfities  or  coIIc;^cs« 
**  or  to  or  in  truft  for  any  college  or  houfe  of  learning  withii 
^*  the  fame,  uulcfs  the  fame  have  been  or  (hall  be  given  for 
•*  any  term  of  years  or  other  limited  term.  And  whoeKf 
•*  faall  print  or  fell  the  fame  contrary  to  this  adl  fhall,  pro- 
•'  vided  the  books  be  entered  within  two  months  after  tbc 
*^  bcqueft,  in  the  manner  the  a£l  direJJs,  forfeit  the  fomc, 
**  and  alfo  one  penny  for  cv.ry  (beet,  one  half  to  the  king, 
•*  the  other  ro  the  prof'ecutor.  But  the  univerfities  may  fw 
"  ctoy  riglit  in  like  manner  as  any  author." 


CHAPTER    THE    EIGHTIETH, 

Ok  forestalling,  INGROSSING,  ani 
REGRATING,  and  other  OFFENCES  ot 
THE   LIKE   Nature. 


FOR  the  better  underftandinir  the  nattire  of  Forefla!!ing, 
Ingrofling  and  Regrating,  and  other  fuch  like  offeiKcs, 
I  (hall  confider,  How  fuch  offences  are  trcsttvd  by  the  coiii- 
»on  laMf.     And  how  by  ftaiute. 

As 
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As  to  the  firft  point*  lihail  confidcr:  What  is  efteemeJ 
an  oftcnce  of  this  kind  by  the  cominon  law.  And  how  Cucli 
mScacc  is  puniihable  by  the  commoa  law. 

SvJ,  I .     As  to  the 'firft  of  thefc  particulars  It  is  faicj  That 
all  cii'.lccivours  whatfoevcr  to  enhance  ihc  common  price  of 
any  merchandize,  and  all  kinds  of  praflices  which   have  an 
apparent  tendency  thereto,    whcthci-   by  fpheaJing  falle    (a)  K'\^^^'^^ 
rumors  or  by  (/»)  buying  things  in  a  market  before  the  accuf-  b.  iniiamcnt^ 
tomed  hour,  or  by  buying  an<i  felling  again  the  fame  thing  in  40- 
the   fiimc  (t)  market,   (»r  by  any  other  fuch  like  dcvifes,  are  ^'f  Cro"*"iV*' 
highly  criminal  at  common  law,  and   that  ail  fuch  offencea  l^)  Crj.n.  io%* 
liLiuicntly  came  under  the  general  notion  of  foreftalling,  which 
iiicliidcu  all  kind;»  of  o(}ences  of  this  nature. 

S^Sf.  2.  And  furcly  there  can  be  no  attempt  of  this  kind, 
but  mu(^  be  looked  upon  as  a  high  oftence  againfl  the  pub^ 
hck,  inafmuch  as  it  fo  apparently  tends  to  put  a  check  «.pon 
trade  to  the  general  inconvenience  of  the  people^,  by  putrin;{ 
it  out  of  their  power  to  fupply  themfeivcs  with  a  commodity, 
without  an  unrcafonablc  cxpence,  which  often  proves  extreme- 
ly oppreOive  to  ihe  poorer  forr,  and  cannot  but  give  Juli  cauie 
i»f .complaint  to  the  richeft. 

Se!^.  3.  Bat  it  hath  been  rcfolvcdi  That  any  merchant^ 
'  whe;hcr  he  be  a  fuhjcft  or  a  foreigner,  bringing  victuals,  or  ^»;ffl^I^,||u 
any  other  merchandize  into  the  realm,  may  fell  the  fai«c  ia 
grofs,  but  that  no  perfon  can  lawfully  buy  within  the  reaha 
any  merchandize  in  grofs,  and  fell  the  fame  in  grofs  again, 
becauie  by  fuch  means  the  price  v/ill  be  inhanced,  for  the 
m.irc  hai?ds  any  merchandise  pafl'tth  through,  the  dearer  it 
muft  grow,  bccaufc  every  one  will  make  his  profit  of  it ;  and 
if  fuch  pra^ices  were  allowable,  a  rich  man  might  ingrofs 
into  his  hands  a  whole  commodity,  and  then  fell  it  at  what 
price  he  (hould  think  fit ;  which  is  of  fiich  dangerous  confc- 
<|ti«nce,  that  the  biie  in^rolTing  ot'a  whole  commodity  with  an 
intent  to  fell  it  at  an  unreafonable  price,  is  an  odence  indict- 
able at  the  common  law,  whether  any  part  thereof  be  fold  by  f;,**^*  *^** 
the  ingroflcr,  or  not* 

Sc'l.  4.  '  And  fo  jealous  is  the  common  lawf»f  «11  p'a(9Iccs     j^^  ^  ^ 
•f  this. kind,  ihat  it  will  not  fuffcr  corn  to  be  fold   in  the  {heaf,  bu.T»ni4if  j'sjU 
pcrhai^s  for  this  rcafon,  becaufe   by  fuch  means   the  market  is 
in  eftjccfoicilalied. 

6Vi7.  5.  As  to  the  fecond  particular,  viz.  In  what  man- 
Dcr  OiL'nccs  of  this  kind  are  puni(habk  oy  the  common  Jaw  ; 
it  is  laid,  Thar  by  an  anti^nt  Itatute  thcoftcndcr  was  to  be  irie- 
\  ouHy  amerced  f>r  the  tirit  orfence  ;  for  thq  fecond,  to  bucon-  3  ini»»  igt^ 
dt;mncd  to  the  pillory  ^  for  the  third|  to  be  im  jrifuned  ^  ajid 
2  for 
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for  the  fourth  to  be  compelled  to  abjure  the  vill :  And  there 
fecms  to  be  no  doubt,  but  dkat  at  thi»  day  all  oflfenders  of  this 
kind  are  liable  to  a  fine  and  imprironment,  anfwerable  to  the 
heinoufncfs  of  their  offence,  u^on  M  indifiment  at  comnioi 
law» 

As  to  the  fccond  points  ^iz.  In  what  wanner  thefe  oftencei 
are  treated  by  ftatute,  I  fliall  confider }  what  particular  provi* 
iiuns  have  been  made  relating  to  this  matter* 

The  particular  provifions  of  this  nature  are  five^fbld} 
t.  The  oUiging  all  victuallers  to  fell  at  a  reafonahle  price. 
2.  The  allowing  all  foreigners  free  liberty  of  importing  and 
felling  vi£lualsi  3.  The  giving  the  great  officers  of  ftate  1 
power  to  tax  the  price  of  victuals.  4«  The  prohibiting  con- 
{piracies  to  raife  the  price  of  vidluals.  5.  The  prohibiting 
all   foreilalling)  ingroifing)  and  regrating. 

If>w luteins         ^^^^*  6.     The  firft  of  the  faid  provifions  depends  upon  aj 

MiiOfe'inwhaio-  Edw.  3.  c.  6.  by  which  it  is  enaftcd,    **  That    butchers, 

looic  meat  arc  <t  fiflimongcrs,  rcgrators,    holilcrs,    brewers,    bakers,  poiii- 

l^drivTRunl  "  t^rcrs,  and  other  fellers  of  all  manner  of  visual,  ihallbe 

nington'sita.  **  bounc?  to  fell  the  fame  for  a  reafonahle  price,   having  ret 

n»tcs  p.  iSr.^^c.  c(  pe^t  tQ  tj^g  pri^g  ,j^jjt  fu^^i^  visual  fliall  be  fuld  at  in  die 

J'c.  v^cy"'  "  places  adjoining;  fo  that  fuch  fellers  have  moderate  gaicff 

Oiaiiootkin  "  reafonably  to  be  required,  according  to  the  diftance  of  ifcs 

towns!"  f'v"^*!  "  P'^"  **^''"  whence  the  faid  viftuals  be  carried  5  on  pain  to 

jl<n.  S.  c.  8.  •*  forfeit  double  the   value,  iffc.     And   the  chief  officers  cf 

flic><haiinntkiii  *«  towus  arc  required  to  fee  this  ftatute  executed,   on  pain  of 

'n*o;^^mrprc:  **  P^yi^g  the  tfcblc  valuc  of  the  thing  fold,  £srV/' 

Hen.  i{.  c.  6.  they  are  prohibited  from  krcping  tun-houfes.     By  I  Jac  i.  c.  12.  they  are  not  to  k'V. 
I  :»ives  unilcr  fivewerkb  old.     By  5  .Ann  c.  34.  f.  2.  they  arc  not  to  fell  ci:i.c  to  or-c   aiiOihcr  i^ 

Lcptl ;.«:.     T^i  7  Ann  c.  6.  ir.a)  fell  deaj  calves  or  Ihccp, 

Si'cf.  7.  The  fccond  of  the  above-mentioned  provlfiofis 
depends  upon  6  Rich.  2.  c.  10.  and  n  Rich.  2.  c.  7. 
and  I  Hen.  4  c.  17.  by  which  it  is  enafted,  ♦*  That  u'l 
-  ^*  manner  of  aliens,  being  of  the  amity  of  the  king,  comiog 
*'  into  any  town  of  the  realm  with  fi(h,  or  other  vidua)| 
^^  (hall  be  under  the  king's  cfpecial  protection,  and  may  luc 
^*'  their  fifhes  and  victuals  in  pieces,  and  in  part,  or  in  ail,  at 
^^  retail,  or  in  grofs,  as  to  them  bcft  fliall  feem,  to  fell  and 
**  make  their  proilt,  ^c." 

And  it  is  farther  cnaflcd  by  r.^  Hen.  6.  c.  6.  **  That  if 
"  any  man  difturb  any  alien  to  fell  his  fifti  in  grofs,  or  atre- 
^^  tail,  in  part  or  in  whole,  contrary  to  the  above  mentioned 
*'  ordinances,  and  thereof  be  duly  attainted  at  the  fiiic  of  At 
**  king,  .or  of  the  party,  he  fliall  foifcit  10/.  y^." 

Sit. 
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Se£l.  8.  The  third  of  the  above  mcn;ioned  provifions  dc-  ^''^^  '^^^  H 
pends  upon  25  Hen.  8.  c.  2.  by  which  it  is  enaded,  "  That  """'  ^*  I'  ^' 
**  to  remedj  ihe  frequent  rife  of  the  price  of  cheefe,  butter,  *^  He"*.  \',\\l\ 
^  capons,  hens,  chickens,  and  other  neceflary  viduals  for  which  rnjuin 
••  man's  fuftenance,  by  ingrofling  and  rcgraiing  the  fame  j  ^'^*^  ^cchcrs 
•*  the  Lord  Chancellor  and  other  high  o&cers  of  flate,  i^c.  ^j^j  by  ihc^ 
^*  may,  upon  complaint  of  any  inhanfing  of  the   prices  of  poun.%  &c.  But 
*'  fuch   vid^uals  without  ground  or  reafonable  caufe,  in  any  ^''  ^^  ^<^"-  8« 
*^  part  of  the  king's  dominions,  fet  and  tax  reafonable  prices  fold  by'wdghc  ^ 
•*  of  fuch  vidluals  :  And  that  after  proclamation  made  of  fuch  orothcrwife. 
*'  prices,  all  farmers,  owners,  broggers,  and  all  other  vjvSlual- 
•*  Icrs  whatfoever,  having  or  keeping  any  fuch  victuals  to  the 
**  intent  to  fell  jQiall  fell  the  fame  to  fuch  of  the  king's  fubje^s 
^*  as  will  buy  them  at  fuch  prices  as  (hall  be  taxed  by  fuch  pro-  ^.. 

*<  clamation,  under  the  pains  to  be  limited  in  the  faid  procla- 
•*  mation/' 

Siii,  9.  But  it  is  provided,  '*  That  the  officers  of  cities^ 
*'  boroughs,  or  towns-corporate,  and  all  other  perfons  hav- 
*^  ing  authority  to  fet  prices  of  fuch  victuals,  may  fee  fuch 
<*  prices  in  fuch  manner  as  if  the  faid  z&  had  not  been 
^«  made."  ^ 

Seli.  10.  The  fourth  of  the  above  mentioned  proviAons  videsEiii. 
depends  upon  2  and  3  Edw.  6.  c.  15.  by  which  it  is  enacted,  ^•^' 
•*  That  if  any  butchers,  brewers,  bakers,  poulterers,  cooks, 
•*  cofter-mongers  or  fruiterers,  (hall  confpire,  covenant,  pro- 
**  mifc,  or  make  any  oaths,  that  they  (hall  not  fell  their  vic- 
**  tuals  butat  certain  prices ;  or  if  any  artificers,  workmen  or 
*'  labourers,  do  confpire,  covenant,  or  promife  together,  or 
*^  make  any  oaths,  that  they  (hall  not  make  or  do  their  works, 
"  but  at  a  certain  price  or  rate;  or  fhall  not  enterprife,  or 
**  take  upon  them  to  finidi  what  another  hath  begun,  or  (hall 
«*  do  but  a  certain  work  in  a  day,  or  (hall  not  work  but  at  cer- 
**  tain  hours  and  times;  every  fuch  pcrfon  fo  coni'piring,  ^c. 
<^  ihall  forfeit  for  the  firft  offence  10  /.  and  if  he  pay  not  the 
^*  fame  within  6  days,  (liall  fuiFer  ^o  days  imprifonment ;  and 
*'  for  the  fecond  offence  (hall  forfeit  20/.  6?V.  and  for  the 
**  third,  40/.  tfff.  And  if  any  fuch  confpiracy,  covenant,  or 
**  promife  be  made  by  any  focicty,  brother-hood,  or  company, 
«*  of  any  craft,  myftery  or  occupation  of  the  viftuiiliers  above 
*'  mentioned,  wiih  the  prefence  or  confcnt  of  the  more  part 
**  of  them,  that  then  immediately  upon  fuch  ai5t  of  confpira* 
**  cy,  ^c.  over  and  befides  the  particular  puniOiment  lefore 
**  appointed,  their  corporation  Ihall  be  difTolved  ;  and  that 
«  the  faid  offences  (hall  be  deter mmed  at  the  affizes, '  fcffions 
"  of  the  peace,  or  court-lect,*' 

+  But   by  2  Geo.  3.  c.  14.     "  No  brewer,  innkeefer, 

**  vrj^ualler   or  othsr  retailer  of  ftrong  beer  or  ale  (hall  be 

Vol.  U  I  i  ^'^  W^\ 
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**  fufd  impleaded  or»mo1eftcd  by  indifiment,  informatioimK)- 
*'*  pular  action  or  otherwife,  for  advancing  the  price  of  firoi^ 
*^  beer  or  nlc  Ina  reafonable  degree.  And  it  is  alfo  enaded 
<*  that  if  any  brewer,  innkeeper,  viAuaHer  or  retailer  of  beer 
<'  or  ale  (hall  mix  or  caufe,  or  fuffer  to  be  mixed  in  any  vellei| 
"  tub,  meafure,  or  otherwife,  any  ftrong  becr^  ale  or  ftrong 
*^  worts  with  any  fmalt  beer  or  fmall  worts  or  with  water  af- 
**  ter  the  gauge  of  fuch  ftrong  beer,  ale,  or  ftrong  worts 
*^  (hall  have  been  taken  by  an  officer  of  excife  he  fluU  forfeit 
•*  fifty  pounds." 

t  SiJf.  II.  The  fifth  of  the  above  mentioned  proviftons,  lu'a. 
the  prohibiting  all  forelblling,  ingroffing  and  regrating,  de- 
pended chiefly  upon  3  and  4Kdw.  6.  c.  21.  5  and  6  £dw.6« 
c.  14.  altered  by  5  Sjiz.  c.  5.  f.  13.  5  £liz.  c.  12*  and  13 
Eliz.  c.  25.  f.  31.  But  it  is  recited  by  12  Geo.  3.  c.  71, 
^^  Ihac  it  has  been  found  by  experience  that  the  reftraintt 
laid  by  fevera)  ftatutes  upon  the  dealing  in  corn,  meal, 
flour,  cattle  and  fundry  other  forts  of  vichials  by  prevent- 
ing a  free  trade  in  the' faid  commodities^  have  a  tendency 
to  difcourage  the  growth  and  to  enhance  the  price  of  dtf 
fame,  which  ftatutes  if  put  in  execution  would  bring  1 
great  diftrefs  upon  the  inhabitants  of  many  parts  of  this 
kingdom  and  in  particular  upon  thofe  of  the  cities  of  Lon- 
don and  VVeftminfier,  and  thcnupon  it  is  enabled  that  die 
**  3  and  4  tdw.  6.  c.  21. — 1  lie  5  and  6  Edw.  6.  c.  i4,— 
"  The  2  and  3  Philip  and  Mary,  c.  3  — The  5  Eliz.  c.  5.  and 
"  c.  12. — The  15  Car.  2.  c.  8.  and  fo  much  of  5  Ann  c.  31. 
••  as  relates  to  butchers  felling  cattle  alive  or  dead,  within 
"  London  and  Wellminller  and  within  10  miles  thereof,  and 
**  alfo  all  acts  for  the  better  inforcementof  the  fame,  being  dc- 
"  triniental  to  the  fupply  of  the  labouring  and  maniifa£lurin{ 
*^  poor  of  this  kingdom  (hall  be  and  the  fame  are  hereby  de- 
'*  clarcd  to  be  repealed." 

2  Turn-,  Tif  +  ^^^^'  ^^'     ^"^ ^^  '^^  ftatutc  5  and  6  Edw,  6.  c.  14.  par- 

riccaj".  '  ticularly  dd'cribe*  the  feveral  offences  of  foreft«lling,  ingrof- 
fing, and  regratinp,  which  ftill  continue  offences  at  conTmort 
law,  it  may  be  of  uie  to  recite  it,  notwithftanding  it  is  re- 
pealed ;  as' it  contains  a  parliamentary  defcriptxon  of  tho«f 
offences. 

An  imn^mcnt       +  ^^^'^-  '3-  I'^^*  it  IS  cnaaed  by  par.  1.  of  the  faid  ftatute, 

on  rhisti.„,(,  '*  'j'hat  whcfocvcr  Ihall  buy  or  <  aule  to  be  bought,   any  mer- 

mif'Kharijj  rx-  «  chandizc,  vidual,  or  any  other  thing  whatfocver  coming 

Jl^^^.dl"  bouJhJ***  '^  t>y  ^and  or  by  water  toward  any  market  or  fair  to  be  told  in 

•    .■  arK-ao  f  **  thcian)e,  or  coming  toward  any  city,  port,   haven,   creekr 

t^ymukettobe  tv  ^j.  ^.^^j  ^f  this  rcalm  or  Wales,  from  any  parts  beyond  the 

f^R  II 's  Re  ^^  ^^*  '^  ^  *^'^>  ^  *^^^^  *"y  bargain  coniracl  or  promife  for 
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••  the  having  or  buying  of  the  fame,  or  any  part  thereof  fo 

**  coming  as  is  aforefaid  before  the  fame  (hall  be  in  the  mar. 

*•  kct,  fair,  city,  or  port,  i^c.  ready  to  be  fold,  or  (hall  make 

^^  any  motion  by  word,  letter,  mcflage  or  otheiwi(c  to  any 

••  perfon  or  pcrfons  for  ihe  enhancing  of  the  price  or  dearer 

**  felling  of  any  thing  above   mentioned,  or   clfe  difluade, 

**  move,  or  ftir  any  one  coming  to  the  market  or  fair,  to  ab- 

<*  (lain  or  forbear  to  bring  or  convey  any  of  the  things  ahove  1 

**  rchearfed  to  any  market,  city,  or  port',  i^c.  to  be  fold  (ball 

"  bcdccmcd.— Aforestaller." 

t  Se^.  14.     And  it  is  enafted  by  par,  jt.     "  That  whofo-  Vi4tOwtn»j$. 

<*  ever  (hall  by  any  means  regrate,  obtain,   or   get  into  his 

^*  hands  or  pofieflionin  any  fair  or  marker,  any  corn,  wine^ 

**  fi(h,  butter,  checfe,  candles,  tallow,  (heep,   lambs,   calves^ 

**  fwine,  pigs,  gccfe,  capons,  bens,  chickens,  pid^eons,  co-    . 

•♦  nies  or  other  dead  viftual  whatfoever,  that  (ball  be  brought 

^*  to  any  fair  or  market  to  be  fold,  and  do  fell  the  fame  again 

^*  in  any  fair  or  market  holden  in  the  fame  place  or  within  ^ 

♦•  miles  thereof  (hall  be  taken  for— A  Recrator/' 

\Se£l.  15.  And  by  par,  3,  "  Wbofoever  (ball  ingrofs  or 
^*  get  into  his  hands  by  buying,  contracting  or  promifc  taking^ 
*'  other  than  by  demife,  grant,  or  leafe  of  land,  or  tithes, 
*^  any  corn  growing  in  the  fields  or  any  other  Corn  or  grain, 
*'  butter,  cheefe,  (i(b,  or  other  dead  viSual  whatfoever, 
'<  within  the  realm  of  England  to  the  intent  to  fell  the  fame 
•*  again  (hall  be  reputed — An  trNjLAWFUL  ikgrossbr/' 

Se£}.  16.  In  the  conftrudlion  of  thelaft  mentioned  claufes 
the  following  opinions  have  been  holden,  L  That  {a)  fait  is  s*  mf^lj.^^* 
m  vi(5tual  within  the  meaning  of  it,  not  only  becaufe  it  is  of  Cro.gar.ft}i, 
neceiCty  of  iifelf  for  the  fLx>d  and  health  of  man,  but  alfo  be- 
caufe it  feafoneth  and  maketh  wholefome  beef,  P^t'k,  and 
other  viiSuals,  in  which  refpe£t  icfeemeth  itfelf  to  come  under 
th«  notion  of  vidual,  and  feemeth  to  be  fo  underflood  by  the 
makers  of  13  Eliz.  12*  c,  25.  as  appears  from  par.  ai«  of 
that  liatute. 

Se^.  17.  II.  niat(*)  fuchviftual  only  as  is  neccfTary  for  (MaJn*-  »95» 
the  food  of  man  is  within  the  purview  of  it ;  and   therefore  cT'cV*** 
that  apples,  and  cherries,  and  fuch  like  fruits,  are  not  within  x)wen '5*5*^  * 
the  intent  of  it  ;  for  the  words  are,  corn,  or   grain,  butter,  Cr^.  Jar.  414. 
chcefe,  iUb,  or  other  dead  vidluals,  which  words  are  faid  to- 
import  the  fame  as  if  it  had  been  faid,   or  other  dead  vlduals 
of  like  quality  :  Alfo  it  is  faid.  That   there  is  not  any  thing 
prohibited  within  the  ftacute,  but  what  hath  a.  pcovifo^   how 
m   fome  kind   it   might  be   brought  \    and^  tk^efore   fmce 
there  is  not  any  fuch  prov.fo  for  apples,  that  they  never  were 

I  i  a  intended 
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(<i)c.  Car.i^T.  intended  to  be  reftrained  :  And  agreeably  hereto  it  hath  been 
bumlls^*'*^^'  holden.  That  neither  {a)  hops  nor  {b)  malt  arc  within  tbi 

Con.  Owen  135.  meaning  of  the  ftatute. 

I  Roll  12. 

* 
Se^.  18.  IIL  That  the  buying  of  corn,  with  an  intent  to 

{e)  BriJg.  .5, 6.  make  (c)  ftarch  of  it,  s^nd  then  to  fell  it,  is  not  within  the  (aid 
Owen  135.  claufc,  becaufe  it  is  not  bought  to  be  fold  again  in  the  fame 
(</)  Moore  59S-  nature  in  which  it  was  bought,  but  to  be  nr^  altered  bja 
Cro.  Car.  231.  trade  or  fcience,  and  then  fold  again.  And  for  the  like  reafoa 
Cono«rcni35.  jt  feemeth  to  bc  thc  better  (^)  opinion.  That  the  buying  of 
{e)  c.  C-»r.  231.  corn  in  order  to  make  meal  of  It,  and  then  to  fell  it,  is  no 
Icft'c?  -3!f!  13,  ^^y  w'^*^^"  ^^  ^*'^  daufe  ;  and  that  the  buying  of  (e)  barley 
iS.  ^  '  with  an  intent  to  make  it  into  malt,  and  then  to  fell  it,  had  at 

Con.Owen  135.  ^eed  of  the  exception  made  for  it  in  thefaid  ftatute* 

SeJI.  19.  IV.  That  there  is  no  ncccffity  in  an  information 
or  indictment  grounded  on  the  faid  claufe  for  ingrofling  aajr 
(/;  I  Jon.  1 37.  vidua!  therein  mentioned,  to  fay  {/)  That  the  defendant  did 
not  come  by  it  6y  a  demife  of  land,  &c.  but  that  the  defca- 
dant,  if  he  have  any  fiich  matter  to  alledge  in  his  defencCf 
may  give  it  in  evidence. 

Se^.  20.  V.    That   in   every  fuch  information^  &c.  the 

*    ^'^'  35-       words  of  the  llatute  muft  be  precifcly  purfued,  and  therefore 

that  it  isnot  fufiicienttofay,  Hiat  the  defendant  bought  fo 

much  corn,  &c.  becaufe  the  words  are,  **  ihall  ingrofs,  or  get 

•*  into  his  hands,  by  buying,  &c." 

&v7.  21.  And  it  is  farther  ena<Sl€d  by  the  faid  ftatute  of 
5  and  6  Kdw.  6*  c«  14^  par.  4,  5,  6.  *^  That  whoever  (hall 
*'  offend  in  any  of  the  things  before  recited,  and  be  thereof 
*^  duly  conv-ided,  (hall  for  the  firft  ofience  fufier  imprifon- 
*'  mcnt  for  two  months,  and  forfeit  the  value  of  the  goods  lo 
**  by  him  bought  or  had;  and  for  the  fecond  offence  mall  fuf- 
«'  fer  imprifonmcnt  for  one  half  year,  and  forfeit  the  doubk 
*^  value  of  the  goods,  &c.  and  for  tlie  third  offence  fliali  be 
<^  fct  on  the  pillory,  and  forfeit  all  his  goods,  and  be  commit* 
*'  ted  to  prifon  during  the  king's  pleafure." 

2Bu!f.  317  SeJi.  2?.  And  from  hence   it  fecms  clearly  to  follow,  as 

Cn).  Cir.  ;Si.    well  as  from  the  general  rules  of  law.   That   no  information 
v.^!:^'uVcL    foranyofihe  above  mentioned  offences   againft    the  faid  11a- 
c^r.%^4.     ^'    tute,  can  be  good,  without  (hewing  in  certain  the  quantity  of 
I  R:  11.  II,  11,  (he  thing  in   relation  to   which    the   defendant   is  fuppofed  to 
I  Jones  320.       ^^^^  incurred  the  penalty,  not  only  becaufe  otherwife  the  judg- 
ment to  be  L^ivcn  on  fuch  an  information  can  never  be  pleaded 
ill  bar  ot  Any  other,  becaufe  it  cannot  appear  that  both  of 
them  were  brouj;ht  for  the  fame  thing,  but  alfo   becaufe  it 
CAiiuot   appear   to  the  court  what  forfeiture  the   defendant' 

ought 
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©aght  to  incur,  unlefs  the  extent  of  the  ofFence,  which  i»  to 
be  tiie  meafure  of  it,  be  fpecially  fet  forth  :  And  for  thefe  rea- 
fons  it  hath  been  adjudged.  That  an  information  for  ingrof- 
fing  corn,  the  quantity  whereof  is  exprefled  by  the  word  cu- 
piulus  only,  is  not  good  \  yet  ic  is  faid.  That  an  indidment 
for  ingroiEng  magnatn  ^uantitaUmfrumintiy  is  fafEcient. 


APPENDIX  THE   FIFTEENTH. 

Of   REGULATING  the  PRICE    o.f 
VICTUALS,   &c. 

THE  ftatutes  againft  the  oflfences of  foreftalHng,  ingrof- 
(ing,  and  regrating  contained  particular  exce()tious  to 
the  general  reftraints  which  they  impofed.  Thefe  exceptions 
related  to  corn,  butter,  cheefe,  cattle,  beer,  cyder,  mum, 
fi(b,iwiney  oil,  fugar,  fait,  fi(hmongers,  viduallers,  butchers, 
poulterers,  badgers,  drovers,  lelTors,  fhipping  and  caftles^ 
and  towns -corporate.  Of  the  foregoing  catalogue  thofe  ex«- 
ceptions  which  relate  to  fiib,  fUbmongers,  viduallers,  but^ 
chers,  poulterers,  leflbrs,  fliipping  and  caftles  and  towns^cor- 
porate  are  repealed.  But  as  the  intention  of  the  legiflature 
both  inenading  and  in  repealing  thefe  ftatutes,  in  accomitio- 
dacion  to  the  emergencies  of  different  periods  of  time,  was  to 
regulate  the  price  of  viduals,  and  to  prevent  them  from  being 
exorbitantly  raifed  upon,  or  improperly  introduced  to  the  pub- 
lic, by  the  refpediive  dealers  therein  ;  I  (hall  endeavoiir  to  ^oU 
left  the  feverfl  ftatutes  which  relate  to  the  regulation  under 
the  following  arrangement. 

1.  As  to  the  meafure  of  corn* 

2.  As  to  bread. 

3.  As  te  beer. 

^.  As  to  butter  and  cheefe, 

5.  As  to  cattle  and  butchers. 

6.  As  to  iiih. 

•  7.  As  to  bacon  and  pork. 

8.  As  to  hay  and  ftraw. 

9.  As  to  fruit. 

10.  As  to  hone^  and  wax. 

IX.  As  to  the  meafure  of  coals. 

.  N.  B.  Ftr  thcrerulation  t^f  wood  cut  upforfucUidc  43  EU«.  c.  14.  9  Ann  c.  15.  atid  i©  Ant 

^'3  Sea 
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t  Si'^.  t*  And  iirfl.  As  to  the  meafure  of  corn.  It  ismae-t 
ted  by  22  Car.  %.  c.  8.  f.  2*     "  That  whoever  fi^all  fell  any 
•  ^'  fort  of  corr)  or  grain,'  ground  or  uoground^  or  any  kind  of 

*^  fait)  ufually  fold  by  ibe  hulbel,  by  any  otberi  than  by  Wiii« 
<^  chefter  meafure,  marked  in  his  majefty*s  exchequeri  and 
^^  fealed  as  the  act  direfis,  containing  eight  gallons  to  the 
^^  bufhel  and  no  more  or  lefs,  and  the  faid  bufhel  ftricken 
<^  even  by  the  wood  or  brim  of  the  fame  by  the  feller,  iball 
**  forfeit  40 J.  for  every  offence,  on  conviction^  before  ooe 
*'  juftice,  by  one  witnefs  ;  to  be  levied  by  the  church- waf« 
<^  dens,  ^c.  by  diftrcfs  and  fale  |  and  in  de&ult  imprifon- 
*'  ment  till  paid.'* 

t  Se^.  1.  And  by  par.  3.  <*  If  any  Ruyor  or6ther  heaj 
^*  officer  {hall  knowingly  permit  the  fame,  on  convi&ion  at  the 
**  fciTions,  he  (hall  f6rfeit  5  /.  half  to  the  profecutor  and  half 
<^  to  the  poor  by  diftrefs,  or  imprifonment  till  paid." 

t  Seff.  3.  And  it  is  further  enaAed,  by  22  and 23  Car.  2. 
e.  12.  **  That  whoever  (hall  fell  or  buy  any  corn  ground  or 
*'  unground  or  fait  by  the  bag  without  meafuring  being  there- 
<*  unto  required  or  in  any  other  manner  than  as  above  direded 
•*  and  that  wihout  (baking  of  the  faid  bufhel  or  meafure  by 
*^  the  buyer,  fhall  forfeit  befide  the  above  penalty,  all  the  com, 
«*  grain  or  fait  bought  or  fold  contrary  10  this  a^,  or  theira- 
**  lue  thereof,  to  the  party  complaining.*' 

K.B.Notvi'Uh.  i  Sc^.  4,.     And  it  is  further  enaSed,  par.  3.  ««  That  the 

(landing  thUe     u  proof  fball  lie  upon  the  defendant  to  make^it  appear  by  the 

mVa"flfrVofoorn  "  oaih  of  onc  witncfs  that  he  fold  or  bought  the  fame  lawfully, 

diners  in  many  «^  or.  If  he  fail  he  fliall  forfeit  as  before  mentioned,  and  which 

places  the  bufh    u  ftall  be  dirtributcd  by  the  iuftice,  half  to  the  poor  and  half  to 

fl  being  greater  ,,      ^      .    c  »/\'' 

inoncpUce        *'  the  informer."  (i) 

than  anather, 

and  ir  i«  faid  that  an  ancient  and  uninterrupted  cuflum,  fur  thii  Is  goo^*    Barlow ^  57^. 

(i)  For  the  mode  by  which  the  aver;>gcd  price  of  co:n  is  to  be  afccruined,  vide  lo  Geo.  ^.  (^^ 
And  for  the  fame  in  London  and  Efl'ex  21  Geo.  3.  c.  50.  For  regulation j  refpeOing  its  impurtsiiM 
ZzQiT.z.c.  1%.  ijCar.  2.C,  7-  5  Geo,  2.  c.  I2.  6  Geo.  3.  c.  17.  i]  Geo.  3.  c.  43,  |( 
Geo.  3.  c.  39.  iS  Geo.  3.  c  15.  X9  G«<»'  3  c.  29.  For  regulating  its  exportation,  vide  i  W. 
andM.  c,ia.  i  Geo.  c.  7.  11  Ceo.  2.  c.  xa.  13060.3.43.^5.  14  Geo,  3.  c.  64.  ixCtA. 
3.  c  5.  and  1 1  and  26.     16  Geo.  3.  37.     18  Geo.  3.  c.  16. 

General  afliM  +  Se£f,  5.  Secondly.  As  TO  Bread,  it  is  enafted,  by  31 
tndpriccof  Geo.  2  c.  29.  par.  2.  "  That  the  court,  or  perfons  here- 
^•^"'^v  «i  in   authoriled   to  fet  the   aflize  and  weight   of  bread,  and 

**  the  price  for  the  fame  fhall  fo  do  as  often  as  they  (hail 
**  think  proper  j  and  that  in  every  aflize,  refpect  fhall  be  had, 
**  to  .he  price  which  the  guin,  meal,  or  flour,  fhall  bear  in 
**  the  public  markets,  in  or  near  the  place  for  which  fuch  af- 
*'  fize  (hall  be  fet  ;  making  reafonable  allowance  to  makeis 
*'  for  their  charges  and  protit," 
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t  Si^.  6.    And  it  is  fuithcr  cnafled  by  par.  3,  **  That  An  am«  fct,  n© 
**  where  an  affizc  (hall  be  iet  no  pcrfon  (hall  there  fell  bread,  ^f^l^  ^^.''i^ 
**  except  wheaten  and   houfehold,  otherwife   brown    bread,  md  houftrhoid 
*'  and  fuch  other  fort  asihall  be  publicly  allowed  by  the  court,  ^^ptf^i  ^  ^e 
•*  or  perfons  aforcfaidj  but  where  it  hath  been  ufual  to  make  ^ndct  petxiUylt 
•'  bread  with  the  meal  of  rye,  barley,  oats,  beans,  or  peafe,  forfeiting  not 
•*  or  with  the  meal  of  any  fuch  different  forts  of  grain  mixed  nurUftuualc 
**  together,  or  the  court  or  perfons  (hall  allow  fuch  bread 
*^  to  be  made,  fuch  bread  Ihall  and  may  be  there  made  and 
*^  fold;  and  offenders  on  convi^ion  by  confeffion,  or  the 
**  oath  of  one  witncfs,  before  any  magidrace  within  his  ju- 
^^  rifdidion,  (ball  forfeit  not  exceeding  forty  nor  lefs  than 
V  twenty  fhillings," 

t  Sf^*  7»    By  par.  4,  **  The  aiBze  and  weight  of  the  feve-  Affiic  ana  price 
"  ral  forts  of  bread  for  fale,  and  the  price  inall  be  fet  and  l^^^j^"^^^'*'"* 
**  afcertained  according  to  the  tbllowing  ubles  mark'd  No.  i. 
^.\  and  2.'* 

N.  B.  Part  the  firft,  or  the  affile  table  contains  the  price 
of  the  buihel  of  wheat  Winchelier  mcafure,  from  2  s.  9  d.  to 
14s.  6d.  the  bufhel,  the  allowance  of  the  magiftrates  or  juf- 
tices  to  the  baker,  for  baking  being  included.  So  that  (for 
example)  if  the  price  of  wheat  in  the  market  is  5  s.  the 
bufhet  and  the  magiftra'cs  allow  is.  6d.  the  bufhel  to  the 
baker  for  baking,  Hnd  6  s.  6d.  and  even  therewith  will  be 
found  the  weights  of  the  feveral  loaves ;  but  if  the  price  in  the 
market  is  3  s*  and  the  allowance  is.  then  the  weight  of  the 
loaves  will  be  found  even  with  4  s. 

N.  B,  Part  tho  fecond,  or  the  priced  table,  contains  the 
price  of  the  buflicl  of  wheat,  Winchelier  meafure  from  2  s.  9  d. 
to  14s.  6d.  the  bufcel  the  allowance  for  baking  being  includ- 
ed ;  and  al fo  the  prices  of  the  peck,  half  peck,  and  quartern, 
wheaten  and  houfhold  loaves,  fo  that  (for  example)  if  the 
price  of  wheat  in  the  market  is  5  s.  the  bufhcl,  and  the  magif- 
trates  allow  is.  6d.  for  baking,  find  6  s.  6d.  and  even  there- 
with will  be  found  the  prices  of  the  fevcrrl  loaves. 

It  v/as  thought  fufficient  to  infcrt  the  weight  of  a  penny- 
loaf\  as  the  weight  of  all  other  loaves  may   thereby   be  caliiy 

<.jlwuUted» 
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TABLE      No.  I. 


Of 

BREAD 

M  A 

D  E 

OF 

WHEAT; 

Price  of 
tbcbnJh- 

Weight.    1 

Prized  Bread. 

dof 
wh»it  <c 

The  penny  loaf. 

Quartern  loaf. 

Halfpeck  loaf. 

Peck  loaf. 

baking. 

Wheaun 

HouOioM 

Wheatrn  Houfliold 

Wheaicn  HooAiold 

Wheatcii  Hanlhea 

t.     d. 

oc.    dr. 

OS.  dr. 

s. 

d. 

t. 

d. 

1.     d.  1  t.    d. 

t.     d.  ,    (.    d. 

2      9 

22       4 

29           4 

0 

Ti 

0 

2'r 

0    6i\  0    4i 

I     o|   0    91 

3     ° 

io     4 

=  7     I 

0 

3^ 

0 

2l 

0    7 

0    St 

t     i^   0  io| 

3     3 

i8     9 

'-5     4 

0 

3i 

° 

K 

0    7l 

0   si 

1      3   i   0    II 

3     6 

•7     6 

^3     3 

0 

4 

0 

3 

0     8 

0    6 

I     4 

I     0 

3     9 

i6    6 

21     6 

0 

ii  0 

3i 

0     81 

0    6i 

>     5 

I'     1 

4    0 

'5     4 

20     4  : 

0 

4i 

0 

3i 

09106- 

I     6{i  I     ti 

4     3 

>4    4 

19     1 

0 

4: 

0 

3l 

0    9i 

0    7i 

1   7;  I    'I 

4    6 

«3    9 

«7   15 

0 

5 

0 

3l 

0  10} 

0    7i 

I     8J    I     ji 

4    9 

12    12 

17     I 

0 

St 

0 

4 

0    lOi 

0     8 

»     9*!  »     4* 

S     0 

12       I 

16    6  ! 

0 

Si 

0 

41 

0  Iff 

0     21 

I   II 

«     5 

5     3 

l<       9 

«5     7 

0 

6 

0 

4; 

I     0 

0    9 

z    0 

I     6 

S     6 

II        2 

14  10 

0 

K 

0 

4! 

I     oi 

0     g- 

7     » 

»     7 

5     9 

lo     8 

14     4 

0 

('a 

0 

5 

I  li 

0     9: 

z     ai 

i     7k 

6    0 

lO       2 

M     9 

0 

7 

0 

Si 

I     ij 

0     10; 

a     3^ 

1     «J 

6     3 

9  " 

i3     * 
12'  10 

0 

7: 

0 

I 

?2 

I    u 

0    lOJ 

2    41    I     9^ 

6     6 

9    4 

0 

71 

0 

5i 

•'  ^ 

0  II 

3    6 

1   10 

6    9 

9    o 

12     I 

0 

7* 

0 

5l 

1    3i 

0  III 

2     7 

I   It 

7    o 

8   II 

II     9 

0 

8 

0 

6 

1     4 

I    0 

.2      8 

z    0 

7     ^ 

8     7 

If     2 

0 

K 

0 

6; 

«     4 

I     0, 

2    9 

z     1 

7    6 

8     3 

10  ti 

0 

S 

0 

6; 

I     5( 

I     1 

2    10 

2     s 

7    9 

7   H 

10     6 

0 

8, 

0 

6i 

«     5 

I    li 

2    Ili- 

2       2l 

8    o 

7   10 

10     2 

0 

9l 

0 

61 

I     6; 

I    li 

3     0' 

2   3i- 

8    3 

7     S 

9  «5 

0 

9; 

0 

/ 

I     7 

I    2 

3     2 

»     4 

8    6 

7     * 

9    9 

0 

9i 

0 

7; 

I     7i 

1    2! 

3     3 

2     5 

8    9 

6  15 

9    4 

0 

10 

0 

7a 

1     8 

I    3 

3     4 

2     6 

9    o 

6  13 

8  15 

0 

»o; 

0 

-  .1 

/  4 

1     8i 

»      :>l 

3     5. 

*     7 

9    3 

6    9 
6    7 

8  12 

0 

io: 

0 

8 

I     9 

1      3i 

3     6} 

»     7l 

9    6 

8     8 

0 

loi 

0 

8i 

»     9; 

*'    ^1 

3     7i 

>     8i 

9    9 

6    4 

8     5 

0 

11 

0 

8i 

I     lOf 

«     4i 

3     «^ 

z     9t 

lO     o 

6     I 

8     2 

0 

Hi 

0 

8, 

I   1 1 

»     5 

3  »o 

2    10 

10      J 

5   '5 

7   «5 

0 

I'i 

0 

8; 

I   II ! 

I     Si 

3   «• 

2     II 

lo    6 

5   '3 

7   "^ 

1 

0 

0 

9 

2    0 

I     6 

4    0 

3     0 

19    9 

S   »• 

7     9 

1 

0-: 

0 

91 

2    0, 

I     6 

4     » 

3     I 

II       0 

II      ? 
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7     5 
7     3 
7      I 

I 
I 
1 

0' 

I 
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0 

0 

9 
9' 

10 

2     I 
2     I 

'J     'J 

>     7 
»     7 
*     7 

4     2 
4     3^ 
4    4 

^     2 

3  2' 

3     3i 

fl^.Vd.        »RIC£  or  VICTUALS,  &e.         ^tf 
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Mte^  The  wheaten  loaves  arc  thrcc-fourihs  of  the  weight  of 
the  houfchold  loaves ;  and  if  the  magiftrates  or  juftices  (hall  think 
fit  to  allow  of  any  white  loaves  of  the  price  of  one  penny  or  two 
pence,  they  are  to  weigh  at  all  times  three-fourths  of  the  weight  of 
the  wheatcn  loaves  of  the  fame  price. 

Note,  The  prices  of  the  houfchold  loaves  arc  always  three- 
fourths  of  the  prices  of  the  wheaten  loaves ;  and  where  it  (hall  be 
thought  proper  to  allow  of  half  quartern  loaves,  the  prices  of  fuch 
loaves  (if  fold  fingjyj  are  to  be  half  a  farthing  higher  than  is  al- 
lowed by  this  table,  when  it  (hall  fo  happen  that  the  farthing  is  fplit. 

And  magiftrates  and  juftices  within  their  refpe^live  jurifdi£Uons 
being  to  fet  the  aftize  and  fix  the  price  of  the  feveral  loaves  of  bread 
having  refped  to  the  price  which  the  grain,  meal  or  flour  (hall 
bear  in  the  markets.  But  no  provjfion  being  made,  how  they 
(hould  know  what  price  the  refpedtive  forts  of  meal  and  flottr 
fhould  be  eftcemed  to  bear  in  proportion  to  the  price  of  wheat  they 
arc  therefore  to  take  notice  that  the  peck  loaf  of  each  fort  of  bread  is 
to  weigh,  when  well  baken,  17  lb.  6oz.  averdupois,  and  the  reft  in 
proportion;  and  every  fack  of  meal  or  flour  is  to  weigh  2cwt* 
2  qrs.  net ;  from  every  fack  of  meal  or  flour  there  ought*  to  be  pro- 
duced, on  the  average,  20  fuch  peck  loaves  of  bread  ;  and^  by  ob- 
ferving  the  fiid  rule,  magiftrates  and  juftices  may  at  all  times  know 
if  the  baker  hath  more  or  Icfs  than  the  allowance  they  intemi  t(f 
give  him. 
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Of   bread    madi   of   several    GRAINS, 

t  ■ 

The  firil  column  contains  the  prices  of  the  bufhei  of  Grain»  baking  indaded: 

which  prices  arc  adapted  fo  as  to  fervc  either  for  the  Winchcfter  bufhei  of  rye,  of 

barley^  of  oats,  of  beans,  of  maflin  alias  mikelUnv,  confiiUng  of  two-chijpds  wheat 

and  one  third  rye  ;  the  price  of  either  of  which  buihe Is  in  the  market  being  knows. 

the  magiHrates  are  to  add  the  intended  allowance  thereto ;  the  amount  of  which 

being  tound  in  column  No.  I.  the  weight  which  the  fcveral  loaves  ought  to  be  oi, 

will  be  found  under  column  No.  II.   and  the  price  of  the  refpedlive  peck  loava 

(which  areto  weigh  1 7  Ih.  6  oz.  each)  under  No.  I. 

Note,  Where  bread  is  allowed  at  any  time  to  be  made  for  faJe  of  pea(e  only, 
the  aflize  and  price  thereof  are  to  be  i'et  and  fixed  fu^m  the  bean  columns  ;  and 
where  bread  is  ordered  to  be  made  for  fale  of  a  coarfe  fort  of  maflin  or  mifcellaoy 
grain,  confining  of  one- third  rye,  one-third  barley,  and  one-third  either  peaTe  or 
Ceans,  the  afliae  and  price  thereof  are  to  be  fet  and  fixed  from  the  barley  columns. 

Note  alfo.  That  this  table  is  framed  for  bread  to  be  made  of  the  whole  produce 
<»f  the  faid  feveral  grains,  except  the  bran  or  hull  thereof  only. 
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t  SiS?.  9.     And  It  1$  farther  enabled  par.  5.  "  That  every  A«te  m  be  ftt 
•*  aflizc  (hall  be  fct  in  avcrdupoi^c  weight,  of  fixtetn  ouncn  ^SJ^^^ukSi 
*^  to  the  pound,  and  not  troy  weight,  and  in  the  feveral  pro*  by  the  uUc%, 
**  portions  dire&ed  by  the  tables^  or  as  nctr  as  may  be;  and  -'' 

**  that  the  faid  tables  (hall  extend  as  well  to  bread  made  ' 
**  with  wheat  miited  with  other  grain«  as  to  bread  made  with 
**  other  grains  than  wheat,  publickly  licenfed  to  be  tnade 
•*  into  bread  ;  and  that  the  affize  of  all  fuch  mixed  bread  (hall 
<^  be  fet  and  afcertained  as  near  ts  may  be,  to  the  (aid 
<*  tables." 

t  Seil.  10.    And  It  is  further  enaOed,  par.  6.  •«  That  the  SS^^JdSta 
**  prices  which  the  feveral  kinds  of  grain,  meal,  and  flour,  theco«rtt>t 
♦  **  (hall,  ionajidij  fell  for  in  L0nJ$n^  iif  open  and  publick  mar-  lif!^?***  *^  v. 
^^  ket,  (halt  be  certifted  on  oath,  on  fome  certain  day  in  every  MkeswMcHtht 
^*  week,  as  the  mayor  and  aldermen  (hall  appoint,  by  the  crain  fell  iix 
**  meal  weighers  of  London^  or  fuch  perfons  as  the  faid  court  ***  ^^^^^^ 
^^  (hall  dired;  and  (hall  alfo  on  fome  certain  day  in  every  iDwn  derk^  of- 
^*  week,  to  be  appointed  by  the  (aid  court,  be  entered  by  fucn  fict\  the  atfica 
«*  perfons  in  writing,  and  kept  at  the  town  clerk's  office  in  ^""""^'^^^vt 
^^  the  faid  city:  And  the  next  day  after  every  fuch  price  (halt  i^t. 
*^  be  fo  certified,  the  aifize  and  weight  of  all  forts  of  bread  to 
*'  be  fold  wiihin  the  limits  of  their  jurifdi£lion,  and  the  prke 
*^  to'be  paid  for  the  fame,  (hall  be  fet  by  the  faid  court  of 
^*  mayor  and  alderman,  if  the  faid  court  (nail  then  fit,  and  if 
**  not,  then  by  the  mayor  of  the  faid  city  j  and  that  the  aflize 
^^  fo  fet  in  Lond$n{!tid\\  take  place  as  the  faid  court  (hall 
*^  order,  and  be  in  force  for  L$nd9n  and  the  liberties  thereof) 
**  and  the  weekly  bills  of  mortality  (the  city  of  Wiftminftit  ^ 

**  and  liberties  thereof,  the  borough  of  Southwarij  and  weekly 
^^  bills  of  mortality  in  the  county  of  Surry  excepted)  until 
^  another  allize  in  Lond$n  (ball  be  fet ;  and  that  the  affize  fo  ' 
^*  fet,  (hail,  with  all  convenient  fpeed  be  made  public  in  fuch 
*^  manner  as  the  faid  court  of  mayor  and  aldermen  (hall 
**  dire£t :  but  before  any  advance  or  reduction  (hall  in  any 
**  week  be  made  by  the  faid'  court  or  the  mayor  in  the  price 
**  of  bread,  the  meal  weighers  or  other  perfons  (hall  leave 
**  in  writing  at  the  common  hall  of  the  company  of  Bakers  The «? 4i^Ti|!»* 

a*     •        r         f  *   r  r      •  •  r  .  erf  ITC    tO   l«Jk¥ 

•*  \n  LofUMtiy  a  copy  of  every  return  of  the  price  of  grain,  atthcBakcri 

*^  meal,  and  flour,  which  they  (hall  make,  and  enter  in  fuch  HaUacof^of 

**  book  as  aforcfaid,  fome  time  of  the  fame  day  on  which  fuch  ^^  '««^«^ 

*'  meal  weighers  or  other  perfons  (hall  make  every  fiich  return 

^*  and  entry ;  to  the  intent  that  the  faid  company  of  Bakers 

^^  may  the  morning  of  the  next  day  after  every  fuch  return 

^^  and  entry  made,  and  before  any  afFize  (hall  be  fet^  have  an 

*^  opportunity  to  offer  to  the  mayor  and  aldermen,  and  if    ' 

*<  fuch  court  (hall  not  then  fit,  to  the  mayor,  all  fuch  6bjec*  ' 

^^  tions  as  the  faid  company  of  Bakers  (hall  think,  fit  againft 

^'  any  advance  or  reduction  being  that  day  madt.*^ 
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The  ewft  M^a       f  Se^f.    II.     And  it  is  further  ena£led,  par.  7.  '•  TTiaf  ■ 

STSthcrdtic/'  "  '^^  court  of  mayor  and  aldermen  of  every  other  city,  and 

ti^rns,  and  bo!    '^  whcre  there  {hall  be  no  fuch  court,  or  whe^  the  faune  (hall 

ftngiu,  may,     u  j^Qf  fu^   £he  chief  magiftrate  of  every  other  city;  and  in 

irmadt\''THc'°  '*  towns  Corporate,  or  boroughs,  the  mayor,  bailifis,  alder- 

|ckes  to'bc  en.  '*  mcn,  or  Other  chief  magiftrate,  or  two  juftices  where  there 

i^t'  Tht  "m«  **  ^^^'  ^^  "^  ^^^^  mayor,  bailiffs,  aldermen,  or  chief  magi. 

tp  bi  fet  witk"  **  ftrates;  (hall  fcverally  and  refpeflivcly,  caufe  the  refpedive 

l»  adayvaficr;  «<  priccs  which  the  feveral  forts  of  grain,  meal,  and  flour, 

wd  to  continue  «  proper  10  make  bread  allowed  to  be  made  in  every  fuch 

iafft.)  other  city,  town  corporate,  borough,  town,  or  place,  fhall, 

**  bonaMty  fell  for,  in   the  refpcftivc  publick  markets  in  f^ 

**  near  to  every  fuch  other  place,  to  be  certihed  upon  oath, 

<^  unto  fuch  magiftrates  as  aforefaic*,  in  fuch  manner  in  every 

*^  week,   as  any  fuch  refpedive  court  or  magiftraces  (haU 

^  appoint ;  and  the  price  fo  certified  (hall  be  entered  by  the 

<^  perfon  who  (hall  certify  the  fame  in  fome  book,  kept  by 

^^^  him  for  that  purpofe  \  and  within  two  days  after  the  ai&ze 

*'  and  weight  of  bread,  (hall  be  be  fet  by  the  perfons  and  in  the 

**  jurifdiftions  as   aforefaid  refpedtively,  the   fame  (hall  take 

"  place  on  fuch  day  in  every  week,  and  be  in  force  for  fuch 

•«  time,  not  exceeding  feven  days  from  the  fecting  of  every 

*^  fuch  afUze,  and  (hall  be  made  public  in  fuch  no^nner,  ai 

^^  fuch  magiftraies  as  afotefaid  (hall  within  their  refpe^ve 

"  jurifdiaions  dircft/* 

Ttv-  ^  mere         t  5^^-  I2«  And  bc  it  further  enaSed,  par.  8.  "  That  if  any 
}u  *f    may  fet  ^^  two  jufticcs  of  counties  (hall  fet  an  aifize,  it  (hail  be  law- 
Mi  -liizc  ind      41  f^i  for  them  to  caufe  the  price  which  grain,  meal,  and  flour, 
bc"raadc!"  "'  °  "  fi'  ^^  make  bread,  (hall,  bona  fidty  fell  for  in  the  refpec- 
'^  tive  publick  corn   markets,  in  or  near  the  place  or  places 
(it)  For  the       **  refpe^lively,  to  be  certified  on  oath  {a)  to  ihcni    at  their 
form  of*  the       *'  refpcclivc  places  of  abode,  in  any  fuch  county^  on  fuch  day 
certificate  which  4(  }„  cvery  wcck  as  they  (hall  appoint,  by  the  refpedivc  clerks 
Sth  t^hc  name    "  of  the  market,  or  fuch  other  perfon  as  any  fuch  two  juftices 
of  the  pcrfm      «^  (hall  appoint;  and  chat  the  price  of  grain,  meal,  and  flour, 
^d^  X^'^\  '^'    *'  ^^  returned,  fliajl  be  entered  by  the  per(on  who  (hall  return 
fca*  If.    Ani   "  the  fame,  in  fome  book  kept  by  him  for  that  purpofe;  and 
I  Burn  »43.  .    '«  within  two  days  after  the  price  and  affize  of  bread  may  be 
'*  by  any  two  juftices  fet  for  any  time  not  exceeding  fourteen 
*^  days  from  every  fetting  thereof;  and  the  aflire  which  (hall 
«  be  fo  fet,  fliall  commence  and  be  in  force  at  fuch  time,  and 
us  F      h        "  ^^  made  publick  {b)  \n  fuch  place  or  places,  for  which  the 
form  el- 1^<,      "  ia^e  (hall  be  fo  fee,  as  the  faid  juftices  (hall  diiedt." 

publication, 

vide  the  aft,  (z€t,  it.     And  i  Burn  244. 

Baker*  may  fee  t  SeH.  1 3.  And  be  It  further  enafled,  par,  9.  «<  That  any 
the  returns  that  i'  bakcr  fliall  have  liberty,  the  day  after  every  return  (hall  be 
thry  miv  objca  ^^  m^Je,  auA  cuietwi  u\tKe  book^  to  fee.  the  entry  without 
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•*  paying  any  thing ;  to  the  intent  that  he  may  have  an  op- 
•*  port  unity  on  the  faid  next  dajr  to  offer  to  any  fuch  court* 
«*  mayor,  bailiffs,  aldermen,  or  other  chief  magiftratc  or  ma- 
«*  giftratcs,  or  juftices,  as  aforefaid,  before  any  fuch  afljze 
•*  Siall  be  fet,  fuch  objcftions  as  any  fuch  baker  can  rea* 
«<  fonably  make  againft  anv  advance  or  redudion  being 
*«  made/* 

t  Sea.  i+.     And  be  it  further  entfied,  par.  9.  «  That  no  NotiUMt  1* 
•*  maker  of  bread  for  fale  (hall  pay  any  fee  or  reward  for  any  ^«i. 
*«  affize  of  bread  being  fee,  altered^  or  published/' 

t  ScSi^  15.     And  it  is  further  enacted,  par.  11.  '•  That  the  Halfp^ckinJ 
•*  half  peck  and  quarter  of  a  peck  loaves  of  wheaten  and  q"«rtcrn  ^»>*«* 
•*  houfehold  bread  are  to  weigh  in  proportion  to  the  weight  UA^^i^fr^ 
*^  a  peck  loaf  of  wheaten  or  houfehold  bread  ought  to  weigh,  portion  to  ch* 
**  and  arc  to  be  fold  according  to  the  price  a  peck  loaf  of  P*^  ^•^ 
<^  wheaten  or  houfehold  bread  refpedively  is  to  be  fold ;  and 
*<  whenever  any  bread  ihall  be  ordered  to  be  made  with  the 
*^  meal  or  flour  of  rye,  barley,  oats,  peas,  or  beans,  either 
^f  alone,  or  mixed,  the  affize  of  fuch  bread  iball  be  made  pub* 
<'  lick  in  fuch  manner  as  the  (aid  magiftrate,  who  -(hall  felf 
♦*  fuch  alS»c,  fhall  dirca," 

t  Sea.   i6.     And  it  is  alfo  enaAed,  par,  13.  «  That  in  W^wT>r«<5of 
•*  places  where  any  fepenny,  twelvepenny,  and  cightcenpen-  ro^natloVand' 
*^  ny  loaves  (hall  be  allowed,  no  peck,  half  .peck,  or  quarter  vaiurihailbcor* 
•*  of  a  perk  loaves  (ball  be  permitted  at  the  fame  time  to  be  <^«'^ 
^^  there  made  or  fold,  upon  pain  of  any  fum  not  exceeding 
**  forty,  nor  Icfs  than  twenty  (hillings*'* 

t  Sea.  17.     And  it  is  further  enadcd,  par.  14.  •*  That  If  ScflJom  njay  H» 
"  thejuBices  of  any  county  or  divifion  (hall,  at  feJ^icns,  think  Jj)^  if 'iny  place 
*'^  fit  to  fix,  that  any  hundred,  or  other  place  in  fuch  county  within  a  c«rt4m 
•'  or  divifion,  ought  to  be  coniidered  as  in  any  one 'parcicuiar  ^'^i^ 
^*  hundred,  riding,  or  divifion,  of  fuch  county,  riding,  or  di* 
*^  vifion,  in  order  that  the  aifize  of  bread  for  fuch  particular 
*^  hundred  or  place  may  extend  to  or  comprize  fuch  other 
*^  hundred, or  place  it  Oiall  be  lawful  for  them  fo  to  do  j  but 
**  by  fo  doing,  no  juftice  (hall  be  excluded  from  acfting  as  a 
••  juftice  in  any  hundicd,  riding,  or  divifion  of  any  fuch  coun* 
*^  ty  in  which  any  fuch  particular  towns,  diflrids,  or  places 
•*  (hall  lie,  or  the  affize  for  them  (hall  be  fet." 

t  Sea.  t8.     And  it  is  likewifc  enafted,  par.  15.  "  That  an  Entry  to  be 
**•  entry  (hall  be  made  by  every  clerk  of  the  n^arket,  or  other  made  by  every 
<«  perfon,  of  evtfry  return,  and  of  the  rate  at  w^ich  the  price,  ^^^^^  ^^ r^^ 
•*  aifize,  and  weight  of  bread  (hall  be  fet  or  fixed  within  the     "^   *' 

•*  jurifdiflion 
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"  jurifdiftion  of  every  fuch  clerk  of  the  market,  or  other 
*^  perfons,  which  any  inhabitant  (hall  infpcft  without  fee." 

Ho  altci-arion  f  SfSl^  19.     And  be  it  alfo  enaded*  par.  i6«  '*  That  after 

*°  h!*  rill'  °^   ^^  ^  ^^^  ^^'^  ^^  ^^^*  "^  alteration  (hall  be  made  therein  in 

ti^"^d.  in  the    ^^  any  fubfeijuent  weeks  either  to  rife  the  fooic  higher,  or  to 

Wnihei  from  the  (c  fmlc  the  fame  lower,  unlefs  the  price  of  wheat,  or  other 

Uft  return.         tc  grain,  (ball  be  returned  as  having  rofe  three  pence  each  bu- 

<^  fiicl,  more  than  the  laft  return  made,  or  having  fallen  three 

^^  pence  each  buihcl  lower  than  the  faid  laft  return  }   no  pro* 

*^  vifion  being  made  by  the  faid  aflize  tableit  for  altering  any 

*^  affile  upon  fuch  an  event." 

Forfeitore  of  t  Si^'  ^o»     And  it  IS  likewife  enaAed,  paf.  17.  "  Thit 

ftfty  meal  *^  if  any  perfon  appointed  to  certify  or  return  the  price  of 

^****h*  fl^'n*  ^*  gf^*'"*  meaU  and  flour,  (hall  neglcft  any  matters  required  le 
•fgica  hi/du-  "  ^c  done  by  him,  or  (hall  defiguedly  make  any  falfc  certifi^ 
«v>  and  any  *^  cate  or  return  \  or  if  any  peace-officer  (ball  negleft  to  obey 
r^'P^J"'  •*  any  warrant  in  writing  delivered  to  him  under  the  hand  and 
Ivy.         '   *    <i  feal  of  any  maglftrate,  or  to  do  any  other  aft  requifite  to 

*^  be  done  by  him,  (hall  forfeit  not  exceeding  five  pounds,  nor 

**  lefs  than  twenty  (hillings.'' 

fstniityforre-         t  Self.  21 .     And  it  is  further  enafted,  par.  18.  **  That  in 

fifing  todifc^oie  <^  cafe  any  dealers  in  corn,  grain,  meal,  or  flour,  on  reafonable 

tne  true  prices    cc  ycqucft  by  the  meal  weighers  of  London,  or  by  the  clerks  of 

Tid^^'flouf,"^^'  **  tho  markets,  or  other  perfons,  appointed  to  give  in  and  cer- 

ftor  s'ving  in       <i  tify  the  prlccs  of  grain,  meal,  and  flour,  (hall  refufe  to  make 

Cw'^irc/"""*  **  known  the  true  real  prices  the  fevcral  forts  of  grain,  meal, 

••and  flour,  (hall  be  bofia  fide  bought  at,  or  fold,  by   or  for 

•*  him,  her,  or  them  refpeclively,  at  any  corn  market,  with- 

••  in  the  jurifdiction  of  any  fuch  perfons  aforefaid,  or  (ball 

*•  knowingly  give  in  any  falfe  or  untrue  price  of  any  grain, 

••  meal,  or  flour,  bought  or  fold,  or  agreed  fo  to  be,  or  any 

*^  price  which  hath  been   made  by  any  deceitful  means,  on 

••  being  convidled  by  the  oath  of  one  witncfs,  or  folemn  af- 

^^  flrmation,  or  on  confeffion,  (hall  forfeit  not  exceeding  ten 

••  pounds,  nor  lefs  than  forty  (hillings/* 

ionc  wh..r..  auy  -j-  Stil.  22.  And  u  IS  further  enacted,  par.  19.  "  That  if 
*.'^!bcVf'-ft  **  *"y  ^^^^  court,  magiftrate,  or  juftices,  as  aforefaid,  who 
\t*ii  c  ttu-  .  ^^  (hall  have  ordered  anv  return,  (hall,  within  three  days  af* 
•^  ter  fuch  return  made^  fufpec^  that  the  fame  was  not  truly 
^^  and  bona  fide  made,  it  (hall  be  lawful  to  fummon  before  them 
•*  refpciStively,  any  perfon  who  (hall  have  bought  or  fold,  or 
••  (hall  be  fufpcdled  to  have  bought  or  fold,  or  agreed  to  buy 
••  or  fell,  any  grain,  meal,  or  fi -ur,  or  who  (hall  be  thought 
<^  to  be  likely  to  give  any  information  concerning  the  pie- 
••  mifes,  and  10  examine  them  refpe<^livcly  upon  their  feveral 
<•  oaihSy  touching  the  rates  and  price's   the  (everal  foru  of 

*♦  grain. 
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**  grairt,  meal,  and  (lour,  of  any  of  theniH  were  there  reaU)f 

^^  and  honafide  bought  at,  or  fold  for,  or  agreed  fo  to  be  by 

**  him,  her,  or  ihcm,  rcfpedivcly,  at  any  time  within  fevcrt 

**  days  preceding  the  runonooning:  and  if  any  perfon  fo  fum* 

•*.  moncd  (hall  neglcft  to  appear,  f  and  proof  be  rtiade  on  oath 

•*  of  fuch  fummons  having  been  duly  fcr^ed)  or  if  any  perfon 

^^  fo  fummoned  (hall  appear,  and  negled  or  refufe  to  anfwer 

**  lawful  que(lions,  on  being  convided  by  \\it  oath  of  on« 

^*  witncfs,  or  confeffion,  before  any  fuch  court,  magiftrate^ 

**  or  jufticcs,  (hall  forfeit  not  exceeding  ten  pounds,  and  not 

**  lefs  ihan  forty  (hillings  !  and  if  any  perfon,  fo  examined  on 

^'  oath,  (hall  forfwear  himfelf,  fuch  perfon  (hall  be  liable  to 

•*  be  profecuted  as  for  perjury,  by  indiiSment  or  information,  P«ty  notoWtg* 

«•  provided  that  the  party  fo  fummoned  be  not  obliged  to  tra-  »bo^e^"*^i^,, 

**  vel  above  five  miles  from  the  place  of  bis  abode> 

t  SeSi.  23.     And  It  is  further  enafled,  par.  20.  "  When-  Bakenwtaalu 
•*  ever  any  court,  as  aforefaid,  magiftrate,  or  juftices,  (hall  Ju^i,  Jl^^^^j,^*^ 
*'  order  any  «bread  to  be  made  with  the  meal  of  any  other  goddoeri,  gnd     * 
••  grain  than  wheat,  or  to  be  mixed  with  wheat,  or  to  be  made  ?"«^  *•  ^•^     ' 
•*  with  the  meal  of  any  other  fort  of  grain,  either  fcpaiate  or  ■*^*^*^*^* 
*^  mixed  together,  all  perfons  (hall  make  bread  for  fale  with 
*^  fuch  mixed  meal,  or  of  fuch  weight  and  goodnefs,  and  (hall 
*^  fell  the  fame  at  fuch  prices,  as  fuch  court,  magiftrates,  or 
*'  juftices,  (hall  dire£t,  upon  pain  of  any  fum  not  exceeding 
*^  five  pounds,  nor  lefs  than  forty  (hillings.'' 

t  Sf^,  24.     And  it  is  further  enafled,  par,  21-  **  That  the  No  »dulr?ri. 
•*  fcvcral  forts  of  bread  (hall  be  well  made,  according  to  the  ^''*"  °''  "^'*' , 
•*  goodnefs  of  the  fcveral  forts  of  meal,  whereof  the  fame  ought  |«nuinrn!eai*of 
**  to  be  made,  and  that  no  ailum,  or  any  mixture  or  ingredi-  fluur,  fait,  x^a« 
•*  ent  whatfoever  ^except  only  the  genuine  meal,  common  ^ea'n'!5d'b!lrm* 
*^  fait,  pure  water,  eggs,  milk,  yeaft,  and  barm,  or  fuch  leaven  or  (Jch  leavrr. ' 
**  as  (hall  be  allowed  by  the  court,  or  perfon  who  (hall  have  »s  ih?u  be  ocr *• 
•*  fet  an  aifizc  of  bread  where  any  fuch  leaven  (hall  be  ufed,  ^"^^^^  ^^<»^'^^» 
*^  ,and  where  no  fuch  affize  (hall  have  been  fet,  then  fuch 
'*  leaven  as  any  magiftrate  or  juftice  (hall  allow,  fliall  be  ufed 
*'  in  making  dough,  or  any  bread  to  be  fold,  upon  pain  that 
•*  every  perfon  (other  than  afervant  or  journeyman)  who  (hall 
"knowingly  offend,  and  be  convifled  by  confeiiion,  or  by 
"  oath  cf  one  witncfs,  before  any  fuch  magiftrate  or  juftice, 
**'  (hall  forfeit  not  exceeding  ten  pounds,  and   not  lefs  than 
•*  forty  (hillings,  or  (hall  be  committed  to  the  houfeofcor- 
•*  region,  or  fome  prifon  of  the  county  or  place  where  the  of- 
•*  fence  (hall  be,  to  hard  labour,  not  exceeding  one  calendar 
"  mon  h,  nor  lefs  than  top  days.    And  if  any  fcrvant  (hall  of* 
•*  fend,  he  (hall  forfeit,  not  exceeding  five  pounds,  and  not  Icls 
"  than  twenty  (hillings,  or  be  apprehended  and  committed  as 
**  aforefaid  ^  and  it  (hail  be  lawfulfor  the  magiftrate  or  juftice^ 

•*  before 
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'^  before  whom  any  fuch  offender  (hall  be  conviAed,  out  of  the 
*^  money  forfeited,  to  caufe  the  offender's  name,  place  of 
^^  abode^  and  offence,  to  be  publ;(hed  in  fome  ncwfpaperi 
*'  which  {ball  be  primed  or  publifhed  in  or  near  the  countj, 
*^  city,  or  place,  where  any  fuch  offence  fliali  have  been 
*'  committed." 

The  rentity  of        t  Se^f.  2$'     And  it  is  further  cnafied,  par.  22.'  **  That  no 

aduiccrating        **  perfon  fhall  put  into  any   corn,   meal,  or  flour,  ground, 

eoro,  meal,  or  «c  Jrcfled,  bolted,  or  manufadured  for  fale,  any  mixture  or 

•*  thing  whatfoever,  or  (hall  knowingly  fell,  offer,   or  expofe 

*'  to  or  for  falc,  any  meal  of  one  fort  of  grain  as  or  for  the 

'   .  **  meal  of  any  other  fort  of  grain,  or  any  thing  as  or  for,  or 

<*  mixed  with,  the  meal  of  any  grain,  which  fhall  not  be  (he 

(^  real  and  genuine  meal  of  the  grain  the  fame  fliall  import  to 

c«  be,   upon    pain  of  forfeiting   any  fum  not   exceeding  five 

4*  pounds,  nor  lefs  than  forty  fbillings." 

t  Sf^'  2i6.     And  it  is  further  enafted,  par.  23.  *•  Thafno 

PeoAhy  where     cc  perfon  fliall  put  into  any  bread  made  for  falc,    any  mixture 

i?tfcrent  mix-  "  of  meal  of  any  other  fort  of  grain  than  of  the   grain  the 

ture  of  corn  than  ^^  fame  fhall  import  to  be,  and  allowed  to  be  made  of,  or  any 

IJ^h\o^c?ror  "  larger  or  other  proportion  of  any  other  or  different  fort  of 

h  aiiowsd.  '      '^  grain,  or  the  meal  thereof,  than  what  (hall  be  allowed,  or 

*^  any  mixture  or  thing  in  lieu  of  flour,  which  fliall  not  real- 

<^  ly  be  the  genuine  flour  the  fame  (hall  import  and  ought  to 

**  be,  upon  pain  of  forfeiting  not  exceeding  five  pounds,  nor 

"  lefs  than  twenty  fhillings." 

P*n%  for  m>-  +  ^'^^'  ^7*  ^"^  *'  '^  further  enafted,  par,  24.  "  That  if 
kiii/brcid  im-  "  any  perfon  fhall  make,  fend  out,  fell,  or  expofe  to  or  for 
4irwiight,ef..  '44  fale,  any  bread  deficient  in  weight,  he  fhall  forfeit  not  ex- 
"  cceding  five  {hillings,  nor  lefs  than  one  fhilling,  for  every 
**  ounce  deficient;  and  for  every  loaf  found  wanting  lefs  than 
««  an  ounce  not  exceeding  two  {hillings  and  fixpence,  nor  lefs 
«<  than  fixpence,  fo  as  fuch  bread- which  fhall  be  complained 
•<  of  for  wanting  weight  in  any  city,  town-corporate,  bo- 
«'  rough,  liberty,  or  franchife  having  jurifdiftion  thereof,  or 
«<  within  the  bills  of  mortality  {ball  be  brought  before  fome 
"  magiflrate,  and  weighed,  within  twenty-four  hours  after, 
«*  and  fo  as  fuch  bread  which  {hall  be  fo  complained  of  as 
♦<  in  any  hundred,  riding,  divifion,  liberty,  rape,  wapen- 
«*  take,  or  place,  {hall  be  brought  before  fome  juftice  of  fuch 
«  place,  and  weighed  within  three  days  after,  unlefs  fuch  dc- 
♦«  ficiency  wholly  arofe  from  fome  accident,  or  was  occafioned 
«*  by  fome  contrivance  or  confederacy." 

+  Scv57.  28.     And  it  is  further  enabled,  par*   25.  •*  That 

Ai;  crca^  '«'.e     cc  every  bnker  fhall  caufe  to  be  fairly  marked  on  every  loaf  of 

faiiK  mar.ci.     ^^  ^^heatcn  bread  a  large   Roman  W.  and  upon  every  loaf  of 

««  houfehold  or  brown  bread  a  large  Roman  H.  fo  as  the  fame 

1.  *•  may 
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*^  mayi  6A  the  view  thereof,  be  afcerttined  under  what  deno* 
^  minaiion  of  bread  every  fuch  loaf  was  made)  (except  fuch 
^  loaves  which  fhall  be  ralped  by  the  defire  of  any  perfon  who 
**  (ball  order  the  fame,  on  pain  of  forfeiiinf  not  exceeding 
**  twenty,  nor  lefs  than  five  killings/' 

t  Siff.  2(f.    And  it  is  furdicr  tnaded^  pan  ft6.  ^<  That  no  ttktn  t«kio|« 
•*  perfon  flull  take  for  any  bread  a  higher  price  than  fliall  be  *^!}fe,^''"ft2J 
•*  afcertaincd  by  ihe  court,  aia|iftracet  or  juftices,  autho-  '  *^  ^    ^ 
*i  rifed  to  fet  the  price  and  aflice,  nor  refute  to  feU  any  to 
^  any  perfon  who  (hall  tender  ready  money  for  the  fame,  at 
*'  the  price  fuch  bread,  by  the  affize,  (hall  be  fixed  at^  when 
^*  he  fhall  have  any  fuch  bread  iti  his  houfe  or  pofleffion,  to 
**  he  fold,  more  than   (hall  be  requiiite  for  the  immediate 
**  neccflTary  ufe  of  his   own   family    or  cuAomers^  and    it 
**  £hall  be  incumbent  on  fuch  baker  to  prove  the  contrary) 
^  upon  pain  of  forfeiting  not  exceeding,  forty,  nor  Itfs  than 
♦«  ten  killings/' 

t  Se^.  30.     And  It  is  hereby  likewife  enafled,  par.  ji6,  Brtad  tnfVtW 

**  That  if  any  perfon  (hall  oflFer  to  fale  any  bread  of  an  infe-  to  wheacen  not 

**  rior  quality  to  wheaten  bread,  at  a  higher  price  than  houfe*  ^^  **i^*?!!rM 

«*  hold  bread  (hall  be  fct  at  by  the  affire,  he  (hall  forfeit,  by  ^'■^"•*^^^* 
<*  confeflioni  or  the  oath  of  one  witnefs^  twenty  (hillings/* 

+  Si^.  31.  It  is  further  enafltd  by  par.  27.  and  by  32 Geo.  ^*  ^^^  ^^^^ 
c»  18.  f.  2.   **  That  any  magiftraic  or  jultice,  and  alfo  any  ihopi,  Vr.  of 
**  peace  officer,  authorifed  by  warrant  of  any  fuch  magiftrate  ^■*'*''"  ^^y  ^ 
•*  in  Ac  day*timc,  may  enter  into  any  houfe,  (hop,  ftall,  bake-  [r/'bVcti'** 
^  houfe,  warehoufc,  or  out-houfe,  of  or  belonging  to  any  ba-  weSgh#dk 
•*  ker,  or  feller  of  bread,  to  fcarch  for>  view,  weigh,   and 
•'  try^  all  or  any  the  bread  which  (hall  be  there  found  :  and 
*^  if  any  bread,  on  any  fuch  fearch,  (hall  be  found  to  be 
•*  wanting,  either  in  the  goodnefs  of  the  fluff  whereof  the 
**  fame  (hall   be  made,   or  to  be  deficient  in  the  due  baking 
**  or  working  thereof,  or  (hall  be  wanting  in  the  due  weight, 
«*  or  (ball  not  be  truly  marked  according  to  the  dircftions  of 
«*  this  ad,  or  (hall  be  of  any  other  fort  of  bread  than  (hall  be  aU 
**  lowed  to  be  made  by  virtue  of  this  a£l )  any  fuch  magi* 
*<  ftrate  or  peace  officer  may  feiae  the  fame^  and  difpofe  there« 
•«  of  as  he  (hall  think  fit." 

t  Seel.  32.     And  it  is  further  enaded,  par.  18.  **  That  if  t^^e^  any  mita 
•^*  information  (hall  be  given  on  oath  to  any  magiftrate  or  i^h  meaimm, 
•*  juftice  that  there  is  cau(ip  to  fufped  that  any  *nillcr  who  ?'  ^^^^^*  ^*'' 
••  grinds  any  grain  for  reward,  or  any  perfon  who  doth  drcfs>  tduumt^^ng  1*^ 
•*  bolt,  or  in  any  wife  manufacture  any  meal  or  flour  for  falc,  «*»*  magiitr^-, 
•*  or  any  maker  of  bread  for  falc,  doih  mix  up  with,  or  put  ^^  *^'*  *'*''?" 
•*  into,  any  meal  or  flour  ground  or  manufactured  for  falc,  any  m^j^^*^'*^ 

Vol*  I.  .K  k  *♦  mixture,  p™«j*m^h. 
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fci^  and  fnrch,  «  mixture,  ingfcdicnt,  or  thing  whatfoever,  not   the  genuine 

fe'arThw*ir*ran*    "  producc  of  thc  guin  fuch  meal  or  flour. fliall  import  and 

M  i»me  peace     **  ought   lo   bc,  OF  whcFcby  thc  purity  of  any  meal  or  flour, 

otScjr;  and       <c  j^  jj^^.  poflciTiou  of  any  luch  miller,   mealman,  or  baker,  is 

fljur  T'^rhlii  be  **  ^^  ^^^^^  ^^    *^    anywifc  adulterated;  then  fuch  magiQrate 

deemed  aduite-    «<  or  jufcicc,  and  alfo  any  peace  officer,  authorifed  by  warrant 

Mted,  may  bc    (4  j^  x.he  day-time,  on  information  may  enter  into  any  houfe; 

*'  mill,  fhop,  bakchoufe,  ftall,  bolting  houfe,  paftry,  warc- 

^^  houfe,  or  out-  houfe,  of  or  belonging  to  any  fuch  miller, 

*<  meatman,  or  baker,  and  to  fcarch  and  examine ;  and  if  on 

*'  any  fuch  fearch  it  (hall  appear  that  any  offence  hath  been 

**  committed,  contrary  to  this  aft;  then  any   magiflrate,  ju- 

**  ilicc,  or  ofliccr  authorifed  as  aforcfaid  refpeftivcJy,  may  feize 

*•  and  take  any  meal  or  flour  which  fhall  be  deemed,   on  any 

"  fuch  fearch,  to  have  been  adulterated,  and  all  mixtures  and 

•*  in[»redicnts  which  (hall  bc  found  and  deemed  to  have  been 

*'  ufcd,  or  intended  to  be  ufed,  in  or  for  any  fuch  adultera* 

*'  tion  ;  and  fucn  thereof  as  fliall  be  fcizcd  by  any  peace  offi- 

*^  ccr  or  oflicers  authorifed   as  aforcfaid,  fhall  be  carried  ro 

«*  fomc  magiftratc  or  juUice;  and  if  any  magiftrate  or  jufticc, 

**  who  fhall  make  any  fcizure  in  purfuance  of  this  adt,  or  to 

*«  whom  any  thing  feized  under  the  authority  of  this  a<5t  fhall 

"  bc  brought,  fhall  adjudge  that  any  mixture  or  ingredients, 

'*  not  the  genuine  produce  of  the  grain  which  fuch  meal  or 

"  flour  fo   feized,  fhall  import  and  ought  to   bc,  fhall  haVC 

*'  been   put  into  any  fuch  meal  or  flour,  or   that    the  purity 

**  of  any   fuch    meal    or    flour    fo   feized,    was    adul'eratetl 

**  by  any  mixture  or  ingredient  put  therein  ;  then,  every  fuch 

'*  magifirate  or  juftice,  is  hereby  required   to  difpofe  of  the 

"  fame  as  he  fliall  think  proper." 

An.i  th;  miller,  \  Si!^.  2^'     ^^^   '^   '^  further  cnadlcd,  par.  29^  "That 

mrMm  IP,  or       <c  evcry  miller,  mcalman,  baker,  or  feller  of  bread  as  afoTc- 

^,'r 'rx  f '.r^ '*     **  ^i^'^»  '"  whofe  houfe,  mill,  fhop,  bake-houfe,  flail,  bohing- 

1.. :.  .*  .  in***      *'  houfe,  paflry,  warehoufe,  out-houfe,  or  poflcfHon,  any  mix- 

t].a:i.uA.           fcc  j^yj-g  Qf  ingredient  fliall  be  founc',  v/hich  fhall  bc  adjudged 

''  by  aijy  magillrate  or  juftice  to  have  been  lodged  there,  a/.'A 

**  an  inii'nt  to  have  adulterated   thc  purity  of  meal,   flour,   or 

**  bread,  fhall,  on  being  conviolcd  by  confcifion,  or  :hc  oata 

*'  of  one  witnefs,  fofffit  not  cxceedli:^    ten  pounds,  nor  Ids 

*'  than  foity  fliillings  ; — unlcfs  that  fuch  mixture  or  ingredien:s 

*'  v/as  cr  were  not  brought  or  lodged  with  any  defign  or  intent 

*'  to  have  been  put  into  any  meal  or  flour,  or  to  have  adulce- 

*'  rated  therewith  the  purity  of  any  meal  or  flour,  but  thK 

*'  thw'  fame   was  in  the  place  fur  fomc  other  lawful  purj.ofe.'* 


JixcfPtion. 


"  And  thc  magiftrate  out  of  the  money  forfeited,  may  came 
"the  oflFcnder's  name,  place*  of  ahoiiv,  and  ofiVncc,  to  be 
"  publiflicd,  in  fomc  news  p:^]<er  in  or  ;itur  thc   county,  citj 

•»  Of 
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<*  or  place,  where  any  fuch  ofience  fhall  haire  been  commit- 
«  ted." 

t  Ssa.  34.  And  it  is  further  enadcd,  par.  30.  "  That  if  ^^f/j|*^;"^fj  '"^ 
"  any  perfon  (ball  wilfully  obftruft  any  fcarch  or  feizure,  or  ^^H^ 
^^  fhall  oppofe  any  fuch  fearcb  being  made,  or  the  carrying 
*^  away  any  fuch  ingredients  as  aforefaid,  or  any  bread  which 
^^  (hall  be  feized,  as  not  being  made  purfuant  to  this  a£(,  he 
^^  (hall  forfeit  not  exceeding  five  pounds,  nor  lefs  than  twenty 
"  (hillings." 

t  Se£f.  35.     Provided  always,  par.  31.  **  That  no  miller.  No  milfer, 
•*  mealman,  or  baker,  (hall  act  as  a  raagiftrate,  or  juftice  of  »n"'nian,orb«- 
"  the  peace,  under  this  a<ft,  on  pain  of  fifty  pounds  to  any  mVgiftratc.  "^  * 
**  perfon  who  will  fue  for  the  fame,  by  adion  of  debt,  Wr. 
<c  2(  Weftminfter,  or  by  fummary  complaint  before  the  court 
*'  of  SefSon  in  Scotland.'' 

t  Se5i.  36.  Provided  alfo,  par.  32.  "That  if  any  baker  (hall  ^f^*""^^^^^  ^' 
••  make  complaint  to  anv  magiftrate  by  the  oath  of  one  wit-  fioncd'b"thr*" 
**  nefs  that  any  offence  (ball  have  been  occafioned    through  journeyman  or 
**  the  wilful  negledi  of  any  fervant,  then  fuch  magiftrate  may  ***^^'*"^»  *  '^- 
*'  iifue  his  warrant  for  bringing  fuch  fervant  before  any  fuch  ll^AioWm^i" 
^<  magiftrate,  or  any  magiftrate  or  juftice  of  the  county  or  ^f* 
*'  place  where  the  ofl'ender  can  be  found,  and  examine  into 
"  the  complaint ;  and,  on  proof  thereof  upon  oath,  by  any 
^<  order  under  his  hand,  may  adjudge  what  fum  (hall  be  paid 
•*  by  fuch  fervant  to  his  mafter  or  miftrefs,  by  way  of  recom- 
**  pence  for  the  money  he  or  (he  (hall  have  paid  by  reafon 
•*  of  the  wilful  negledl  of  any  fuch  fervant ;  and  if  any  fuch 
**  fervant  (hall  ncgleft  on  his  conviftion  to  make  immediate 
«*  payment,  he  (hall  be  committed  to  the  houfeof  correction,  or 
**  fome  other  prifon  of  the  county  or  place  in  which  any  fuch 
"  fervant  fhall  be  apprehended  or  convi£led,  to  be  there  kept 
•*  to  hard  labour  not  exceeding  one  calendar  month,  unlcfs 
**  payment  (hall  be  made  before  the  expiration  of  the  faid 
"  term." 

\Sia.  37.     And  it  is  further  cnaaed,  by  par.  33.  «  That  o,renc«  hcnrd 
•*  the  mayor  of  L'Ondon,  or  any  alderman  wuhm  the  liberties  anddetcnnipei 
"  thereof,  and  any  other  juftice,  or  any  one  of  them,  within  *»"  «fumin-v 
♦'  their  refpeftive  jurifdiSions,  may  hear  and  determine,  in  a  ^sma^ljctuw" 
**  fummary  way,  all  offences  againft  this  aft,  and  fummon  moned. 
*'  any  offender  ;  and   in  cafe  the  party  fhall  not  appear  or 
•*  offer  fome  reafonable  excufe  for  his  default,  then  upon  oath 
**  by  one  witnefs  of  any  offence  committed  contrary  to  this 
•'  aft,  any  fuch  magiftrate  (hall  iflUe  his  warrant  for  appre- 
«*  bending  the  offender;  and  upon  the  appearance,  or  in  cafe 
'**'  he  (bail  not  appear,  on  notice  being  left  at  his   ufual  place 
"  of  abode,  or  if  he  cannot  be  apprehended,  then  fvicVv  vtv^l- 

K  k  2  ^^  ^x'^vi.v.^ 
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*'  giftra^e  is  authorifed  to  proceed  to  make  inquiry  toucb^ 
^'  ing  the  matters  comphined  of,  and  to  examine  anj  wit* 
^^  nefs  who  fliall  be  offered  on  either  fide,  on  oath,  as  afore* 
^^  faid,  and  ihall  convidi  or  acquit  the  party  accufed  }  and  if 
^^  the  penalty,  on  any  fuch  convidion,  iball  not  bepaidvritb* 
*^  in  twenty-four  hours  after,  every  fuch  magiftrate  ihiil 
**  thereupon  ifiue  a  warrant,  direded  to  any  peaco  oftctr 
*^  within  their  refpe^Uve  jurifdidions,  to  make  diftrefr ;  and 
**  if  any  oftbnder  ihall  convey  away  his  goods,  or  fo  muck 
*<  thereof  that  the  penalty  cannot  be  levied^  then  fome  ma- 
^^  gillratc  within  whofe  jurifdidion  the  offender  {hall  have 
^^  removed  his  goods,  ihall  back  the  warrant,  for  levying  the 
*'*'  diftrefs  ^  and  if  within  five  days  ftom  the  diftrefs  being  takeiH 
*'  the  money  forfeited  (hall  not  be  paid,  the  goods  fetsed  fkaH 
(«  be  appraifed  and  fold,  and  for  want  of  fuch  dtflreft,  tbei 
^'  every  fuch  magiftrate,  on  the  application  of  any  pFOlecutor» 
^*  and  proof  made  of  the  conviction  and  non-payment  bf  the 
«^  (penalty  and  charges,  by  warrant  under  his  hand  and  feal, 
*^  (hail  commit  every  fuch  of/ender  to  the  commoo  gtot  or 
^'  h4)ufe  of  correction  of  the  city  or  place  where  iuch  oftnder 
*^  or  offenders  (ball  be  found,  for  one  calendar  montb,  unleji 
^*  payment  fliall  be  made  of  the  faid  penalty^  cofts  and  chargesi 
(^  before  the  expiration  of  the  faid  one  calendar  mootfa.— 
•*  And  all  fuch  penalties  and  forfeitiu-es^  when  recovcrcdi 
<^  ihall  be  paid  to  die  informer/* 

t  Se£J.  38.  But  by  3a  Geo.  2.  c.  18.  the  generality  rf 
thi»  application  of  the  forfeiture  to  informers  is  reftraincd, 
and  it  is  enackd,  "That  the  penalties  not  parilcmtarljiif' 
**  pofed  of  by  31  Geo.  2.  c.  29.  where  the  conviction  is  by 
^^  confeffion  or  the  oath  of  one  witnefs,  fliall  be,  cne  mciftr  to 
«  the  informer-,  and  the  other  moiety,  together  with  all  J^ 
•*  nallies  incurred  on  the  weighing,  trying,  or  feizingofanf 
^^  bread  by  any  magiftrate  or  juftice  ihall  be  applied  for  tbf 
"  better  carrying  the  faid  adt  into  cxcculion,  as  fuch  bagi- 
"  ftraie  or  juftice  fliall  think  fit.'* 

nr  n!:.?::         t  Se^f.  39.     And  it  is  further  enafteJ,  par.  34.  «  That  It 

cviJenct*.  «  it  (hall  bc  made  out  by  the  oath  ot  any  credible  perfon, 

**  that  any  one  is  likely  to  give  material  evidence  on  behalf 

**  of'  the  prolccuior  or  the  perfon  accufed,   and  will  not  vo^ 

"  luniarily  appear  before  fuch  magiftrate  to   be  examined, 

^^  every  fuch  magiftrate  is  authorifed  to  fummons  every  fucli 

•*  witnefs  ;  and  if  any  perfon  fo  fummoned  ft)aU  negicS  td 

**  appear,  and  no  juft  excufc  fliall  be  offered,  then  (after  prool 

vriineovj  toi,i    «•  by  o^ih  of  fuch  fummons  having  been  duly  feryed)  every 

tx.rii.ncuon       <c  j^^,^  magiftrate  is  authorifed  to  iflue  hii  warrant  under  bi) 

'''*^^'*  **  hand  and  feal,  to  bring  and  examine  upon  oath  every  fucb 

«^  witnefs  :    and   if  on  his  appearance  he  fliall  refule  to  bt 

a  **  examine' 
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<*  examined  on  oath  concerning  the  premiflef»  without  offer- 
*<  ing  any  juft  excore,  any  fuch  magiftrate  may,  by  warrant, 
<<  commit  any  perfon  fo  refufing  to  the  public  prtfon  of  the 
^  county  or  place  in  which  he  mall  be,  there  to  remain  not 
^  exceeding  founcen,  nor  lefs  than  three  days.*' 

t  Si^.  40*     And  it  if  further  enacted,  par.  37.  *'  That  no  ^^  eemi$rMrl, 
f^  artUrariy  letters  of  advocation,  or  of  fufpenfion  (hall  be  ^^* 
^  granted  to  remove  any  convidion,  or  other  proceedings 
c*  had  thereon  in  purfuance  of  this  ad.*' 

t  5//?.  41.     Provided,  par.  38.  "That  if  any  perfon  fhall  Terfoni  tggrie- 
^  think  himfelf  aggrieved,  he  fliall  have  liberty  to  appeal  to  the  to^iTe'ncJt**' 
*^  next  general  or  quartsr.  feiEons  for  the  county  or  place,  femons. 
•*  upon  entering  into  a  recognizance  at  the  time  of  convic-  Appellant  is  t» 
••  tion,  with  two  fufficient  furcties,  in  double  the  fum  which  c^nuTncerto 
^^  be  (hall  have   been  adjudged  to  pay,  upon  condition  to  hear  and  dcrcr- 
**  profecute  fuch  appeal  with  effcfi,  and  to  be  forthcoming  "'?*^**'?*^'* 
•*  to  abide  the  judgment  and  determination  of  faid  next  gene-  *"  ***'*'  ^    ** 
^^  ral  or  general  quarter  feffions,  who  (hall  finally  deter- 
*^  mine  the  matter  of  every  fuch  appeal,  and  award  cofta 
**  CO  be  paid  by  either  party :  and  if  the  judgment  (ball  be 
^  affirmed,  fuch  appellant  mall  immediately  pay  down   the 
**  fum   he  (hall  have  been  adjudged  to  forfeit,  with  fuch 
^^  cofts  as  the  feiTions  (hall  award  to  the  profecutor  or  in* 
^'  former,  for    the  expences  fuftained  by  fuch  appeal ;  and 
^^  in  default  of  paying  the  fame,   any    two    fuch  jufti^es, 
^*  or  any  one  magiftrate   or   juHice  of  the  peace,  having 
^  jurifdi^ion  \n  the    place    into   which    any    fuch    appeU 
**  iant  (hall  efcape,  or  where  he  (hall  refide,  (hall  commit 
^*  every  fuch  appellant  to  the  common  gaol  of  the  county 
^  or  place  where  he  (h^l  be  apprehended,  until  he  (hall  make 
*^  payment ;  but  if  the  appellant  make  good  his  appeal,  cofts 
^*  fiiall  be  awarded  to  the  appellant  againft  fuch  informer, 
*^  and  which  cofts  may  be  recovered  by  the  appellant  againft 
*^  any  fuch  informer,  in  like  manner  as  cofts  given  at  any 
^'  general  or  general  quarter  feffions  of  the  peace  are  reco- 
"  verable." 


T  S(^.  42*  Provided,  par.  70.  "  That  if  any  fuch  conviftion  Appeal  to  the 

ing. 


«  fliall  be'roade  within  Yix  dlys  before  any  general  or  general  ^**^*«°»  ^^*io^- 


*•  quarter  feifions  for  the  county  or  place  where  fuch  convidtion 
«•  (hall  have  been  made,  then  the  party  aggrieved  (hall,  on  cn- 
•*  tcring  into  a  recognizance  as  before  direfted,  appeal  either 
•*  r*)  the  then  next  or  the  next  following  feflions." 

t  iSV7.  43.    And  it  ys  further  enafled,  par.  40.  **  Thar  every  L?m  rv.  ?n  0/ 
**  action  or  fuic  brought  againft  any  raagiftcate  or  any  1  eace  a^io 

^  K  k  3  **  officer. 


tio. 
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it 


V'lie  the  rcafons  «  officer,  for  anything  done  under  this  aS,  (hall  be  commeiu- 
forcxtcn.irg       ^^  ^^j  within  fix  months  next  after  the  faift  committed,  and 

the  protection  ct  niiii'i'i.  •  i  i  . 

this  flatute,  to  "  Ihall  DC  laid  in  the  county,  city,  or  place,  where  the  matter 
pcrfons  4d.rg  u  fljaU  arjfe  J  and  that  the  24  Geo.  2.  c  44.  fo  far  as  relates 
fent"a^.^^r"  *'  ^^  ^^^*^  rendering  the  juftices  more  fafe  in  the  execution  of 
Burn's  juiiicc,  *'  their  office,  (hall  extend  to  the  magiftrate  atfling  under  this 
f.  256.  <^  a<5l ;  and  that  no  adion  or  fuit  (hall  be  had,  nor  any  writ  fued 

*'  out,  or  copy  of  any  writ  be  ferved  upon,  any  peace  officeri 
**  until  fcven  days  after  notice  in  writing,  given  to  or  left  for 
^'  him  at  his  place  of  abode,  by  the  attorney  for  the  party 
*^  intending  to  commence  fuch  adion;  which  notice  (hall 
*^  contain  the  name  and  place  of  abode  of  the  perfon  intend- 
ing to  bring  fuch  adion,  and  alfo  of  his  attorney,  and  like- 
wife  the  caufe  of  adion  or  complaint :    And  any  peace 
Officer  may        "  officer  may,  at  anytime  within  feven  days  after  any  fuck 
make  tender  of  c<  notice,  tcndcr,  or  caufe  to  be  rendered,  any  furo  of  money, 
amei.  i.  ^^  ^^  amends  for  the  injury  complained  of,  to  the  party  com- 

•*  plaining,  or  to  the  attorney  named  in  any  fuch  notice;  and. 
"  if  not  accepted,  the  defendant  may  plead  fuch  tender  in  bar, 
"  together  with  the  general  ifliie,  or  any  other  plea,  with 
**  leave  of  the  court  in  which  the  adion  (hall  be  commenced* 
"  and  if,  upon  ifl'ue  joined  on  fuch  tender,  the  jury  (hall  fand 
«*  the  amends  tendered  to  have  been  fufficient,  they  (hall  find 
•*  a  verdicft  for  the  defendant;  and  in  fuch  cafe,  or  if  the 
"  plaintiff  become  nonfuit,  difcontinue,  or  judgment  (hall  be 
•*  given  for  the  xlcfendant  upon  demurrer,  or  if  any  adion  or 
«*  luit  fliall  be  brought  after  the  time  limited,  or  (hall  be 
**  brought  in  any  other  place  than  as  aforefaid,  then  the  jury 
"  (hall  find  for  the  defendant,  and  he  (hall  be  intitled  to 
**  cofts:  But  if  the  jury  (hail  find  that  no  fuch  tender  was 
«  made,  or  not  fufficient,  or  againft  the  defendant,  they  (hall 
«<  ;5^ivc  the  plaintiff  fuch  damages  as  they  (hall  think  proper; 
«*  and  the  plaintiff  (hall  recover  cofts." 

t  And  it  is  further  enacted,  "  That  the  defendant  may 
plead  the  genera)  ifluc,  and  give  this  ad,  and  the  fpecial 
matter  in  evidence;  and  if  a  verdict  (hall  be  recorded  for 
the  defendant,  or  if  the  plaintift'  fliall  be  nonfuited,  or  dif- 
**  continue  his  action,  aTicr  the  defendant  (hall  have  appear- 
*'  cu  ;  or  if  judgment  fhall  be  given,  upon  a  verdici  or  de- 
^*  murrcr,  ag;.inft  the  plaintiff,  the  defendant  (hall  recover 
"  treble  cofts." 

« Profrrn::on  in  t  Secl.  44-     ProviJcd,  par.  41.  "  That  no  perfon  (hall  be 

3da;i.  *'  conviclcd,  for  any  ot  th.e  before-mentioned  offences,  unle& 

"  the  profecution  be  commenced  within  three  days  next  after 

*«  the  offence  committed." 

i  Sea. 


VcvLr.s  r.i.n* 
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t  SeSI.  45.     "  This  adl  fhall  not  extend   to  prejudice  any  Gercni  rrHrrva- 
^*  right  or  cuftom  of  the  "city  of -London,  or   the  praflice  'it>n  of  ligius. 
*••  there  ufed,  or  any  right  or'cuifFom  of  any  lord   or  lords 
'•*  of  any  leet,  t6  fet,  inquire,  arfd  punifti,  the  breach  of  affize 
•*  of  bread,  or  the  right  of  any  c!erk  of  the  market." 

t  Se^,  46.  "  Nor  to  prejudice  the  ancient  right  or  cuftomof  Refcrratlon  of 
•*  the  dean  of  Wcftminfter,  or  the  high  fteward  of  Wcftmin-  >^^shts  of  Wci. 
"  ftcr,  and  the  libcities  thereof,  to  fet,  afccrtain,  and  appoint  l^"^,j^l  '^  ^"^^ 
**  the  aflize  and  weight  of  all   (orts  of  bread ;  but  they  may  bread,  wiihin 
•*  lefpedtvely  fet,  afcertain,  and  appoint,  according  to  the  ^.^'  <^'^y  >»«* 
*'  meaning  of  this  «<Et,  the  affize  and  weight  of  all  forts  of  *^'^* 
*^  bread  which  Ihall  be  made,  fold,  or  expofed   to  fale,    m 
^^  Weflminiler,  and  tl^e  liberties  thereof;  and  (ball  and  may 
•*  inquire  and  punifli  rtc  breach  of.  every  fuch  aflize  and 
**  weight  of  bread,  as  fully  and  freely  in  allrefpefls,  as  they, 
*'  or  any  of  them  have  heretofore  been  accuftomed  to." 

t  ^i^^  47.  "  ^  or  to  prejudice  the  right  of  Oxford  or  Cami-  Oxford  aod 
"  bridge,  or  of  their  clerks  of  the  market,  to  fet  the  aflizc  J^-n»J>»'J*i»?,  to 
«  and  weight  of  all  forts  of  bread,  fcf^-."  fetanafli«. 

t  SeSf.  48.     But  the  prb^fxons'of  the  foregoing  ftatute  of  Noaffizedand 
31  Geo.  2.  c.  29.  biting  found  defeftive,  when  an  aflize  of  S^  mli'r'^r 
bread  is  not  fet,  it  is  accordingly  enadled  by  3  Geo.  3.  c.  11.  f!.,Ttime'*inu% 
par.  I.  '*  That  although  no  aflize  of  bread  ihall  be  fet  in  f^mc place. 
•*  purfuance  of  the  faid  ad,  no  loaf  called  or  deemed  a»Tize 
'•  loaf  in  the  tables  of  the  aflize  and  price  of  bread  in  the 
•*  faid  act  referred  to^  (hall  be  made  for  fale,  in  any  place 
•'  where  any  loaf  of  the  bread  called  or  deemed  prized  loaf, 
''  in  the  faid  tables  of  the  aflize  and  price  of  bread,  that  is  to 
**  fay,  no  aflize  loaves  of  the  price  of  three-pence,  and  pn2:ed 
**  loaves  called  half  quartern  loaves,  nor  aflize  loaves  of  the 
•*  price  of  fix-pence,  and  prized  loaves  called  quartern  loaves, 
**  nor  aflize  loaves  of  the  price  of  twelve-pence,  and  prized        * 
"  loaves  called  half  peck  loaves,    nor  aflizc  loaves   of  the 
•*  price  of  eighteen  pence,  and   prized   loaves  called  peck 
**  loaves,  {hall,  at  the  fame  time,  in  any  place  be  made  for 
**  fale,  fold,  or  carried  out  for  fale,  or  be  ofl^ered  or  expofed 
**  to  or  for  fale,  or  allowed  to  be  fold,  on  pain  of  forfeiting 
"  not  exceeding  forty,  nor  lefs  than  ten  (hillings." 

t  Sc^.  49.     And  it  is  further  enafted,  par.  2.  "  That  the  Qturtcr  or  petty 
*'  jufticcs  at  any  general"  or  quarter  feflion,  or  at  any  petty  fciFion  may  ;ip. 
**  leflion,  {hall  appoint  which  of  the  forts  of  aflizc  or  priced  J^'"^/^^  ^°'" 
"  loaves  {hall  be  allowed  to  be  made  and  fold;'  and  alfo  what  pr,^.l"°ve., 
**  other  forts  of  bread,  and  grain,    (hall  be  allowed  to  be  and  what  other 
**  made  and   fold  within  their  rcfpeftivc  jurifdidtions,  or  any  ^^^^/^"^^  ^"^ 
«'  part  thereof;  and  every  order  which  (hall  be  fo  made,  (hall 
**  be  entered  in  a  book  provided  for  that  purpofc,  and  in- 

K  k  4  "  f^^cded 


SH 


Or    KE^ULAtlNd    iriit  Bfe.  i. 


*<  Tpcited  by  the  fQakers  tS  hitid  for  fale»  in  the  daT-timB, 
<^  without  fee  i  and  after  the  makinff  every  fuch  order,  die 
«^  juilices  who  fliall  make  the  faone  mall  came  »  copy  to  be' 
^^  affixed  up  in  fome  market  or  other  publick  towa  within  the 
<'  diviiion  or  place  in  which  fuch  otder  is  to  be  obferved  r  or 
*^  elfc  ihiiU  caufe  a  copy  to  be  iniertrd  in  fome  pvblic  nen* 
fabiUh^L  *'  paper  publiOied  in  the  county  or  place,  or  ibme  part  there* 

<^  of  in  which  every  fuch  order  is  to  be  obferved."' 

0orts  of  ifTixe         f  SiJf.  JO,     Provided,  par.  t.    "That  no  jufticey  ftall 
t'u  l>^!^r    "  3"°^  *"y  '^'^^  ^f  ^^^  breadmade  of  the  Hour  or  meal  of 
<«  whear^  other  than  wheaten  and  houihold  bread,  and  loaves 
<*  of  white  bread  of  the  price  of  two-peace,  or  under/* 

>rr»|M»rtUn  « *'>  t  ^^"^^  S'*     ^^^  ^  '■*  further  enaftcd^  par.  4.  «  That 

weight,  between  •<  every  nwkcr  of  bread  for  falc  fhall  obfcrvc  the  proportion 

whe«enVreaJ,  "  bctwfcii  white  and  whcatcn  bread,  and  wheaten  and  hoiif. 

tnJ  ttie  whci:ea  '^  hold  affile  breads  as  to  weight,  as  is  mentioned  in  the  faid 

l^e  trM.^  **  ^**^  ^^^^^^  >  ^^^^  ^^  ^^  ^'*>'»  *^^'y  ^*^'^  loaf  rfthe  price  of 
"  two-pcncc,  or  undcr^  (hall  always  weigh  three  parts  in  four 
«<  of  the  weight  of  the  wheaten  loaf  of  the  like  price ;  and 
«•  every  wheaten  affiae  loaf  of  bltad»  of  whatfoever  price  the 
«^  fame  (liall  be,  (hall  always  weigh  three  parts  in  four  of  the 
"  vircighi  of  every  houfliold  aflize  loaf  of  bread  of  the  like 
^'  price )  and  that  every  houfbold  aifiae  loaf  of  bread,  of 
**  wha:evcr  price  the  fame  (ball  be,  (hall  always  weigh  one 
y  third  part  more  than  every  wheaten  affite  loaf  of  the  like 
*'  pi  ice,  on  pain  of  forfeiting  not  exceeding  forty  (hillings." 

The  nice  i"th«  t  SfiTi-  52.  And  it  is  further  enafled,  par*  5.  «  That 
pr.i<  loif,  2nd  "  every  pick,  half  peck,  quarter  of  a  peck,  and  half  quarter 
l^X^'l.^  ••  of  a  peck  loaf,  of  the  meal  or  flour  of  wheat,  and  called 
y\i\nr.'>,  \u  the  **  v/heaten  bread,  (hall  always  be  fold  in  proportion  to 
^h-at  'i»,  iuk\  In  i^  each  other  refpeciively,  a^t  to  price  j  and  that  every  ueck 

«*  loaf  made  for  fale,  of  the  meal  or  flour  of  wheat,  and 
«^  called  houfhold  bread,  (hall  always  be  fold  in  proportion 
«*  to  each  other,  and  for  one  fourth  lefs  in  price  than  the 
*«  loaf  made  for  fale  with^  the  meal  or  flour  of  wheat,  called 
•*  wheaten  biead,  ot  the  fame  denomination,  on  pain  offor- 
*«  feitlng  no;  c:^cecdirig  forty,  nor  lefs  than  ten  fhilUngs." 

Thc>.T^^stor  +  ^'^^'  53-  AhJ  it  i^.  further  enafled,  par.  6.  <«  That  the 
l^cpe.k^..as  **  fevtral  loaves  after  mentioned,  (hall  weigh  in  averdupois 
anu  \t>  lubiiivi-   «*  weight  US  follows;  that  is  to  fay,  every  peck  loaf,  feventeeo 

tTt\JVcTx  •'  P"^""^'  ^'"^  ''""'^"  •  ^""""'y  ^^^^  P*^^*^  ^^f»  «»8'^«^  Poands  ele- 
ihc  I  :mr  10  be  •*  ven  ounces  ;  every  quarter  of  a  peck  loaf,  four  pounds 
ucigbcj  befoiea  «  five  ouitces  J^nd  one  half  ounce;  and  every  half  quarter  of 

iVho'rs^^"  "  *  P^''^  ''''**'  ^'*"'  P"""""*^  ''''''  """""^  an/ three  quarters; 
in  vthet  piacci    **  OA  pain  of  torfeiiing  not  exceeding  five  lhilling$,  nor  left 

**  ibaa 
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<<  than  one  {hilling  for  every  ounce  wanting  s  and  for  lefs  «itMn)dayt; 

*«  than  one  ounce,  not  eaccee«lbg  two  fliillingf  and  fix^pencet  bJ  ^co^SST^ 

**  nor  lefs  than  iix«>pence;  ip  as  all  fuch  bread  in  any  city,  foe 

^  town  corporate,  borough,  liberty,  or  francbife,  or  the  ju- 

*<  rt(9i£Kon  -thereof,  or  within  the  weekly  bills  of  mortality, 

**  (hall  be  brought  before  fome  juftice  and  weighed,  within 

^*  twenty»four  hours  after  the  fame  fliall  have  been  baked, 

^  or  found  in  any  perfon's  cuftody  for  fale,  and  elfe where, 

*<  within  three  days,  unlefs  it  fball  be  ma/le  out,  that  fuch 

^^  deficiency  wholly  arofe  from  fome  unavoidable  accident,  or 

€c  was  occafiohed  by  fome  contrivance  or  confederacy." 

t  Si^.  54*    And  it  is  further  enaded,  par.  'f.  *^That  no  Breaa  inferior 

«*  perfon  Ihall  offer  to  fale  any  bread  of  an  inferior  quality  to  ShJfold"*'*^ 

**  wbea ten -bread,  at  an  higher  priee  than  houlhold  bread,  higberckaa 

^^  upon  pain  of  forfeiting  not  exceeding  tvrenty  (hillings."  h^uihoU. 

t  Se^f,  55.     And  it  is  further  enaded,  par.  S*  "  That  on  a  hrgc  Romaa 

<^  the  faid  wheateo  or  houfehold  bread  (ball  be  ion  printed  a  (^)  t"  ^e  in. 

«^  large  Roman  (W),  and  on  houfehold  a  large  Roman  (H),  JJii^/^ 

^*  except  loaves  rafpcd  by  the  defire  of  the  perfon  who  (hall  tnd  1  kirge 

**  order  the  fame,  on  penal^  of  forfeiting  not   exceeding  £^*^i"*** 

<<  forty,  nor  lefs  than  ten  (hillings;  unlefs  it  wholly  arole  ^"  ^''^ 
*^  from  fome  unavoidable  accident,   or  was  occafioned  by 
^  contrivance  or  confederacy/* 

t  Siff.  56.     And  it  is  further  enaded,  par.  ^  <<  That  Bretdntdeof 

<^  every  loaf  made  of  any  other  grain  than  wheat,  (hall  be  any  other  gnin 

**  marked  with  fome  letter  or  letters,  not  more  than  two,  2l*?nl!jjrfw** 

«^  as  the  general    or  quarter  fefllon,    or  any   petty  (effion  with  fuch  lecten 

^<  (hall  dired;  which  order  (hall  be  entered  in  fome  book  ^thejufticet 
«  which    any   maker  of  bread    may  perule,  without  fee  j         *****'* 

*<  and  fuch  juftices  (hall  caufe  a  copy  to  be  put  up  in^fome  AoMcrytoU 

*^  publick  town  within  the  divifion,  or  (ball  caufe  a  copy  made  free  for 

•*  thereof  to  be  inferted  in  fome  publick  newfpaper  publi(hed  ^,5^*^'^' 

<*  in  the  county ;  and  if  the  iuftices  (hall  negled,  then  the  jufticM  aegica 

**  maker  of  all  fuch  bread  (hall,  in  every  place  where  no  fuch  to  make  fuch 

«'  order  (hall  be  made,  caufe  every  loaf  of  fuch  bread  to  be  keH/tomT£ 

^  marked  with  any  two  diftin£t  capital  letters  as  he  (hall  think  every  fuch  lotf 

"  fit,  (except  loaves  rafped  by  defire)  on  pain  of  forfeiting,  ^'thtdiujii^ 

«^  not  exceeding  forty  nor  lefs  than  five  (hillings,  for  every  ** *""^  ^^"•"' 

•*  loaf  of  fuch  bread  which  (hall  not  be  fo  marked  as  herein  ^  ^' 
**  before  is  firft  dircaed/' 

t  St^.  57.    And  it  is  further  ena^ed,  bv  par.  10.  "TTiat  Juftices,  or 

«*  any  juftice,  or  peace  officer  by  warrant  of  fuch  juftice,  may  ^^*^^  offUcn 

•*  enter  any  place  belonging  to  any  baker,  to  fearch,  view,  Wc*"  tnd 

«*  weigh,  examine,  and  try,  all  or  any  bread  which  fliall  be  fttrch.  ffc. 
♦*  there  found ;  and  if  any  bread  (hall  on  examination  thereof, 
*^  by  any  jufticej  or  on  the  oath  of  one  witnefs,  be  found  <ic- 
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•  **  ficicnt  in  weight,  or  not  marked,  or  be  deficient  in  the  due 
**  bi.king  or  wr!)rking  thereof,  <T'be  wanting  in  the  goodncfs 
"  of  the  ftufF,  or  to  have  been  -nade  with  any  mixture  of 
•*  meal  or  flour  of  any  other  grain  than  the  fame  (ha]i  import 
"  to  be  hiade  with,  or  to  be  made  with  any  other  proponion 
**  of  grain,  or  to  be  made  with  any  ingredient  which  ought 
*'  rot  to  be  put  therein;  or  to  be  made  with  any  thing  in  lieu 
**  of  flcijr,  or  that  any  fuch  bread  fhall  be  made  with  any  lea- 
**  ven  r.ot  allowed,  every  juftice  and  officer  as  aforcfaid,  fnall 
•*  fcizc  fuch  bread,  and  to  difpofe  thereof  to  poor  perfons, 
**  uiilcfs  the  default  wholly  arofe  from  accident,  or  contrivance 
"  or  Confederacy,  upon  fain  of  forfeiting  not  exceeding  five 
*'  poundi,  nor  lefs  than  twenty  fliiUings." 

t  Se^.  58.     And  it  is  further  enafled  by  par,  11.  "  That 
if  any  pcrfon  fhall  in  any  wife  oppose  any  fearch,  view, 
weighing,   trying,  or  fcizing  of  any  bread,  he  fhall  forfeit 
*'  nut  exceeding  forty,  nor  leu  than  twenty  fhillings." 

t  Provided,  by  par.  12.  •'That  no  miller,  mealman,  or 
"  baker,  fliall  be  allowed  to'iaftas  a  juftice  under  this  acf, 
**  on  pain  of  fifty  j  ounds,  to  whoever  will  inform  or  fue  for 
'*  the  fame  at  Weflminfter,  i^c.  or  by  way  of  fummary  com- 
•*  plaint,  before  the  court  of  Seffion  in  Scotland." 

t  Provided,  par.  13.  **  That  if  any  baker  (hall  make 
"  complaint  to  any  jultice,  by  the  oatJi  of  one  witnefs,  that 
*'  any  oftcnce  which  fhall  have  been  occafioned  by  default  of 
•*  any  fervant,  c^ery  fuch  juftice  may  ilFue  his  warrant  for 
**  brinqjing  fuch  lervant  before  any  fuch  juftice,  or  any  juftice 
"  of  the  county  or  place  where  the  offender  can  be  found, 
"  and  examine  into  the  matter;  and  on  proof  upon  oath,  is 
"  to  adjudge  and  order  what  fum  of  money  fhall  be  paid  to 
•*  his*  mafter  or  miftrcfs,  for  the  money  he  or  (he  (hall  have 
**  paid,  by  rcafon  of  the  default  of  fuch  fervant;  and  if  fucii 
"  fervant  fliall  refufc  on  his  conviftion  immediate  payment, 
"  then  any  luch  juftice  may  caufe  every  fuch  fefvant  to  be 
**  committed  to  the  houfe  of  corredion,  or  fomc  other  prifon 
♦*  of  the  county  or  place  in  which  he  fhall  be  apprehended,  to 
••  be  kept  to  hard  labour,  not  exceeding  one  calendar  momb, 
*'  unlcfs  payment  fhall  be  made." 

i  SuL  59.  By  the  14,  15,  16.  parts  of  this  flatute,  it  is 
enacted,  "  i'hat  juftices  fhall  hear  and  determine  the  fevcril 
"  ofrc-iiCC'Sj  and  tiiat  the  penalties  and  forfeitures  fhall  be  rc- 
**  covered,  as  by  the  before  recited  act  31  Geo,  2.  c,  29.  f» 
"  34.   35-   36.  is  therein  directed." 

t  Sc:I.  60.  By  par.  17,  18,  19.  "  No  certiorari  (hall  be 
**  granted  to  reiuovc  any  conviction  or  other  proceedings  had 

**  thereupon 
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««  thereupon ;  and  the  like  liberty  of  appeal  is  RrcciC^l^  ^vca 
«  as  by  31  Geo.  ^.  c.  29.  t.  37>  38,  39." 

t  Sefl,  61.  By  par.  20,  2i>;22.  The  fame  limiution  of 
iaions  ;  proteflipn  to  juftices  aod  officer^  iifc,  cofts,  fsfc. 
is  enaftcd  in  the  preqife  words  of  31  Qco.  2^  c.  29.  f.  4.o>4^*  ' 

t  SeSf.  62.     And  it  is  likcwife  ciiaSed  fey  par!  23.'*^'That  Limitation  of  ' 
^<  no  perfonih^l  be  convified  under. this  a£t,  unl.efs  the  pro-  profecutiuj^t. 
^^  fecution  be  commenced  withta  ti^ree  days  \  aad  t)iat  Ho  per- 
^<  fon  cockvided  upon  this  a<%.  flufi  be  iubj^  or  liabk^to  be 
<«  profccuted  for  the  fame  ofie/ice  uo4^  any-oilier  law^' . 

t  Sen.  63.  •  By  par.  24.  The  ^halties  and  forfeitures 
are  to  be  diftributed,  jas  diredted-by  3*  Geo.  2.  c.  ig.  (tf)jThc  .  j  A^^ep  .qo, 
rights  of  the  univerlities  are  faved  in  the  fame  words  *$  by  ^ 
31  Geo.  2.  c.  29.  f.  44»  45*  ' 

S^Sf.  64.  But  as  by  the  foregoing  a£ls  of  31  Geo.  2. 
c.  29.  and  3  Geo.  3.  c.  11.  two  ferts  of-bread|  made  of 
wheat  only 9  are  allowed  to  be  made  for  fale,  t/;z.  wheaten 
and  houfehold;  it  is  enaded  by  13  Geo.  3.  c.  62".  •*  That  of 
**  the  flour  of  wheat,  which  flour,  withopt  any  mixture  or  ctandard  whctt- 
*'  divifion,  Ihall  be  the  whole  produce  of  the  grain,  the  bran^  en  Allowed. 
'^  or  hull  thereof  only  excepted,  and  which  Hull  weigh  three- 
*'  fourth  parts  of  the  weight  of  the  wheat  whereof  it  (hall  be 
^*  made,  may  be  at  all  times  made  and  fold,  and  (hall  be  cal- 

<^   led    A    STANDARD    WHSATSK    BftEAD.'^ 

5/<:7.  65.     And  it  is  furttier   ena^ed,  par  2.    **  That  the  weight,  prkr, 
**  bakers  (hall  mark  every  loaf  thereof  with  the  capital  letters  and  pioporuoiis. 
<'  S.  W.  and  that  the  fame  may  be  fold  although  no  affize  of 
*^  bread  be  fet  of  the  weight,  and  in  the  proportions  follow- 
<*  ing  'y  that  is  to  (ay,  that  cyery  ftandard  wheaten  peck  loaf 
**  (hall  always  weigh    17  lb.   6  oz.  avoirdupois,    every  half 
^*  peck  loaf  8  lb.  11  oz.  and  every  quartern  loaf  41b.   5  oz. 
^^  and  one  half  of  an  ounce  avoirdupois  j  and  chat  every  peck 
*<  loaf,  half  peck  loaf,  and  quartern  loaf^  (hall  always  be  fold, 
**  as  to  price,  in  proportion  to  each  other  refpe£lively  ;  and 
^'  that  where  wheaten  and  houfehold  bread,  made  as  the  law 
**  now  direfts,  (hall  be  fold  at  the  fame  time,  together  with 
*<  this  ftandard  wheaten  bread,  they  be  fold  in  refpe^l  of  and 
^'  in  proportion  to  each  other,  as  followeth ;  that  is  to  fay, 
*'  that  the   fame  weight  of  wheaten  bread    as   cofts  eignt 
<*  pence,  the  fame  weight  of  this  ftandard  wheaten  bread  (hall 
**  coft  feven  pence,  and  the  fame  weight  of  houfehold  bread 
<«  (hall  coft  fixpence,  or  feven  ftandard  wheaten  aflized  loaves, 
*^  (hall  weigh  equal  to  eight  wheaten  aflt^d   loaves   or  to 
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*^  fit  ImoukhM  siffized  iMves  of  the  fame  price,  as  near 
.     *•  as  may  be/" 

ati^ird wheat,  t^'^^  ^*  All*  It  IS  hfrcbv  further  enaaed,  par.  3. 
«i  not  to  be  «  That  ^e  faid  ftandard  wbeaten  bread  be  not  fold  as  prizsd 
iBtd  aft  prited  fc  toaves,  at  one  and  the  fame  time,  together  with  afiad 
Ic^'  *t  01^      c*  loaves  of  the  fame  ftandard  wbeaten  bread." 

fSia.ij.  Anditisfiirdierenaaed,  par.4.  ^Thatercrjr 
«<  magiftrate,  or  othtra  auAorifed  to  fet  the  aflhse  and  fix  the 
^  price  of  breads  «re  authorifed  to  fet  the  aflta^  on,  or  fis 
««  the  price  of  the  ftandard  wheaten  bread  aforefaid^  accordiog 
««  to  the  following  tabk/' 


|i|the»aUe. 
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t  Se^.  68.     And  it  is  enafled  par.  5.     **  That  all  pcrfons  Pcnau;  .4. 
**  felling  the  faid  bread,  {hall  be  liable  to  the  penalties,  as  they 
**  are  liable  to  by  the  laws  now  in  being,   for  any  mifdemca- 
"  nor  or  neglcft,  in  refpe£l  to  making,  marking,    felling,  or 
*'  expoling  to  or  for  fale,  wheaten  orhoufehold  bread." 

t  ScSf.  69.  Provided,  par.  6.  "  7  hit    if  any  information   The  miii-r  or 

**  Ihall  be  laid  againft  iiny  b^ker  for  making,  marking,  baking,  m"»'man  icUin^ 

*•  or  expofing  to  or  for  fdle,  any  bre^d,   purporting  to  be  the  flour^^Ojaii  for- 

**  ftdnd.*rd  wheaten  bread  aforefaid,  made  of  flour,   not  being  fcU  the  pen  ik;<i 

*«  the  whole  produce  of  the  wheat,  the  br^  or  hull    thereof  ^'"^'w'*'^  ^7  "'^ 

**  only  excepted,  and  weighing  three  fourth  parts  of  the  weight  ^ 

^^  of  the  wheat  whereof  it  Avast  made,  and  fuch   baker  IhaU 

^'  prove  that  he  bought  the  faid  flour,  as  and. for  fuch  flour  as 

<^  aforefaid,   of  the  miller  or  mealman,  naming  his  name  and 

*'  place  of  abode  j  thfe  baker  (h^ll  ftand  clear  and  acquitted, 

*'  and  the  miller  or  mcalm^n  (hall  pay  the  penalties  of  adultc- 

*'  rating  corn,  meal,  or  flour,  by  31  Geo.  2.  c.  5,  6," 

\  SeSi.   70.  And  it  is  further  en aScd  by   par.  7.  *'  That  An  aff.e on  tlie 
**  when  any  magiftr^itc,  (hall  have  fet  an  affize  on  or  fixed  the  Sir"  w'-cj*cii 
*'  price  of  the  f  id  ftandard  wheaten  bread,  they  may  omit  the  bread,  tuca, 
*'  fettin2  an  aflize  upon,  or  fixing  the  price  of  any  other  fort  ^''^p^'S*"  ^'  ""^ 
«  of  bread.  iKiomiacd. 

t  Se^.  71.    And  it  is  further  cnaflcd  by  p.ir.   8.     **  That  Q^^aner  fcfTions 
*'  the  jufticcs  at  any  gener-1   or  quarter- feflion  may  prohi*-   ^\^^^  mo-  d'»' 
**  bit  for  three  months,  unlefs  they  (hall  fee  caufe  fooner  to  re*-  other  bread  than 
**  voke  the  order  for  fuch  prohibition,  at  any  adjourned  quar-  '^-^'-^^ra  wheat- 
*'  ter,  or  fpeci*:l  feflions  makers  from  making  for  fale,any  other  ^"* 
"  forts  of  bread,  of  a   fuperlor  quality,  and  fold  at  a  higher 
"  price  than  the  ftandard  wheaten  bread  :   provided,  that   no 
**  fuch  order  for  fuch  prohibition  be  in  force,  until  one  calcn- 
*'  dir  month  after  the  date  thereof;  and  every  order'fball  be 
*^  entered  in  a  book,  to  be  infpedtcd  by  the  makers  without  pay- 
**  irtg  any  fee :   And  aft^r   the   making  every  fuch   order  the 
**  juftices  fhill  Caufea  copy  to  be   affixed  in  fome  market,   or 
^*  other  public  town,  within  the  divifioh,  or  infertcd  in  fome 
**  public  ncwfpAper,  pi*bli(hed  in  the  county,  or  place." 


\  SeSi.  1^,^   Provided,    par.  .9.     "  That  within    London,  c\,mnany<.rw 
and  the  liberties  thereof,  the  company  of  bakers,  and  in  any   ^^'^  .:r  ilo.ui.,,! 

objtction.. 


*'  oihe.fphce,  any  baker  mjy  offer  all  fuch  objedions  as  fuch   ^' '  '"""^  ^'''^*' 

"  company  of  bakers  think  fit  againft  fuch  prohibition  at  the 

*'  lime  when   fuch  jufticcs  ftiall  have  under  confideration  the 

**'  ordering  fuch  prohibition  as  aforefaid." 

'      t  ^^^'  73*     Provided  par.  10.      **  That  nothing  (ball  pre-  Wheaten  1  a.-s 

*'  vent  the  magiftratcs  and  otht-rs,  who  arc  authorifcd  to  fet  ^j  \',^*^ ''V"  ''^. 

*'  an   aflize   on   bread,   from  allowing   any  whi  c  loaves   or  i^  miic.        ' 

**  vvhcatea 


5ia  Or   REGULATING   thb  Vik.u 

*'  whcateii  loaves  of  the  price  of  one  penny^  or  t^rp  pence,  to 
*^  be  made  and  fold  according  to  the  table  contained  in  31  GeOt 
"  a.  r.  10/* 


Notflifeon  t  Seff.  74.  And  whefeag  there  may  be  many  placet 

coirfcr  brca^,     the  inferior  clafles  are  ufed  to  bread  made  of  wheat,  of  a 

»t  a   wer  pncc.  ^^^f^  ^^^  cheaper  fort  than  the  ftandard  wheaten  bread,  be  it 

hereby  further  ena£(ed  by  par.   11.     **  That  any  bajter  naj 

^*  make  fuch  inferior  bread,  provided  he  fell  at  a  price  unit; 

**  that  of  the  houfehold  bread)  asdire£Ud  by  31  Geo.  a." 

ireia  (siarfer  t  Se^^  75^     And  It  is  further  enafied)  by  par.  1 2.     *^  Tfa>t 

i^^Ah  ^^\^'  **  ^^^^  *n^  where  any  baker  (hall  fell  foch  inferior  bread  hj 
b^ad  priJlli.  ^'  weights  and  prices  whereat  the  houfehold  bread  aforetaid  i) 
able  to  penal-  ^^  at  that  time  aifi^ed^  or  priced,  or  fold^  be  (hall  be  liable  to 
^^*  **  the  fame  as  bakers  are  now  by  law  liable  to  for  any  of  tbc 

"  like  mifdcmeanor." 

Powers  of  the        t  ^^^"'^  76.     And  it  is  further  cnafted,  par.   13.     "Thit 

ou^iftuus.        ^'  every  mdgiftrate  ihall  have  all  powers  relative    to  affizing, 

*<  pricing,  and  regulating  the  ftandard  wheaten   bread  and 

^'  punifliing  as  they  have  by  any  law  ilow  in  being  relatirc  to 

^<  any  bread  whatfoever.*' 

t^lbe'S^''^"  t  SiSl.  77.  Thirdly,  As  to  ale  akd  bier.  It  it  enafledbj 
I  Will.  3.  fcff.  !•  c.  24.  f.  17.  "  That  no  cooimon  brewcri 
**  or  retailer  of  ale  or  beer,  (hall  ufe  therein  any  nolaflcs, 
*^  coarfe  fugar,  or  any  compofition  or  extrad  thereof,  on 
^^  pain  of  forfeiting  the  faid  liquor,  and  alfo  lOO/.  half  to 
^'  the  king,  and  half  to  the  profecutor,  if  fued  for  in  fi< 
"  months.'* 

Fcn/ty.  f  Se^.  78.     And  it  is  enafted  by  xo  &  II  Will.  3.  c.  tl. 

^  f.  34.  *^  I'hat  if  any  common  brewer  or  retailer  ihall  coai- 
*^  mit  the  faid  ofFetice,  or  ihall  receive  into  his  cuflody  in; 
^  quantity  of  the  faid  materials  exceeding  ten  pounds,  he 
^  ihall  forfeit  100/.  to  be  recovered  and  mitigated  by  the 
^  laws  of  excife,  and  the  fervant  or  affiihmt  therein  20L 
^  in  like  manner,  and  iu  default  of  payment  (hall  be  imprt* 
•*  foncd  three  months." 

t  5t*«5?.  79.  And  It  is  further  enafied  by  q  Ann.  c.  il. 
par,  24.  26.  **  That  no  common  brewer,  innkeeper,  or  vic- 
**  tualler,  fhall  ufe  any  broom,  woxmwood,  or  other  yiUft 
*<  ingredient  (to  ierve  inftead  ot  hops)  in  any  beer  or  ^fefcC- 
*'  falc  (except  infufing  the  fame  after  it  is  brewed  and  tuilQedi 
"  to  make  broom  or  wormwood  ale  or  beer)  on  pain  of  aol- 
«*  half  to  the  profecutor,  is\\  to  be  levied  by  the  laws  cf 
"  excife/' 

t  AA 


t  i^Afft  Sc»^     Aiid  it  h  ftit-thef  ttlladtci  by  H  Ahn»  ftat.  t.  ^^-  ^:  ^^'  ^^  'ft* 

C*2.  ««That  nd  common  brewer  or  retailer  of  Wer  or  ftl©#  ^ZToV^t/j^u 

^*  (hall  ufe  any  fugar^  honeys  foreign  grains,  Guinea  ptppcr^  \ije  t  and' 3 

'*  cflcntia  bina,  cocculos  Indicus,  or  any  unwholelbme  ingre-  ^<^'^.*  ^  ^*  *J« 

**  dientSi  in  the  brewing  of  ale  or  beer^  or  mix  any  of  ihcm  I'^'l^  kcfoic'ra 

''  therewith,  on  pain  of  20  A  to  be  diftributed^  rbeovercd  and  cUea^ 
^*  mitigated  as  aforelaid/* 

+  Sea.  81-  Arid  tt  U  WiCted  bjr  1§  Eli*,  e.  $.  «*  1*Hal 
**  magiftrates  both  in  counties  and  in  cot-porations,  fhM  fix 
'*  the  price  of  all  ale  and  beer  vcflels  yeariy^  at  their  Ka0cr 
•«  feffioni/' 

+  Si£f.  Bi;  Ah(i  It  is  further  ehafted  by  t2  Cah  i.  e^  24.* 
f.  34-  and  i  Will.  3.  ft.  i.  c.  ^4.  f.  5.  **That  within  thtf 
**  bills  of  mortality  every  barrel  of  beer  (hall  Contain  ^6  gaj-^ 
^^  lons»  and  every  barrel  of  ale  32  gallons,  and  that  in  all 
*^  other  places  every  barrel  of  ale  Or  beer  ihall  mMfiire  34 
•*  gallons," 

t  SiSf.  6i,     And  it  il  fufthef  tthaa^i  hyti  it  tl  Will.  j{,  ^     .    .    ^.. 
c.  15.  «  That  all  retailers  of  ale  and  beer  ihaU  repiil  the  fame  J^f  »»^<^^y» 
*^  by  a  ftandard  mcafure^  to  be  marked  by  a  magiftrate^  upon   i  Burn^s  jui^ire 
^*  penalty  of  any  fum  between   |0x«  and  401.  and  if  they   39* 
*'  refufe  to  fpecify  the  quantities  fold,  they  {hM  lofe  the  pri- 
^*  vilege  of  detaining  the  goods  of  their  guefts  in  fatisfaAioa 
•*  of  the  reckoning*** 

t  S^a.  84.  And  It  is  further  enafled  by  1  Wiil.  k  Mary, 
fcir.  I.  c.  22.  **  That  ale,  beer,  cvder  and  muin,  may  be  ex- 
*•  ported  upbn  paying  the  duties.*^  But  by  2  Geo.  |.  c.  14. 
which  recites  the  above  a<a  of  Will.  3.  "  If  any  merchant  nr 
•*  ijiafter  of  any  ftiipor  veflcl,  or  other  perfon,  (hall  caufc  or 
*'  fuftr  any  of  the  faid  liquors^  fo  exported  as  merchandise, 
*'  to  be  unihipped,  unladen,  or'laid  on  land,  of  put  Ihtd  arty 
**  other  £hip  or  veflel  within  Great  Britain,  they  (hall  forfeit 
*^  the  fame,  and  alfo  50/.  for  eycty  cafk  of  fuch  refpeaiv^ 
*^  liquors  fo  unlbippcd,  i^r."  (i) 


(2)  N.  it.  For  tbt  eitird  ihd  otbfcr  regUUtiofis  fc^Sifie  ^l^,  6e«r,  cy^ef,  p^iT|r,  thtaifi.i 
Ib^Uii)  meadi,  rwccu«  veijuice,  tni  tincgar^  vide  a  Burii*i  Jultlct,  f.  ^t  |o  46»      ' 

^  Sra.9i.  As  to  the  article  bf  BtJTTEiiahdChfeESt,  It  il  • 
fecited  by  13  and  14  Oar.  2.  c.  26.  That  a^  butter  is  ohe  of  th^ 
|>riocipal  commodities  of  the  prodU<!l  of  this  kiilgdotti,  and  \i 
hot  only  of  UriiVerfal  ufij  kt  Home,  but  that  great  <iuantitieS 
Are  eXpOfted,  ft  is  thereupon  enaScd,  ••  That  every  kildef* 
**'kin  of  butter  ihall  cont^iin  112  lb.  every  firkin  j6\b.  aUd 
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«*  every  pott  141b.  reckoning  16  ounces  to  the  pound,  and 
"  exclufivc  of  the  tare  of  the  kilderkin,  firkin,  or  pott;  that 
**  new  and  old  butter  Ihall  not  be  mixed ;  nor  ainy  whey 
**  butter  packed  or  mixed  with  butter  made  of  cream,  but 
«  that  every  package  (ball  contain  ihc  fame  quality  through- 
«  out  5  that  no  butter  (hall  be  faltcd  with  any  great  fait,  nor 
"  more  fmall  fait  mixed  with  it  than  is  neceflkry  for  its  pre^ 
"  fcrvation,  on  pain  of  forfeiting  the  fame,  and  fix  jcimestbe 
♦*  value  of  every  different  pound  of  butter." 

t  Seft.  %(>.  And  it  is  further  enaAed,  par.  3.  ^  That  00 
Hy  ji  Car.  %,  "  pccfons  whatfocver  (hail  repack  for  fale  any  butter  upon 
c.  •.  f.  9.  No    <^  pain  of  double  the  value.     And  whoever  fliall  pack  butter, 

from  iuiw'd!*  "  *nd  (hall  fct  upon  every  firkin  and  caflc  when  the  fame  « 
*'  thoroughly  fcafoned  in  water,  a  continuing  vifible  mark  of 
**  the  juft  weight  of  the  empty  caflt,  and  when  filled  widi 
<<  butter  the  firft  letter  of  his  chriftian  and  furnatne  atlengdij 
*'  with  an  iron  brandy  on  pain  of  10 /•  for  every  cvt.  of 
<<  butter,  and  fo  in  proportion,  for  a  greater  or  Ids  quantitj. 
<'  And  every  potter  iball  let  upon  every  pott  wbicli  he  fluO 
'«  make  for  the  packing  of  butter,  the  jufl:  weight  of  fodi 
*'  pott  when  burnt,  and  bis  chriilian  and  furiianie  a$  aforefai^ 
*'  on  pain  of  one  (billing  for  every  pott  he  (hall  omit  foto 
'*  mark ;  and  every  farmer  or  packer  of  butter,  two  (hiliines 
*^  for  tMtry  pott  he  ufes  fo  omitted  to  be  marked,  one  half  to 
'*  the  poor,  the  other  to  the  profecutor,  to  be  recovered  bj 
"  a£tion  of  d«bt,  indidment,  information,  or  prcfentroenti 
^«  (if  commenced  within  four  months  after  the  fale)  either  in 
^'  the  feifions  of  the  peace,  or  in  the  court  of  record  of  dx 
*^  place  where  the  offence  is  committed/' 

t  Siii.  87 •  And  it  is  further  enabled  by  4  Will.  &  Marri 
t.  7.  "  That  after  the  faftor  or  buyer  hath  bought  and  con- 
<*  tra£led  for  the  faid;  com  modi  ty^  and  approved  by  iearcbis; 
<^  and  weighing  the  fami^,  if  he  think  fit,  the  (e*Ier  (haU  not 
«<  be  liable  to  any  of  the  ^nalties  above  fpecified,  but  that  die 
**  faid  fafto',  or  buyer,  (hall  mark  the  faid  butter,  or  the 
<^  cafk  wherein  it  is,  and  in  cafe  the  fame  (hall  be  afterwards 
'<  exchanged  or  opened,  the  cafk  changed,  or  any  bad  batter 
**  mixed  with  good  butter,  or  any  other  fraud  be  committd 
•  <»  by  the  feller,  the  offender,  on  conviSion  by  one  witnrfi 
'^  ^  *'  before  one  jufticc,  (hall  forfeit  20  x.  for  every  fuch  firkia  1 
**  and  offence." 

t  Se£1.  ^8.  And  to  the  end  the  trade  for  butter  and  cheefel 
may  not  be  engrofTed  by  particular  perfons,  it  is  enade^l 
<*  'fhat  every  warchoufc-kccper,  weigher,  fearcher,  orflup*! 
««  per  of  butter  and  cheefe,  .at  any  port  or  place  in  this  king-f 
•*  dom,  (hall  receive  all  butter  and  cheefe  brought  to  tbcia  I 
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•«  for  any  of  the  checfcmongcrs  free  of  the  city  of  LoniJon# 
"'^  or  other  perfon  making  the  faid  commodities,  and  (hall  take 
«*  care  and  (hip  the  fame,  without  preference  on  the  next 
*^  veflel  for  London^  unlefs  the  owners  order  the  contrary,  at 
"  the  rate  of  2/-  6  J*  a  load,  and  no  more,  on  pain  of  10  J. 
•*  for  every  firkin  of  butter,  and  5/.  for  every  wcy  of  checfc. 
••  And  the  faid  weigher  fball  keep  a  book  of  receiving  and 
•«  (hipping  the  fame,  fcjTc/*  (2) 

(a)  By  3  Hen.  6.  c.  4*  18  Hen*  6»  c  3.  Butter  aii4  ehecfle  may  be  eaipnrCed  Co  any  pUce..*>^t)y  ^ 
Hen.  a.  c-  8.  The  wsy  of  chctfe  Qui\  be  of  a  certain  we'tghc— Bv  2  Jt*bfc  Ik  Mtrjf  c.  5.  13  Tlii. 
Ci  15.  f.  ib.  A  licence  it  to  be  granted  on  the  esporcation.«»B3P  A I  Jac.  l«  c«  si.  Juttices  miy 
r4{lraui  the  parcbafing  of  them. — By  %*  Car.  1.  c.  z.  f.  9*  The  importapon  of  fortign  butter  an4 
cheefe  is  reftrained. — By  %  Geo.  i.  c.  17.  The  parking  of  butter  in  the  city  of  York  iijfegojated — 
By  17  Geo.  2.  c.  8.  The  fame  at  New  Malcon.— By  13  Geo.  3.  c,  5.  f.  a.  Chetfe  diiay  be  impuried 
for  a  limited  timej  duty  fne. 

t  Se^.  89.  Fifthly,  As  to  CATTte,  Vc.  It  is  cnafted  by 
31  Geo.  a.  c.  40.  f.  II.  *•  That  no  falefman  or  other  broker 
'*  or  faftor  who  (hall  be  employed  to  buy  or  fell  any  fort  of 
^*  cattle  for  others,  by  commiffion,  or  for  reward  to  be  paid, 
**  or  taken  by  himfelf  or  any  fcrvant  or  agent,  (hall  dire6Uy  or 
*•  indireftly,  for  his  own  account,  buy  any  live  ox,  bull, 
••  cow,  fteer,  bullock,  heifcr»  calf,  Iheep,  Iamb,  or  fwinc, 
^*  in  London,  or  within  the  bilk  of  mortality,  or  at  any  placd 
**  while  any  fuch  cattle  fliall  be  on  the  road,  br  be  driving, 
*'  bringing,  or  coming  up,  or  offered  to  or  for  fale  in  Lon- 
*^  don»  or  within  the  bills  of  morulity  (other  than  fuch  cat- 
*^  tie  which  any  fuch  falefman,  broker,  or  fa£lor  (hall  at&udWy 
**  pnrchafc  for  the  necefTary  ufe  or  provifion  of  his  family^ 
*'  and  (hall  a<ftually  ufe  accordingly),  and  that  no  fuch  falefft 
*'  man,  broker,  or  fadlor,  (hall  icil  or  expofe,  or  offer  to  of 
**  for  fale  on  his  own  account,  in  Lonc*on,  or  within  the 
*♦  bills  of  mortality,  either  by  htmfelf,  or  his  fcrvant  or  tgcnt, 
<*  any  live  ox,  bull,  cow,  fteer,  bullock,  heifer,  calf,  (beep, 
**  lamb  or  fwine,  upon  pain,  on  every  conviSion,  of  forfeiting 
*^  double  the  value  of  any  live  cattle  which  he  (hall  fo  buy  or 
*•  fell  on  bis  own  account  5  provided  the  profccutlon  be  com- 
**  menced  within  three  days  ^fter  the  offence  committed/* 

t  Se^.  90.  "  On  complaint  made  on  oath,  the  juftlce  of 
**  the  diftri^l  is  to  fummon,  i^c.  the  offender  and  the  wit« 
**  nefles,  and,  on  the  parties  appearing  or  not  appearing,  there- 
•*  upon  is  to  proceed  to  hear  the  complaint  in  a  fummary 
•*  way,  and  on  fuch  payment  of  the  forfeiture  on  convidion,^*^ 
•*  is  to  ifTue  his  warrant  for  the  levying  thereof  by  diftrcfs  inxl 
**  fale,  and  for  want  of  diftrefs,  to  commit  ihc  offender  for 
^*  any  time  not  exceeding  one  month,  nor  lefs  than  ten  days, 
•*  unlefs  payment  be  fooner  made.  And  a  witnefs  refufing 
•*  to  be  examined,  may  be  committed  not  exceeding^ten  days, 
**  Appeal  may  be  made  by  the  feller  if  aggrieved,  to  the 
^*  quarter  feilions,  on  giving  fecurity  and  notice,  and  the  de-* 
"  termination  of  the  feffions  to  be  final." 
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t^/cf/.  91.  Sixthly,  As  to  Fish  I  (hall  examine  the  Tize 
and  prcfervation  of  them.  2.  The  rides  for  fifliing  in  and 
near  the  Tea.     3.  Their  imporution. 

t  SeSi.  92.  It  is  faid  that  fifli  ponds,  or  waters  wherein 
ViJ?i  Lift.  200  g(h  a,.g  j^gp^  jipj  nouriflied,  being  a  matterof  profit  ami  tend- 
ing to  the  increafe  of  vi<Stuals  any  man  may  of  common  right 
eredthem  ;  and  it  is  therefore  provided  by  3  Edw.  i.  c  20. 
'*  l^hat  if  any  be  attainted  at  the  fuit  of  tiie  party  of  irefpaf- 
^^  fmg  in  parks  or  ponds,  great  and  large  amends  (hall  be 
^^  awarded,  the  offender  fufFer  3  months  imprifonment,  make 
*^  fine  at  the  difcretion  of  the  cuurt^  and  find  furetj  not  toof- 
"  fend  again,  &c. 

f  Scci.  93.     As  to  the  fixfk  particular,  it  is  ena^d  by  i 
Geo.  I.  ft«  2^  c.  18.  f.   f4«     ^^  That  no  perfon  fhall  caufc 
"  any  thing  to  b.*  done  in  the  Sctrcrn,   Dee,  Wye,  Tcamc, 
**  Tees,Ribble4Merrey,  Dun,  Air,  Ooufe,  Swaile,  Calder, 
*^  Wharf,  Eurc,  Darvent,  or  Trent  whereby  the  fpawft  9f  any 
^^  falmon,  or  any  fahnon  not  18  inches  from  the  eye  to  the  ex* 
<^  tent  oi   the  middle  of  the  tail  (hall  be  taken  or  killed.   '  Or 
<^  (h:>ll   fet   any  thing  acrofs  the  faid  rivers  whereby  the  fat- 
^^  men  may  be  hindered  from  pafltng  up  to  fpawn.      Or  ihall 
**  from  31  July  to  12  November  (except  in  the  Ribble,  where 
**  they  may  be  taken  between  the  1  Jan.  and  15  Sep.)   take 
*'  any  falmon  of  any  kind  ;  or  fliall  after  every  i9.ih  Novera- 
**  bcr  lilh  there  for  falmon  with  any  net  Icfs  than  at  inches  in 
(a^  \^  it  is  not  **  thc  mcfli,  on  pain  of  forfei:ing  the  fifh,  [g)  nets,  and  5  L  on 
Hid  ^^[»'J^^'^      "  conv'clion,  within  one  month,  on  view,  confeflion,   or  one 
they  l»r  tortV.t-  *'  wiiiicfs  by  diftrcfs  I  and  to  bediftributedhalf  to  the  inform- 
ed t.»  the  king.    *'  cr  and  half  to  the  poor,  on  default  hard  labour  for  any  term 
2  Burn  311.       *4  between  one  and  three  months  and  fuch  other  Cerporal  pu- 
^*  nifhnicnt  as  the  juftice  (hall  think  fit. 

t  Seel,  94.  And  it  is  further  enafted,  par,  15.  ^  That 
"  no  falmon  out  of  thc  faid  rivers  Hiall  be  fent  to  L«ondon  un- 
"  dcr  6  lb.  weigh',  on  pain  that  the  fender,  buyer,  and  fcllcr 
•^  fliall  forfeit  5  I.  and  the  fifli,  to  be  levied  and  diilributcd  on 
«'  cc)nvi<^tion'iS  aforcfaid,  or  to  fuffcr  imprifonment  as  afore- 
"  faid  for  three  months  unlcfs  fooncr  paid.  But  by  f.  17.  an 
**  appeal  may  be  to  the  next  fcflions." 

t  Sul.  95.  And  it  is  enaitcd  by  13  Edw.  i.  ft.  i,  c.4-. 
♦*  That  no  falmon  (ball  be  taken  in  any  water  where  falmon 
**  are  taken  between  8th  September  and  thc  nth  of  November 
**  nor  fliall  any  young  falmon  be  taken  at  mill  pools  (by  13 
«*  Rich.  2.  f.  I.  c.  19.)  in  any  other  places  from  \Mtdjhril 
.  *'  toMitlfprnmer,  on  pain  of  having  the  nets  and  ertgin^^-biirm, 
V.  for   the .  (iril  ofl'encc,  for  the  (econ4  impri(biinWht  fof  a 
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*•  quarter  of  a  ytar,  for  ehe  third  a  whole  year,  and  fo  on  as 

**  the  trefpafs  {hall  increafe;  and  ovcrfeers  wall  be  affigned  {a)  {a)  ilnft.  477. 

**  to  inquire  of  the  fame." 

t  SOf.  96.  Andit  is  further enaAed by  13  Rich.  2.  ft.  t» 
c.  19.  *^  That  no  perfons  iball  put  into  any  waters  at  any 
^  time  of  the  year  any  nets  ctlM^a/hrs^  nor  any  other  en- 
^  gines  whatever  by  which  the  frv  or  breed  of  falmons,  lamp- 
^^  reys  or  any  other  fi(h  may  be  deflrojed,  on  pain  as  afore- 
^  faid.— And  ail  waters  in  Luncajhire  (hall  be  put  into  defence 
«*  as  to  taking  of  falmon  from  Michaelmas  to  Candlemas  and 
^  in  no  other  time  of  the  year/* 

t  Se£l.  97.  And  it  is  enabled  by  17  Rich.  2.  c.  19.  ^'Tbat 
*'  the  juftices  of  peace,  and  the  lord  mayor  of  London  on  the 
^^  Thames  and  Medway,  ihall  furvey  the  ofiences  in  both  the 
**  a^  laft  above  mentioned,  and  (ball  furvey  and  fearch  all 
^*  the  wears  in  fuch  rivers,  that  they  (hall  not  be  very  ftraight 
**  for  the  deftru£lion  of  fuch  fry  and  brood,  but  a  reafonable 
^  wadeqeft  after  the  old  aflize  ufed  and  accuftOmed,  and  they 
^  ifaali  appoint  under  ponfervators  who  (hall  be  fworo  to  make 
*^  like  furvey,  fearch  and  puni(hment,  and  they  fliali  enquire 
^^  in  feiHons  as  well  by  their  office,  as  at  the  information  of 
**  the  under  confervators  of  all  defaults  aforefaid,  and  ihall 
^^  caufb  them  which  Khall^  be  therepf  indided  to  come  before 
<^  them,  and  if  they  be  thereof  convid,  they  ihall  have  in)- 
'<  prifonment  and  fine  at  the  difcretion  of  the  juiHces  ^  and 
<<  if  the  fame  be  at  the  information  of  an  under  confervator 
"  he  ihall  Have  half  the  fine." 

t  Se^.  98.     It  is  enacted  by  i  Eliz.  c.  17.  made  perpetual  whetW  the 
by  3  Car.  i.  c.  4.     *«  That  no  perfon  of  whatever  eftatc,  dc^  penalty  u  10 1. 
•'  grec  or  condition,  by  any  ways  or  means  whatfoever  ihall  offence.  *^V;<Je 
**  take  and  kill  any  young  brood,  fpawn  or  fry  of  eels,  falmon,  1  Bum's  Juit  cc 
^'  pike,  or  of  any  other  fiih,  nor  ihall  take  or  kill  any  faimons  3^^' 
*^  or  trouts  not  being  in  fcafon,  nor  any  pike  or  pikerel  not 
*^  being  in  length  10  inches  or  more  ;  nor  any  falmon  not  be^^ 
*'  ing  in  length  16  inches  or  more  i  nor  any  trout  not  being 
^^  in  length  8  inches  or  more ;  nor  any  barbie  not  being  in 
"  length  X2  Inches  or  more,  nor  (hall  any  fifli  be  taken  M'ith 
*•  any  manner  or'  net  or  by  any  other  engine  or  device  whati> 
**  focver  but  only  with  a  net  or  trammel  whereof  every  m^(h 
**  or   ma:  t  lb;ili  be  two  inches  and  a  half  bioad,  anclingcx- 
*•  cepted/* 

t  **  But  ic  is  provided  that  fuch  niKts  and  other  engines  as 
^  have  been  ufed  for  the  taking  of  imeits,  loches,  mmnows, 
^'  bullheads,  gudgcoi>s  or  eels  may  iiill  be  in  all  fuch  plaets 
**  where  fucL  lifli  have  been  ufed  to  be  taken  and  killed,  io  that 
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<^  fuch  perfons  do  not  take,  kill  or  deftroy  with  fuch  nets  any 
'^  other  fiih  contraiy  to  the  meaning  of  this  adl." 

t  The  lord  admiral  of  England.  The  mayor  of  London. 
^*  The  lord  of  every  leet  ih  England  or  Wales,  or  in  default 
^^  of  being  prefented  at  the  leer,  the  juftlces  of  aiSize,  &c. 
^^  and  ail  perfons  lawfully  intiilcd  to  have  any  coufervatioD  of 
^^  rivers, ftreams  or  waters,  are  impowcred  to  enquire  into  of- 
*^  fences  againft  this  aut  by  the  oaths  of  S2  men  or  more,  aod 
<^  to  bear  and  determine  (he  fame  within  their  refpe^livejurif* 
*'  difiions,  and  all  fines,  &c.  refulting  from  the  feverai  con> 
^^  viiStions  ;  fhall  be  to  the  ufe  of  fuch  perfons  as  heretofore 
"  lawfully  bad  or  were  intitled  to  the  fame." 

t  SfKf.  99.  And  it  IS  further  cnaAed  by  33  Geo.  j.  c.  27. 
^  That  no  perfon  (halt  take,  or  knowingly  have  in  his  pbfli^- 
•*  fion  either  in  the  water  or  on  (bore,  or  fell»  or  expofeto 
*^  fale  any  fpawn,  fry  or  brood  of  fl{h,  or  any  unfi^eable  fiih, 
*^  or  aOx  out  of  feafon,  or  any  fmelt  not  5  inches  long.  And 
*^  any  perfon  cay  feize  the  fame  together  with  the  bafleetsand 
<^  pack'ge,  and  charge  aconflable  or  other  peace  officer  with 
«'  the  offender  and  with  the  goods,  and  fhall  carry  them  before 
(^  ajuftice,  and  on  convidlion  before  fuch  juftlce,  the  fatne 
«^  ihail  be  forfeited  and  delivered  to  fuch  profecutor,  and  the 
i^  offender  ihal!  befides  forfeit  20  s.  half  to  profecutor  and  half 
i<  to  the  poor  where  the  oiFence  is  committed^  on  default,  by 
«^  diftrefs,  to  be  committed  to  hard  labour  not  exceeding  3 
c<  months  unlcfs  fooner  paid.  But  the  juflice  may  remit  any 
<^  portion  equal  to  or  within  one  half  of  ttieiaid  penalty/' 

t  Si^.  100.  And  by  2  Hen.  6.  c.  15.  **  If  any  perfon  fhall 
^^  fatten  any  nets  over  rircrs,  to  ftand  continu-lly  day  and 
«  night  he  ttiAl  forfeit  5  1." 

t  Si^.  loi.  As  to  the  fccond  particular.  And  it  is  further 
enacted  by  3  J^c  i.  c.  ii-  "  I'hat  any  pcifon  who  fhail 
^'  ere«SI;  any  new  wear  along  the  fea  fhore  or  in  any  haven, 
>'  harbour  or  creek  or  within  5  miles  of  the  mouth  thereof^or 
*•  ihalJ  take  fpoil  or  deftroy  any  fpawn,  fry  or  brood  of  any 
**  fcafifh  in  any  device  whatfoever,  (hall  forfeit  10 1.  for  every 
**  offence,  half  to  the  king,  half  to  the  informer  j  and  if  any 
«*  perfon  (hall  within  the  diftance  of  the  places  aforefaid  .fifh 
^*  with  any  draw  net  or  drag  net  under  three  inches  mefli,  viz. 
^^  one  inch  and  a  half  from  knot  to  knot  except  for  the  taking 
**  offmoulds  in  Norfolk  only,  or  with  any  net  with  canvafs  or 
**  o:her  engine  or  device  whereby  the  fpawn,  fry  or  brood  of 
**  fca  r^ih  may  be  dellroycJ,  fliall  forfeit  the  net  and  10  s,  to  be 
•*«  levied  by  diftrefs,  But  it  is  provided  that  nothing  in  this 
*•  a6t  (hall  reftrain  the  taking  of  herrings,  pilchards,  fprats  or 

•'  laviderian 
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<<  lavidcrian  with  nets  of  alefler  meiby  and  f^rtber  that  it  ihall 
•<  not  extend  to  An^efca."  (3) 

(i)  For  tbt  prcierradM  of  ill  Ia  the  Sctenif    Sec  30  Cw*  »•  ft*  i.  c^  9.  a  priTatt  aft. 

t  &^.  101.  And  bjr  i  Geo.  i.  ft.  3.  c  iS.  *'  Whoever 
*'  (ball  ufe  at  Tea  upoti  the  Englifli  coaft,  any  haul  net,  drag 
**  net,  or  fet  net  for  catching  any  fi(b,  except  herrings,  pi]. 
*^  chards,  fprats  or  laviderian,  of  lefs  than  three  inches  and  ;k 
*^  half  meih,  from  knot  to  knot;  or  which  hath  ^falfe  or  dw 
^*  ble  bottom  ;  or  (ball  puX  one  net  behind  another  i  he  fliall^ 
^*  on  convidlion  before  one  juftice.  on  the  oath  of  two  witnef- 
^*  fes,  in  one  month  after  the  offence  forfeft  the  fame  and  ^0 1. 
**  half  to  the  informer  and  half  to  the  poor,  by  diftrefs,  and  for 
**  want  of  fufficiency  to  be  committed  for  12  months,  and 
<*  the  nets  to  be  burnt.  But  an  appeal  may  be  made  to  thf 
*«  nextfeffion/' 

t  Si^.  XC3.  It  isalfoena&ed  by  the  faid  flatute  i  Geo.  !• 
"ft.  2.  c.  18.  *♦  That  if  any  perfon  fhall  brilig  to  (bore  or 
'*  expofc  to  fale  any  fi(h  lefs  than  the  following  fizes  from  the 
^*  eyes  to  tbeextentof  the  tail,  t^;i;.  Brelt  or  turbot  16  inches, 
4^  brill  or  pearl  14.  Codlin  12.  Whiting  6.  Bafs  and 
%^  mullet  12.  Sole,  place  and  dab  8*  Flounder  y.  he  fliall 
ft*  forfeit  the  fifb  to  the  poor  and  26  s.  half  to  the  inrormerand 
»^  half  to  the  poor,  to  be  levied  as  aforefaid,  and  for  default  or 
«^  infufficiency  to  beleverely  whipped  and  kept  to  hard  labour 
'4*  from  6  to  14  days.    Appeal  to  next  feiBons.*' 

t  S^a.  104.  But  it  k  cajtaed  by  33  Geo.  2.  c.  2.  ^'  That 
*^  brett,  turbot,  brill  or  pearl,  al. hough  undfr  the  laid  dimeo^ 
*'  ftons,  may  be  expofed  to  fale  fo  as  the  fame  be  not  fold  by 
*^  retail  for  above  6d.  per  pounds  and  if  any  greater  price 
^^  fliall  be  demanded  or  taken  i  or  fuch  filh  (hall  notbe  weigb- 
*<  ed  or  meafured  if  required,  the  fame  fhall  be  forfeited  an4 
*^  tt(e  offender  (hall  pay  20  s.  to  be  recovered,  &c.  as  before 
«'  diVedted.  And  the  money  paid  for  the  purchafe  of  fuch 
•«  Afh  ihall  be  retuuied  to  the  party.'' 

t  Si^J.  155.  It  IS  enafked  by  9  Geo.  2.  c  33.  f.  4.  «  That 
^  no  perfon  ihall  take,  kill  or  deftroy  any  lobfters  qn  the  coaft 
**  of  Scotland  from  the  ift  of  June,  to  the  ift  of  September, 
<*  on  pain  of  5I.  on  convidion,  before  two  juftices,  c/  the 
>^  ibire  on  the  coaft  where  the  offence  (hall  be  oommit* 
••  ted."  (4) 

(4)  Fof  further  yarticulari  relifios  t*  rhc  price  of  fidi  wiihU  the  bilU  of  mortality.    Vide  ro  tfi4 
ji  W1U.3.  c.  «4.  f.  11.    9Annc.  26.   aiG€0.».  t.49.    »9 Ceo.  a.  c.  39.    ;o  Geo.*,  e.  »i. 


t  S^^f.  ic6.  As  to  the  third  particular  jefpe^ng  theim* 
portation  of  fifli,  it  is  ena£)«d  by  i8  Car.  3.  c.  2.  **  That  if 
<'  an>  ling,  hprring,  cqd  pr  pilchard,  fali9ion»  ^k  or  fpn- 
^^  gers,  taken  by  foreigners  (hall  be  imported  or  expofcd  to 
:  ^^  fale,  any  perfon  may  (eiae  the  fame,  to  l>e  ^ividcd-^Ually 
♦*  bctwp^n  Ui§  ififprm^r  find  tfce  popf »'* 

t  Se^l'  Xci.  And  it  is  further  cnaiftcd,!*^  I  tJ^o.  i.  c.  1$. 
^nd  Q  Geo.  2.  c.  ^^*  ^^  That  no  fifh  taken  by  or  received 
*^  of  any  foreigner,  except  prote{lants  inhabitiog  ip  Eneland 
^'  {hall  l>?  i|njx>rted  (except  eels,  flockfiOi,  anchovies,  flui- 
**  g^^Pt  Marge  gr  cavcas,  lobflerv  and  turbot)  on  pain  of 
^^  100  i.  and  (be  mafler  of  theveflel  50 1.  half  to  thp  poor 
V  and  half  to  the  informer  who  (ball  fue  ifi  1^  months  ia  aoj 
^'  of  the  covirts  ?it  VVeflfl[iinfter»"  (5) 

CO  fA:theh\vrerpe£^ing  the  fa! ting  of  fifh.     Vittc  2  5qrn*s  JuHIce,  ill  ta  izS*  jUi4  fy  (hi 
9r{;ifl^l;,efrio£  fifhcry.     Vidf  a8  pco»  2.  c.  14* 

i  Sd^.  108.  Seventhly,  As  toBAtow  andPoRic,  it  i$  enac- 
ted, by  1 8  Car.  2.  c.  2.  **  That  if  any  beef,  pork,  or  bacon,  for 
^^  fale,  O^ali  be  imported,  they  may  be  feized,  and  flial)  be  forfeit- 
*^  cd,  one  half  tp  the  poor,  and  the  other  to  the  perfon  who  (hall 
^*  feizc  the  fame :  and  b^  the  20  Car.  j,  c,  y,  tbpft  wbp 
^*  {i\z\\  fei?e  the  fanic  ?r?  ^n^cmnificcj/* 

t  Scfl.  -^oq.  And  it  is  further  enaAed,  by  12  Car.  j,  c.  4, 
f.  II.  "  That  when  beef,  pork,  and  b^con^  do  n6(  exceMi 
^*  viz.  beef,  5/.  the  barrel,  pork  6/.  10^.  the  barrel,  and  ba- 
^*  con  6  rf.  a  pound  in  price,  at  the  ^rts  from  whence  th^ 
^*  are  laden  ;  and  ^t  the  time  pf  their  ladjng,  the  fame  tniy 
^*  be  (hipped,  carried  put,  and  exported," 

t  ^^^-  no.  And  by  22  Car.  2.  c  13.  f.  4.  «  Beef,  porl^, 
**  and  bacon,  may  be  exported  by  native  or  foreigner,  al* 
^*  though  the  fame  do  exceed  the  prices  above  fn^mipocd  s^l 
^*  the  ports,  ^(,:  at  the  ti(pe  of  their  lading.'* 

t  ^^^7.  HI.  And  it  h  further  enaflcd,  by  3  Will,  and 
Mary^  c.  8.  ^*  That  all  forts  of  beef,  pork,  or  hogs  flc(h| 
<«  rtay  be  exported  into  any  part  of  the  world  in  amitj  with 
«1  the  Crown,  free  from  any  cu^on>  or  |mp9fitipn  what- 
<*  fopver." 

-Hf-anii      ■  •+'*^'  "*•     ^y  *  Will,  and  Mary,  c.  5./.    2.  <«  Foqi 
>viu/a,;4Maiy  ^«  pcupe  (hajl  be  paid  for  every  pound  i>t  bacon  iu^portcd.'* 

XSfa.  112.     By  5  Will,  and  Mary,  c.  2   f-  4.  «  TTicfaid 
••  iiim  (hail  p^  paid  from  the  lirll  day  of  the  fc(fion." 


V.  8. 
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fSeSi-  H4-  And  by  3  Geo.  i.  *.  10.  f.  16.  •*  Beef  or 
•«  pork  faltcd  with  fordi^a  fait  {t\^l\  receive  on  exporutioA 
*♦  I  x,^  A  ^/r  b^itd/' 

t  Sea.  t  M.  Eighthly,  As  to  Hay  and  Stu aw,  It  is  ena&ed.  For  fh<  ii|«i«^ 
by  ^  Will,  and  Mary^  fclT.  2.  c.  8.  f.  16.  "  That  every  ^^^^^^^^^T 
**  trufs  of  old  Hay  brought  or  offered  to  be  fold  within  the  bills  m'nii«T**  vid* 
^^  of  rjfiorcality,  between  i  Anguft  and  i  June,  fliall  contain  San49W^^}« 
♦*  4nd  be  the  full  weight  of  56  lb.  at  Icaft;  «nd  that  every  ^'  <7' 
*^  truA'  of  bar  brought,  or  offered  to  be  fold,  as  aforpfaid,  be* 
<*  tween  |  jfune  and  i  Augu/(,  beine  new  hay  of  that  fum-» 
^^  mer's  groveth,  (hall  be  ^w  contam  die  fuH  weight  of  60  lb. 
^'  and  old  hay  of  any  former  year's  growth  tlMr  weight  of 
^^  56  lb.  as  aforefaid ;  and  if  any  hay  fhall  be  brought,  Of 
^'  oSbred  to  be  fold,  as  fiforefaidt  whereof  s^ny  trufs  iball  be 
^^  of  lefs  weighs  than  aforefaid,  the  perfon  fo  bringing;  or  ofn 
^  fering  fqch  hay  to  b^  fold,  (hall  forfeit  fpi^  every  Uu(h  "Qt 
♦<  being  tbp  fiUl  weight,  eighteen  pen<;^/' 

f  Se^.  116.  And  it  is  further  enaAed,  by  31  Geo.  1.  c,  494 
^  That  all  flraw  which  (hall  be  fold  or  delivered  in,  or 
f<  brought  to,  or  expofed  to  fale  in  London,  or  within  the 
«*  ^bills  of  mortality,  (ball  be  fold  and  delivered  in  bundles  or 
f  <  truiles,  firmly  bound  up,  and  of  the  full  weight  of  36  lb. 
c<  of  good  s(nd  foiind  (Iraw,  excli^iive  of  any  other  thing 
•c  which  (hall  b?  pi4t  therein  ;  and  whoever  (hall  bring  into, 
<t  or  e?tpofe  to  fale,  in  Lopdon,  or  within  the  bills  of  morta* 
u  lity,  or  in  any  place  within  the  difti^nce  of  thirty  miles 
«<  from  the  extent  c^  any  part  of  the  limits  of  the  faid  bills  of 
fi  fqor(alityi-  ^hcn  (tf^w  (Ivall  be  fold  in  bundles  or  trulTcf, 
«  any  bundle  or,  trufs  qf  (Iraw  which  (hall  be  of  lefs  freight 
4c  than  36  lb.  of  good  apd  found  ftraw,  or  which  (halL  be  in 
<(  the  infide  of  a^  different  ^uali^y  or  goo^nefs  from  which  on 
4€  the  outfide  it  ()^all  appear  to  be,  (hall  forfeit  twenty  pence 
$i  for  every  o^ence,  and  the  (um  of  O^e  (l)iUio|;  for  every 
<c  bqndle  or  trufs  of  ftrikWt'* 

.  t  SeSf,  Iff.  And  it  is  further  enaAed  by  faid  ftatute,  par  a« 
fli^d  3,  *^  Tbat  ev^cy  truft  of  hs^y  (hall  be  made  up  in  like 
*<  m4nner  as  the  (Iraw  aforefaid,  and  that  fuch  hay  only  us 
^^  (hall  be  good,  (hall  be  deemed  and  taken  to  be  the  hay 
^^  which  i«  to  make  up  the  weight  every  trufs  of  hay  by  law 
^^  ought  to  be;  and  alfo  that  the  pair  of  bands  with  which 
^^  ^ny  trufs  of  hay  (hall  be  bound,  (nail  not  exceed  the  weight 
^'  of  5  lb.  upon  p^in  of  forfeiting  for  ?Y?ry  offence  one  fhil- 
♦♦  ling." 

t  Seff,  ii8t  And  it  Is  fUrthep  enaftcd  by  par.  4.  <«  That 
«*  whoever  (hall  bind  hay  contrary  to  the  direftions  pf  this 
^^  ad,  (hall  forf<?i^  three  pence  for  f  very  bundle  or  trufs  fef 

^*  ba| 
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<^  haj  or  ftraw,  if  objeded  to  vithia  twenty-four  bpun  bj 
•*  ifae  proprietor." 

y.  B.  For  the      t  SiH.  1 1 9.    And  it  IS  fiirthcf  ensued  by  pw.  5*  ■•  TW 
.ytguiationcftbt  ^^  no  pcrfon  wKo  Ihall  ad  as  a  eorroioii  falcfman  in  felliiy 

SkT^a*  ''the     **  '^^y  ^"^  ^^^"^  *^^  *°y  ®'^^^  pcrfon  for  gain  or  rewvd,  orbj 

%lmei  ^efe  V.  ^  CQtnmiffion  in  London,  or  within  the  bills  of  mortalilf, 

tkkt.   Vide     («  (hall  dire£lly  or  indireAly  buy  any  bay  or  ftraw  on  bit  ova 

^^dV'eaiont  "  account,  ober  than  what  he  Ihali  purchafe  to  fpeod  for  lii 

Utho9£u         ^  own  ufc ;  and  if  any  fuch  pcrfon  (nail  buy  any  hay  or  ftriw 

^  on  his  own  account  to  fell  again,  or  fball  fell    in  Londooi 

^  or  within  the  bills  of  mortality,  any  hay  or  ftraw  whick 

««  fliall  have  been  brought  by  him  on  his  account  fluU  forfcit 

*'  one  {billing  fox  every  Uuis." 

t  StSf.  1 20.  Ninethly,  As  to  FauiT,  it  is  enaded,  bjr  i  Amit 
itat.  I.  c.  15.  f.  1.  ^  That  the  meafure  commonly  called 
*^  waUr  meafure  iball  be  round,  and  in  diameter  18  i-half 
*^  inches  within  the  hoop,  and  %  inches  deep,  and  no  more^ 
^  and  fo  in  proportion  for  any  greater  or  lefl'er  meafure  ;  and 
^  that  every  fuch  meafure,  by  which  apples  and  pears  arefdd, 
^  (hall  be  heaped  as  ufuaJly ;  and  that  whoever  ihall  buy  or 
**  fell  ap,^les  or  pears  by  or  with  any  other  meafure,  /hall  for* 
**  feit  ten  {hillings  for  every  offence,  half  to  the  informer, 
**  and  half  to  the  poor,  on  convifiion  by  one  witne(s,  before  | 
^*  one  magiilrate,  to  be  levied  by  warrant  of  diflrefs.  Bet 
^  this  a£k  fhall  not  extend  to  meafures  fealed  and  allowed 
^*  by  the  company  of  fruiterers  of  London,  which  are  uiiul  in 
**  the  laid  city,  or  within  three  miles  thereof/* 

y.s.ay  %  cic9.  t  Sc£l.  lai*  And  it  is  further  enabled  by  xo  Geo.  a.  c.  ay. 

1  c.  10. there     M  Yhat  upon  all  apjies  imported  into  Great  Britain  fliallbt 

It'd'tVo/is?'  •*  P*i*^  over  and  above  the  duties  already  impofed,  im  addi- 

•  buiiiei  contu    ^  tional  duty  of  two  (hillings  a  buflieU  and  fo  for  any  greater 

rurdtorrye.rt.  cc  ^j.  j^fj  quantify,  to  bc  paid  down  in  ready  money  by  iheiin« 

cV*    ^' ''    **  porters  at  the  time  of  landing  the  fame,  which  duty  ihall  be 

^  applied  in  the  like  manner  as  other  duties  upon  the  iaiDe 

«*  article.'* 

t  SiH.  122  Tenthly,  As  to  Hokey  and  Wax,  it  is  enae- 
ted,  by  23  Eliai.  c.  8.  **  That  whoever,  in  the  making  and  mdt- 
*^  ing  ot  wax,  (hall  mix  or  mingle  the  fame  with  rofin,  tallow, 
.«^  turpentine,  or  any  other  deceitful  thing,  to  the  intent  to  tell 
<'  the  fame,  or  to  offer  the  fame  to  be  fold  or  uttered  for  wai, 
«*  fliall  forfeit  the  fame  ',  and  if  the  fame  ihall  happen*  to  be' 
«*  fold  before  the  corruption  is  difcovered,  the  mcher,  mi^glcr,' 
•*  or  corrupter^  or  the  caufer  or  procurer  thereof,  ihal)  fOtfeit 
<<  for  every  lb.  2  s.  half  to  the  queen,  half  to  the  party  dectm- 
*^  ed,  if  he  will  fue  for  it,  or  any  pther  perfon  that  will  fiie 
'^  for  the  fame  in  any  9f  the  queen's  courts  of  record/' 

t&0- 
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f  &^.  X13.  And  it  is  fartlier  enaded,  par.  i;  ^<  That 
'  every  melter  and  maker  up  of  unwrought  wax  fliali  have  a 
'  ftamp  of  the  breadth  of  fixpence,  wherein  two  letters  (hall 
[  be  plainly  graven,  fignifying  his  name  and  furname,  with 
>  which  every  piece  of  wax  Ihall  be  printed  or  ftamped  tri- 
'  aiygle  in  three  places,  upon  the  outfide  of  the  upper  part  of 

*  every  piece  fo melted  and  caft,  on  pain  to  forfeit  the  value 
^  ef  every  piece  of  cake  fold,  or  offered  to  be  fold,  and  not 

*  b  ftamped  or  marked," 

i  Sfif.  xa4.  And  it  is  further  enaded,  par.  3.<*  That 
'  whoever  (hall  meU,  mix,  work,  or  (ell  any  wrought  wax,  ^r 
'  any  ftufF  or  wares  wrought  with  wax,  uiall  have  a  ftamp 
or  feal  fet  to  his  work,  that  it  may  be  known  who  were  the 
workera  thereof,  00  pain  of  forfeiting  the  fame,  half  to 
the  queen,  or  party  deceived,  i^c,  as  before  mentioned,'^ 

t  Se£f.  125.  And  it  is  further  ena£ted,  *^  That  all  barrels, 
kiklrrkins,  and  firkins  filled  with  honey  by  the  maker  and 
filler,  (hall  be  marked  with  two  letters  (landing  for  his 
name  and  furname,  each  letter  of  an  inch  and  a  half  in 
length  at  leaft,  burnt  lipon  the  head  of  the  caik  with  a  hot 
iron,  upon  pain  of  6t,  9^»  for  every'  package  fold^  or  of- 
fiered  to  be  fold,  and  not  fo  marked/'  .   . 

t  Sgff.  1 26.  And  it  is  further  enabled,  *<  That  whoever 
fliall  fill  and  fell,  or  caufe  to  be  filled  and  fold,  or  offered 
to  be  fold^  any  barrel,  kilderkin,  or  firkin,  with  honey,  for 
or  in  the  name  of  a  barrel,  kilderkin,  or  firkin,  containing 
lefs  than  3a  wine  gallons  the  barrel,  16  wine  gallons  the 
kilderkin,  and  8^  wine  gallons  the  firkin,  (hall  forfeit  for 
every  half  gallon  fo  lacking,  five  (hillings.  And  whoever 
(hall  corrupt  the  honey  fo  fold  with  any  deceitful  mixture 
(hall  forfeit  the  barrel  or  veiTel,  and  the  honey  therein,  to  be 
divided  between  the  queen  and  the  profecutor." 

t  Siff.  127.  But  it  is  provided,  *<  That  this  z&  (hall  not 
extend  to  perfons  felling. the  wax  of  their  own  bees,  in 
fmall  pieces  in  open  marker,  nor  to  fervants  employed  by 
their  maftlers  in-minglihg,  ^c.  fo  as  they  will  confefs  the 
(kme." 

t  Sta.  laS*.  ^*  And  whoever  (hall  counterfeit  any  of  the 
ipoips  or  marks  above  mentioned,  ur  fhall  ufe  the  marks  of 
another,  (hall  forfeit  5  /.  to  be  recovered  and  divided  as  afore- 
Cud,  and  for  non-ftifficiency  of  payment  to  be  fet  on  the 
piQory  in  the  next  market  town,  and  fuffer  three  months 
:  iflSprUbnment/' 

iSiffm  129.  Eleventhly,  As  to  Coals,  it  is  ena£teJ,  by 
lAnn,(tat.  2.  c.  17.  ^  That  the  coal  bu(hei  (hall  be  made 

**  round 


5f4  Of   REGULATING,   &c.  Wtf 

<*  round  with  a  ptaUi  ami  even  bottom*  oinetom  indi>iie  Uf 
^^  inches  in  jdiameur,^  and  to  coDtnin,  Qn^:ff6tmcifflgr\nM^ 
*<  and  one  quart  of  water*  A  braft  ftaadaidL  of  vhichi» 
^'  ibel  fluU  be  kept  in  tbe  Excbequor/V  /    . 

t  S>/7.  130.  And  it  is  enaAed  by  16  and  17  Car«  a*  c  ]• 
^  That  all  lea  coal  brought  into  the  Tbaities  uall  be  ibl^lf 
^^  the  chaldron,'  containing  i6  buthcls  heaped  up^  andac- 
^^  cording  to  tbe  bufliel  fealed  for  that  purpofe  at  GuiUhill, 
*^  and  fo  for  a  greater  and  lefier  quantity  %  and  that  aH  elkr 
^^  forts  of  coals,  fold  by  weight  and  not  bjr  maararo,  ffiall  k 
*(  Cold  after  the  proportion  <^  iia  lb.  awrJupois  to  the  lioii- 
**  dred  weight,  upon  pain  of  forfeiture,  and  of  double  the  n- 
*^  lue,  on  coiiYtdion  by  one  juftice  where  the  oflfence  ftil 
^*  be  committed,  half  to  tbe  profecutor,  and  half  to  the  poor, 
^^  or  to  the  furveyor  of  the  highways  as  the  magiftrate  ftd 
*«  tlirciU" 

t  f^^^'  »3»'  And  it  is  further  enafted  by  17  Geo.  1.  c.  35. 
»^  That  any  three  juftices  (hall  be  empowered  to  fet  the  prices 
<^  of  fea  coals,  as  they,  from  time  to  time,  (hall  judge  tcs- 
^^  fonable,  allowing  a  competent  profit  to  the  retailer,  bc« 
^^  yond  tbe  price  paid  by  bim  to  the  importer,  &r. ;  and  if 
<<  any  engrofler  or  retailer  of  fuch  coals  fliall  rcfufe  so  fell  ti 
^^  afoFcfaid,  the  juftices  taking  a  conftable,  may  emcf  tbe 
«f  wharf,  {^r.  and  fell  the  fame,  returning  the  produce,  to 
"  fuch  engrofler  or  retailer,  dedu£Hng  the  charges  j  but  no 
^^  ipterefted  perfon  (hall  be  engaged  in  letting  fuch  price  M 
**  aforcfaid/'  (6) 

rS;  V^r  the  regMlAtion  reCpcfting  coals  within  tht  billt  of  morulityt  Tuie  )  Geo«  a.  e.  iS.  II 
Geo.  a.  c.  1^.  19  Geo.  a.  c.  35.  20  Gcu.  %.  c.  49.  2%  Geo.  2.  c.  a6.  3%  Geo*.  »•  c.  tjb 
*•  Geo.  3.  c,  23.     21  Get.  3.  c.  24. 


CHAPTER    THE    EIGHTY-FIRST. 


I  OfBARRATRV. 

Miu.hew.  TN  treating  of  Barratry,  I  {hall  confider:  Firft,  Whofiiall 

S  Vii  i  '  A  ^^  '^'^  ^^  ^^  ^  Barrator.    Secondly,  In  what  manner  fuch 

^^  '"'^"*  an  offender  is  to  be  proceeded  againft.     Thirdly,  To  what 

puni(hment  he  is  liable. 

&<f7.  I.  As  to  the  firft  point  it  fcems.  That  a  Barrator  iia 
^ol  Lit.  36*8.  common  mover,  exciter,  or  maintainer  of  fuits  or  quarrebi 
acokej^,  '     either  in  couru,  or  in  the  country. 


^Croke  5zf. 


%.U.  Or    BARHATRYi     :  ji] 

SfifiPi  a:  And  it  is  faid  not  td  be  mmtcriali  whcthar  the  f  ^^Jjjj*  ^*^^* 
Stturts  Wherein-  fuch  fuits  are  commvhced^  be  of  record  or 
Wit^ior  whecfaer  fuck  quarrels  in  tbt  country  relate  to  a  dif* 
pueed  title  of  pofleflions  or  ilOtt  but  that  alii  kinds  of  difturbi 
loces  of  the  peace,  and  the  Treading  of  faUe  rumours  and 
ralumnies,  whereby  difcord  and  difquiet  may  grpw  among 
neighbours^  are  as  proper  inftances  of  barratry,  as  the  taking 
Mf  keeping  the  poflc^on  of  lands  in  controvdrfy. 

.'iSta.  3*  But  it  hath  been  holdtn*  That  a  man  ihall  not 
if  adjudged  a  barrator  in  refpeA  of  any  nitmber  of  falfc  adions  >  ^J^^'^^ 
broueht  by  him  in  his  own  right.  However  if  fuch  anions  be  |  CoJ'^^* 
merely  grpundlefs  and  vexatious  without  anymanner  of  co- 
lour, and  brought  only  wich  a  defign  tooppreis  the  defend* 
apta^  I  do  not  fee  why  a  man  may  not  as  properly  be  called 
aJMrrator  for  bringing  fuch  adions  bimfiBlfy  as  for  ftirring  up 
others  to  bring  them. 

SeSf.  4.     But  it  feems  that  an  attorney  is  in  no  danger  3m«4.97,^. 
of  being  judged  guilty  of  an  a&  of  barratry  in  rtfytA  of  his 
rnaincaining  another  ia  a  groundlefs  a^on»  to  the  commen- 
cing whereof  he  was  no  way  privy.  1. 

8€ff.  5.     Aifo  it  feems  detr^'That  na  otitf  tan  be  a  Bar-  %  cokcse^ 
rator  in  refped  of  one  zSt  only;  for  every  indlAment  for  (iich 
crime  muft  Charge  the  defendiiht  with  being  communis  ^r- 
raifanf. 

SiSI.  6.    It  feems  to  have  been  holden9  That  a  /erne  co* 
vert  cannot  be  indidled  as  a  common  bariator ;  but  this  opt*  ^  R<>iic  39- 
tiion  feems  juftiy  queftionable;  for  fiilce  a  feme  covert  is  as  .      . 

,  I        r  '     •  •  •      .       1       r  •  •  L  '  See  chap.  I. 

capable  of  exciting  quarrels,  10  the  frequent  repetition  where-  f^a.  13, 
of  the  notion  of  barratry  feems  to  confift,  as  if  (he  were  fole^ 
why  Ihould  ihe  not  as  properly  be  indiAable  for  it? 

SeSi.  7.  As  to  the  fecond  point,  viz.  In  what  manner 
offenders  of  this  kind  are  to  be  proceeded  againft,  it  is  enacted 
by  34  Edw.  3.  c.  i.  ♦*  That  in  every  county  (ball  be  afligacd 
**  for  the  keeping  of  the  peace  one  lord,  and  with  him  three 
•*  or  four  of  the  moft  worthy  of  the  county,  &fr.  and  that 
^'  they  (hall  have  power  to  reftrain  offenders)  rioters,  and  all 
**  other  barratorsj-  and  to  purfue,  arref^,  take,  and  chaftife 
^*  them,  according  to  their  trefpafs  or  offence  \  and  fo  caufe 
*^  them  to  be  imprifoned  and  duly  puniihed  according  to  the 
*'  law  and  cuftoms  of  the  realm,  and  according  to  that  which 
^^  to  them  (hall  feem  beft  to  do  by  their  difcretions  and  good 
•'  advifcmcnt,  ^c." 

,    Si^.  8.     It  feemeth  from  thefe  words.  That  juftices  of  Con.B.  2.  c  ?. 
jieace  (as  fuch)  have  cogniaance  of  barratry  without  any  other  ^  j\!,39« 
commiirion,/r^f2//rrr;  for  the  contrary  opinion  feems  to  have  iRoiicT.n' 
been  holden  in  Relic's  Reports. 


p6  Or    fiARltAtltY.  tk.h 

t  Moiem  fttl»       f #ii|f .  9«    However  it  rcetns  dear,  thiC  no  gtf ttefal  indifi* 

c^Uc*o6.      ^^^^  ^^  ^^'^  '^^^  charging  the  defendant  with  being  a  coa* 

•  JM«P  *       mon  opprcflbr,  and  diftuirber  of  the  peace,  and  fiirremf  cf 

ftrife  among  neighbours,  is  good^  without  adding  the.mrii 

communis  barrMafr^  which  is  a  urm  of  nrt  aspr^^aUd  by 

the  law  to  this  purpofe. 

79!  82!^*  ^^        5r/7*  10.     [a)  A!fo  it  feemedi  to  Be  certaiOt  Ttat  to  ia- 

c.  Uc.  5»7.  didment  of  Barratry  concluding  cintrafomunufl^tmi^  is  gopd, 

^eb'*  ^^*o.  ^l^^^S^  '^^  ftatute  he  nlade  dirt^y  againft  it,  but  only  ibrtbc 

c*  £ii».  i4ib  *  punimment  of  it,  fuppoGng;  it  an  oiFuice  at  common  bw# 

(l)iKeb.4to.  Siff.  XI.  {b)  Alfo  It  hath  been  holden.  That  an  India. 
cJ^'^ul'^^  meot  of  this  kind  may  he  good,  without  alledging  the  oficace 
%  Hale  xSo.  at  any  certain  place,  becaufe  from  the  nature  of  the  thisf, 
^^"iH  ^^^  coniifting  in  the  repetition  of  feveral  ads,  it  inuft  be  inteodei 
sRo    175*      ^^  1^^^^  happened  in  feveral  places;  for  which  caufe  it  is  bi^, 

That  a  trial  ought  to  be  by  a  jury  from  the  body  of  the 

county. 

lOC.j4c.547.  Sg£i.  12.  {c)  But  it  hath  been  refolded.  That  fuch  tfl 
indidment  is  not  good,  without  concluding  C9ntra  f4cem^}Sc» 
for  this  is  an  eflential  part  of  it. 

{i)  5  M«d.  iS.  SiH.  13.  {d)  Alfo  it  fcemeth  to  be  fctded  pradtce,  not  ti 
[xtko^VlxlT  fuffcr  the  profecutor  to  go  on  in  the  trial  of  an  indidlmeot  of 
this  kind,  without  giving  the  defendant  a  note  of  the  parti- 
cular matters,  which  he  intends  to  prove  againft  him  |  for 
othcrwife  it  will  be  impoffible  to  prepare  a  defence  againft  fo 
general  and  uncertain  a  charge,  which  may  be  proved  byfucb 
a  multiplicity  of  different  inftances. 

HttttoB  1C4.  j^^^  ,^^     As  to  the  third  point,  vi%.  In  what  manner  of- 

fenders of  this  kind  are  to  be  puni&ed.    It  is  faid.  That  if 
vide  1  Dtn*      they  be  common  perfons,  they  are  to  be  fined  and  imprifpaed, 
/b.  Ill,  J13.    j^j  bound  to  their  good  bchaviourj  and  if  theybeofanj 
profcffion  relating  to  the  law,  that  they  ought  alfo  to  be  faribef 
punifhed,  by  being  difabled  to  pradife  for  the  future. 


CHAPTER    THE    E  I  G  H  T  Y^  S  E  C  OND, 
Of     usury. 


2F  F  E  N  C  E  S,  under  the  degree  of  capital,  more  imme* 
diately  againft  the  fubjca,  not  amounting  \o  an  a^ 
bance  of  the  peace,  which  may  be  comoiiited  by  prifiif 

perfuoi 


)»ettbns  withotit  zfij  rehfidn  I6¥fi  oflice,  ahd  #htelk  lire  nei- 
ther infamous  nor  gfoffy  ib«fidale«is,  and  mort  'inrAneciiately 
'afFed  the  interefts  of  particular  perfdfYS,  feem  to  be  reducible 
to  the  following  heads;  Vftiry.  Maintenince.  Aiid  The 
offence  of  bujrifig  or  ftliiing  f  reieiklcd  titles. 

In  treating  of  UauRr,  I  Aall  confider :  Fi)rft,  WhftC  k  1$. 
SecoDdljr,  H^w  it  is  reftraioed  by  coouaoa  law.  Thirdly* 
How  by  ftatute. 

•  * 

Si^.  f.     And  firft  it  leems,  tlut  vfury,  in  a  Arid  fcnfe,  is  Wo^TtML 
,m  contraft  upon  the  loan  <>f  money  to  give  the  lender  a  certain  ^v||:  ^  ^' 
ptofit  for  the  ufe  of  it^  upon  all  events,  whether  the  borrower  B.uaia»'i^- 
make  any  advantage  of  it,  or  the  lender  fuSer  any  prfjudice  tSenug^  tA 
for  the  want  of  it,  of  whether  it  be  repaid  on  the  day  ap-  '^3'       ^ 
pointed,  or  not.  tC«w..4W- 

Sea.  2.  And  in  a  larger  feitfe  it  (eemeth.  That  all  undue 
advantages  taken  by  a  lender  againft  a  borrower  come  under  GtU,  icto* 
the  notion  of  ufury,  whether  there  were  any  contrad  in  re-  Cowper  795, 
lation  thereto,  or  not>  as  whdre  one  in  pofleffion  of  land, 
made  over  to  htm  for  the  feculriry  of  a  certain  debt,  retains 
bis  pofleffion  after  he  hath  received  all  that  is  dee  frma  the 
profits  of  the  land. 

Seff.  3.     But  it  hath  been  refolved.  That  an  agreement  to 
pay  double  the  fum  borrowed,  of  other  penalty  on  the  non-  jJJ-Afcr.Soi, 
payment  of  the  principal  debt  at  a  certain  day,  is  not  ufurious,  26  £<iw  j.  ^i 
becaufe  it  is  in  the  power  of  the  borrower,  wholly  to  dif-  t  inft.  S9. 
charge  himfelf,   by  repaying  the  principal  according  to  the  CuwX^V 
bargain*  **       "^* 

&^*  4.     As  to  the  fecond  point,  vtz.  How  ufury  is  re- 
trained by  the  {a)  common  law.    It  is  faid,  That  anciently  j^j  ^  |„^^ 
it  was  holdeti  to  be  abfolutely  unlawful  for  a  chriftian  to  take  »,R.  Abr.'  Soc) 
any  kind  of  ufury,  and  that  whofoever  was  guilty  of  it,  was  *Y  a  «^ 
liable  to  be  punifhed  by  the  ccnfures  of  the  church  in  bis  life-  p.T,:a^;|^: 
time  ;  and  that  if  after  death  any  one  was  found  to  have  been  Temput  Har4. 
an  ufurcr  while  living,  all  his  chattels  were  forfeited  to  the  '»*<^4^' 
king,  and  his  lands  e^heatcd  to  the  lord  of  the  fee. 

Se^J.  5.     Alfo  it  feemeth  to  have  been  the  opinion  of  the 
makers  of  fome  late  ads  of  parliament,  as  5  Edw.  6.  c.  20.   *^«»*"*4*' 
13  Eliz.  c.  8*  f.  5.  and  21  Jac.  i.  c,  17.  f.  5.    That  all  iic^Abfiis. 
kinds  of  ufury  are  contrary  to  good  confcience, 

Sf^.  6»     (*)  And  agreeably  hereto  it  feemeth  formerly  to  /^)  »  r  Ab 
hive  been  the  general  opinion.  That   no   aftioji   could   be  Sor.     *     '^ 
maintained  on  any  pfoinife  to  pay  any  kind  of  ufe  for  the  ^^  ^^-  '•  7<« 
a  forbeir.  '^•^»'^-*»- 
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ferbearanct  ef  montyi  becaufe  that  all  fuch  conttads  wuc 
thought  to  be  imlawful^  and  confequentljr  Toid« 

ff/^7i  ^.  }}ut  it  Teems  to  be  generillly  agreed  at  this  day, 
(<7^That  the  taking  of  reafonable  intereft  for  the  ufe  of  moDcf 
is  in  itfelf  lawful,  and  confequently  that  a  covenant  or  pro- 
mifc  to  pay  it|  in  confideracioa  of  the  forbeatmnce  of  a  debt^ 
will  maintain  an  adion :  For  why  flioukl  not  one  who  baa  ah 
eftate  in  money  be  as  well  allowed  to  make  a  fair  profit  of  itj 
as  another  who  has  an  eftate  in  land?  And  what  reafon.can 
there  be,  that  the  lender  Of  money  (houtd  not  as  wdl  mab 
an  advantage  of  it  as.  the  borrower  f  Neither  do  the  paflarik 
in  the  Mojoical  law,  which  art  gfcrierally  urged  agaiaft  nie 
lawfulncfs  of  all  ufury,  if  fully  confidered,  fo  much  prove  the 
unlawfulnefs,  as  the  lawfulnefs  of  it  \  for  if  all  tifury  wtit 
againft  the  moral  law,  why  fhould  it  not  be  as  much  fo  in 
refpedt  of  foreigners,  of  whom  the  Jews  were  exprefly  al- 
lowed to  take  it,  as  in  refped  of  thofe  of  the  fame  liatiorii  of 
whom  alone  they  were  forbidden  to  receive  it  ?  From  whence 
it  feems  clearly  to  follow.  That  the  prohibition  of  it  to  tiat 
people  was  merely  political,  and  confequently  doth  not  eatciiA 
to  any  other  nation* 

Sen,  8.  As  to  the  third  point,  viz.  ttow  uluiry  is  xt- 
llrained  by  ftatute.  It  is  enacted  by  12  Jnnay  c.  16.  "That 
*'  no  perfon  whatf<^ver,  {hall  upon  any  contract  take,  di^ 
"  reflly  or  indireflly,  for  loan  of  any  money,  wares,  mti- 
'^  chandize,  or  other  commodities,  whatfoever,  above  tht  n- 
'^  lue  of  five  pounds,  for  the  forbearance  of  one  huQuit4 
"  pounds  for  a  year,  and  fo  after  that  rite  for  a  greater  or 
"  lefler  fum,  or  for  a  longer  or  fhorter  time;  and  that  all 
^^  bonds,  contra6)s,  and  aflbrances  whatfoever,  for  pa]^isen( 
**  of  any  principal,  or  money  to  be  lent,  or  covenanted  tofc 
**  performed  upon  or  for  any  ufury,  whereupon  or  wbercbj 
*^  there  (hall  be  referved  {b)  or  taken  above  the  rate  of 'fivi 
*^  pounds  in  the  hundred,  as  aforcfaid,  ihall  be  otter^ 
«  void/' 

And  it  Is  further  ena<fted,  **  Th*t  all  and  every  perfori  « 
"  perfons  whatfoever,  which  Ihall  upon  any  contraft  takcj 
•*  accept,  and  receive,  by  way  or  meahs  of  any  corrupt  bar^ . 
«'  gain,  loan,  exchange,  chevizance,  (hift,  or  inrefcft  efa^^i 
*'  wares,  merchandize,  of  other  thing  or  thiftgs  1vhatfw»rti 
<*  or  by  any  deceitful  way  or  means,  or  by  atiy  covinj  engii^i 
"  or  deceitful  conveyance,  for  the  forbearing  or  givipg  day  rfi 
•*  payment  for  one  whole  year,  of  and  for  their  tnontf  ^^^ 
•«  other  thing,  above  the  fum  of  five  pounds  for  the  forbca^'.^ 
■<  ing  of  one  hundred  p'jnnds  for  a  year,  and  fo  jrftct  tbit^ 
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«*  for  a  greater  or  lelfer,  fmn,  or  for  a  ■  (.a),  loi^ger  *or  (borter  {^j  ^^*  c.  jac. 
**  term,  (hall  forfeit  and^lofe  for  every  fuch  offence  the  treble  ^i^^^.  ^ 
**  value  of  the  money,^  wares,  merchaitdize,  ani  other  things  Nov  41. 
"  fo  lent,  bargained,  exchanged,  or  Ihiftcd."  o  car.  25^3* 

And  note.  That  the  treble  value  is  not'fol-fcitcd,  unlcfs  D;fg|*;"^. 
rometbtng  be  talcen  abov^e  the  legal  rate,  fiut  the  very  con-  3  Leo.  205.  • 
trad  alone  avoids  the  fecurity.      ( i )  *  l«"*  3^* 

(t)  G,  borrowed  100/-  of  B-  on  his  bond  cooUitioned  to  repif  the  fame  it  fix  montht,  with  ;  prr 
cent*  per  «na.  and  gave  two  guineas  to  S-  at  the  Cipie  the  money  was  advanced,  as  a  prctnium  for  the 
lotil*  The  principal,  and  xL  foi.  intereft,  were  repaid  at  the  end  of  (ix  months.  Under  the  hrft 
branch  of  the  ftatuce,  the  bond  is  Toid ;  bnt  Ainder  the  fecond  the  ufunr  wa)  ^ot  complcat  till  the 
half  year*!  interefl  wa^  received,  for  the  penalty  ia  incurred  only  by  takings  accrptinjr,  anii  receiving 
more  than  legal  intereft.  Douglas  %%^.  3  Wilion  i6z.  %  Black.  796.  For  to  conftitute  the 
•ffence  three  things  muft  cdncor  3  l •  A  eontraft  between  the  parties.  %.  Monies,  or  oilier  things 
lent.  3«  Above  5  per  cent,  par  aiin.  rtcamti  by  the  lender  for  forbearance.  3  WiLfon  361. 
4  Burn  viyim 

Sea.  9.     And  it  is  farther  ena£led  by  the  fa!d  ftatute, 
•*  That  every  fcrivcner,  broker,  folicitor,  and  driver  of  bar- 
^'  gains,  for  contracts,  who  fhall  take  or  receive,  directly  or 
**  indircAly,  any  funa  or  fums  of  money,  or  other  reward  or  ^^^  ^^^  ^^^ 
**  thing,  for  brokage,  foliciting,   driving   or  procuring  the  tr.aisvoij. 
**  loan,  or  forbearing  of  any  fum  or  fums  of  money,  over  and   Carth  252. 
<<  above  the  rate  or  value  of  five  (hillings  for  the  loan,  or 
** 'forbearing  of  one  hundred  pounds,  for  a  year,  and  io  ratc- 
•*  ably ;  or  above  twelve  pence,  over  and  above  the  ftamp  \ 

^^  duties,  for  making  or  renewing  of  the  bond  or  bill  for  loan, 
••  or  forbearing  thereof,  or  for  any  couiiterbond  or  bill  con- 
*'  ceming  the  fame,  (hall  forfeit  for  every  fuch  ofience  twenty 
**  pounds,  with  cofts  of  fuit,  and  fufFer  imprifonment  for  half 
**  a  year;  the  one  moiety  of  all  which  forfeitures  ihall  be  to 
*'  the  queen,  the  other  to  him  that  will  fue  for  the  fame,  in 
*<  the  fame  county  where  the  feveral  oflences  are  committed, 

Tbe^xpofitions  which  were  made  of  the  former  flatutes  of  1  Atk.  340. 
ufury  being  equally  applicable  to  this,  which  is  penned  almoft  1  Ves.  142. 
in  the  very  fame  worc^s,  I  (hall  take  notice  of  the  principal  of 
them. 

5/J7.   10.     Firft,  That  a  contrail  made  before  the  ftatute  ^   ^ 

is  no  way  within  the  meaning  oi  it,  and  therefore  that  it  is  Daiif.  la,^^^* 

ftill  lawful  to  receive   (ix  per  ant.    in  refpeS  of  any  fuch  ^<>"-  Raym. 

contraft.  '«7' 

Se^.  !!•     Secondly,  That  a  bond  made  to  frcgre  a  ju{J  Saikrfd  344. 
debt  payable  with  lawful  int^re({,  (hall  not  be  avoided  by  rea.  ^^m.  4*  6. 
Ton  of  a  corrupt  agiteertienf  between  the  obligors,  to  which  ^^'•"J-^'«-^««- 

«  1 1-'  ^1.       '■      ■•    *        A  I  #!•...*•    2  And.  I z I. 

the  obligee  was  no'way  pnyy:  As  where  //.  b«;ing  indebted  Moor 752. 
to  B.  in  rod/,  agrees  to  giVe  him  30/.  for  the  forbearance' of  ^'- J*^-  3-»  33- 
Vol,  I.  M  m  ch«  ^^4;' 
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7  MnJcrn  iiS.    that  ico  /.  for  a  year,  and  gives  him  a  bond  of  6o  /.  for  pay- 

L.^viri'^iV*-?'   "^^"^  ^^  ^^^  3^^-  *"^  ^^'"  ^^^  payment  of  the  lOo/.  enters  iato 
Carihtf*  356.'     a  bond  of  200/.  together  with  B.  for  the  payment  of  a  true 
debt  of  100/.  due  from  B.  to  C.     (2) 

(2)  But  a  bilt  oi'rtchange  tor  2cx>/.  for  which  goods  inftead  of  money  had  been  colonnUrid* 
vancevl,  is  vf>iii,  although  in  the  hviils  of  an  innocent  inJorfee,  for  a  valuable  confideratiOAy  iai 
wiciiout  notice  ut  ihc  ulurioui  co'.tr^d  of  the  original  puctieb.     Douglas  70S  to  716* 

I  Modem  69.  g^^^  12.  Thirdly,  That  the  receipt  of  higher  intereft,than 

»  M«>d.^rnY^-.  '*  allowed  by  the  ftamte,  by  virtue  of  an  agreement  fubfequcnt 

I  Siund.  294.'  to  the  firft  contract,  does  not  avoid  an  afllirance  fairly  ina<k| 

J^k^i  "-^*-  ^"^  agreeable  to  the  ftatute,  but  only  fubjeds  the  party  to  the 

6.)c.*  *^  ^*^*  forfeiture  of  treble  value;  for  the  words  are,  **  That  all  affo- 

3  Saikeid  -,90.  *'  ranees  for  the  payment  of  any  principal,  bfc.   whereupon 

3  R '.|!  "^  **  ^^  whereby  there  (hall  be  rcfervcd  or  ifftrn  above  the  rate 
iVvJuTri/.  *'  of  5/.   in  the  hundred,  fe'c.  fliaJI  be  utterly  void." 

R.i>.  196. 

1  Fnr-n  2:^.  F.xpref'.ly  CO 'hrrord  by  Lord  Mansfield,  in  Floyer  v.  Ed^-ardsy  Cowper  114.  Yel 
l.oru  F'a  iK^ick  l.\'d,  T' a*,  if"  a  mortgage  bo  dr.iwn  for  only  5  percent,  and  the  morrga^ce  afio- 
Wdx^i  take  abu\c  ihc  legil  inieicll,  the  deed  w^^uld  be  void  upon  the  word  rake.      3  Atkins  154. 

N'"y  '?•'•  Sci^.  13.     Fourthly,  That  in  an  afllirance  for  the  payment 

I  Leon  96.  ^^  jj^^y  (hillings  for  the  ufe  of  lOO/.  for  fix  months,  the  com. 

putation  ihail  be  by  calendar  and   not  by  lunar  months,  be* 

c.uifc  by  the  latter  tiie  intcreft  would  exceed  the  rate  allowd 

by  the  ftatute. 

iT^uif.  i-,io.         ^^'^-  H'     Fifthly*  That  the  receipt  of  intereft  before  ihc 

Yii.  ;c,  31.       time  when   it  is  in  llridtnefs  due,  being  voluntarily   paid  by 

N..V.I7I.  tj^e  debtor  for  the  greater  convenience  of  the  creditor,  or  far 

c;o^i.^ilto«?t.6  any  oiher  iuch  like  confuk  ration,  without  any  manner  of  cor- 

lupi  practice,  or  any  previous  agreement  of  this  kind  at  the 

making  of  the  firft  contrddt,  docs  not  make   the  party  liable 

to  the  lorfeiturc  of  the  treble  value. 

4  L'-on.  2.  s.  ^^^n  j^  Sixthly,  That  the  grant  of  an  annuity  for  livei 
3  V.:  I.  300,  ^^^^  ^^^^j^  exceeding  the  rate  allowed  for  intereft,  but  alfoa- 
1  iM-ir.  36,  cccding  ihc  known  proportion  for  contracts  of  this  kind,  ia 
I  Ajd.  III.  confidciation  of  a  certain  fum  of  money,  is  not  withlii  the 
6  ^.  c*-,'^6i8.  meaning  of  the  lliitutc,  unlcfs  there  were  feme  underhand 
N^y  i>«.  bargain  for  the  fccurity  of  the  repayment  of  tlic  principal  or 
I  !  cv.  7  ?.  conliJcration-moncv. 

^  .  ••  3   K.  .^nr. 
-7^2.   H.  I. 

I  V  ua.  164.  i-C.ro.  3.  c.  26*  I  Atk.  3-,q,  ',^u  C.  I.lir.  27.  641,  fi+V  »  Black.  S59.  C9»> 
rzW     Conrirnjcu  oy   Ld.  Thuuo\%,   TI»i.  ii  (Icj.  ^.  Uiow/i's  Rej^.   Cum.  95.     Ld.  Irahan  u 

Ciiild. 

c.  jac,  20?,  Si^n.    1 6-     Seventhly,  That   no  contract   is   ufuriouSf  bjr 

H^xi,  Jay  r.  which  thc  Iciidcr  runs  the  hazard  of  loilng  all  his  money, bodi 

Kent.  principal  and  intercrt  :   As  where  on  the  loan  of  a  certain  full 

'  ■-'•^»'  539.  lor  a  year,  for  thc  victualling  of  a  Ihip,  it  is  agreed.  That  if 

7=«-  ^ 
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the  fhip  rctuf n,  the  lender  (hall  have  fo  many  thoufand  ftfhcs  t  Aik.  54f>. 
at  fuch  a  rate,  which  exceeds  the  intcrcft  allowed  by  the  fta-  *^".l*'\^* 
tute,  and  if  the  flitp  never  return,  or  if  it  periftl  by  unavoid-  *  euck^^'^j^* 
Able  cafualties  of  fea,  fire,  or  enemies,  that  then  he  (hall  have  i  Lev.  54. 
nothine  :  or  where  on  the  loan  of  -jo  /.  a  bond  is  given  for  i,*'^-  ^*^'      - 

o  ."^riLr  r  Showers  Rrp.S* 

the  payment  of  ico/.  on  the  marriage  of  a  daughter  of  one  of  3  kcMc  ^04. 
the  parties;  provided,  That  if  either  of  them  (hould  die  before,  Siid  to  hz 
that  then  nothing  fhouldbc  paid:  but  it  is  clear,  That  if  the  •''jffjj*'^^*^,, 
intereft  only  be  hazarded  on  fuch  a  contraA,  and  the  whole  ViJo  c.  Ev'u 
principal  fecured,  the  whole  is  ufurious.     Alfo  it  hath  been  74i* 
refolved.  That  an  agreement  to  pay  more  than  the  lawful  in-  0^]"*  ^sc*^- 
fereft  for  the  loan  of  a  certain  fum  at  fuch  a  day,  if  J,  B,  Co>%p  794.. 
ffiall  be  then  alive,  and  if  he  (hall  be  dead,  then  to  pay  fuch  5  ^^^^  70- 
a  fum  which  islefs  than  the  principal,  is  void  by  the  ftatutej  m^q^  :,q:i^ 
for  if  fuch  a  contingency  would  exempt  the  cafe  out  of  the  c.  Eii«.  64i, 
jftatute,  by  the  fame  reafon  twenty  lives  might  be  added,  and  ^^Jj^^^'^J^^ 
the  ftatute  wholly  evaded*  (3)  Carth.  6S.* 

Comb.  15.    1  Sii(»w.  S, 

(5)  ThcrefDrc  a  loan  of  5C00/.  to  be  ptid  toOo/.  on  ttifc  death  of  A.  in  th<  lifir-timc  of  /?. 
IS  not  ufttrious.  i  Atlc.  339,  ^co.— If  the  contingency  goes  to  the  intereft  only,  though  real  ;iiul 
not  colourable,  and  notwithilanding  it  be  a  hatard,  yet  it  is  ufurious.  If  the  continjgency  rchtes 
to  both  principal  and  intereft,  and  a  higher  rate  of  iaterftl  is  taken,  the  courts  havr  there  eiiquirrd 
whether  it  were  colourable  or  not,  for  U I  lend  100/.  to  have  lao/.  at  the  >ear>  rna  upon  9  calujUy^ 
if  the  cafoalty  goes  to  tlie  intereii  only,  and  not  to  tne  principal,  it  is  ufury,  for  the  P'lrty  is  fure  to 
htvt  the  principal  again,  come  what  come  will.  But  if  the  principal  and  incerelt  arc  little  in  h.iz.irJ^ 
it  is  not  ufury«  A  gave  credit  to  B»  for  jewels  to  a  ceitain  amount,  B*  not  b'^ing  able  to  ra'.l'e 
money  upon  them,  defired  that  A,  would  exchange  th^m  for  old  plate.  ^.  faid  old  plate  was  is 
good  as  money,  and  accordingly  gave  him  the  value  of  as  much  old  plate  as  was  lefs  by  too/,  than 
What  the  jewels  had  been  fold  for;  for  (te  tvkole  amtunt  4/  'Wt'tcb  B.  'Was  fftatii  inkihted^  The 
Court  thought  this  did  not  come  under  the  deftription  of  ui'ury.  Johnfon  qui  tarn  v.  Pickett,  &c. 
B.  R.  Eaft.  1785.  But  ffc  1  Atk  351.  But  if  thtfe  loans  arc  mercl)  colourable,  thc\  may  br 
ufyry.  I  Atk.  341.  And  ic  is  the  intent  of  the  agreement,  4nd  not  the  cxprclfion,  thar  defermif  1 
it  to  be  a  loan,  or  a  rifquc.  i  Atk.  346.  And  wh^-re  more  than  ^  fer  cent,  is  taken,  if  ihe  fubtlaiHC 
•f  the  contra^  de  a  borrowing  and  a  leadiRg,  a  flight  coljurabU  contingency  only  will  not  lake  it 
pQt  of  the  ftatute.     Cuwper  770. 

Se^f,   17.     Eighthly,  That  an  afTurancc  made  in  purfuance  c.Jac.677.673* 
of  a  fair  agreement  for  fu:h  intereft  as  is  allowed  by  the  h^^'^J^I*''^*^* 
ftsitute,  (hall  not  be  avoided  by  the  fault  of  the  fcrivener,  who  1  jon.  396. 
draws  it  up  in  fuch  a  manner  as  to  bring  it  within  the  exprefs  *^»Cai.  ^ox. 
letter  of  the  ftatute:  As  where  the  parties  agree.  That  5/,  3  wi"f.^3V6. 
(hall  be  paid  for  the  loan  of  100/.  for  a  year,  and  the  fcri-  Hard.4iS. 
ycncr,  in  drawing  the  bond  for  it,  doth,  without  the  know-  ^^^'^"^--^H* 
ledge  of  the  parties,  who  are  illiterate  perfons,  make  rhe  5/.  2  R^Abr.^^^. 
payable  at  the  end  of  half  a  year :  or  where  on  the  fair  Iohii  79^*  5- 
of  ico/.  agreed  to  be  paid  with  common  intereft,  a  mortgage 
j§  made  for  the  100/.  with   a  provifo,  that  it  ftiall  he  void  ott 
payment  of  105/.  at  the  end  of  one  year,  without  any  cove- 
nant for  the  mortgagor  to  take  the  profirs  till  default  be  made 
of  payment,  fothat  in  ftri£^nefs  the  mortgagee  is  intitlcd  both 
to  the  intereft  and  profits. 

M  m  a  If^a. 
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5  Co.  70.  Sg£j^  ig.     Ninth,  That  the  loan  of  money  for  lawful  in« 

Cnvpcr  114.        ^g^^jj  alio  we  J  by  the  ftatute,  (hall  not  be  conftrued  to  be  with- 

in  the  purview  of  it,  in  refped  of  any  expedations  which  tht 

lender  may  have  of  a  voluntary  gratuity  to   be  given  him  by 

the  borrower,  if  there  be  no  kind  of  agreement  relating  ^itt 

<  Co.  69.  Se^.  19.  Tenth,  That  the  refervation  of  a  greater  fum  thin  is 

Coi-crnt^  allowed  by  the  ftatute  for  in  tc  re  ft,  »pon  the   non-payment  of 

2  Bur.  7T^.  the  principal  at  the  end  of  the  year  is  not  ufurious  within  the 

c.  Eiix.  643-  ftatute,  bccaufe  it  is  in  the  power  of  the   borrower,  to  avoid 

\  \hir.%qi.  ^he  payment  of  the  money  fo  referved^  by  paying  the  principal 

1  Atk.  342*  at  the  day  appointed  ;  yetitfeemeth  clear,  that  if  it  wereori- 
'  r^^6^^*'  ginally  agreed,  that  the  principal  money  {hould  not  be  paid  at 
LrMo.\f)7.  the  time  appointed,  and  that  fuch  claufe   was    inferted  onl; 

2  And  16.  wirh  an  intent  to  evade  the  ftatute,  the  whole  contraAis  voi^ 
C(^u-!l^Vo'V.  ^^ '  ^^^  conftruflion  of  cafes  of  this  nature  muft  be  gomnd 
aSiiangc^243.  by  the  cifcumftanccs  of  the  whole  matter,  from  which  the  in* 

tention  of  the  parties  will  appear  in  the  making. of  the  bar- 
gain, which,  if  it  was  in  truth  ufurious,  is  void,  however  it 
may  be  difguifed  by  a  fpecious  aflbrance.  (4) 

(4)  l'»  allqiflitM's  in  whatevor  refpcA  repugnant  to  the  ftatute,  the  nature  and  fubfttnce  of  tk 
tr«nnct!')r,  ard  lue  \.*w  of'  the  parries  muft  be  .fccrtained  to  f;ititfy  the  court  that  there  ii  a  JMf 
anti  icmvhi^y  and  where  the  re;il  truth  i$diian  of  mt'iryj  the  wit  of  man  cinnot  And  a  &ifct#tak« 
it  out  of  the  fiatutr,  and  though  ihc  liatutc  mentions  only  **  fur  loan  of  mnnies»  waresy  merclut- 
due?  an<<  other  commo.fit!C«;,'  ji't  any  other  contritancc,  it  the  fubftance  of  it  be  tf /otfff  wiH  come 
umler  the  w«>r»l  **  indiiccily,"  Cowpcr  115.  796,  Doujias  712.  If  a  man  borrows  under  the  c»- 
lour  of  buxing,  it  ii  uiurious.  Ibid.  ]i5.  But  if  goods  are  fold  to  be  paid  fur  at  the  expirarii^n nf 
three  months,  or  to  allow  the  fcUer  fucu  an  additiona!  profit  as  exceeds  the  Ic^al  rate  of  iatbHIi 
%et  itisnoiufiiry.     Flo>cr  v.  Edwards.     Plumb,  t;.  Carter.      Cowp.  ixi.   ii6. 

(/»)  3  Co.  So,  Self.  10.     Eleventh,  That  a  fine  {a)  levied^   or  judgmert 

f  ^  ''•  ^;' ,  fuft'ered,  in  purfuancc  of  an  ufurious  contradt,  may  be  avoid- 
I  i!"i  ~4^i'.  4?.  ^♦'^y  2"  averment  of  the  corrupt  agreement,  as  well  as  any 
J  Vcn.Sv  icS.  common  fpcciulty,  or  parol  contract.  And  in  an  oJfuntpfn{V\ 
if  it  appear,. citlicr  upon  the  evidence,  or  from  the  plaintiff's 
own  cxprefs  (hewing  it:  his  declaration,  that  the  contradwtt 
jbi.i.  T?2.  ufurious,   he  cannot    recover.      But   a   fpecialty   cannot  I* 

yk)  Saik.  ?2.     avoided  by  ufury  appearing  on  evidence  or  on  the  face  of  ik 

5k<n.-4ii.  411.  J  •  n    1  1        1    J 

Lit.  a--;.  condition,  but  it  mult  be  pleaded. 

Cro.  i:ii/.  5S8. 

()•  t^<r  court  nijv  direft  an  ifl'uc  to  try   the  afurioui  contrj^.      Covrper   raS.       Strance  IC43« 

B.  R.  H.  233. 

(0^0.  jac.  251.  Sea.ii.  Twelfth,  That  it  is  not  fr J  material  V'h€ther 
aVoli.  48.  ^'^  payment  both  o\  the  principal  and  alfo  or  the  ufiirioas  in* 
a  Lev/-,  s.  tercft  be  fccurcd  by  the  fame  (//)  or  by  different  conveyinces 
^66*'"^^'  ^^^'  ^"'  ^^^  *"  writings  whatfoever  for  the  ftrengthening  fiicht 
^    *  con  trad,  are  void. 

Se5l.  22.     Thirteenth,    That  a  contract  rcfcrving  toth- 
lender  a  greater  advantage  than  is  allowed   by  the  flatute,  ii 


Con.  C.Il 
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equally  within  the  meaning  of  it,  {e)  whether  the   whole  be  W  c.  Jac.  440 
rerervcd  by  way  of  intereft,  or  in  part  only  under  that  name,  p^^**'  H^' 
and  in  part  by  way  of  rent  for  a  houfe,  let  at  a  rate   plainly  Noy  ici. 
exceeding  the  known  value.  3  wnn  250. 

°  %  Bljic.  79a. 

"  Elix.  zo. 

SeSI.  23.  Fourteenth,  TJat  a  fecond  bond  made  after  the  for-  %  j^g^jg  ,  .,^ 
feitureof  a  former,  and  conditioned  for  the  receipt  of  intereft  Con  Noy  »•  * 
according  to  the  penalty  of  the  forfeited  bond,  is  as  much 
within  the  ftatute  as  if  it  had  been  made  before  the  forfeiture  j 
for  if  fuch  a  prance  fbould  be  allowed,  nothing  could  be 
more  eafy  than  to  elude  the  ftatute  ;  and  thougfi  the  whole 
penalty  be  due  in  ftri£lnefs  to  the  obligee,  yet  the  true  prin- 
cipal debt  is  in  confcience  no  greater  after  the  forfeiture  of 
the  bond  than  it  was  before. 

SeSf.  14.  Fifteenth,  That  in  pleading  an   ufurious  con-  1  AnJ.  49. 
traft  by  the  way  of  bar  to  an  aftion,  you  muft  fet  forth  the  '  Jl'*- **5- 

,,^  -'.,,.  i-'^i'L'  .      3  Modern  ie. 

whole  matter  efpecially,  becaufe  it  lay  within  your  own  pri-  ,  Kcbieeag. 
vity;  but  that  in  an  information  on  the  ftaiure  for  making  No>  143. 
fuch  a  contraft,  it   is  fuffident  to  fet  forth  the  corrupt  bar- vide  c/cl?,*^* 
gain  generally,  becaufe  matters  of  this  kind  are  fuppofed  to  be  501. 
privily  tranfafted,  and  fuch  information  may  be  brought  by  a  •'7«J«nti. 

5i  '  •*         '         » Vcn.  81. 

Itrangcr.  tutw.468. 

Co.  En.  168. 
CnftiSs.    Bro.  V.  M.  155.    Jonei  4,3.    Cowp.  71, 

Se^.  15.  Sixteenth,  (/)  That  in  every  fuch  information  (/)  i  Leon. 
it  is  neceflary  exprcfsly  to  fet  forth  the  place,   where  the  cor-  ^^»  97> 
rupt  bargain  was  made.  (5) 

(5^  Th«  limealfo  is  cflVntUl,  nod  muft  be  exaftfy  laid,  but  if  it  11  tlie  tnic  t|mo  it  11  fufficient 
If  laid  under  a  videlicet.  Cow|»erft4.  Therefore  on  a  drjft  dated  the  r4th,  but  not  (igncd  rill 
the  ]6cb,aod  tbe  day  wai  laid  on  the  I4th9  it  wai  held  bad.  Sa  alfo  the  tioM  muft  be  piecKely 
proved.  Therefore  where  the  time  of  payment  was  laid  to  be  on  a  particular  day,  and  it  appeared 
that  the  t^ma  of  f  iyment  was  two  years  it  wai  held  a  fatal  variance,  for  the  contra^  muft  be  pro?. 
«d  at  it  it  laid*    CowperSyi. 

Sf^,  t6.  Seventeenth,  That  if  an  ufurious  contraft  in  the  »  Lfon  148,  . 
county  of  Z>.  b!e  pleaded  in  bar  to  an  adion  on  a  bond  faid  '^9' 
to  be  made  in  the  county  of  £.  the  trial  ftiall  be  in  the  county 
of  D.  becaufe  the  ground  of  the  matter  is   the  ufurious  con- 
trail, and  the  bond  is  confefled  by  the  plea. 

.  Ss£.  27.  Eighteenth,  That  he  who  hath  agreed  topaymo^  c^lT^'e^^b 
ney  upon  an  ufurious  contra^,  fhall  not  Be  admitted  to  give  ^  RuII  68c.  * 
evidence  upon  an  information  againft  the  ufurcr,  unlcfs  he  2  Raym.  191. 
have  paid  off  the  whole  debt  j  for  by  fuch  means  a  man  might  ^'  "*  *^*  ^'  ^' 
avoid  his  own  ^A  and  deed.  ,  vmt.  49. 

I  Salic.  285. 
%  Sir.  1043.  Strange*  6^3.  49?.  And  11  has  been  decide.^  that  rh^  borrower  who  repays  the  rm- 
mty  is,  himlelf",  a  j^ood  wiinfi*.  to  pr-'vc  f^jtb  rrpaym'int,  and  alio  the  ufurious  contract.  Abr^hun? 
^i  tarn  V.  Bunii.  4  Burrow  4256.  Vide  alfo  Ds  Orr.y's  opinion,  3  Wilfun  i6a.  And  the  borrouer 
inay  be  awlr  'cfs.  ^hou^h  rh**  mr»Mry  is  not  repaid  if  the  ufury  neither  atfcd^*  the  debt  or  avoiJs  zht 
contract  and  where  the  m  »ttci  n  tioubtful  thcchjcAion  ft  ill  only  ^n  f  the  credit  and  net  ;o  ^.Kt 
competency.     Ibid.    Hzc  the  rafc  of  Fitsroy  v.  Guiliimt  DurotWd  aad  EAfL\^\% 

M  m  J  %e»?v 


5J+  Of    U  S  U  R  Y.  fik.  i. 

i  Leon.  95. 96.  SeSI.  28.  Ninetecn'.h,  That  an  information  for  an  ufurioui 
104^"**^"*^  contrad  on  a  Joan  of  money,  cannot  be  fupported  by  evi. 
I  wiifon  2^6.     dence  of  fucb  a  contra<^  on  a  bargain  concerning  wnnes  fold, 

\i<le  I   Modern 

174.  whether  MH  indtOment  wiii  lie  on  It  Ann.  alfo  Strange  Si 6.     Ld.  Ray.  ZI44«     %  Salk.  6!:^ 

And  vv'h^thcr  the  profecutor  may  compound.     Barnes  ii8» 

The  phintiff"  n>iy  reply  ^uod  rson  oirrufte agreatvm  fuU»  $luod  lUite  hargaimiz^vtt  with  a  tmerfc 
of  the  coriupr  apieein.^nr.  CI.  Aff.  324.  So  on  a  note,  the  plaintifFmay  reply,  that  the  oote  vji 
giv:'n  fnr  3  j'jil  ocbi,  ahf'jue  toe  that  is  agreed  modo  &  forma^  2i  the  defex»4auit  pleads.  Nari«. 
Calc^aSj.  *    / 

On  a  Kill  to  fee  a/i'le  an  tifarious  contract  the  defendant  may  demur  to  the  difctftery  of  «ipafi|ttr' 
ell  h'- a^'<cf.i  to  f^hc,  becautc  he  cannot  i'?t  that  forth  without  ^iiclodng  the  very  inicf eft  iv^ 
t^kcn.     z  Atl;,   393.  • 

TiK  lunk  miy  .|.  ^^,7.  ^q.  It  is  cna<?tcd  by  3  Geo.  i.  c.  8.  f.  39.  **  TTiit 
aimorc  th^u -'  "  ^^^  govemor  and  company  of  the  Bank  of  England  fliiB 
icrc^Kt.  ^*-  have  authority  to  borrow  or  take  up  money  uponaDyxoo- 

^^  tradh,  bills,  bonds,  or  obligations,  under  tbeir  commonfcal, 
*^  or  upon  credit  of  their  capital  (lock  or  otherwife  for  anytime 
^*'  'or  to  be  paid  upon  demand  and  at  fucb  rate^  of  intercft  as 
^^  they  (hall  think  fit  although  the  fame  (hall  happen  to  exceed 
^^  the  rate  of  inte reft  allowed  by  law,  and  to  give  fucb  fccwi- 
•*  ty  to  the  lenders  as  they  (hall  approve." 

+  Sc^f.  30.  And  by  14  Geo.  3.  c.  79.  which  was  made  to 
explain  the  12  Ann  before  recited,  it  is  further  cnaded, 
"  That  all  mortgages  and  fecurities  made  and  executed  in 
*'  Great  Britain  ot  or  concerning  any  lands,  tenements, here* 
**  ditaments,  (laves,  cattle,  or  other  things  lying  or  beinz  in 
**  any  of  the  colonies,  plantations  or  dominions  of  the  If'ffi 
*'  IruiifSy  or  any  eftate  or  inercft  therein  to  any  of  the  king's 
*'  fubjecSs,  for  lecuriYig  the  re-payment  of  the  fum  of  xnoncj 
**  thereon  refpedtively  really  and  bona  jide  advanced  and  lent 
"  with  intereft  for  the  fame  ;  and  all  fecurities  for  the  famci 
*^  and  all  transfers  and  alignments  of  the  fame  executed  ia 
^^  (jreat  Britain  (hall  be  good  and  valid  \  and  that  none  fbaU 
*'  be  liable  10  the  penalties  of  12  Ann  by  receiving  or  caking 
**  iiuereft  for  the  money  really  advanced  on  fuch  mortgagCi 
**  fe:urity,  bond,  covenant,  transfer  and  aflignment  at  the 
**  rate  of  intereft  allowed  and  eftabli(hcd  by  the  Jaw  of  tiiC 
♦*  place  where  the  mortgaged  premifes  (hall  lie  or  arc,  and 
«  **  by  par.  2.  if  the  premifes  (hall  lie  in  Ireland,  intereft  may  bt 

<<  t^iken  on  fecurities  executed  as  aforcfaid  not  exceeding  (ix 
•*  ^V  a'fii-  per  annum *'^ 
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CHAPTER   THE    E  I  G  H  T  Y-THIRP* 
OF    MAINTENANCE. 


MAINTENANCE  is  commonly  taken  \n  an  ill  Cn.  vi,  :?6«. 
ren(e,  and  in  general  feemeth  to  fignify  an  unlawful  ^  ^n'l  loS. 
taking  in  hand,  or  upholding  of  quarrels  or  fides,    to  the  dif-  "*'  ^^3' 
turbance  or  hindrance   of  common   right,  and  is  faid  to  be 
two-fold : 

Sf^.  2.  Firft,  Ruralisy  or  in  the  country ;  as  where  one  co.  Lit.  g6. 
dfiifts  another  in  his  pretenfiohs  to  certain  lands,  by  taking  or  ^  imi.  213. 
holdine  the  poflcfTion  of  them  for  him  by  force  or  fubtilty,   or  '  Ji*^*  '•  ^'  4» 
where  one  itirs  up  quarrels,  and  fuits  in  the  country,  m  rela-  ^ 

tion  to  matters  wherein  he  is '  no  way  concerned  :  And  this 
kind  of  maintenance  is  puniihable  at  the  king's  fuit  by  fine  and 
imDrifonment,  whether  the  matter  in  difpute  any  way  depend- 
ed in  plea  or  not,  but  is  faid  noc  to  be  aciioaable. 

SeSf.2'  Secondly,  Cunalts^  or  in  a  court  of  juftice,  where  p^i^^  ,- ' 
one  oflicioufly  intermeddles   in   a  fuit  depending  in  any  fuch  2  Iml.  212.563. 
court  which  no  way  belongs  to  him,  by   afli  ling  either  party  *  ^'  ^^^''  *-5» 
with  money  or  o:herwife,  in  the  profecution  or  defence  of  any  ^^' 
fuch  fuit. 

Of  this  fecond  kind  of  maintenance  there  feem  to  be  three 
fpecies  :  Firft,  where  one  maintains  another  without  any  con*  Co.  lltt.  36 
tra£i  to  have  part  of  the  thing  in  fui^,  which  generally  goes 
under  the  common  name  of  Maintenance.  Secondly,  where 
one  maintains  one  fide,  to  have  part  of  the  thing  in  fuit,  which 
is  called  Champerty.  I'htrdly,  wbere  one  laboureth  a  jury» 
which  is  called  Embracery. 

For  the  better  underftanding  of  the  firft  of  the  abovemen- 
tioned  fpecies,  I  ftiall  examine  :  Firft,  what  ftiall  be  faid  to 
amount  to  an  z&  of  maintenance.  Secondly,  in  what  refpcds 
feme  fuch  acts  maybe  jnftified.  Thirdly,  how  far  offences  of 
this  kind  arereftraineJ  by  the  common  law.  Fourthly,  how 
far  by  flatute. 

St^rJ,  4.  A<  to  the  firft  point,  it  feemeth  clear,  That 
whoovor  i'Ai\\\s  another  with  money  to  carry  on  his  caiife,  as 
by  rrtamin ;;  one  10  he  of  counfel  for  him,  or  oiherwifc 
heann'^  him  our  in  che  whole  or  part  of  the  expence  of  the 
i*ii!,  in.iy   properly  be  laid  to  be  guihy  ot   an  act  of  niainte- 

^1  ni  4  nance. 


536 


Of    maintenance.  8k.  !i 


(dU^H.  6,  7.    nance,  as  it  fcems  to  be  taken  for  granted,  in  the  (a)  booki 
54'h.6.,5,»6.  cited  ia the  margin. 

oE.  4    31* 

SI  H.  7.  40.     6  E.  4,  5.     19  E.  4.  3.     31  H.  6.  9.    B.  Mtint,  7.  14.  17.  20.  a4,  43.  44. 

52.     iR.Abr.  iiS.     6  Mu.  D.  2.R0I.  77* 

Sf^.  5.  Airoitis  fild,   That  not  only  he  who  lays  out  his 

money  to  afTift  another  in  his  caufc,  but  alfo  that  he  who  bf 

his    fricndfhip  or  intereft  faves  him  that  expencc  which  he 

might  otherwife  be  put   to^  or  but  endeavours  fo  to  do»  it 

alfo   guilty  of  maintenance  ;  as  where  {b)  one  p^rfuades,  or 

(&)iSH.  6,  ?.    but   endeavours  lo  perfuade  a  man  to  be  of  counitl  (of 

^*\,   ^  another  gratis. 

34H.  6. 15.  6 

9£-  3:>^ 

Main.  6,  7,  20. 

Se6f.  6.     Alfo  It  is   faid.     That  all  Aich  perfons  may  pro- 
perly be  called  maintainers,   who  give,  or  but  endeavour  vo 
give,  any  other  kind  of  ai&ftance  to  either  of  the  parties,  in 
the  management   of  the   fuit  depending  between  them :  as 
(O11H.6, 5.    (t)  by  opening,  the  evidence  to  the  jury  j  or  by    {d)   giving 
Main.  14.  evidencc  officioufly  without   being  called  upon  to  do  it  ;  or 

UU8  H.V.^e.  ^y  speaking  in  the  caufe  as  {e)  one  of  counfel  with  the  par* 
II  H.  041.  ty  ;  or  by  (f)  retaining  an  attorney  for  him  ;  or  {g)  pcr- 
Main.  5, 5''  haps  for  barely  going  along  with  him  to  enquire  for  a  per? 
^R.^Abr.'  ^^'^^   fon  learned  in  the  law. 

If)  I  R.  Abr.  593'    i£)  '9  E'  4»  3*     "  £•  4'  H-    «««•  79* 

SeSf.  7.     Alfo  it  hath   been  faid.     That  thofe    (hall  come 

under  the  like   notion,  who  give  any  public  countenance  to 

another  in  relation  to  any  fuch  fuit  ;  as  where  one  of  great 

(JV"  ,"*/' ^'  power  and  intcrcit    fays   (h)    publicly,    that   he   will  fpend 

Main!  8.  iwcnty  pounds  on  one    fide,    or   that  he  will    give  twenty 

pounds  to  labour  the  jury,  whether  in   truth  he  fpend  one 

penny  or  not ;  or  where  fuch  a  perfon  (/)  comes    to  the  bar 

with  one  of  the  parties,  and   ilands  by  him  while  his  eauft 

is  tried,  whether  he  fay  any  thing  or  not ;  for  fuch  kinds  of 

practices  do  not  only  tend  todifcourage  the  other  party  from 

going  on  in   his  caufe,  but  alfo  to  intimidate  juries  from  do* 

ing  their   duty.     But  it  fcems,  that  a  bare  (jt)   promife  to 

maintain  another,  is  not   in  itfelf  maintenance,  unlefs  it  be 

either   in  refpccl  of    the   public    manner   in  which,   or  the 

power  of  the  peifon  by  whom,  it  is  made. 

St:^.  8.  Alfo  it  is  faid  to  be  as  muchitialntenaftce  for  a{/) 
igl^^^*?*^^'  juror,  as  fcr  any  other  perfon,  to  folicit  a  judge  to  give  judg- 
TT  K.  4.  5.  nieiit  according  to  the  verdict,  becaufc  after  a  juror  has  given 
B.  Main.  30.     \^[^  vcrdift,  he  has  nothing  more  to  do  :  But   it  is  faiJ  to  be 

00 
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no  maintenance  for  a  juror  to  exhort  his  companions  to 
join  with  him  in  giving  fucb  a  verdict  as  feems  to  him  to  be 
right. 

SeSf.o.     However  it  Teems  clear,  [m)    That  a  man  is  (iK)t2S.4»i4» 
in  no  danger  of  being  judged   guilty  of  an  a£i  of  mainte-  i9£*4«  S* 
nance,,  for  giving    another  friendly  advice,  What  adion  |}  J*  Mafn.^Iy, 
proper  for  him  to  bring  for  the  recovery  of  a  certain  debt,  3  r.  Abr.  ii9» 
or  what  method  it  is  fafcft  to  take  to  free  him  from  fuch  an  » inft.  564. 
arrcft,  or  what  counfellor  or  attornev  is  likely  to  dohisbu*  f!*Mwo.»u 
finefs   moft  effeSually  ;  for  it  would  be  extremely  hard  to  *RoU.  lii/ 
make  fuch  neighbourly  afts  of  kindnefs,  which  feem  rather  ^^**^^** 
commendable  than  blame- worthy,  to  come  under  the  notion  *      "•  4*»  ^ 
of   maintenance,    which  always  feems  to  imply  a   conten- 
tious  and   over-bufy  intermeddling  in   other  mens   matters^ 
in  which  refpedt  it  isfo  highly  criminal.     Yet  it  is  faid,  that 
a  man  of  great  power  not  learned  in  the  law,  may  be  guilty 
of    maintenance,    by  telling  another   who   aflcs  his   advice^ 
that  he  has  a  good  title. 

Seit.   10.     Alfo  it  hath  been  faid,  that  no  one  can  be  3^-  ^-  S4* 
guilty  of  maintenance,  in   refpedt  of  any   money  given  by  ^.M^-it!' 
him  to  another  before  any   fuit  is  adually  commenced  ;  yet    ' 
if  it  plainly  appear,  that  it  was  given  merely  with  a  defign  If  »»wrtga|««| 
to  aflift  him   in  the  profecution  or  defence  of  an  intended  the  L^^Vtl-*  ' 
fuit,  which  afterwards   is  aSually  brought ;  furely   it    can-  vancet  more/ 
not  but  be  as  great  a  mifdemeanor  in  the  nature  of  the  thing,  tp  f".pp?rt  the 
and  equally  crimmal  at  common  law,  as  if  the  money  wete  maintentnce. 
given  after  the  commencement  of  the  fuit,  though  perhaps  3P«W*375» 
it  may  not  in  ftrit^nefs  come  under  the  notion  of  mainte- 
nance. 

&/7.  ii.  However  It  is  certain.  That  one  may  as  pro- ^^  j^,  3.  t*. 
perly  be  faid  to  be  guilty  of  maintenance,  within  the  mean-  B.Chiinp.i% 
ing  of  the  words  ad  hue  manu  iemt^  in  aii  adion  of  main- 
tenance, for  fupporting  another  after  judgment,  as  for  do- 
ing it  banging  the  plea ;  becaufe  the  party  grieved  may  be 
discouraged  thereby  from  bringing  a  writ  of  error  or  at-^ 
taiat« 

As  to  the  fecond  point,  viz.  In  what  refpeiSls  fome  ads  of 
this  kind  may  be  juftiiied,  I  (hall  confider  the  following  par- 
ticulars: Firft,  how  far  they  are  juftifiable  in  refpeft  of  att 
intereft  in  the  thing  in  variance.  Seconiily,  how  far  in  re- 
{ftSi  of  kindred  or  affinity.  Thirdly,  how  far  in  refpeft  of 
other  relations.  Fourthly,  how  far  in  refpeft  of  charity. 
I  ifibly,  how  far  in  refpe^  of  the  profciEon  of  the  law* 
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Seif.  12.     As  to  the  firft  of  tbefe  particulars,  t/rs.  Hoir 

far  fome  a£h  of  this  kind  are  juftiftab)e  in  refpe£l  of  aitih* 

tereft  in  the  thing  in  variance,  it  feemeth  to  be  clearlj  agrerd| 

{s\  T9  E.  4. 3.    that  if  {a)  a  tenant  in  tail,  or  for  life,  be  impleaded,  be  in  re- 

\.  Main.  ^'  ct.  '"blinder  or  reverfion  may  lawfully  maintain  the  defence  of  die 

»K.  Abr/st7.    fuit  with  his  own  money  :  And  upon  the  like  ground  it  feems 

to  be  clear,  that  if  in  an  adtion  of  trefpafe,  £5*^.  broughtbj^or 

\  K.  Abt!  1*17.  ^ga»"ft  ^  (*)  Icflce  for  years,  the  inheritance  come  into  queftian, 

B  M/iA.  53.      the  leflbr  may  lawfully  maintain  his  lefiee,  and  give  (r)evidettce 

3jH.  ^.  ao.      to  prove  the  inheritance  in  himfelf ;  for  though  the  jodgmciu 

{t)%  H.'6. 7.    which  may  be  given  againft  the  lefTee  cannot  direiSUy  bind  his 

B»  Main.  23.      inheritance,  yet  the  verdi£l  may  be  a  prejudice   to  his  tide, 

sR*  Ahi.  ti;.    being  given  on  a  fuppofal  of  his  not  having  a  good  one  :  alfo 

it  hath  been  admitted  aS  clear  law,  that  if  one  feifed  in  fee  of 

certain  land,  bring  an  a£tion  of  trefpafs  quare  claufum  frept^ 

and  then  alien  the  land,  and   afterwards  in  the  trial  of  the 

caufe  it  be  queftioned  whether  the  inheritance  at  the  time  of 

the  fuppofed  trefpafs  belonged  to  the  plaintiff  or  defendant,  the 

alienee  may  lawfully  produce  evidence  to  prove  that  the  iobe- 

rttance  was  in  the  pUinti^,  becaufe  the  plaintiff's  tide  is  now 

become  his  own* 

^K.  S.  4.  Se£i.  13.     Alfo  it  hath  been  faid,  that  not  only  tKofe  wlio 

»R.  Abr.  II7,  hayg  a  certain  intereft,  but  alfo  that  thofe  who  have  a  bai e 
contingency  of  fuch  an  intereft  in  the  lands  in  queftion,  which 
pofTibly  may  never  come  in  ejfe^  may  in  like  manner  lawfully 
maintain  another  in  an  a£lion  concerning  fuch  lands  ;  froxo 
whence  it  follows,  That  if  I  grant  to  B.  that  if  my  leflce  for  life 
ihall  die  during  my  life,  that  then  he  (hall  have  thejapd  fpHCB 
years,  and  after  my  Icffec  be  impleaded,  J5.  may  lu^uia 
Mm. 

^  l^  ^  ^,  Se:f.   14.     Arc!  it  hath  been  faid.  That  not  only  thofe  wfco 

X9i:d.4.  3.        have   a  contingency  of  fuch   an   intereft,  which    it    is  inno 

»iH.6.  lb.        inan's  power  to  bar   them    of,  if  the  contingency   happen, 

sR?Ar/iV      may  juftify  fuch   maintenance,  but  that  thofe  alfo  (hall  hive 

the  fame  privilege,  who  by  the  aft  of  God  have  the  immeditte 

pollibility  of  fuch  an  intereft,  though  it  be  in  the  power  of  ano- 

ther  to  deprive  them  of  it  ;  and  therefore  that  an  hcrr  appi- 

icnf,  or  the  hufband  of  fuch  heir,  may  lawfully  maintain  the 

anceftor  in  7\n  action  concerning  the  inheritance   of  the  laxid 

whereof  he  is  icifcd  in  fee. 

H  6  6  **'''^-  ^  5-     ^"^  ^^  ^*  ^^^^'  ^^^^  ^^^  grantee  of  a  reverfion, 

I  K.  Abn'iir.  bclore  the  late  ftatute  lor  amendment  of  the  law  which  made 

54 H.  0.39.  '     allatiornment  necdlefs,  could  not  maintain  the  tenant  of  the 

land    without  attornment,  becaufe  his    pofTibility  was  wholly 

<;|-ciitcd  by  the  adt  of  the  party,  and  could   not   be  executed 

but  by  the  voluntary  attornment  of  the  tenant,  which  there 
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S  nd  remedy  to  compel  him  to  make  by  the  common  law; 
t  perhaps  the  authority  of  this  opinion  may  be  queftionable^ 
lecially  if  fuch  grant  were  made  for  good  confideration  : 
^r  iince  thpfe  who  have  only  an  equitable  intereft  in  lands, 
\y  lawfully  maintain  others  in  actions  relating  to  thofe 
ids»  as  iiiall  more  fully  be  (hewn  in  the  fcventeenth  fedion  ; 
i  iincc  the  grantor  in  equity  fhall  Hand  intruded  for  the 
intee  after  the  grant,  and  the  tenant  may  be  enforced  by 
:<>urt  of  equity  to  attorn  to  him,  I  do  not  fee  any  good 
ifoa  why  fuch  grantee  (hould  be  efteemed  fuch  a  ftranger  to 
:  land,  that  he  may  not  lawfully  defend  an  adion  concern- 
I  it)  in  the  event  whereof  he  is  fo  nearly  concerned. 

&^.  16.     But  it  feems   clear,  that  he  who  is  bound  to  xiH.  6.  ^n 
4-rant  lands,  may  lawfully  maintain  the  tenant  in   the  dc-  ^o^1T*^''« 
ice  of  his  title,  becaufe  he  is  bound  by  the  warranty  to  rcn* 
r  other  lands  to  the  value  of  thofe  which  ihallbc  evided, 

S^ii,  17.     Alfo  it  feems  to  be  agreed,  that  he  who  hath  an 
liitable  intereft  in  lands  or  goods,  or  even  in  a  chofe  in  ac- 
n,  may  lawfully  mamtaih  another  in  an  adion  relating  thereto; 
d  therefore  it  feemeth  to  be  clear,  that  a  man  may  lawfully 
lintain  {a)  thofe  who  are  infcoffed  of  lands  in  truft  for  him,  [^}h.j\^^ 
an  adion  concerning  thofe  lands,  and  that  if  he  fell  them  2K.4. 1.  * 
another,  the  vendee  (hall  have   the  fame  privilege ;  alfo  it  ^'  '^**»"'  '9» 
ttl  been  (b)  refolved,  that  where  A.  was  bound  as  a  furety  ^^J  ^^   ,0^^^ 
:  B.  and  jB.  thereupon  made  a  deed  of  gift  of  certain  ftieep  Moor  620. 
jt*  in  order  to  favc  him  harmlefs  from  the  faid  bond,   with  ^^  39  H.  s, 
implied  truft  that  the  fticcp  ftiould  be  returned  to  B.   if  A.  f!  M4i^*'i4. 
3uld  not  be  damnified,  and  afterwards  an  adion  was  brought 
ainft  A.  for  the  taking  of  fliecp,  B.  might  juftify  the  main- 
ning  of  him  in  refpedof  the  faid  truft  :  alfo  it   feemeth    to 
(r)  certain,  that  the  ailignee  of  a  bond,  or  other  chofe  in  (f^HH.6.  jo, 
tioN,  being  made  over  to  him  for  good  confideration,  in  fa-  Koy  ^J.* 
ifadionof  a  precedent  debt,  due  bena  fide  to  him,  and  not  c.  euz.  552. 
crcly  in  confideration  of  the  intended  maintenance,  may  ei-  ^  ^]]j-  .^'* 
er  maintain  the  obligee  in  an  adion  brought  by  him  for  the     *'  ^'"'  ^* 
:bt,  or  commence  an  original  adion  in  his  name,  for  he  hath 
icquiuble  intereft  Ivi  the  debt, 

ieQ.  18.     Alfo  it  feemeth  to  be  {d)  agreed,  that  wherever  /^)  ^%  7..  ^.  4, 

ay  perfons  claim  a  common  intereft  in  the  fame  thing,  as  in  H.  Main.  41. 

way,  church  yard,  or   common,  iffc.   by   the   lame  title,  "«*^' 2!*      ^ 

Kymay  maintain  on&  another  in  a  fuic  relating  to  the  fame.  Noy  99. 

Moor  562.  7o8» 
1  Roll.  57. 

fir^.  i^.     It  is  faid.  That  he  who  is  {e)  bail  for  another,  (c)  34  h.  6. 
Wy  take  care  to  have   his  appearance  recorded,  but  that  he  -^^r  ^  r. 
^t  not  to  intermeddle  any  farther.  it  t.u  4.  'i^, 

Sal. 
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{a)2oii.B.  Se^.  ao.     As   to  the  fecond  of  the  faid  particulars,  vhh 

,^^H^'  iV  How  far  feme  a£U  of  this  kind  arc  juftifiablc  in  rcfpe^l  erf  luo. 

(h)  6  Hd.  4. 5*  dred  or  affinity,  it  feenis  to  be  agreed,  that  whoever  is  in  aoj 

V,Mjin.i6.  way  of  kin  or  affinity  to  either  of  the  parties,  fo  long  as  the 

ff;ai    .   .  f^^^  ^^^   continues,  or  but  related  to  him   by  being  bis  (*} 

II H.  6.41.4s.  godfather,  may  law^Uy   {c)  ftand   by  him   at  the  bar,  ao3 

'^  Ed  ^*  \.  counfel  and  aifift  him,  and  alfo  pray  another  to  be  of  coudH 

9  V  6.64.  *  to  him,  but  that  he  cannot  juftify  the  laying  out  of  anyofini 

9  Ed.  4-  3««  own  {d)  money  in  the  caufe,  unlefs  he  be  either  f#}  father,  or 

t^'/nit^fei^  ^*  fon,  or  heir  apparent  to  the  party,  or  the  bufbano  of  fuck  aa 

(#;»iH.  6.  x6.  beirefs, 

k  Inft.  564. 
Vid«  fur*  U  14* 

As  to  the  third  of  the  faid  particulars,  viz»  How  far  ibno 
a£ls  of  maintenance  are  juftifiable  in  refped  of  other  rela« 
tions,  I  (ball  confider.  i  How  far  a  lord  may  maintain  his 
tenant.  2.  How  far  a  tenant  may  maintain  his  lord.  3.  Hov 
far  a  mailer  may  maintain  his  fervant.  4.  How  far  a  fervant 
may  maintain  his  nftaftcr,  5.  How  far  one  neighbour  may 
maintain  another. 


P-  4*< 


;iiH.d.  39.       Sf^.  21.     As  to  the  firft  point  it  feems  certain,  thatDOt 
4*'  only  the  (/)  lord,  but  alfo  the  ce/iui  qsu  ufit  of  z  feigniory,  may 

B.  Main?-o.^'   come  with  the  tenant  to  a  trial  in  an  afiize  againft  himt  ami 
if)  18  Ed.  4*  2.  ftand  by  him  and  aflift  him,  and  alfo  pray  the  fheriff  to  return 
]>V^^H"'6r6  .    ^"  indifferent  jurv  :  Alfo  it  feemeth,  that  the  (g)  lord  of  a 
D.  Miin.  3.  *    town  in  an  aSion  brought  againft  the  inhabitants,  wherein  a 
(i)  Co.  Lit.  65.    right  to  a  common  burying-  place,  claimed  by  them,  is  brought 
loi  ^584.'*'       ^^^^  qucftion,  may  maintain  them  in  the  defence  of  their  right, 
u  H.6  42.       by  (hewing   authentic  evidence  thereof  to  the  jury:  And  ia 
*.!^/'**^*  ."7'    fon^e  (A)  books  it  is  faid  generally,  that  the  lord  may  maintaia 
(.}    .  » aia.       his  tenant,  without  faying,  how  far  he  may  do  it  5  and   I  do 
not  find  it  any  where  exprefsly  holden,  that  the  lord  may  juf* 
tit'v  laying  out  his  own  money  in  defence  of  his  tenant's  title; 
but  Ic  icemeth  the  better  opinion,  that  he  may  as  well  jufK^ 
it  as  any  other  of  the  abovementioned  ads  of  (i)  maintenance^ 
for  the  lord,  by  accepting  a  man  for  his  tenant,  fecmeth  to 
take  him  under  his  immediate  {k)  prote<f\ion  ;  and  inafmuch 
as  the  lands  were  originally  derived  from  the  lord,  and  be  hath 
the  continual  benefit  of  the  feryicesdue  from  them,  the  law  in 
many  cafes  of  (/)  common   righr,   obliges    him  to   warrant' 
them  unto  his  tenant,  and  where  it  doth  not  oblige  him,  fure* 
ly  it  will  atleaft  permit  him  to   do   it  :  But  it  feems  clear, 
that  he  cannot  maintain  him  in  relped  of  any  lands  not  faoldea 
of  him. 

(m)  II  H.  6.  ^^^^'  2^'     A^  ^^^^^  fecond  point,  v!z.  How  far  a  tenant 

4i/  may  maintain  his  lord,  it  is  faid,  that  he  may  juftify  ^m)  com* 

aR.  Abr.  1x64    ^^g  ^jth  his  lord,,  and  ftanding  with  him  at  atrial  j  but  I  can* 

not 
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sot  find  any  thing  more  relating  to  this  matter  in  any  of  the 

books^ 

Se£i.  23.     As  to  the  third   point,  W«.    How  far  a  mailer  ^n)Vitt.^^^ 
rnay  maintain  his  fervant,  it  is  faid,  that   the  mafter  may  go  (b)  i<^^,b.^o% 
aiong  with  his  {a)  fcrvant,  or  with  his  [b)  chaplain,  being  re-  (^^^^\  "•^*  ^* 
tained  to  live  in  his  houfe  with  him,  in  order  to  (r)  retain  34 h. 6.2^.56. 
eounfc),  and  that  he  may  pray  one  to  be  of  counfel  for  him,  B.  Main.  6;  14* 
ind  alfo  that  he  may  go  with  him  to  .the  {d)  trial   and  (land  co^pTMaU* 
with  him  and  aid  him  while  the  caufe  is  tried,  but  ought  not  13.  * 
tofpeak  in  the  court  in  favour  of  his  caufe.     Alfo  it  is  faid,  (^)  »9^^» 
that  if  my  fervant  be  arrefted  in  an  aSion  of  {e)  debt,  I  may  ^f'^^  5^^, 
aflift  him  with  money  in  order  to  keep  him  out  of  prifon,  that  1 R'.  aw*  ii6t 
[  may  have  the  benefit  of  his  fervice  :  But   it  is  faid  that  the  ^^-  7^ 
mafter,  in  real  adUons,  cannot  juftify  laying  out  money  for  Mo^rSii.   ^ 
)ms  fervant,  unlefs   he  hath  fome  of  his  wages  in  his  hand)  B.  Main.  14* 
which,  if  the  fervant  bcwilling^  the  mafter  may  fafely  lay  |^Ed.^'^* 
put  on  his  behalf.  ^k.  Abr.  xi9« 

Hct.  79. 
B*  Main.  44.  5ft» 

Se£i.  24.     As  to  the  fourth  point,  viz.    How  far  a  fervant  ^/)  39  «•*•  S* 
may  mainutn  his  mafter,  it  feemeth  clear,  that  a  perfon  ge-  q'^„,  i^eii.  50% 
nf  rally  retained  by  another  as  his  fervant  to  do  all  manner  of  (#)  19  £•  4. 3. 
firrfccs,  and  not  for  a  (/)  particular  occaiion  only,  may  juf-  \l\l^^*l}^ll 
itfy  (g)  riding  about  to  fpeed  his  bufinefs,  and  going  to  (h)  ^k)  3H.6.  51. 
coufi^el  in  his  behalf,  and  fliewing  his  evidences  to  the  coun-  54*^ 
fel  or  to  the  jury,  and  (r)  ftanding  by  him  at  a  trial  between  **"'^* ><>>'*• 
him  and  another  ;  but  it  is  certain,  that  he   cannot  lawfully 
lay  out  any  of  lui  own  (i)  money  to  affift  the  mafter  in  hit 
fuic. 

Seii.  25.     As  to  the  fifth  point,  viz.  How  far  one  neigh-  19 1. 4.  %. 
bour  may  af&ft  another,  it  feems  clear,  that  a  man   may  law-  \]^^'^'^^* 
fully  go  with  his  (/}  neighbour  to  inquire  for  a  perfon  learned  .^  r.  \^\  \\^[ 
in  law,  but  that  («i)  he  ought  not  to  give  him  any  money  to- 
wards carrying  on  his  fuit. 

Se£f.  26.     As  to  the  fourth  inftancc  wherein  fome  a£ls  S^^VO'21  H.  6.  i6. 
this  kind  are  juftifiable,  viz*  That  relating  to  charity,  it  feems  -*  ^j/e^e* 
td  be  (w)  agreed,  that  any  one  may  lawfully  give  money  to  a  ,2a  H.  6.  35'. 
poor  man  to  enable  him   to   carry  on  his  fuit.     Alfo  it  hath  B.  Main.  14. 
been  adjudged,  that  any  one  mi»y  fafely  go  wirh  a  [n)  foreign-  1,^  h?6^  m»^* 
z\  who  cannot  fpeakEnglifti  to  a  counfellor,  and  inform  him  15  h!  7.  a. 
of  his  cafe.  B-  Wfia,  7. 

As  to  the  fifth  inftance  wherein  fome  a£ls  of  this  kind  may 
bejuihficd^  viz»  that  relating  to  the  profcifion  of  the  law,  I 
(hall  confider,  Firft,  how  far.they  are  juftifiable  in  a  counfel-* 
lor.     Second!),  bow  far  in  an  aitoiney. 

Sid. 


54»- 


Or    MAINTENANCE* 


Bk.T? 


(it)  I  H.  6.  10. 

IX. 

ft  R.  Abr.  1 1 6. 
%  InlK  S64. 
{6)  F.  Main.  S. 


Kellvr.  50. 
Hob.  117. 
£  Inft.  s64* 
aR.  Abr.  116. 
F.  Main.  2i. 
(^  3  Mod.  98* 
VTdc  a  Danv. 

4871  ia>  I3»  H» 

wmch.  ^1. 

X  Jon.  2oS* 

C.  Car,  159. 

194. 

Con.  C.  £Il7. 

415,  459,  76c. 

JMoui  366. 

2  R.  Abr.  114) 

ti<;. 

(#J  2  R.  Abr. 

»i4* 


2  R.  Abr.  115. 
Wiftcli.  i^v 
2  lall.  =14. 


11  r.  4.  1. 

B.  Dilc.  iS. 


ft  1n(l.  115,216. 
Dvnr  249. 
ft  iiift.  21 ;. 
F.  N.  B.  "98. 


SeJf,  27.  A$  to  the  firft  point,  there  is  no  doubt  hot  that 
a  (a)  counfellor,  having  received  his  fee,  may  lawfully  let 
forth  his  client's  caufe  to  the  beft  advantage  ;  but  it  is  cer« 
tain,  that  he  can  no  more  juftify  (^J  giving  him  money  to 
maintain  his  fuit,  or  threatening  a  juror,  than  any  other  per* 
fon. 

Se^.  28.  As  to  the  fecond  point,  there  is  no  doubt  but 
that  an  attorney  may  (c)  lawfully  profecute  or  defend  an  ac- 
tion in  the  court  wherein  he  is  an  allowed  attorney,  in  the  be- 
half of  any  one  by  whom  he  ihall  be  fpecially  retained,  and 
that  be  may  affift  his  client,  by  laying  out  his  own  money  fbr 
him  to  be  repaid  again,  and  alfo  may  maintain  an  a&ion  agaifift 
him  for  the  fame  by  virtue  of  fuch  a  retainer,  without  any  fpe« 
cial  promife.  And  it  is  faidt  a^^o,  that  attornics  may  juftiff 
fuch  maintenance  in  other  courts,  wherein  they  are  not  {d) 
allowed  attornies,  but  that  they  cannot  have  an  a£lton  for  the 
money  fo  laid  out  without  a  fpecial  promife,  and  that  they  are 
more  juflitied  by  a  general  {e)  retainer  to  profecute  for  ano« 
ther  ail  his  caufcs,  than  if  they  were  not  retained  at  all ;  an4 
it  is  certain  th.at  they  ought  not  to  carry  on  a  caufe  for  Ano- 
ther at  their  own  cxpence,  with  a  promife  never  to  exped 
a  repayment.  And  it  fecms  juftly  queftionable,  whether  fo- 
licitors  who  arc  no  attornies,  can  in  any  cafe  juftify  the  laying 
out  their  money  in  another's  fuit. 

Se^.  29.  However  it  is  certain,  that  no  counfellor  or  at- 
torney can  juftify  the  ufing  any  deceitful  pra£tice,  in  mainte- 
nance of  a  client's  caufe,  and  that  they  are  lii^ble  to  be  feverc- 
ly  punifliedfor  ail  mifdemeanors  of  this  kind,  not  only,  by  the 
common  law,  but  alfo  by  ftatute ;  for  it  is  cn'aded  br 
AVcftminfter  i.  c.  29.  "  That  if  any  fcneant,  pleader,  or 
^^  other,  doany  manner  of  difceit  or  colluiion  in  the  king^s 
*'  court,  or  confcnt  unto  it,  in  difceit  of  the  court,  or  to  be- 
**  guile  the  court  or  the  party,  and  thereof  be  attainted,  he 
**  fhall  be  imprilbned  for  a  year  and  a  day,  and  from  thenct- 
*'  forth  fhall  not  be  heard  to  plead  in  that  court  for  any  man. 
*\  And  if  he  be  no  pleader,  he  (hall  be  imprifoned  in  like  man- 
•*  Kicr  by  the  fpace  of  a  year  and  a  day  at  the  leaft.  And  if  d>c 
i^  trefpafs  require  greater  punifhmcnt,  it  (hall  be  at  the  king's 
*«  plcafuie." 

StSf.  3c. 
points  have  been  I 

are  not  fworn,  are  as  much  within  (he  meaning  of  it  as  frr* 
jcants, 


In  the  conftruftion  of  this  ftatire  the  following 
3eenholdcn.     Firtt,    I'hat  counfcllors,  ^c.    who 


Isfc.  who  are  fworn. 


,  SiSf.  31.  Secondly,  That  all  fraud  and  (a!(hood,  tendhig 
to  impole  upon  or  abufe  the  juii^ice  of  the  king's  courts,  an 
wiihin  the  purview  of  it,  as  in  the  following  inftances  : 
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SeSf.  32.  Firft,  Where  an  attorney  Taes  out  an  Iniinfi^ 
tlaifeifinam^  falfely  reciting  a  recovery  in  a  real  action,  where 
in  truth  there  was  no  recovery  at  all,  and  by  colour  thereof 
puts  the  Tuppofed  tenant  in  the  a^on  out  of  his  freehold* 

Sftff.  33.     Secondly  where  one  brings  a  pfadpt  againft  a  tloft.  tjj* 
poor  man,  knowing  that  he  had  nothing  in  the  land,  on  pur- 
pofe  to  get  the  pbiieffion  from  the  true  tenant. 

Se£f.  34.     Thirdly,  where  one  procures  an  attorney  to  ap-  .^^  ^  ^^ 
pear  for  a  man,  and  confefs  judgment  without  any  warraiu.       ainitViis* 

&!J?.  35.     Fourthly,  where  one  pleads  a  falfe  plea,  known  Dyer  %%t* 
to  be  utterly  groundlefs,  and  invented  merely  with  a  defign  to  i^^^B^^^ 
delay  juftice,  and  abufe  the  court  \  and  therefore  it  is  faid,  that 
if  a  client  defire  his  attorney  topleadfuch  a  plea,  the  attorney 
ought  to  enter  upon  the  roll,  non  fum  veraciter  inforjnatus^  itU$  ' 
mhii  duii» 

e 

Sen.  36*     As  to  the  third  general  point  of  this  chapter*  iinft.2o^,iia« 
How  far  offences  of  this  kind  are  reftrained  by  the  common  law  ? 
It  feemeth,  that  all  maintenance  is  ftricUy  prohibited  by  the 
common  law,  as  having  a  mantfeft  tendency  to  opprefTion,  by 
encouraging  and  affifting  perfonsto  perfift  in  fuits,  which  per- 
haps they  would  not  venture  to  go  on  in  upon  their  own  bot* 
toms  ;  and  therefore  it  is  faid,  that  all  oftenders  of  this  kind  are      * 
not  only  liable  to  an  {a)  adion  of  maintenance  at  the  fuit  of  (/)  ^i  Hv6.  rr. 
the  party  grieved, -wherein  they  (hall  render  fuch  damages  as  ir^a^^^' 
(hall  be  anlwcrable  to  the  injury  done  to  the  plaintiff,  but  alfo  s  H.  5.  s!    '^ 
that  they  may  be  (b)  indided  as  offenders  againft  public  juf-  (A)  e  R.  Aor»* 
tice,  and  adjudged  thereupon  to  fuch:  fine  and  imprifonment,  as  '*^ 
fhall  be  agreeable  to  the  circumftances  of  the  offence.     Alfo  it  *  ^''*'  **^'  * '  ^ 
feemeth,  that  a  court  of  record  may  commit  a  man  for  an  (r)  [c)  Hct-  79. 
ad  of  maintenance  done  in  the  face  of  the  court. 

Se£i.  37.  As  to  the  fourth  general  point  of  this  chapter. 
How  far  offences  of  this  kind  are  punifhed  by  the  flatuie  ?  It  is 
enaded  by  i  Edw.  3.  c.  14.  which  was  farther  enforced  by  20 
Edw.  c,  4.  *'  That  none  of  the  King's  miniftcrs,  nor  no 
**  great  man  of  the  realm,  by  himfelf  npr  by  other,  by  fending 
**  ofieiters,  nor  othcrwife,  nor  none  other  great  nor  fmall, 
*'  fhall  take  upon  them  to  maintain  quarrels  nor  parts  in  \ht 
«*  country,  to  thelett  and  difturbance  of  the  common  law." 

Se^.  38.  And  it  is  farther  enailed  by  1  Rich,  a.  c.  4. 
•*  That  none  of  the  King's  counfellors,  officers  or  fervants, 
"  nor  any  other  pcrfon  within  the  realm  of  England^  of  what- 
•*  foever  eftate  oV  condition  they  be,  fhall  take  or  fuftain  any 
*.•  quarrel  by  maintenance,  in  the  counJry  or  elfewhcre,  upon 
*^  grievous  pain,   that  is   to  fay,  the  laid  counfellors  and  the 


<«  Jti 


ngi 


$44  Dr    M  A  I  N  T  E  N  AN  C  E.  Bfc  h 

**  king's  great  officers,  upon  a  pain  which  fludl  beordttocdbjf 
^  the  king  hrmfelf,  by  the  advice  of  the  lords  of  his  realm; 
*<  and  other  lefs  officers  and  fervants  of  the  king's  as  well  in 
^^  the  exchequer,  and  all  his  other  courts  and  places,  as  of  bis 
^*  own  meiny,  upon  pain  to  lofe  their  oftces  and  fervices,  and 
^'  to  be  imprifoned,  and  then  to  be  ranfomed  at  the  king's 
^^  will,  every  of  them  according  to  their  degree,  eftate,  anddf- 
**  fert :  and  all  other  perfons  through  the  realm,  upon  paia  gf 
*'  imprifonraent,  and  to  be  ranfomed  as  aforefaid." 

Se^.  39.     In  the  conftruflion  of  thefe  ftatutes  the  following 
r.Maia*  »49      points  have  been  holden  :  firft,  that  maintenance  of  a  iiiit  in 
a  court  baron  is  as  much  within  the  purview  thereof  as  main* 
tenance  in  a  court  of  record, 

J^*  ^*  S3>  54*       ^^^'  4^'     Secondly,  that  nul  tiel  record  is  a  good  plea  to  aa 
*M^'"''«        aftion  of  maintenance  brought  on  thefe  ftatutes;  and  tbcre- 
f ,    am.  I  •       £^^^^  ^^^  ^^  ^j^^  barely  alTifts  another  in  taking  out  an  origi* 
nal,  which  never  is  returned,  is  not  liable  to  any  fuch  a^OD» 

rita.   Maintc.        ^^^'  4^'     Thirdly,    that  it  is  not  material,  whether  the 
nance  17,  i6.    plaintiff  in  an  adlion  on  the  fatd  ftatutes  were  nonfuited,  or  re« 
covered  in  the  a<^ion  wherein  the  mainteaance  is  fuppofed. 

»*.«,  ,«,   K.  S^^'  42.     Alfo  it  is  certain,  that  he  who  fears  that  another 

Reg.  IC2.  M  Ml         •        •     t  •        1        i-  X  -.  .1 

Will  maintam  his  adverfary,  may  by  way  of  prevention  have  ao 
original  writ  grounded  on  the  faid  ftatuie  prohibiting  himfg 
to  do. 

n  Mid.  322.  Se£f.4.j.  Alfo  all  perfons  arc  prohibited  to  give  or  rcceiw 
any  liveries  or  badges  for  maintenance,  under  fevere  penalties, 
by  I  Rich.  2.  c.  7.  7  Hen.  4.  c.  14.  13  Hen,  4.  c.  3.  g  Hea, 
6*  c.  4«  and  8  Edw.  4.  c.  2* 

Se^.  44.  And  it  is  further  enafied  by  2%  Hen.  8.  c.  9* 
<^  That  no  perfon  wh^tfoever  fliall  unlawfully  maintain,  oc 
^<  caufe  or  procure  any  unlawful  maintenance  in  any  sAioOi 
<^  demand,  fuit  or  complaint  in  any  of  thci  king's  courts  of 
♦*  the  chancery,  IVhitehalli  or  elfewhere,  where  any  perfw 
•*  ftjall  have  authoritv  by  virtue  of  the  king's  commiflloi^  ^ 
**  tent  or  writ,  to  hold  plea  of  lands,  or  to  examine^  hear  ofde^ 
•*  terroinc  any  title  of  lands,  or  any  matter  of  wtcnefies,  con- 
"  cerning  the  title,  right,  or  intereftof  any  lands,  tenements, 
*'  or  hereditaments  ;  and  alfo  that  noperfon  whatfoever  doioi- 
**  lawfully  retain,  for  maintenance  of  any  fuit  or.plca,  any  per- 
*•  fon  or  perfons,  or  embrace  any  freeholders  or  jurors, or  fcb* 
«*  orn  any  witnefs  by  letters,  rewards,  promiies,  or  aay^Acf 
<*  finifter  labour  or  means,  For'to  maintain  any  iBatterorcidei 
**  or  to  the  difturbance  or  hindrance  of  juftice,  orCO  tbepro* 
2  «•  cureoKPff 
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«*  curemf  nt,  by  occaConof  any  manner  of  pcrjujy  by  falfe  verdift 
<<  or  otherwife,  in  any  manner  of  courts  aforefaid,  upon  pain 
«<  to  forfeit  for  every  fuch  ofience  ten  pounds  ;  the  one  aioi- 
t«  ety  thereof  unto  the  king,  and  the  other  moiety  to  him  that 
««  will  fue  for  the  fame  by  a&ion  of  debt,  5cc. 

Si^*  45.     It  feemeth  that  in  an  information  on  thisftatute  SaTil4i,4i, 
it  is  not  fufiicient  to  fay,  that  the  defendant  maintained  the 
party,  without  adding  that  he  did  it  unlawfully. 

Se&.  46.     Al(b  it  is  faid  to  have  been  adjudged.    That  Noy68. 
maintenance  of  t  fuit  in  a  fpiritual, court,  is  nciher  within  this  c*  £i»-  594* 
nor  any  of  the  other  abovementioned  fiatutes  concerning 
maintenance. 

SeSI,  47.  Alfo  it  hath  been  holden,  that  in  an  information  savil4T942« 
on  this  ftatute,  it  is  neceflary  to  fhcw  that  a  plea  was  depend- 
ing, and  therefore  that  it  is  not  fufficient  to  fay  that  a  bill  was 
exhibited. 


CHAPTER    THE    EIGHT  Y-FOURT  H. 
OF      CHAMPERTY. 

AN  O  now  we  are  come  to  the  fecond  fpecies  of  mainte-  ^  inft.  soS. 
nance,  called  champerty,  which  is  the  unlawful  mainte-  ^o-  ^^^  36'» 
nance  of  a  fuit  in  confideration  offome  bargain  to  have  part 
of  the  thing  in  difpute,  or  fome  profit  out  of  it. 

.  Se£f.  2.  Having  (hewn  in  the  precedent  chapter  what  (hall 
amount  to  an  aft  of  maintenance,  and  how  far  all  maintenance 
in  general,  and  confequently  champerty,  is  puni(hable  by  the 
common  law  ;  I  (hall  only  take  notice  in  this  place,  how  far 
this  offence  in  particular  is  reftrained  by  ftatute,  and  to  that 
end  ihall  fet  down  in  order  the  feveral  ftatutes  relating  to  it, 
and  (hew  in  what  manner  they  have  been  expounded. 

Se£f.  3.  And  firft,  it  is  enafted  by  the  ftatute  of  Weftmin-  £j^^  ,^^ 
fter  I.  c.  25.  "  That  no  officers  of  the  king  by  themfelvcs 
•*  nor  by  other,  (hall  maintain  pleas,  fuits,  or  matters  hang- 
"  ing  in  the  king's  courts,  for  lands,  tenements,  or  other 
**  things,  for  to  have  part  or  profit  thereof  by  covenant  made 
**  between  them  :  and  he  that  doth,  (hall  be  puniflied  at  the 
•*  king's  pleafure." 

Vol.  I.  '  N  n  5/.7. 
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»Iail.2oS.  ^^'^'  4-  ^"  ^^  conftrufllon  of  the  ftatiitc  thefe  following  opi- 

nions have  becnholden.  Kirft,  that  by  the  king's  courts,  therein 
mcntionccU  are  intended  only  his  courts  of  record. 

F.  N.  r.  171.         Sc,:^,  5.  Secondly,  that  under  the  word  *'  covenant,"  virhich  in 
alnii.  209. 365.  a  frrici:  icnfc  h^aifieth  onlv  an  agreement  by  deed,  al]  kinds  of 

promil'cs   and    contracts  of    this  kind  are    included,  whether 

they  be  made  by  writing  or  parol. 

47  ATize  5.  S^;fL  6.  Thirdly,  that  maintenance  in  pcrfonal  anions  to  have 

part  of  the  debtor  damages,  is  as  much  wi-hin  this  flatute,  as 
maintenance  ia  real  actions  for  a  part  of  the  land. 


47  ^j.  3.9. 


^•^•^•'7»*         Sep., 'J.  Fourthly,  that    maintenance  in   conlideration  rfa 

47  Ej.'j^.  r^»t  granted  out  of  land  in  variance,  is  within  this  ftaiutc,  but 

47  Aff.  5.  that  rent  granted  out  of  other  lands  is  no  way  within  the  pur- 

l  "•7'  '^-  view  of  it. 

>•  Clump.  4* 

B.  Champ.  2,  Scil.  8.  Fifthly,  that  it  hath  been  holden  not  to  be  materiii, 

whether  he  who  brings  a  writ  of  champerty,  did  in  truth  fuficr 
any  damage  by  it,  or  whether  the  plea  wherein  it  is  allcdged 
be  determined  or  nor. 

(fl)2iE.5  -  ^^^'  9*  Sixthly.  That  the  [a)  maintenance  of  the  tenant 
3o£«J.  3.  j?V»  or  defendant  is  as  much  within  the  meaning  of  the  ftaiuie,  as 
a  R.  Aur.  113.  the  maintenance  of  a  demandant  or  plaintiff. 

{b)  I IL  7.  a.  5/-J7.  10.  Seventhly,  that  (b)  fuch  grants  only  of  part  of 
B.Ckkmp.6.  the  thing  in  fuit,  which  are  made  merely  in  confideraticn  of 
the  maintenance  are  within  the  meaning  of  the  fratute,and  not 
fuch  as  are  made  in  confideraiion  of  a  precedent  honcft  debt, 
which  is  agreed  to  be  fatisfied  with  the  thing  in  demand  when 
recovered. 

SiSl.  II.  And  it  is^ farther  enaclcJ  by  the  ftatute  of  Wtft- 
nundcr  2.  c  aq.  '*  That  the  chancellor,  treafurer,  juftices,nor 
**  any  cfthe  king's  counfel,  no  cic/k  cf  the  chancery,  nor  of 
•*  the  exchequer,  nor  any  juftice  or   other  officer,  ncranyof 
"  t\\t  king's  houfc,  clerk,  nor  lay,  f-iall  not  receive  any  churchf 
**  nor  aJvowfon  of  a  cljurch,  i.^.nJ  nor  tenement  in  fct^  ^ 
**  gift   or  by  purchafe,  or  to  faim,    nor   by  champerty,  nor 
"  olheivvifc,  fo  long  ns  the  iln'ng  is  in  plea  before  the  king, of , 
*^  before  any  cf  his  officers,  nor  fli:*l!  take  no  reward  thcrcot 
*^  'And  that  he  that  doth  contrary  to  this  zGt^  either  himfelfi 
*'  or  by  anotiier,  or  make  any  bargain,  fhall  be  punifted  at 
**  the  kini;'s  [jk-afure,  as  well   he  th;it  purchafcih,  as  tc  tial. 
**  doth  fcil." 

S#5. 
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5^/7.  1 2.  In    the  conftrudion  of  this   ftatulc  the  following  ^  j^^    ?4.  aS<. 
ipinions  have  been  haldcn.   r  irft,  that  itcxtendeth  only  to  the 
►jSiccrs  therein  named,  and  not  to  aiiv  other  perfons. 

5^/57.13.   Secondly,  that   it  fo  flri<5l]y  reflrains  all   fuch  ofn-  (tf).2  Imh  4<?5. 
ers  from  purchafin":  any  land,  hanging  a  plea,  :hat  they  cannot  ^"^X^^^'  ^^^* 
ic  excufed  by  a  conlidcration   of  (/v)  kindred  or  iunhily,   and  b.  champ.  8. 
hat  thev   are  within  the  meaning  of  the    (latuie,   by   barely- ^'•'^•i^mp.  0. 
naking  fiich  a  purchafe,  whether  (b)  they  maintain  the  party  y )  "  ^*  ^' 
n  his  fuit  or  not ;  (c)  whereas  fuch  a  purchafe  for  good   con-  2  ir.rt.  4S4. . 
Ideration,  made  by  any  other  pcrfon,  of  any   ter-tciant,  is  no  *•'•  ^'- B*  *7-- 
ifFencc,  unlcfs  it  appear  that  he  Jid  it  to  maintain  ihe  parly. 

Sei^.  14.  And  it  is  farther  enafled  by  28  Edw.  c.  11.  in  See  alfa  33  Ed. 
he  following  \vord<^,  "  becaufe   the  king  hath  heretofore  or-   J'yi-j^j   c.  0. 

*  dained  by  ftatute.     That  none  of  his  miniftcrs  {hall  take  no  i  int.  369. 
'  plea  for  maintenance,  by  which  ftatute  ciherc.fficers  were  not 

'  bounden  before  thi^  time,  the  king  will  that  no  ofncer,  nor 

*  any  o.her,  (for  to  have  part  of  the  thing  in  pica)  fhali  not 
'  take  upon  him  the  burmefs  that  is  in  fuit  ;  nor  none  upon 
'  any  fuch  covenant  fhall  give  up  his  ri^ht  to  another  ;  and  if 

*  any  do  and  be  atfaintcd  thereof,  the  taker  fhall  forfeit  unto 

*  the  king  ih  much  oi  his  land  ar*d  goods,  as  doih  amount  to 
'  the  value  of  ihe  part  that  he  hath  purchafed  for  fuch  mainte- 

*  nance.  And  to  obtain  this,  whofocver  will,  Ihall  be  rc- 
'  ceived  to  fue  for  the  kirg  before  the  jufticcs  before   whom 

*  the  plea  hangeth,  and  the  judgment  fliall  be  given  by  them. 

*  But  it  may  not  be  underftood  hereby,  that  any  perfon  (hall 
'  be  prohibited  to  have  counfel  of  pleaders,  or  of  learned  aicn 

*  in  law,  for  his  fee,  or  of  his  parents  and  next  friends." 

SeSI.  15.  In  the  conftru(flk)n  of  this   ftatute  the  following  (^*. -^^  Aff.  15. 
joints  have  been  holden   Fi:ft,  that  a  .y/J  convey;n.c«  executed,  5^  i  '.4.  i^ 
lansin;:  a  plea  in  i.urfuance  of  a  bargain  made  btlore,  is  not  :.'"*"  *'^^* 
/vithm  the  meanmg  of  it.  y  ;^,  3   ,^j, 

Seil.  16.  SeconuIy,'rhat  champerty  in  any  atflion  at /'f^^  com-  (//-r.j.39. 
non  law,  whether  it  be  real,  perfonal,  or  mixt,  is  within  this  ^^  '•»:"«'•■  5- 
ftatute:   Alfo  it  fccms  the  better  opinion,   that  the  purehaie  ^^^  "  ^^ '^;;^.Vccc. 
and  while  a  fuit  of  (^f)  equity  concerning  it  is  depending,  is  c.m!  2R.  i-.br. 
«rithin  the  purvi^;v*  of  it.  i^- 

Sal,  17.  Thirdly,  that  a  (7)  leafe  for  life,  or  years,  or  a  r^;  r.  E.  4.  1-?. 
voluntary  gift  of  land,  hanging  a  plea,  is  as  much  within  the  ^  -Ci::;-!.  10. 
latute  as  a  purchafe  for  money.  ^'^'  ^'  *'*• 

Set^.    18.   Fourihlv,  that  a  furrender  made   bv  a   (/A  lefifee  ,,.^  ^,  „ 

,   •      1     n  •  ■'  .    •         I  tin'  ^  -         .-  ^A>    F.  N.  B. 

to  his  lelior  is  not  wituin  tne  n^eaning  of  this  l.at'iie  ;   {or  I:nce  172. 
:he  Icflbr  may  lawfully  maintain  his  Icllce  without  fuch  a  fur-  *  i'*'^*  5^4» 

Nn  2  reziLer, 
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render,  as  haih  been  more  fully  flie^n  in  the  precedent  chap- 
ter, Turcly  a  fortiori  be  may  do  it  after  the  furrender. 

Sen.  19.  Fifthly,  that  no  (<j)  conveyance,  or  promii 
thereof,  relating  to  latrds  in  fuit,  made  by  a  father  to  hisfoB, 
or  by  any  anceftor  to  his  heir  apparent,  is  within  the  fiatutt, 
iince  it  only  gives  them  the  greater  encouragement  to  do  wlut 
by  nature  they  are  bound  to  do. 

Sen.  20.  That  the  {h)  givingof  part  of  the  land  in  fuit,  ilket 
the  end  of  it,  to  a  coun(cilor  for  his  wages,  is  not  withinik 
meaning  of  it,  if  it  evidently  appears,  that  there  was  no  kifll 
of  precedent  bargain  relating  to  fuch  gift  ;  but  it  feems[r) 
dangerous  to  meddle  with  any  fuch  gifr,  fince  it  cannot  ht 
carry  wiih  it  a  ftrong  prefumption  of  champerty. 

t  Se5l^  21.  And  it  is  enaftcd  by  31  Eliz.  c.  5,  «« that  At 
"  offence  of  champerty  may  be  laid  in  any  county  at  the  plo* 
«<  fare  of  the  informer." 


CHAPTER    THE    E  I  G  H  T  Y  -  F  I  F  TH. 


Or     EMBRACERY. 


FO  R  the  better  underftanding  of  the  nature  ofembraccn^ 
I  (hall  confider,  firft,  What  kind  of  maintenance  cooci 
under  the  notion  of  embracery.  Secondly,  What  adsoftb 
nature  are  altogether  unlawful.  Thirdly,  In  what  dmi*- 
ftanccs  feme  kinds  of  them  may  be  lawful.  Fourthly,  Hot 
far  this  offence  is  reftrained  by  the  common  law.  Fi&b^ 
How  far  by  ftatute. 

5j".  I.  As  to  the  firft  point  it  feems  clear,  that  (j)  any  tr 
tempt  whatfoever  to  corrupt,  or  influence,  or  inftrudl  a  jufji 
or  any  way  to  incline  them  to  be  more  favourable  to  the  one 
fide  than  to  the  other  by  money,  promifes,  letters,  threats, « 
perfuafions,  except  only  by  the  llrcngth  of  the  evidence  vk 
the  arguments  of  the  counfel  in  open  court,  at  the  trial  oftk 
caufc,  is  a  proper  adl  of  embracery,  {h)  whether  the  jurors 
whom  fuch  attempt  is  made  give  any  vcrdi(Sl  or  not,  or  wbetkff 
the  verdict  ";iven  be  true  or  falfo. 


(f)  13  H.  4.  ^^^'  ^-  (^)  -^"^  ^^^  ^^^  ^^  ^^^  abhors  all  corruption  oftt 

16.  Moore  806.  kind  that  it  prohibits  every  thing  which  has  the  leaft  tenJtStf 

c.  Eli*.  S16.  ^Q  jf    ^i^j^^  fnccious  pretence  focvcr  it  may  be  covered  ^ 

Co.  Lit.  I59»  •'           '^wTviv*.  w   ^ 
369. 
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and  therefore  it  will  not.  AifFcr  a  mere  ftranger,  fo  much  as  to 
labour  ajuror  to  appear  and  a£l  according  to  his  confcience. 

Se5l,  3.  Alfo  it  18  faid,  that  generally  the  giving  of  money 
to  ajuror  [a]  after  the  verdi£^,  without  any  precedent  contra<9:  {a)  39  A(r.  19. 
in  relation  to  it,  is  ^n  offence  favouring  of  the  nature  of  em-  B.D'.c.Tan.i4. 
bracery  ;  becaufe  if  fuch  practices  were  allowable,  it  would  be 
cafy  to  evade  the  law,  by  giving  jurors  fecret  intimations  of 
fuch  an  intended  reward  for  their  fervice,  which  might  be  of 
as  bad  confequence  as  the  giving  of  money  before^hand.  But 
it  feems  clear,  that  the  giving  of  jurors  fuch  a  reafonable  re- 
compence,  as  is  ufually  allowed  them  for  their  expences  in  tra- 
velling, ^c.  and  which  may  fairly  be  expc^ed  by  them  from 
either  fide  that  (hall  prevail,  is  no  way  criminal,  becaufe  if  no 
fuch  allowance  were  to  be  expe£ted,  it  would  be  often  diHxcult 
(o  prevail  with  perfons  toferve  on  a  jury  at  their  own  charge ; 
and  therefore  by  experience  it  hath  been  found  neceflary  to 
perniit  the  parties  to  give  jurors  fome  amends  for  their 
charges. 

Se^.  4..  It  hath  been  adjudged,  that  the  bare  (b)  giving:  of  ,.^     „  , 
tnooey  to  another  to  be  diltributed  among  jurors,  is  an  of-  28H.  6.  7. 12. 
fence  of  the  nature  of  embracery,  whether  any  of  it  be  after-  3»  H.  6,  8,  9. 
wards  aftually  fo  diftributed  or  not ;  alfo  it  is  \c  )  clear,  that  it  M^^'Ejfl't* 
is  as  criminal  in  a  juror,  as  in  any  other  pcrfon,  to  endeavour  to  iS  Ed.  4.  4.' 
prevail  with  his  companions  to  give  a  verdidt  for  one  fide  by  ^'  ^^j"'  3*> 
any  practices  whatfoever,  except  only  by  arguments  from  the  ^^' 
evidence  which  was  produced,  and  exhortations  from  the  ge- 
'    ncral  obligations  of  confcience  to  give  a  true  verdiff.     And 
there  /qan  be  no  doubt   but  that  all  fraudulent  contrivances 

*  >vhatfoever  to  fecure  a  verdi<ft,  are  high* offences  of  this  na- 
ture 5  as  where  perfons  by  [d)  indirect  means  procure  them-  /^ ,  Saund. 
felve^  or  others,  to  be  fworn  on  a /^/fi  in  order  to  fcrve  one  301, 

'fide. 

SeSl.  5.  As  to  the  fecond  point,  v't7^  What  afts  of  this  kind  (r)  13 H. 4.  i6. 
1     arc  altogether  unlawful.   It  feems  clear,  that  neither  the  party  '7« 

himfelf,  nor  his  counfel,  nor  atroi'ney,  nor  any  peifon  whatfo-  ^  r"'A  "'  6 
ever,  can  juftify  any  indiredt  practices  of  influencing  a  jury,  ei-  6.  3.      ' 
ther  by  giving   [e)   or   promifing  them   money,  or  (f)    me-  (/)  '9  "•  6« 
;     hacing  them,   or,  {g)  inftrudting  them  in  the  caufe  before-  ^''^ 
:    kand,  fiTf.  (^)  a  Bum.  25. 

Noy  102. 
Co,  Lit.  361.     Moor  8 1  J. 

SeSl.  6.  As  to  the  third  point,  viz.  In  what  circumftanccs  (^^)r)ycr48. 
fome  a6ls  of  this  nature  may  be  lawful.   It  feemeth  clear,  that  ^l'^^^'  *57» 
t:  any  perfon   who  may  juftify   any   other  aft  of  maintenance,  MoorcSn. 

' juay  fafely  labour  ajuror  to  {h)  appear  and  give  a   verdift  ac-  ^"^^  '°^* 
'  .fording  to  his  confcience,  but  that  no  other  perfon  can  juftify 

N  n  3  i^^^^^ 
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intcrmcJdlinj^  fo  far,  anrl  that  no  one  whatfoever  can  juftifj-  the 
(«i) Hob.  294.     labouring  a  juror  {u)  not  to  appear. 

Se^K  7.  As  to  ihc  fourth  point,  viz.  How  far  ofFences  of 
this  kin  !  arc  rcftraiiicd  by  the  common  law,  there  can  be  no 
doiibi  biit  that  they  Idbjcd  the  offender  either  to  an  ir.Jift- 
mcnt  or  aclion,  in  ihe  iamc  manner  as  all  other  kinds  ot  un- 
lawful miiiiuenance  do  by  the  common  law.  Alio  it  feemcth, 
that  if  an  a-fl  ot  embracery  were  not  known  before  the  irial  cf 
a  caulc,  fo  that  the  party  to  wMofe  prejudice  it  was  intended, 
had  n.)  opportunity  to  prevent  the  ill  effects  of  it,  by  cHjI* 
len^in^i;  the  juior  who  was  praclifed  upon,  it  will  be  a  good 
ground  to  move  the  court  to  let  afidc  the  vcrdich 

St\'?,  o.  As  to  the  fifth  point,  viz.  How  far  offences  of 
this  kind  are  retrained  by  ftatute.  It  is  enadcd  by  5  tdw.  3. 
c.  i'^.  *'  ihat  if  any  juror,  in  afl/zes,  juries  or  inquelis,  take 
"  or  the  one  party  or  of  the  other,  and  be  thereof  duly  attainted, 
*'  i:..it  hereafter  lie  fliail  not  be  put  in  any  ailizcs,  juries  ur  in- 
*'  q-.icli^,  and  ncvcrthek'fs  he  ihall  be  commanded  to  prifon, 
*'  a:^l  fartlitr  r^mfomed  at  the  king's  will.  And  the  jufticci 
**  bLT:)re  whom  fuch  affzcs,  juries,  and  inqucfts  (hall  p6, 
"  fliail  have  power  to  enquire  and  determine  according  to  thii 
«  ftaiute." 

Fe'l.  9.  And  it  'S  farther  enafied  by  34.  Edw.  3.  c.  8.  That 
«*  in  cvirv  .  It-a,  v.hcre(if  the  inqucli  or  ailzc  doth  pafs,  if 
*'  aiiv  o.  the  i.prt;es  will  fue  againfl  any  of  the  jurors,  ihar 
*'  th;y  luivc  t..i;cn  (-f  his  adveifary  or  of  him,  for  to  give 
*'  their  ver.l.cr,  ;  e  ilia:!  be  heard^  and  fhall  have  his  plaint  hr 
^'  b;'i  pi^l'vP.ilr'  before  the  jufticcs,  before  whom  they  did 
*'  fv.e;..-,  ar..l  t'.nt  tl'.c  juror  he  rut  to  anfwer  without  ary  dc- 
**  Livs  and  ii  liicy  |  ivad  t*>  ;he  country,  the  inqutft  ihall  be 
*'  tak-  n  rrair.  c.ar.i.  Ar.d  if  any  man  otlur  tiian  the  party 
*'  will  luc  ior  the  kir.g  ..^li^.ir.li  the  jur()r,  it  rtiall  be  heard  and 
"  (iciciniliicid  .IS  fore  is  i..:d.  And  if  the  juror  be  attaintcdst 
*'  the  k!!;  (f  ether  li...;;  :!  e  p;:[ty,  and  makc.h  fine,  the  pjrty 
•^  il:.-.t  ;uc:l:  r..'.!:  have  hall  tl.e  line;  and  that  the  partita  10 
**  the  j^a,  ix.iM  recover  ih;  ir  damages  by  the  afieflmtf  i  of 
"  the  ii.qiJcn.  And  Lhat  thejuur  fo  attrjnted  have  the  prifcn 
"  ofoiieytiir,  uhi .  :^  ::r.pnU>nment  the  king  granlcth,  thatit 
*'  lii.'.il  not  be  pa!*:nj)c.  \.r  a.  y  line;  and  if  the  party  will 
*'  fue  by  writ,  hclure  ouaj  jufHccs,  he  fhall  have  the  Vuii  in 
*'  the  iorm  ajordaid/' 

SirK  10.  And  it  is  fui  J.er  enabled  by  38  Edw.  3.  c.  la. 
*^  That  if  any  jurors  in  ..liizes  fworn,  and  other  inqutfls  to 
'^  be  taken  between  tlic  Kii.g  and  party,  or  party  and  party, 
"  do  £n>  thinji  take  by  them  or  other,  of  the  party,  plainlifi 

"Of 
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*'  or  defendant,  to  give  their  verdict,  and  thereof  be  attainted 

*'  by  pioceis  contained   in  the  iaid  (latutc  of  34  Edw.  3.  be 

*'  it  at  the  fult  of  the  party  that  will  fue  for  himlclf,  or  lor  the 

•*  kin:;,  or  any  other  pcifoii,  every  of  ihe  faid  jurors  fliall  pay 

•*  ten  tiipes  as  much  as  he  hatli  taken.     And  that  he  that  will 

*^  fuc  Ihall  havj  the  one  hal  ,  and  the  king  the  other  half.  And 

*'  that  a!l  ihe  embraceors  to  biing  or  procure  fuch  inqueit   ia 

**  the  count! y  ;o  t.ikc  gain  or  profit  fliall  be  puniflied   in  the 

**  fame  manner  and  form  as  the  jurors.      And   if  the  juror  or 

**  embraceor  fo  attainted,  have  not  whereof  10  make  gree  ia 

**  the  manner  aforclaiJ,  he  fliall  have  the  imprifoinnent  of  one 

**  year:  and  the  intent  of  the  kin^,  of  great  men,  and  of  the 

*'  commons  i?;,   .hat  no  jultice  nor  other  minifler  fliall  enquire 

•'  of  oiHce,  upon  any  of  the  points  of  this  article,  but  only  at  infra  554. 

•'  the  fuit  of  the  party,  or  of  other,  as  as  afore  is  faid."     See 

alfo  the  3Z  Hen.  8.  c  9.  fee  3.  6. 

SeSl,  II.     In  the  conftruclion  of  thefe  fl:atutes  the  follow-   (a)  5  Ed.  4.  3. 
ing  points  have  been  holden  :   Firfl:,  That  ail  .ctions  of  dci'us  B.  Dec. Taut.  2. 
iatnum  being   founded    on   an  ofFcncc  fuppofed  to  have  been   //)\-h  5  ^i. 
committed   in   fome  former  avSlion  appearing  upon  record,  it   B.^./iant  13. 
will  be  a  good  pica  in  bar,  either  th.^t  there  is  no  [a)  fuch  re-    (^'9  H-  6.  1. 
.cord  at  all,  or  tha  there  is  not  any  fuch  {b)  record  by   which    ( j) -1  u/crj* 
it  m  y  appear  that  the  juror  v^^as  fworn,  and  that  it  is  4  good 
(c)  exception  in  abatement  of  the  writ,  that  there  is  a  variance 
in  the  liril  record  from  that  in  the  declartion  in  the  prefent 
action  ;  yet  i'  is  faid,  that  it  is  not  neceflary  to  (d)  flicw  the 
whole  record  in  certain,  but   only  fo  much  of  it  as    conveys 
the  plaintiff  to  his  adlion. 

SeSl.  12.     Secondly,  That   it  is  not  {e)  fufficlent  to  ftiew 
that  the  defendants  took   money  in  order   to  embrace  a  jury,   /.  jj.  ii.  i-i! 
without  (hewing  alio  that  they  actually  difpofed   of  it  accord- 
ingly. 

Sccl.  13.     Thirdly,  that   the   (f)    plaintiff  muft  fliew   in   (/•)pi.Com, 
certain  how  much  was  received,  or  otherwife   the  court  will  85. 
not  know  for  what  fum  to  give  judgment. 

Si^.    14.     Fourthly,  That  the  giving  of  money  to  a  juror 
{g)  after  the  verdia  is  not  within  the  ilatute,  unlefs  there  were  BXc^.Tu^nt?.!. 
feme  precedent  contrail  relating  to  it. 

Se.l.  15.  Fifthly,  That  it  is  not  (/»;  material  whether  the  (*)v"^-3t« 
jurors  gave  any  verdia  or  nor,  or  if  they  did  give  one,  whe-  B!l)cc.T.-Mtio. 
ther  it  were  true  or  falfe.  13F.  n.b  171' 

Co.  Lit.  3(-.t^, 
Dyer  95. 
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Ten'  6  ^V  *5?-  ^^•.    Sixthly,  That  all  the  jurors  and  embraceors  may 

B.Dec  Taiit*3,4  ^^  jomed   in  one  adion,  notwithftanding  they   feverally  re- 

F.  N.  B.  171       ceived  different  fums,  becaufe  all  was  received  in  order  to  giic 

al'^H.V. \'o.       ^^^  ^t^^  vcrdia,  which  could  hot  but  be  the  entire  ad  of  all 

the  jurors.     Bur  itfcems,  that  each  defendant  ought  to  plead 

feverally,  that  he  did  not  take  money  in  the  manner  as  tbe 

platntiff'hath  declared. 

(-■^  ^^^T^^'^  I       Se^.   17.     Seventhly,  That  the  (a)  defendants  ought  not  to 
»     avi  .42.       pjp^j  generally  not  guilty,  but  that  they  ought  fpccially  to  de- 
ny the  talcing  of  the  money,  Off. 

(AUiE.?.  15.        Si^f.  18.     Eighthly,  That  the  plaintifF  fhall  be  paid  the 

B^DwTanf        moJct)  of  thc  money  due  to  him  on  a  judgment  in  d^cies  tan- 

.  cc  an  .  5,7.  ^^^  before  the  king,  becaufe  the  king's  moiety  is  not  due  as  a 

debt  but  as  a  fine  j  and  wherever  the  king  is  intitled  to  a  fine 

from  thc  fuit  of  a  fubje<ft,  the  plaintifF  fhall  fir'ft  be  fatisfied. 

(0  7H.4,2,3.        SeSI,  19.     Ninthly,  That  the  hufband  [c)  alone  may  bring  a 

B?DccT;Iift       ^^^^^^  tantum,  for  an  embracery  in  a  former  atSlion  brought  bf 

jg.  *   '  iiim  and  his  wife,  becaufe  by  a  decUs  tantum  money  only  is  to 

be  recovered  wherein  the  wife  can  claim  no  (hare. 

{d)Ai  Fd.  3,9         ^^^'  ^^'     1'^"^^'y»  That  he  who  buys  land  to  maintain  a 

B.  Occ  xinc'.  4.   fuitatalower  price  than  it  is  known  to  be  worth,  is  as  much 

1  R.  Abr.  579.  within  the  ftatute,  for  fo  much  as  the  {d)  land  is  worth  more 

than  he  gave,  as  if  he  had  received  it  in  money. 

^  sat.  21.     Elcventhl)',  That  this  being  a   popular  iffion 

3.  b?2/c^l6!  "^'^y  ^^  l^arreJ  by  the  f^)  king's  releafe,  being  made  before  any 
64.  adion  brought,  but  that  it  cannot  be  barred  by  the    releafc  of 

c  ^M^^'"V^*  the  p;irty  grieved  ;  and  from  the  fame  ground  alfo  it  follows, 
583.  '^*  '^  '  that  thc  party  grieved  needs  not  in  fuch  a6lion  declare  of  any 
1100.65.  damages  dor;c  to  him  by  the  embracery  ;  but    if  he   do,  it  is 

\y)^ll\%      ^^^^  ^**^' ^^  ^/'  ""S^^  ^°  '^y  ^^^^  feverally  againft  each  defend- 

36.  ant,  or  clfc  that  his  writ  fliall   abate,  unlefs   he   will  releafe 

B.  DecTaat.  7.   them  1  but  perhaps  there  may  be  good  reafon  to  queftion  this 

opinion,  for  why  may  not  the  damages  be  as  well  recovered,  as 

the  adion  jointly  laid  againft  all  the  defendants. 

(f;44E.3.i2.       ^'^"^'  22.  Twelfthly,  That  no  (g)  procefs  of  outlawry  lies 

4.7E.  3,  4.         in  this  action,  but  only  a  capias  or  diftrefs  infinite,  upon  a 

B.Dec.  6,  8.      ;;;/;;/ re iumcd,  and  that  fuch  diftrefs  ought  to  be  of  tbe  lands 

which  the  defendants  had  at  the  time  of  the  writ  of  dtcusta" 

turn  purchafed,  and  not  of  thofe  which  they  had  at  the  time  of 

(^)m  E«  3«  4-   the  inqueft  ;  and  that  no  capias  [h)  into  a  foreign  county  lies 

againft  the  jurors,  becaufe  it  fhall  be  prefumed  that  they  are 

in  the  couniy  wherein  they  were  returned  on  the  jury;  but 

clearly  this  reafon  can  no  way  be  extended  to  the  embraceors: 

and  perhaps  it  may  be  overfavourablc  to  carry  it  fo  far  in  le- 

lation 
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lation  to  the  jurors,  efpecially  fince  the  diftrefs  infinite  can 

only  af^*e(^  the  lands   which  they  had  at  the  time  of  the  decUs 

itmkimy  before  which  they  may  poiTibly  have  fold  thofe  which  ^*^*  6E.^ 

they  had  at  the  return  of  the  venin ;  and  why  ibould  not  the  ^  k.Abr.  ayy, 

fhorifF.*s  prefent  return  that  the  defendants  have  nothing  in 

the  county,  over-balance  the  prefumption  chiefly  grounded  on 

the  former  return,  with  which  the  prefent  is  not  inconfiftent, 

being  made  at  a  fubfequent  time. 


CHAPTER    THE    EIGHT  Y-S  I  X  T  H. 

Of    the   OFFENCE   or   BUYING  or   SELLING  a 
PRETENDED  TITLE. 


FOR  the  better  underftanding  the  oflFence  of  buying  or 
felling  a  pretended   title,  I  (hall  confider :   how  it  is 
jreftrained  by  common  law.     And,  how  by  ftatute. 

Se^.  I.  As  to  the  iirft  point.  It  feemeth  to  be  a  high  offence  Mooreysi. 
at  common  law,  to  buy,  or  fell,  any  doubtful  title   to  lands  Hobvt  115. 
tnown  to  be  difputed,  to  the  intent  that  the  buyer  may  carry  Jg***"**^  ^^' 
on  the  fuit,  which  the  feller  doth  not  think  it  worth  his  while 
to  do,  and  on  that  confideration  fells  his  pretenfions  at  an  un- 
der-rate.  And  it  feemeth  not  to  be  material  whether  the  title 
fo  fold  be  a  good  or  bad  one,  or  whether  the  feller  were  in 
pofTeffion  or  not,  unlefs  his  pofTeflion  were  lawful  and  uncon- 
tefled.  For  all  practices  of  this  kind  are  by  all  means  to  be 
difcountenanced,  as  manifeflly  tending  to  oppreflion,  by  giv- 
ing opportunities  to  great  men  to  purchafe  the  difputed  titles 
of  others,  to  the  great  grievance  of  the  adverfe  parties,  who 
may  often  be  unable  or  difcouraged  to  defend  their  titles  againft 
fuch    powerful    peribns,    which    perhaps  they    might   fafely 
enough  maintain  againft  their  proper  adverfary. 

Se^.  2.  As  to  the  fecond  point,  viz.  How  far  offences  of 
this  kind  are  reftrained  by  ftatute.  It  is  retited  by  i  Rich.  2. 
c.  g.  "  That  many  pcrfons  having  true  title  to  lands,  and 
alfo  in  perfonal  actions  were  wrongfully  delayed  of  their 
rights  and  anions,  by  means  that  the  defendants  did  com- 
monly make  gifts  and  feoffments  of  their  lands  in  debate, 
and  of  their  goods,  to  lords,  and  other  great  men,  againft 
whom  the  faid  purfuants  for  menace  that  was  made  to  them, 
neither  could  nor  durft  make  their  purfuits  :  and  alfo  that  . 
many  perfons  often  times    ufcd  to  difleife  others,  and  anon 

after 
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after  fuch  diflcifin  to  make  divers  feoffments,  fometimcs  w 
lords  and  other  great  men  to  have  maintenance,  an  J  fomc- 
tinies  to  pcrfons  unknown,  to  the  intent  to  delay  the  faid 
dillciltics,  csfc.  And  it  is  thereupon  enacted,  **  ihat  from 
*'  thcnceforih  no  gift,  or  feofFmcnc,  of  lands,  tenements,  or 
•'  goods,  be  made,  by  fuch  fraud  or  maintenance ;  and  thatii 
''  any  be  in  fuch  wife  made,  th'jy  fliall^  be  holden  for  none 
**  and  of  no  value  j  and  that  the  faid  diflcifees  ftiall  froa 
*'  thenceforth  have  their  recovery  againft  the  »irft  difl'eifor,  as 
*^  well  of  tlic  lands  and  tenements,  as  of  their  double  dama- 
*'  ges,  without  having  re^^ard  to  fuch  alienations,  fo  that  the 
'•  difieifees  commence  tlicir  fuits  withia  the  year  next  after 
**  thediflcifm  done."    • 

B.  Fcoffnicnts  S^*-'-'  3«  I"   the    conftruclion  of  the  ftatute    it   hath  beta 

deurrii,  I,  19.    holcicn  1  that  fcoiFments  of  this  kind  are  only  void  in  refpeSof 
Cu.  i.t.  369.      f j^g  diiTtfifecs,  but  that  they  are  eftedual  between  the  feoffor 
and  feoffee,  C?V. 


t  y\nd  it  is  cnaSed  by  flat.  13.  Ed.  i.  c.  4.9,  "  that  no 
•*  perfon  of  the  king's  houfe  fhall  buy  any  title  wbilft  the  thing 
**  is  in  difpute;  on  pain  of  both  the  buyer  and  feller  being  pu- 

*'  nilhcd  at  the  king's  plcafurc." 

Sc^i.  4.  And  it  is  further  enafted  by  32  H.  8.  c.  g.  "  that  no 
L.l^Raym,  53:.  <«  perfon  or  perfons  whaifoever  (hall  bargain,  buy,  or  fell,  or 
**  by  any  v/ays  or  means,  obtain,  get,  or  have  any  pretended 
*'  rights  or  titles,  or  take,  promife,  grant,  or  covenant  to  have 
"  anv  ri;jht  or  title,  of  any  perfon  or  perfons,  in,  or  toany  ma- 
*'  nors,  lands,  tenements,  or  hereditaments,  but  if  fuch  perfon 
'*  or  pcrfons,  which  fnall  fo  bargain,  fell,  give,  grant,  covenant 
'*  or  promife  the  Jamc,  their  anccftors,  or  they  by  whom  be 
**  or  they  claiii  the  fame,  have  been  in  pofleflion  ot  the  fame, 
**  or  of  the  rcveriion  or  remainder  thereof,  or  taken  the  rents 
*'  or  j-rofits  thereof,  by  the  fpace  of  one  whole  yc3.r  next  befoce 
*'  the  faid  bari!;ain,  covenant,  grant,  or  promife  made;  upon 
**  pain  that  he  that  fliall  make  any  fuch  bargain,  fale,  prooiife, 
*'  covenant,  or  grant,  to  forfeit  the  whole  value  of  the  lands, 
*«  tenements  or  hereditaments  (o  biirgained,  fold,  promifed, 
*'  covenanted,  or  granted,  contrary  to  the  form  of  this  z^* 
*^  And  the  buyer  or  taker  thereof,  knowing  the  fame,  to  for- 
**  feit  al;'o  the  value  of  the  faid  lands,  tenements,  or  heredita- 
*'  mcnts  fo  by  him  bouviht,  or  taken  as  is  abovefaid.  The 
**  c\v:  hnlf  of  the  faid  forfeituies  to  be  to  the  king,  and  the 
*'  c-ther  hiilf  to  the  party  that  will  fue  for  the  fame  in  any  of  ihe 
««  king's  courts  of  record,  by  adtion  of  debt,  bill,  plaint,  or 
*«  intoinration.  In  which  atition,  bill,  plaint,  or  informatidn, 
"  no  clloin,  protection,  v/ager  of  law,  nor  injun<5tion  fliall 
*'  be  allovvcd." 
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Sen,  5.  But  it  is  provided  by  the  faid  ftatiite,  *'  that  it  fliall 
**  be  lawful  to  any  perfon,  being  in  lawful  poireiixon,  by  tak- 
**  ing  of  the  yearly  farm,  rents,  or  profits,  of,  or  for  any 
**  manors,  lands,  tenements,  or  hereditaments,  to  buy,  ob- 
*'  tain,  ger,*ior  have  by  any  reafonablc  way  or  means,  thcpre- 
*'  tenled  ri;;ht  or  title  of  any  other  pcrfon  or  perfons,  hereafter 
*'  to  be  made  to,  of,  or  in  fuch  manors,  lands,  tenements, 
*'  or  hereditaments,  whereof  he  or  they  (hall  fo  be  in  lawful 
*«  pofi'eflion,  any  thing  iu  the  faid  a£l  contained  to  the  contrary 
•'   notwithftanding." 

Seil.  6.  And  it  is  farther  provided,  "that  the  faid  ftatute 
**  (hall  not  extend  to  charge  any  perfon  with  any  of  the  above- 
•«  men:ioned  penalties,  except  fuch  perfon  be  fued  for  the 
**  offence  within  one  year." 

In*  the  conftru£tion  of  this  ftatute  the  following  opinions 
have  been  holden  : 

Sen.   7.     L  That  it  is  not  material  whether  any  fuit  be  de-  piowd.  %%, 
pending  concerning  the  lands  contracted  for,  or  not,  .whereas 
the  ftatutes  fet  forth  in  the  precedent  chapters  extended  only  to 
contra»5ls  concerning  lands  which  were  adtually  in  fuit. 

Sen.  8.     II.  That  in  an  aflion  on  this  ftatute,  the  plaintiflF  ^.^^  ^       g 

needs  not  recite  it,  becaufe  the  judges  are  bound  ex  officio  to  b.  2.  c.  25.  f. 

take  notice  of  it,  being  of  a  public  nature ;  but  that  if  he  do  *^*' 

recite  it,  he  muft,  at  his  peril,  take  care  to  recite  it  certainly,  c.^Car.  t'-ii, 

becaufe  it  is  the  ground  of  his  a<Slion  ;  and  the  court  will  not  Dyer  74. 

aid  him  by  intending  that  there  is  another  ftatute  to  maintain  ^""*  '-'^"^•r^- 
his  adion,  different  from  that  whereon  he  himfelf  hath  found- 
ed it. 

Sen.  9.  III.  That  in  fuch  an  aclion  againft  the  buyer  of  ,  Leon.  167. 
a  pretended  tiilc,  it  ought  exprelsly  toappear,  that  the  defend-  i  Burr.  joo. 
ant  did  know  that  the  feller  had  not  been  in  poffcffion  the  year 
before  J  and  vice  verji^  that  in  fuch  an  aAion  by  the  buyer  the 
contrary  ought  to  appear,  for  otherwife  it  may  be  intended, 
*  that  he  was  particeps  critninisy  and  therefore  ought  not  to  have 
any  ftiare  of  the  penalty. 

Sen.  10.     IV.  That  it  is  not  fuificient  to  (hew,  that  the  Lit.  Rep.  169. 
feller  had  not  been  in  pofTeffion,  iffc.   a  year  before,  without  D>er74. 
exprefsly  averring    that  he  had  a  pretended  right  or  title,  be-  Piow^-^o>88. 
caufe  that  is  the  point  of  the  aftion.  ^*  ^^'''  *^^' 

Sen.  II.     V.  That  is  not  {a)  fufficicnt  to  fet  forth  the  va-  W  C.Car.231. 
lue  of  the  land  at  the  time  of  the  conveyance  executed,  with- 
out fliewing  the  value  at  the  time  of  the  bargain,  becaufe  the 
forelture  is  governed  by  the  latter. 

Sen. 
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(a)  4  Co.  26.  SiH.  12.  VI.  That  a  contrad  for  (^ )  cuftomarjr  right  to 
Co.  Lit.  S69.      ^  copyhold  cftatc«  or  for  a  Icafc  for  f^)    years,  is   as  much 

Moore  0^5.  •  I  •        I        T  ^    f        \        {•        /•         I  i-        1. 

FioMvd.  3c,S8.  Within  the  itacute  as  a  contract  for  (he  tee  limple  ;  for  the 
Dy.  74>  }'^A'  words  of  the  ftatulc  arc,  any  right  or  titUy  and  fuch  contrads 
(^)  C0.L1t.j69.  are  as  much  within  the   mifchief  intended  to  be   redrcflcd  bf 

Con.  Mo.  200.       .       n  t«'#%/-*ii  1/ 

D>.r  ^74.  the  itatute  as  any  others  can  be :  but  it  is  (c)  laid,  that  a  leate 

(c)  Co.  L'.t.  for  years  n^adc  with  an  intent  to  try  the  title  in  cj-eSmenr,  is 
^"''''  not  within  the  meaning  of  the  ftatutc»  becaufe  it  is  in  a  kind  of 

courfe   of  law>  unlefs  it  be  made  to  a  powerful  man  to  fwaj 

the  caufc. 

picnvj.  Si,  85.  SeSf.  13.  VII.  That  in  an  a<aion  for  the  making  fuch  aletfe 
I>)«r  74-  foj.  years,  is  it  not  neccffary  precifely  to  fet  forth  the  com- 

mencement and  end  of  it,  becaufe  the  plaintiff  is  fuppo&dto 

be  a  llrangcr  to  it* 

I  And!*76,  77.  Se^.  14.  VIII.  That  a  leafe  for  years  by  one  out  of  pof- 
fcfTion  being  made  o(F  the  land,  is  as  much  within  the  ftatute 
as  if  it  had  been  made  upon  the  land,  though  it  be  wholly  void 
in  law ;  for  it  is  a  Icafe  in  reputation,  and  uken  for  Aich  among 
the  vulgar,  and  tends  as  much  todifquiet  the  pofleffion  as  if  it 
had  been  eftcdual  in  law. 

B.  M^in.  -,??. 

l»lo^^,l.  5?3,  r>9.  Seel.  15.  IX.  That  no  conveyance  made  by  one,  'who 
Co.  Lit.  369.  j^jjth  the  uncontcfted  pofleffion,  and  undifputed  abfolute  pro- 
priety of  lands,  is  any  way  within  the  meaning  of  the  ftatute, 
bccnufc  it  no  way  favours  of  maintenance^  and  can  be  preju- 
dicial to  no  one  \  from  whence  it  follows,  that  a  difleifor  ob* 
taining  the  relcafc  of  the  diflcifee,  or  a  mortgagor  redeeming 
hisl.mJ,  arc  in  no  danger  of  the  ftatute  in  refpcdt  of  any  con- 
trad  by  them  made,  concerning  fuch  land  after  fuch  relcafc  or 
redemption. 

riMvj  rr>,  r.o.  ^^'^'-  ^6.  X.  That  one  who  gains  the  poffeffion  of  lands, 
MjorbjjV  by  virtue  of  a  judgment  at  law  in  affirmance  of  an  ancient 
title,  cannot  come  within  the  meaning  of  this  ftatute  in  refped 
of  any  Icafe  made  of  fuch  lands  ;  for  it  can  never  be  imagined, 
that  it  was  the  intent  of  the  ftatute  to  oblige  all  pcrfons  who 
Ihould  iccover  their  lands,  to  occupy  ihcm  thcmfclves,  which 
would  be  g;cncnilly  inconvenient,  and  often  wholly  imprafii- 
cable  ;  and  thercfoie  it  muft  be  admitted  from  the  necefllty  of 
the  cafe,  that  fuch  pcrfons  may  lawfully  leafe  their  lands  and 
houfcs  to  proper  tenants,  to  be  manured  and  occupied  for  the 
ufual  rents  :  But  if  it  ftiall  appear,  that  the  title  to  fuch  lands 
is  ft  ill  contefted  notwithfta:iding  fuch  recovery,  and  that  fuch 
Icafe  was  in  truth  dcfigned  for  the  maintenance  of  the  litlc,  I 
can  fee  no  reafo.'i  why  it  ftiouid  not  be  as  much  within  the  fia* 
tute  as  any  cafe  whatfoevcr.  However  there  fcems  to  be  no 
doubt,  but  that  if  a  difTeifee  enter  upon  a  diO'eifor,  being  in 
poUcdion  of  the  land  under  a  pretended  title,  and  immediately 
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fell  it  to  a  ftranger,  he  is  as  much  within  the  ftatute  as  if  he 
had  been  out  of  pofleflion  at  the  time  of  fuch  falc  5  for  not- 
withftanding  his  entry  was  lawful,  and  he  had  both  the  abfo-  1  Leon.  166, 
lute  property  and  pofTenion  of  the  land,  yet   inafmuch  as  the  i^J'JsC^^' 
difleiror    claims  a   title  to  it,  which  is  yet  in  difpute,  fuch  a  contrary.* 
fale  by  the   difleifee  feems  within  the  intent  of  the  ftatute, 
which  meant  abfolutely  to  reftratn  ail  perfons  from  transfer- 
ring their  difputed  titles  to  any  ftranger  whatfoever.     But  it  is 
faid,  that  fuch  a  falc  by  a  father  to  his  fon  and  heir  apparent,  is  ^*rj^95>  9^. 
excepted  out  of  the  general  purview  of  the  ftatute,  by  com-  M©ucra  6^C 
mon  reafon,  which  by  the  ties  of  nature  as  well  as  of  intercft, 
obliges  fuch  a  fon  to  maintain  his  father ;  yet  it  hath  been 
holden  that  fuch  a  fale  to  a  brother  of  the  half  blood  is  within 
the  ftatute. 

S/<f7.  17. XL  It  is  faid  that  the  abovementioned  provifo,  that  ^  ^^^  ^^ 
**  one,  who  is  in  lawful  pofleifion  by  taking  the  yearly  rents  or  Savil  94,  9i, 
**  profits  of  lands,  &c.  may  lawfully  buy  the  pretended  right 
*•  of  any  other  perfon  by  rcafonable  means,"  is  no  more  than  co,Lit.  160, 
the  law  would  have  implied,  if  it  had  not  been  cxprefled  ;  f6r 
fuch  a  contraA  cannot  poffibly  be  to  the  wrong  of  any  one, 
and  tends  rather  to  iiuiet  futts  than  to  promote  them.  Attd 
from  the  like  reafon  alfo  it  is  faid,  that  a  diileifor  may  lawfully 
get  the  releafe  of  the  difleifee,  though  his  poiTeftion  was  un- 
lawful ;  and  it  feems  clear,  that  fuch  a  releafe  cannot  come 
within  the  meaning  of  the  ftatute,  if  the  difleifee  had  the  true 
right,  and  no  other  had  any  pretence  of  title  to  the  land ; 
for  in  fuch  cafe  it  is  clear,  that  the  end  of  the  releafe  is  not 
for  maintenance,  but  for  the  fettlement  of  all  difpuies :  But 
if  fuch  a  difleifee  had  had  but  a  contefted  tide,  and  fuch  re- 
leafe were  intended  only  to  enable  the  diflcifor  to  defend  him- 
felf  with  the  dubious  title  of  his  difleifee,  furcly  it  cannot  but 
be  as  much  within  the  meaning  of  the  ftatute,  as  any  con- 
veyance to  one  wholly  out  of  pofleflion.  Flowever  it  feems 
clear,  that  thofe  inftances  in  the  faid  provifo,  by  which  it  is 
(hewn  how  it  fliall  appear,  that  the  perfons  ,who  are  permitted 
to  contract  for  pretended  titles  are  in  pofleflion,  as  by  th^  re- 
ceiving of  rent,  &c.  are  only  put  for  examples,  and  that 
thofe,  who  arc  any  way  whatfoever  lawfully  fcifcd  in  pofleflTjon, 
reverfion,  or  remainder,  arc  within  the  benefit  of  the  provifo; 
but  it  feems  clear,  thatthey  can  only  juftify  the  taking  fuch  a  co.Lic  I'la.k. 
conveyance  as  will  ftrcngthen  the  eftate  whereof  they  are 
fetfed,  and  that  they  cannot  take  a  covenant  from  a  ftranger 
to  convey  the  land  to  them,  when  he  ftiall  have  recovered  it 
on  a  pretended  right,  bc^aufe  fuch  a  covenant  feems  clearly 
to  favour  as  much  of  maintenance,  as  if  they  had  been  ftran- 
gerstothe  land. 
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VidraHawk.  f  Se^.  i8.  And  it  IS  enacted,  by  the  31   EIIz.  c.  5.  f.  4. 

fagejSi.  (c  That  the  ofFcnce  of  buying  tiiles  may  be  laid  in  any  coun- 

ty, at  the  pleafure  of  the  informer." 


APPENDIX     THE     SIXTEENTH. 
CHAPTER    THE    E  I  G  H  T  Y- S  E  V  E  N  TH. 

Of     SEDUCING     ARTIFICERS. 

In  thf  cafes  of  TT  is  cna£leJ  by  5  Geo.  i.  c.  27.  **  that  whofoever  (hall  con- 
•n"Rcxv.^  ^^  A  "  tract  with,  entice,  endeavour  10  pcrfuade  or  folicit  any 
Knighr,  who  '*  manufacturer  or  artificer  of,  or  in  wool,  iron,  fteel,  brafs, 
were  c'.:uj£t:d  tc  qj.  ^ij^y  Qthcr  mctal ;  cloclc-makcr,  watch  maker,  or  any 
u'jion  this  lU-  *'  Other  artificer  or  manufacturer  of  Gre.it  Britain,  to  go  oat 
tuts,  on:  Tf  in-  "  of  this  kingdom  into  any  foreign  country,  out  of  the  king's 
fcrmi:!  n  for  «  dominions,  on  conviction  by  indictment  or  information  at 
d'.ficreu:  anin-  Wcltminlter,  or  at  the  aflizes,  or  at  the  quarter  lemons, 
csrsthccnirt  «  (hall  bc  fined  not  exceeding  100/.  and  fuftcr  three  months 
c^uid  iHi^t  Dut  *'  imprifonment ;  and  whoever  (hall  offend  a  fecond  time  fliall 
•;;f  pun  ihmrnt  *'  be  fined  at  thc  difcrcticn  of  the  court,  imprifoned  iwelvc 
Uh.ln   h.it  cm  «*  months,  and  in  both  cafes   be  confined    until    the    fine  bc 


ilurr.  i'.-ia.      '*  paid.     Provided  thc  profecution  be  within  twelve  monihs," 


t  Sci^.  2.  And  it  isfurtliCr  enabled  *'  thatifr.ny  of  his  ma- 
*'  jcfty's  fubjects  within  tiiis  kingc-om,  being  fuch  artificer  or 
'*  manufacturer  as  aforefaid,  (hall  go  into  any  country  out  of 
*'  the  king's  dominions,  there  to  ufe  or  exercifc,  or  to  teach 
**  any  of  the  faid  trades,  or  manufactures  to  foreigners,  or 
*'  who  (hall  bc  fo  abroad,  ufi ng  or  excrcifing  the  (aid  trades 
*'  or  rnanufavSturcs  beforcnieniioned,  and  (hall  not  return  into 
**  and  continue  in  this  realm,  within  fix  months  next,  after 
•*  warning  (hall  bc  given  to  him  by  the  ambaffa.ior,  envoy, 
**  refidcnt,  minifter,  orcorfil  of  the  crown  of  Great  Britain 
*'  in  thc  country  in  which  fuch  artificer  (hall  be,  or  by  any 
**  perfon  auihorilld  by  any  of  ihen;,  or  by  a  fecreiary  of  Itarc, 
*'  he  (hall  be  incapable  of  taking  any  legacy  devifcd  to  hisn ; 
•*  or  of  being  cxccuvor  or  admiiiiftratcr ;  or  of  taking  any 
"  lands,  tenements,  or  hcrecit.  mcnts,  by  defcenr,  "devife,  or 
"  purchafc  ;  and  alfo  forfeit  ail  his  cftatc  real  and  pc;fonal  to 
*'  his  majefty's  ujc  ;  be  deemed  an  aiicii,  and  out  of  the  king's 
*'  protection." 

t  Seel.  3.  It  is  nlfo  cniictcJ  "  that  upon  complaint  on  oith 
**  to  any  jultice  of  the  peace,  that  any  perfon  is  cnueavouring 

**  10 
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'*  to  feduce  any  fuch  artificer,   or  manufafturer  as  aforefaid, 

^  Or  that  fuch  artificer  or  manufacturer  hath  coniradted,  pro- 

'*  mi  fed,  or   is  preparing    to  go  abroad  as  aforcfaid,  he   may 

•'  fend  his  warrant  to  bring  the  offender  complained  of  before 

•*  him  or  fome  other  juftice  of  the  fame  county,  and  if  it  IhaU 

''  appear  by  the   oath  of  one  witnefs,  or   by  confefuon  that 

'*  fuch  pcrfon  is  guilty  of  any  of  the   offences   aforefaid,  the 

^'  juftice  may  bind  him  over   with  fureiies   to   appear  at  the 

"  next  aifizcs,  or  quarter  feffion  ,  and  in  cafe  he  fliall  refufe 

^*  to  give  fuch  fecurity,  he  ihall  be   committed  to  the  county 
"  gaol  until   delivered  by   due  courfe  of  law.     And   if  con- 

^*  vitSed  upon  any  indictment,  of  any  fuch  promife,  contract  or 

^'  preparation  to  go  abroad  as  aforefaid  ;  he  (ball  give  fatis- 
"  fadlory  fecurity  not  to  go  abroad,  and  be  imprifoned  until 

'*  the  fame  is  given." 

t  S^^.  4.  To  render  the  intent  of  the  above  recited  ftatu^e  By  Aflon  j. 
more  efteftual.  It  is  enacted  by  2?  Geo.  2.  c  19.  "  that  who-  ^he  P"mihnirnt 

e*  /v    ij  ^i.       •   i_  •  r       J  "^         J       *  dircdcd  by    thii 

"  ever  Ihali  contract  wiih,  entice,  perfuade,  or  endeavour  to  ^a  h  jtrerfto^ 
'*  perfuade,  folicit,  or  fcduce  any  manufad'curcr,  workman,  or  ry  and  no /-.•, 
"  artificer  of,  or  in  wool,  mohair,  corton,  or  filk,or  o^  or  in  '['^"'"  'V^r  "* 

'  .  /•!/•  •!  ^"^^  court.    Dur- 

•*  any     manufactures  made    up  of  inefe  materials,    or    any  row 2026. 

"  of  ihe  faid  materials  mixed  one  with  another,  or  of,  or  in 

^*  iron,  ftcel,  brafs,  or  any  o:hcr  mcial,  or  any  clock-maker, 

"  watch-maker,  or  any  other  manufacture.%    workman,    or 

'*  artificer,  of  or  in  any  other  of  the  manufactures  of  Great 

"  Britain  or  Ireland  into  any  foreign  country  not  within  the 

''  dominions  of  or  belonging  to  the  crown  of  Great  Britain, 

"  on  convi6tion  or  infoimaion  at  Weftminfter,  or  by  indict- 

**  ment  at   the  affizes  for  the  county,  if  in  England',  or  the 

•*  court  of  judiciary,  or  any  circuit  court  in  Scotland,  or  by 

*'  indictment  or    information  in  the  king's  bench   in  Ireland, 

*«  (hall  forfeit  for  every  arificer  500  /.  fufi'cr  imprifonmcnt  in 

*'  the  county  gaol  for  12  calendar  mon.hs,  and  un.il  the  for  • 

*'  feirure  (ball  be  paid.      And  on  a  fecond  or  fubfequent  con- 

•'  viction   for  the  liLe  offence,   the  cffendcr  (hall  forfeit  oi.e 

*'  thoufand pounds,  and  be  confined  for  two  years  as  aforefaid, 

*'  profecution  to  be  within  twelve  calendar  months. " 

t  SeSI,  5.  In  the  cafe  of  Rex  v.  Cater,  who  was  conviv5ted  4  Burr  w  2026, 
upon    thefe    flatutcs   of   fcducing  a  coach  fpring    tnaker^    Lord  '"'^  ^^\  "' ■' 
Adansfield  faid  that  this  latter  a£t  fcemed  to  be  a   repeal  of  the  ^^"^^  ''^'^^^' 
former  avft  ;  for  it  was  made  to  fupply  its  deficiencies. 

t  Se5f.  6.  And  it  is  enaftcd  by  22  Geoi  3.  c.  60..  "  that 
**  whoever  (liall  contract  with,  entice,  perfuade,  or  endea- 
**  vour  to  feduce  or  encourage  any  artificer,  or  workman, 
"  concerned  or  employed,  or  who  (liall  have  worked  at,  or 
**  been  employed  in  printing  callicccs,  cottons,  muflfns,  or 

"  linens 
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^*  linens  of  any  fort,  or  in  making  or  preparing  any  blocb 
^'  plates,  engines,  tools,  or  utenfils  for  fuch  manufadorj,  to 
«<  go  out  of  Great  Britain  to  any  parts  beyond  the  feas,  loi 
^^  {hall  be  convided  thereof  upon  indi£lment  or  infonnatioi 
**  in  the  court  of  king's  bench  at  Weftminfter,  or  by  indifk^ 
<^  ment  at  the  aflizes,  court  of  judiciary,  or  circuit  couitii 
*<  Scotland,  as  the  cafe  may  be ;  fliall  for  every  artificer,  ferftk 
^*  500/.  and  fufFer  imprifonment  in  the  common  gaol  for  12 
*'  calendar  months,  and  until  fuch  forfeiture  be  paid.  Aol 
*<  in  cafe  of  a  fubfequent  offence  of  the  fame  kind,  every  pa- 
^^  fon  fo  offending  again,  fliall,  upon  the  like  convidioa,  ibr- 
**  feit  1000/.  and  be  confined  two  years  as  aforefaid,  hib' 
^<  to  the  king,  and  half  to  the  informer.  But  the  pnt 
^*  cution  muftbe  in  12  months  afier  the  offence  commiiied.* 

t  Se^.  7.  Aqd  it  is  further  enaflcd,  by  25  Geo.  3.  c.  67. 
^  That  whoever  mall  contraA  with,  entice,  perfuade,  orco- 
«'  deavour  to  feduce  or  encourage  any  artificer  or  worknai 
^'  concerned  or  employed,  or  who  fliall  have  worked  at« 
^'  been  employed  in  the  iron  or  fieel  manufa<E^urers  in  tb 
''  kingdom,  or  in  making  or  preparing  any  tools  or  utenfils  for 
^*  fuch  manufactory,  to  go  out  of  Great  B. it ain  to  anypips 
<*  beyond  the  feas  (except  to  Ireland)  and  (hall  be  convidflt 
^'  by  indiSment  or  information  in  King's  Bench  or  by  iodifi- 
^^  ment  at  the  affizes,  gaol  delivery,  or  quarter  feffions  for  ik 
^*  county  or  place  wherein  fuch  offence  ihall  be  committed,* 
^^  the  offender  fhall  live  or  refide,  or  by  indidment  in  thecooit 
^'  of  judiciary,  ^c.  in  Scotland,  as  the  cafe  may  be,  fliall  w 
<<  every  artificer  forfeit  and  be  punifhed  in  the  manner  lailb^ 
*^  foredire(^ed  ;  profecutions  to  be  within  12  months."  (i) 

( i)  JST.  B*  For  employing  artificers  in  certain  branches  of  m>inufa6^ure,  for  cbe  regulation  oftha 
wages  I  aad  for  the  punifhmtnci  of  tbeir  ditobedieocc.    Vide  4  Bura*s  Juftice^  124  co  177. 
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CHAPTER  THE  EIGHTY-EIG  HTH. 
Or  ACTING  PLAYS  v^ithout  LICENCE. 

IT  is  enafted  by  10  Geo.  2-  c.  18.  "  That  every  perlbi 
*^  who  fliall  for  hire,  gain,  or  reward,  a6l,  reprefentor 
'*  perform,  or  caufe  to  be  aded,  reprefented  or  perfarax' 
**  any  interlude,  tragedy',  comedy,  opera,  play,  (aroc,flr 
'*  other  entertainment  of  the  ftage,  or  any  part  or  pvis 
*'  therein,  in  cafe  fuch  perfon  fliall  not  have  any  legal  fettk- 
^  ment  in  the  place  where  the  fame  fliall  be  aAed,  r^rcta* 
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«*  cd  or  performed  without  letters  patent  or  licence  from  the 
'«  chambeilain  fliall  be  deemed  a  rogue  and  vagabond,  and 
•*  fuft'er  accordingly,  unlefs,  having  or  not  having  a  legal 
•*  fctilemcntj  he  ihall  for  every  fuch  oifence  forfeit  fifty 
*'  pounds,'* 

t  SeSf.  2.     And   it  is  further*  eriafled,  ♦*  That  no  perfon   a  cnpynf  all 
«  fhallfor  hire,  gain  or  reward,  acl,  perform,  reprefent,  or  '^I'^l^l^^'' 
•'  caufc  to  be  aftcd,  performed  or  reprcfcntcd   any  cnteriain-  c  ambciiain. 
**  mcqt  of  the  ttagc,  or  any  new  adt,  fcene,  or  oihcrpart  ad- 
*^  ded  to  any  old  interlude   or  other   entertainment   of  the 
**  ftage,  or  any  new  prologue  or  epilogue  unlefs  a  true  copy 
*•  thereof  be  fent  to  the  Lord  Chamberlain,  fourteen  days,  at 
"  leaft,  before  the  a£ling,  reprcfenting  or  performing  thcrc- 
"  of,  together  with  an  account  of  the   play-houfe  or  other 
*'  place  v^herc  the  fame  (hall  be,  and  the  time  when  the  fame 
**  is  intended  to  be  firft  aSed  ;  figncd  by  the  manager,  or  one 
^^  of  themanagets  of  fuch  play-houfe  or  company  of  adors 
••  therein,  on  pain  of  fifty  pounds." 

t  Si^.  3.     And  it  is  further  enafted,  "  That  the  Lord  ThrA^Ugof 
**  Chamberlain   (hall  in   his  difcretion,    prohibit  the  afiing^  which  he  :n.y 
**  performing,  or  reprcfenting  any  interlude,  tragedy,  come-  ^^^" 
•••  dy,    opera,    play,    farce,   or  other  entertainment   of  the 
•*  ftage,  or  any  acl,  fcene  or  part  thereof  or  any  prologue,  or 
**  epilogue  ;  and  every  perfon  offending  again  ft  fuch  prohibi- 
•*  lion  or  againft  the  provifion  of  the  foregoing  iedtion,  fliall 
"  forfeit  50/.  and  the  manager's  licence,  if  one  was  granted, 
«*  fliall  alfo  be  null  and  void." 

+  Seif,  4.     And   it  is  alfo  enafted,  "  That  if  any  enter-  Noptaystobc 

**   tainmentof  the  ftage  as  above  del'cribcd  (hall  be  a6ied,  rv.*-  aac^.i,  pubuc 

•*  prefented  or  performed  in  any  houfe  or  place  where  wine,  ^'^"*"- 

"  ale,  beer  or  other  liquors  (hall  be  fold  or  retailed,  the  fam«  * 
**  fliall  be  deemed  ro  be  a6ted  for  gain,  hire,  and  reward.*' 

+  Seel.  5.     And  it  is  further  enaded,  "  That  all  pecuniary  ^.^^  ^^^^  ^^^^j 
*'  penalties  (hall  be  recovered  in  a  fumroary  way  before  two  tic;  may  be  if . 
**  jufticcs  for  the  county  or  place  where  any  fuch  offence  (hall  oovcred, 
^  be  committed,  by  confetfion,  or  on  the  oath  of  one  witnefs 
*'  or  in  any  of  the  courts  of  record  at  Weftminfter  by  a£iion,. 
"  tfc.     Or  before  the  court  of  feflion  in  Scotland,  according 

_•*  to  the  locality  of  the  offence,  to  be  levied  by  diftrefs  apd 
^^  fale,  for  the  equal  benefit  of  the  informer,  and  the  poor, 
*^  and  for  wane  of  diftrefs  the  ofiender  (hall  be  committed  to 
**  any  houfe  of  corre&ion  for  the  county  or  place,  not  ex- 

.  *<  ceeding  fix  months.  But  an  appeal  may  be  made  to  the 
•*  next  quarter  feflions,  whofe  order  (hall  be  conclufive.  Pro* 
^*  fecution  to  be  within  fix  months,  and  the  fpecial  matter 
•*  may  be  given  in  evidence  on  the  general  ilfue." 

Vol.  i.  O  o  APPtl4\i\X, 
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APPLNDIX    THE    EIGHTEENTH. 

CHAPTER    THE    E  I  G  H  T  Y  -  N  I  N  Tit 

Of    embezzling   NAVAL  STORES. 

THE  evidence,  upon  profccutions  for    ftealing  and  em^ 
bezzling  the  king's  ftorcsj  feldom  amounting  to  more 
than  that  "  fuch  goods   are   marked    with    the   king's  markf 
and    found    in  the  cuftody  and  po/Tcflion   of  the  perfon  ac- 
cufcJ.     And    this  want    of  direct  proofs    that   the   ofiender 
For  ilir  offnce     actually    carried    away  the  good? ,  tending  to  encourage  this 

tl.'k"n7.'"arr       f '^'Lj'''^^'^*^'^',,'^    '^  ^".^'^^^^.^y  9  ^nd   lO  Will.    3.  C.  4I.  f.  I. 

mouf,  vide  ante 

P-75- 

i< 

navy,  ordnance,  or  vidualling  office  for  his  majefty's  ufr, 

•*  to  make  any  llores  of  war,  or  naval  ftores  whatfoever,  witk 

**»  the  marks  ufuaily  ufed  to,  and  marked  upon  his   majeftfs 

"  faid  warlike  and  naval  or  ordnance  ftores  ;   that  is  to  fa?, 

"  any  cordage  of  three  inches  ana  upwards,   wrought  with  a 

**  white  thread  laid  the  contrary  way,  or  any  fmall   cordan 

*'  to  wit,  from  three  inches  downwards  with  a  twine  in  lia 

*'  of  a  white  thread,  laid  the  contrary  way  as  aforcfaid,  or  anf 

ln>*h,t  rr.n.      "  canvafs  Wfouglit  or  unwroughs  with  a  blue  ftrcak  in  the 

ner  tnry  fluii      *i  middle,  or  any  othei  flores  wiih  the  broad  arrow,  by  ftanp, 

bcmarkci.         cc  brand,  or  utherwifc  ;  upon  pain  of  forfeiting    fucb  gooi, 

"  and  the  (uin  U  200  1.   together  with  cofts  of  fuit  j  one  moi- 

*'  ety  to  the  kinp:,  the  other  moiety  to  the  informer,  to  be  r^ 

"  covered  in  any  of  his   inajcih's  courts  of  record  at  Welt* 

•'  minrter." 

t  S\c'i.  2.  And  i:  isfariher  enacled  par.  2.  *'  Thatfuchpcr- 

Penalty  for  ha-  ''  i'^«  ^^  ptrC'),!..  In  wMoic  culiody,  pofieffion,  or  keepin?,fuci 

vingth-min       *'  goods or  liuics  nuikcd  as  aforcfaid,  fhall  be  found,  Mno! 

€uil.Jy.  «  being  Gil. ployed  .IS  aforcfaid;    and   fuch    perfon  or  perfec! 

"  who  fliall  conceal  uich  goods  or  Hores  marked  as  afoicfiii 

**  being  indicted   and   convicied  of  fuch  concealment    or  rf 

**  having  fuch  goods  found  in  his  cuftody,  pofleffion,  or  kcep' 

(j;  th-?   go-^cfi  "  iiig,  ihall  forfeit  fuch  goods,  and  200 1.  with  the  cofts  of  tl< 

•""''*  ^-iV'dv      '^   uioiccution,  to  be  equally  divided  between  the  kin<»  andtlie 

LVtl.Vortr'nd^r;  ''  infoimcr,  and  alfo  (utllr  imprifonmeiit  until  payme'Jii there- 

f,r  it  is  tncir       **  of,  unlefs  (uch  pcrfon  fii-il,  upon  his  trial,  produce  acertif* 

^;;|."?  ;/,|; i "^     *'  ^**^^  "'^^^'^  '^*''^  ^''"'^^  ^^  ^"^"^  ^^  ^^^^^  of  his  maicfty's  pri»- 

h'vnrtX.k      "  cipul  oflicers  or  cun;niil]ioners  of  the   navy,   o'idnancc,* 

wich'ronri-      t*  viciualler>,  expreiiing  tl.c  numbers,  quantities,  or  weii^te 

tu^  s  tnc  oi  •    .    4i  of  fuch  goods  as  he  or  ftic  fliall  then  be  indided  for,  and'ik 

Ld.  R4y.  ii'»')*  *'  occafion    and   rcafon   of    fuch   goods    coming   to*  hi$  « 

•    **»  Y\ti   \ym\v^s  o\   >^QttcV\vaw.       And     by    par.    4.    the  cotr 
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■:     •'  miflioners,  upon  felling  any  fuch  ftorcs,   are  empowered  to  Unices  under  t 
**  grant  fuch   certificates,  exprefling   the   quantities   of  fuch  certihcaic. 
**"ftorcs,  and   the  tinjc  when  and  where  they  were  boui'ht  of  ^'*^'^*}^*=« 
•*  the  faid  commiflioners,  within  30  days  after  their  fale  and  may  graui. 

£     "  delivery.     And  the  faiJ  purchafer  may  alfo  grant  certificates 
*•  10  the  pcrfons  to  whom  tiny  may  fell  the  faid  ftores;'* 

a         t  Sen.  3.  And  it  is  further  ena^ed  by  i  Geo.  i.  f.  2;  c.  25.  Cot,rtcrfHtln| 

3  f.   6.     '*    That  if  any  perfon   (hall  counterfeit  the  hand   of  certificate:. 

-i  •*  any  officers  of  the  navy  ro  any  pa;cr  whereby  his  majtft  v's 

3  **  treafure  may  be  difpofed  of,  or  (hail    knowingly   produce 

0  *•  the  fame,  he  (hall  oc  bound  over  by  the  faid  officers  and 

»t  ••  commifTioners,  or  any  of  them,  umil  he  find  futety  to  ap- 

^(  ••  pear  at  the  next  affites,  or  quarter  fcifions,  to  be  thtre  pro- 

^3  "  ceeded  againft  according  to  law.'* 

*  t  SeSl,  4.  And  It  is  farther  en^£ted  par.  5.  **  That  if  any  be  i. 

^  "  fucd  for  difcovering  or  fcifing  fuch  (lores,  the  general  xKwt  tioil!  m°iy"be 

B^  ^^  may  be  pleaded,  and  the  fpccial  matter  given  in  evidence.  <i<fended. 

=  **  And  in  cafe  upon  the  trial  of  fuch  iflue,  the  defendants  (hall 

=  **  prove  the  goods  were  marked  as  aforefaid^  and  the  plaintiff 

■^  V  (hall  not  prove  he  was  employed  as  aforefaid^  and  had  fuch 

■  <^  certificate  as  aforefaid,  and  did  (hew  the  fame  to  the  de- 

i*  **  fendant  before  fuit  brought,  the  defendant  (hall  be  acquitted 

=►  ••  and  receive  treble  cofls,    unlcfs    the  defendant,  upon   the 

b  •*  fight  of  fuch  certificate  did  not  deliver  back  all  fuch  goods 

V  *'  and  ilores  fo  fcized  in  as  good  plit^ht  and  condition  as  they 

i  •«  were  at  the  time  ctf  fuch  certificai?  (hewn.'* 

t  StSl.  5.  And  it  is  farther  enafted  by  9  Geo.  i.  c.  8.  f.  3; 
«*  That  if  any  perfon  or  perfohs(hail  be  lawfully  convided  of  ^*^<^n^-'^^|^ 
«*  having   in  his,   her,  or  their  cuftody,  any  timber,  thick  ftuff  l^ndVa  K. 
•*  ftuff,  or  plank  marked  with  the  broad  arrow^  or  concealing 
:       **•  any  timber,  thick  ftufi' or  plank  fo  marked,  he  ihail  fuller 

*  •<  as  an  offender  againft  9  and  loWiH*  3.C.  4i,abovercciicd.'* 

"  t  ^'^-  6.  But  it  Is  provided  by  par;  4,  "  That  any  judge  be-  J"^«^'  "'>  "*'" 

^       «*  fore  whom  any  offender  (hall  be  convifled  of  any  crimes  [*«J»^^ '^*  i^^' 

««  before  recited,  enabled  or  mentioned  in  this  aft,  may  miti- 
^    ,♦•  gate  the  penalty  for  the  fame.'* 

s  \  Siil.  7.  Ahd  It  is  further  cnafted  par.  5.  "  That  if  any  How  diroutes 

-  **  difputc  arifc  between  the  pcrfons  upon  whofe  informations  rciictiirgthe 

-  /•  or  oaths  any  offender  againft  this  aft,  or  the  9  and  10  Will,  f^^'*^'^"'^  ^^^ 

•♦  3.  c.  41.  (hall  be  profecuted  and  convifted,  touching  any 
-.  *<*  right  or  title  to  any  of  the  forfeitures  or  penalties  before- 
^  •*  mentioned »  or  any  part  thereof,  the  judge  or  juftice  con- 
^      «*  vifting  (hall  examine  and  fettle  the  fame." 

"^  '+  Si^.  8.  And  it  is   farther  enafted  by    17  Geo.  i.  c.  ac. 

=       f.  10.  "  That  any  judge  at  the  ailizes,  or  jufticts  o1[  vVvfi  ^fi^^^^\tr^tr«^m^^ 

O  o  2  ^^    >X  "^^  \<v^* 
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ra )  For  the       *'  *^  ^^^  general  quarter  feffions,  may  hear,  try,  and  determine, 

form  of  the  in-  ^^  by  indictment  (a)  or  otherwife,  all  or  any  the  crimes  orot 

diftmcnt.    Vide  ii  fences  mentioned  in  the  faid  recited  zSt  of  9  and  10  W3L 

Cromp.  3^5$.      "  3'  ^'  4''  *"^  9  ^^^*  !•  c.  8.     And  that  the  faid  jufticestf 

*'  aflize  <>r  quarter  feilions  may  inipofe  any  fine,  not  exceed- 

'^  ing  200  K  onfuch  offender,  one  moiety  to  the  king,  lil 

**  the  other  moiety  to  the  informer  }  and   may  mitigate  tk 

^^  faid  penalty  and  forfeitures,  inflidedby  the  (kid  recited  a9% 

<<  or  either  of  them,  and  commit  the  offender  to  the  comiM 

*<  gaol  till  paid.     Or  in  lieu  thereof  may  punifli  fuch  ofitadff 

*^  corporaily,  by  caufmg  him  to  be  publickly  whipped,  andoo» 

<<  mitted  to  fome  houfe  of  correction  to  hard  labour  for  tiuK 

*^  months,  or  for  lefs  time  as  to  fuch  judge  of  aifize,  or 

«*  ter  fcffion  (hall  feem  meet.'* 


mir'A>''ic»< 


Cnmm-flionerc,       f  S/"^.  9.  And  it  IS  further  cnaAed  by  9  Geo.  3.  c.  30.  £5. 

&c.  may  aft  as  a  YhvLt  the  trcafurer,  comptroller,  furveyor,  clerk  of  die  afii» 
^'  or  any  comnr  ifEoner  of  the  navy  for  the  time  being,  Eaj 
*'  z£i  as  juftices  of  the  peace,  to^all  intents  and  purpofes  ii 
**  caufing  any  perfon  or  perfons  who  (hall  be  charged  wiA 
<^  (lealipg  or  embezzling  any  naval  ftores,  the  property  of  tt 
<<  majefty,  to  be  apprehended,  committed  and  profccutcd  fit 
«  the  fame." 


APPENDIX   THE    NINETEENTH. 
CHAPTER    THE    NINETIETH. 

Of  EXERCISING  a  TRADE  without  SERVING  as 
APPRENTICESHIP. 

IT  is  cnaacd  by  5  Eliz.  c.  4.  f  31.     «  That  it  (hall  nrf 
<^  be  lawful  to  any  perfon  or  perfons,  other  than  fuch  i 
Cr'^!^Ca%''^'6.    "  "°^  ^^  lawfully  ufe  orexercife  any  art,  myftery  or  ouotfl 
HoVarMS^."  '    **  occupation,  to  fet  up,  occupy,  ufe  or  exercife  any  aiAi 
Stvieiii^         ic  nivftcry,  or  occupation   now  u fed  or  occupied  within  thi 
ai<"il-  576.       ct  lealm  of  England   or  Wales  5  except  he   fhall  have  betf 
«  brought  up  theiein  feven  years  at  leaft  as  an  apprentice  « 
*'  the  manner  a«d  form   as  the  aft  defcribes  5  nortofetaflj 
"  perfon  to  work  in  fuch  myftery,  art,  or    occupation  btiD| 
**  liot  a  workman  at  this  day  ;  except  he  (hall  have  been  IJ- 
<*  picnticeas  is  aforelaid  ;  or  elfe  having  fcrvcd  asanappres* 
*'  tice  as  is  aforcfaid,  fhaU  or  will  bccome^a  journeyman, Of  b* 
«^  lii:eil  by  the  year  ;  on  pain   of  forfeiting  for   every  dc6i 
*^  iovt\  Cv\\VV\\\i.s  lor  every  month  ;  one  moiety  to  the  crowli 
**  \;ut  o'.V.^i  vo  VAQ^  >^\v>^^^\ivw  s  \si\i^\>\v;.\<;s;j^  vssi  any  court  of 
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*-    f*  record  J  before  juftices   of  oyer   and  terminer;  any  other  Moor 886. 
^      f*  juftices,  one  to  be  of  the  quorum  or  prefidcnt  and  council,  /j^ij^,  ^^^J 
^*  by  a£llon  of  debt,  information,  bill  of  complaint  or  other-  611. 

L      f<   wife,  &C.   &C."  L.  Ravm.  767. 

I  6  MoJ.  220. 

An  informtcioa  qui  tarn  rnsiy  \fi  brought  at  th«  quarter  fe/Hons   upon  this  ftatute.      Famn  v. 

'      Williams.    Co%»per  369. 

f 

f  This  f^atnte  extends  to  yari/Hei*     t  Burr*  %S6,  and  to  retrain  the  ufe  of  any  trade  which  was 

I  ihen  ufed  or  is  mentioned  in  the  third  region  of  the  adt.  S  Co.  1x9.  Salk..  611.  As  a  draper 
Htfd.  54.     2  Kcb.  403.     Sty.  213.     Ironmanger  C  Car.   316.     Soap  maker,  knife  h aft  maker. 

■'     Hard.  54.     fineweriCro.  178.     Palmer  543.     Baker  a  Roll.  376.     Taylor  1  Lev  143.     UphoU 

|L  #erer  Salk.  61 1.  Point  maker  Cro.  Car.  516.  Spurrier  a  Cro.  179.  Tyler  4  Mod.  145. 
Fellmonger  Salk.  611.     Tanner  ^  Burr.  1035.   Barber  1  Lev.  87.     2  Lev.  226.     Cook  8  Co.  129. 

*      Nor  is  the  freedom  of  the  city  any  releafe  from  the  reftraint.     i  Saund.  3TI.     Even  if'  ihe    party 

il'  be  alien  ordemisen.  Hqtton  132.  Or  has  feived  as  apprentice  to  Another  trade.  Show.  266. 
Sed  Vide  4  Leonard  9.  2 .  Bulf.  190.  Or  though  the  widow  cf  a  qualified  trader.  Noy.  5. 
pnlefs  ihe  aflifted  her  huiband  feven  years.  Carth.  163*  Nor  does  a  fervice  beyond  the  teas  re- 
leafe the  refiratntunlefs  the  fervant  was  indented.     Sa>k.  67*     Sed  Dub.     So   an  unqualified    maf- 

f     ter  cannot  employ  a  qualified  fervant.     Show.  241.     3  Mod.  315.     SMk.  610.     Carih.  163.     And 

If    tfhen  the  indenture  is  exempted  from  the  (lamp  duty  of  8  Ann  c.  9.  f.  32.     Vide  i  Wilf.  119. 

.  *  But  this  ftiuite  does  not  extend  to  trades  where  no  (kill  is  required.  2  Bulf.  190.  i  Roll.  lo. 
^alk.  61  !•     I  Vent.  326,  346.     2  Lev.  230*     Cro.  Car.  499.     And  if  an  unqualified  mater  has 

r  fxercifcd  the  trade  for  feven  years  without  interruption  he  (hall  not  be  fued.  2  Wilf.  168.  Nor  is  a 
flormant  panne/,  though  unqualified,  within  the  penalties  of  the  a^*  1  Wilf.  49.  i  Burr.  2. 
|!ior  a  journey n)an  4  Burr*  2449. 


APPENDIX     THE    TWENTIETH. 

CHAPTER  THE    N  J  N  E  T  Y  -  F  I  R  S  T, 

Of  GRANTING  FRAUDULENT  PERMITS. 


IT  is  enafled  by  6  Geo.  i.  c.  21.  f.    11  and  i2t    "  That  (j)  Vr^.  bran- 
'*  all  diftillers,  makers  or  fellers  of,  or  dealcis  \r\  fpirituous  ^^'^  arrj^tki 
^*  liquoYs  {a)  either  Britifh  or  foreign,  fliall   make  an   entry  ftrong  wrtc/s.^*^ 
^*  in  writing,  of  the  places  made  uf<?  of  by  them  refpcftivc- 
^*  ly  for  the  keeping  or  falling  of  fuch  commodities,  at  the  pf- 
^*  fice  of  cxcife  within  the  limits  whereof  fuch  .place  (hall  be 
•*  fituated,  and  alfo   of  all  fuch  fpirituous  liquors  as  fliall  be 
^  therein  at  the  time  of  making  (Mch  entry,  on  pain  of  for- 
*^  feitureand  penalty  of  20//* 

t  Sen.  2.  And  it  is  further  enaftcd,  par.  13.  «*  That 
^*  none  of  the  faid  commodities  fliall  be  brought  into  fuch  en- 
•*  tered  place  without  firft  giving  notice  thereof  to  this  officer 
.*«  of  exctfeof  the  divifion  ;  and  producing  to,  and  leaving 
•*  with,  the  faid  officer  an  authentic  certificate^  that  the  dutids 
^  have  been  a&uaiiy  paid,  or  that  the  fame  has  becu  condctcvtv- 

P  o  3  ^  ^^ 
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*^  cd  as  forfeited. — Or  was  part  of  the  ftock  of  fome  import* 
♦'  er  or  dealer  whofe  warehoufe  or  place  (hall  be  entered  a| 
*'  aforefaid,  exprefling  the  quantity  and  quality  thereof;  and 
**  at  what  port  or  place  the  duties  were  fo  paid,  orthe  commo* 
<*  dity  (q  condemned,  or  of  whofe  Jiock  the  fame  was  part  upon 
*'  pain  of  forfeiture." 

t  Sc^,  3.  And  it  is  further  enadled,  par.  15.  *<  Tiitt  no/14 
♦*  commodities  (^all  be  fold,  uttered,  or  ^xpofcd  to  fale,  citHer 
♦*  by  wholcfale  or  retail,  but  in  fome  or  one  of  the  faid  ware* 
'*  houfcs  or  places  as  aforefaid,on  pain  of  40  x.  a  gallon,  (^f." 

t  SeSl.  4..  And  it  is  further  cnaftcd,  par.  16.  **  Thaf 
*'  the  officers  of  excife  where  fuch  commodities  (hall  be  A 
^'  fold,  fhall  upon  the  requeff  of  the  feller^  without  fee  or  it- 
**  ward,  give  to  the  refpeftivc  buyers  thereof  certificates  \% 
♦*  writing  figned  by  the  faiu  officei  or  oHicers  exprclling  the 
<'  quantities  fo  fold,  and  the  name  and  names  of  the  npfpcc- 
^*  tive  buyers,  arid  fellers  thereof ;  and  that  the  duty  on  fuck 
^>  article  fo  fold  has  been  paid,  or  that  the  fame  h^s  been  cooi 
*'  demned  as  forfeited  ;  or  was  part  of  fuch  dealer's  llockil 
*'  aiorefaid  : — to  fatisfy  the  officer  of  excife  of  the  refpccHiO 
*^  divifions  to  which  the  fame  is  intended  to  be  carried." 

\  SeSf,  5.  And  it  is  further  enafted,  par.  1^.  *<  Tkat 
♦'  wo  fuch  commadities^  e>^cecding  the  (juan^ity  of  one  gaIK»4 
*'  fhall  be  removed  or  carried  from  any  part  of  this  kingdom 
♦'  tp  another,  by  land,  or  by  water,  without  {\xQh  permit srur- 
*'  tifcatr^  on  pain  of  forfeiture.'* 

\ScSi,  6.  And  it  is  further  cnafted,  par;  i^.  "That 
H  whoever  fliall  have  in  cuftody  above  the  quantity  of  fixtjrt 
*'  three  gallons  (hall  be  deemed  a  dealer." 

f  ^^/7.  7.  But  as  dealers  have  frequently  praflifcd  tfcc  trick 
pf  taking  but  falfe  permits  for  the  purpofe  of  protcfting  and 
conveying  fueh  commodities  which  they  had  clandcftindy  nai 
on  fhore  ;  it  is  further  enadied,  by  |i  Geo.  \.  c.  30. C 
ina^oTrtttc"'  ^^'  ^*  *^^'  ^^^  ^^^^  commodities  {a)  {hall  be  rcosovccwith* 
*'  in  ^  certain  time  to  be  fpecified  in  fuch  permit,  and  that thi 
**  permit  (hall  be  returned  to  the  officer  from  whom 'the  iamt 
*'  was  had,  and  that  in  cafe,  upon  taking  an  account  of  iht 
**  flock  of  theperfon,  fronr,  or  out  of  whofe  (lock  the  com* 
"  modities  mentioned  in  fuch  permit  are  authorifcd  to  bcif? 
"  moved,  there  (hall  not  appear  a  fufficicnt  decrcafe  to  ail* 
"  fwcr  the  removal  mentioned  in  fuch  permit,  thcperfa 
^-  from  whofp  (lock  fuch  permit  granted  the  removal,  (hal' 
"  forfeit  the  like  quantity  as  Ihall  be  mentioned  in  fuch  pel* 
**  mit  as  afureiaid/* 
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f  Sfl.  8.  And  it  is  further  cnaflcd,  *'  That  no  perfon 
**  fhall  demand,  take,  or  receive  any  permit  as  aforefaid, 
♦*  without  Ipccial  direftion  in  writing,  of  the  perfon,  or  his 
*'  known  fervants,  from,  or  out  of,  whofe  ftock  the  faid  com* 
^  moditics  are  fo  to  be  removed,  qo  pain  of  50  /." 

t  Se^.  c).  By  23  Geo.  3.  c.  70.  f.  3,  4,  5.  directions 
aire  given  in  what  manner  perinits  (hall  be  taken  oijc,  and  what 
particulars  (hall  be  fpecified  in  ihe  rcqueft  poics  from  the 
trader  for  that  purpofe. 

t  SeSI.  10.  The  cotpmiflioners  of  excife  for  England  and 
Scotland  are  alfodire<Sed  by  the  faid  (latue,  par.  8  *'  To 
♦*  provide  moulds  for  making  of  paper  to  be  ufcd  for  permits, 
*^  which  paper  fluU  have  the  words  Excise  Office,  vi- 
**  fible  in  thefubfiance  of  fuch  paper  \  and  the  faid  commif- 
*f  (loners  (hall  alfo  provide  plates  engraved  with  certain  marks, 
^^  (lamps  and  devices,  to  he  varied  from  time  to  tin^e  as  ihey 
^^  (hall  think  proper,  for  the  printing,  marking  ;ind  (lamping 
♦*  of  the  faid  paper." 

t  Sf^.  I  J.  And  it  is  further  cnaftcd  by  the  faid  ftatufe, 
23  Geo.  3.  c.  30.  f.  9.  **  That  if  any  perfon  or  perfons 
♦*  whaifoever  (not  being  authorifcd  by  the  refpe*Stive  commif* 
♦'  fioners  fo  to  do)  (hall  make  01  caufc  or  procure  t(*  be  miido, 
**  or  (hall  l^nowingly  aid  or  aflift  in  the  making  or  withoiic 
V  being  authorifcd  or  appointed  as  aforcfaid,  (hall  knowingly 
♦*  have  in  his,  her  or  their  culiody  or  poirelTion,  without  law- 
^*  ful  excufe  ("the  proof  whereof  (hall  lie  upon  ihc  peifon 
**  accufed)  any  frame,  mould  or  indrumert  for  the  making 
♦^  of  paper  with  the  vw)rds.  Excise  Office  vifible  in  the 
♦*  fubftance  of  fuch  paper  ;  or  (hall  make,  or  caufe,  or  pro- 
•*  cure  to  bo  made,  or  knowingly  aid  or  affift  in  the  making 
^'  any  paper^  in  the  fubltance  of  which  the  words.  Excise 
**  Office  (hall  be  vifible  ;  or  if  any  jerfon  (except  as  before 
*♦  excepted)  (hail  by  an  aft,  myftery  or  contrivance,  caufe  or 
♦'  procure  the  faid  words, 'Excise  Office  to  appear  vifible 
<'  in  the  fubftance  of  any  paper  whatever— ^Or  if  any  pe:fon 
*'  or  peifons  whatever  (not  being  appointed  as  aforefaid)  ihall 
♦^  engrave,  put  out,  op  make,  or  (hail  caufe  or  procure  to  be 
•'  engraven,  caft,  cut,  or  made  any  plate  or  plates  or  other 
•*  thing  wi  h  any  mark)  (lamp,  or  device  thereon,  in  imitation 
**  of,  or  to  refcmble  any  mark,  (lam.>,  or  devi'C  made  and 
*'  ufcd  by  the  diretStion  of  the  faid  commifiioners  of  excife,  or 
*^  the  major  part  of  them  refpectively,  in  manner  as  aforc- 
•'  faid  [a)  for  the  purpofe  of  printing,  (lamping,  and  mark-  (a)V\^ftht 
"  ing  of  the  paper  to  be  ufed  for  a  permit  or  permits  to  ac-.  ^i\\  \k:..oi\  ui 
**  company /7;7);excifeable  commodity  or  commodities  rcmov-  ^^^^  ad. 
•*  in^;  or  removed  from  one  part  of  this  kingdom  to  any  other 
O  o  4  "  part 
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"  part  thereof  in  purfuancc  of  the  fcvcral  ftatutes  re quiiing 
**  (uch  permit,  any  pcrfon  fo  ofFeniling  in  any  of  ibe  calcs 
^^  aforclaid,  (hall  on  convi£tion  be  adjudged  a  felon,  andfuf- 
'*  fer  death  without  beqcfit  of  clergy." 

+  Se^.  12.  And  it  is  farther  cnafted  by  the  faid  ftatute  par. 
10.  "  That  if  any  perfon  or  pcrfons  whatfocvcr,  fhall  counter- 
*  fcit  or  forge  or  caufc  to  be  conterfeited,  cr  forged  any  per» 
^^  mit  for  the  removal  of  any  excifeable  commodity  from  odc 
'^  part  of  this  kindgom  to  any  other  part  thereof,  for  tbe  re- 
*'  moval  of  which  a  permit  or  certificate  is  by  any  z£t  oraSs 
^'  of  parliament  now  in  force  required  ; — or  if  any  perfoD  or 
^''  pcrfons  fhall  knowingly  or  willingly  give  any  falfe  or  untnie 
«'  permit,  or  (hall  knowingly  or  willingly  accept  or  receifc 
^^  any  falfe  or  untrue  permit  with  any  fuch  excifeable  comino- 
^^  dity  to  be  removed,  or  removed  as  afbrefaid  ;  or  if  aoT 
^^  perfon  or  perfons  {hall  fraudulently  alter  pr  erafe  any  per- 
^^  mit  after  the  fame  (hall  have  been  given  or  granted  by  the 
'^  proper  officer  of  excife,  or  if  any  perfon  or  perfons  fluD 
<^  knowingly  or  willingly  publifh  or  make  ufe  of  any  fncfa 
'•  permit  lo  counterfeited,  forged,  falfe,  untrue,  altered,  or 
*'  erafed  ;  every  perfon  fo  offending  fhall  (in  lieu  of  any  for- 
♦*  mcr  penaltyj  for  each  and  every  fuch  ofFence  forfeit  liw 
"  hundred  pounds  to  be  recovered  in  any  court  of  record  at 
**  TVeJiminJler^  or  in  the  court  of  exchequer  in  Scothnd*** 

t  5f/J7.  13.     And  it  is  further  cnafted,  par.    tt^     "  That 

if  ony  officer  of  excije  or  other  inlahd  duties  fhall    deliver  out, 

**  or  fufiVr  to  be  delivered  out,  any  paper  having  the  words, 

*'  EXCISE  OFFICE  vifible  in  the  fubftancc  thereof  either  bc- 

^^  fore  or  after  the  {lamp  or  mark  fo  to  be  provided  as  aforefaid 

f^)  Vidcfupra    "  [a)  fhall  be  printed  (hereon,   or  before  the  fame  fhall  be  fil- 

je^ionthc  9ih.  cc  \^.^  up  agrecublc  to   the  requefl  nore,  brought   from  any 

**  trader  for  the  purpofe  of  having  a  permit  for  the  removal 

"  of  feme  excifeable  commodity ;  or  if  zr\y  fuch  officer  flwH 

"  knowingly  give  or  grant  any  falfe  or  untrue  permit;  or 

♦^  fhall  make  any  falfe  or  untrue  entry  in  the  counter-part  or 

"  ccunrer-paris  of  any  permit  or  permits  by  him  given  or 

*'  granted   for    the    removal    of    any  excifeable    commodity 

*'  from  the  flock  of  any  dealer  therein  ;  or  fhall  knowingly 

**  and   willingly  receive   or    take   any  excifeable  commodity 

**  whatfocver  into  the  flock  cf  any   fuch  dealer,  brought  in 

«*  with  any  falfe,  forged,  or  untrue  permit,  or  fhall  knowing- 

**  ingly  permit  or  fuficr  the  fame  to  be  done,  diredly  or  in* 

"  direCJly,  contrary  to  the  tiue  intent  and  meaning  of  the 

(A'\n.!.^thc        *t  feveral  flatutes  (/»)  in  fuch  cafe  made  and   provided,  cvcrv 

c.ivorj.^ir.cs      ^^  fuch  officer  fo  offending  (hall,  on  convidion,  be  adiudacJ 

\v.ir!l.  convict-  c    r  \  J    /I-    11     1  ,'  %  ^      r 

evi  u?-»r.  ii;is       "  gu»lty  of  fcioiiy  and  mail   be  tranlporied,  not  exccedijig 
cinufc  OM  Bai.   u  icvcn  years.*' 

.w.  .6  APPEN. 
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APPENDIX  THE  TWENTY-FIRST. 

CHAPTER    THE    N  IN  E  T  Y- SECON  D* 

Of   surcharging   BOATS,   &c. 

FOR  preventing  the  lofing  of  lives  of  perfons  paiEng  oa 
the  river  Thames  between  Gravefend  and  Windfor,  it 
is  ena<^ed  by  lo  Geo.  2.  c  31.  f.  8*  **  That  no  perfon  or 
^^  perfons  who  fliall  work  or  navigate  any  tilt  boat,  row- barge, 
**  or  any  other  boat  or  wherry  for  hire  or  gain  fhall  receive, 
**  take  into  or  carry  in  any  fuch  tilt,  or  row-barge  at  one  and 
**  the  fame  time  any  more  than  37  paiTengers,  and  three 
•*  more  paflengers  only  by  the  way  -nor  fhall  receive  take 
•♦  into  or  carry  in  any  other  boat  or  wherry  any  more  than 
**  eight  paflengers  and  twonfiore  only  if  called  in  by  the  way, 
•*  nor  fhall  receive  take  into  or  carry  in  any  ferry-boat  or 
*^  wherry  allowed  to  work  on  Sundays  any  more  than  eight 
"  paflengers  at  one  and  the  fame  time  j  on  pain  of  5  /.  for 
•*  the  firft  offence  10/.  for  the  fecond  oiFence,  and  for  the 
•*  third  offence  fhall  be  difabled  to  work  any  boat  or  veffel, 
*•  ^c.  and  be  disfranchifed  of  the  waterman's  company  for 
♦•  twelve  months,  on  conviftion  by  one  witnefs  before  one 
•*  magiflrate," 

+  Seei.  2-  And  It  is  further  enafted,  "  That  in  cafe  any 
<*  greater  number  of  perfoqs  fhall  be  received,  taken  into,  or 
•*  carried  in  anv  fuch  tilt  boats,  row-^barges,  ferry  boats,  or 
*'  other  boats  or  wherries  than  are  refpcdtively  allowed  lobe 
•*  carried  as  aforcfaid  and  any  paflenger  or  paffengers  fhall 
••  then  be  drowned,  every  fuch  perfon  or  perfons  who  fhall 
♦♦  work  or  navigate  fuch  tilt  boats,  row-barges,  ferry-boats, 
♦♦  or  other  boats  or  wherries  offending  therein,  fhall  htdeem^ 
♦*  id  guilty  offilony  and  tranjp$rted  as  felons.'^ 

APPENDIX  THE  TWENTY-SECOND. 

CHAPTER  THE    NI  N  E  T  Y- T  H  I  R  D. 

OF      VAGRANTS. 

IT  is  cnafied  by  17  Geo.  2.  c.  5,     «  That  all  perfons  ^<*^**n^'*'«f^'- 
"  who  threaten  to  run  away  and  leave  their  wives  or  ^'^^^^^'^^^** 
**  children   to  the  panfli— -And  all  perfons  who  fhall  unlaw- 
•*  fully  return  to  fuch  parifh  or  place  from  whence  they  have 
•*  been  legally  removed  by  order  of  two  juflices  without  a 
*<  certificate  from  the  place  whereuntgt  they  belong*«^And 

«  all 
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♦♦  all  perfons  who,  not  having  wherewith  to  maintain  ihcm- 
**  fclvcs,  live  idle  without  employment,  and  refufe  to  work 
♦^  for  the  ufualand  common  wages  given  lo  other  labourcn 
**  for  the  like  work  in  the  parifhes  or  places  where  they  arc, 
^^  And  all  perfons  going  about  from  door  to  door  or  placing 
*'  themfcJves  in  the  ftreets,  highways  or  pafTages  to  beg  or 
^^  gather  alms  in  the  pari(he$  or  places  ^Yhere  they  dwell  ihall 
"  be  decreed — idle  and  pisoreierly  persons.** 

t  SeSI.  a.  And  it  is  further  cnafled,  <*  That  any  juftice 
**  may  commit  fuch  offender,  on  conviftfon  before  him,  by 
**  his  own  view,  their  confeflion,  or  the  oath  of  one  witncfs, 
**  to  the  houfe  of  ccurredion  not  exceeding  one  raioph," 

\t  mfticc  m!.v  t  Se^.  3.  And  any  pcrfon  may  apprehend  (a)  and  car^ 
order  Che  over,  before  a  juftice  any  fuch  perfons  going  about  from  door  to 
fecr  to  pjy  him  ^j^^^j.  q^  placing  thcmfelvcs  in  ftreets,  highways  or  pafTages  to 
55.  VI  c 4  Purr,  j^^g  ^^  gather  alms  in  the  pariflies  or  places  where  they  dwell  j 
and  if  they  refift  or  efcs^p^  the^  ib^U  be  punifb^d  its — rogu£| 

AND  VAGAUONPS^ 

t  SeJI.  4.     And  it  is  further  enabled,  par.    a,     ^*  Thai 

Krtfjues  ancj  va-  «t  aj]  perfonj  going  about  as  patent  gatherers  or  gatherers  of 
?nothtM-p«i«  **  ^^"^^'  under  pretences  of  lofs  by  hrcoro'hcr  cafualty— 
oi' rogues  and  <*  or  goipg  about  as  colleflors  for  prifons,  gaols,  or  hofpitals  j 
Yagaiiond.  Vide  t^  all  fcnccrs  or  bearwards,  all  common  players  of  interludes, 
ss/iiucplge  **  all  perfons  who  fliall  for  hire,  gain  or  reward,  a«a,  reprefcnt 
148.  aaj  165.  *s  or  perform,  or  caufe  to  beaded,  &c.  any  entertainment  of 
"  the  ftageorany  part  or  parts  thereof  not  being  authorifed 
(h)  Vide  4  ci  \yy  ]j|y^^^  a]]  rninftrels  (b)  and  jugglers,  all  perfons  pretending 

33j?luJaluc  **  ^^  ^^  gyp^^cs,  or  wandering  in  the  habit  or  form  of  Egyp- 
p.  19S.  ''  tians,  (c)  or  pretending  to  have  (kill  in  phyfiognomy,  palmtf- 

(c)  Vide  4  **  try,  or  like  crafty  faience,  or  pretending  to  tell  fortunes,  or 
Barn's  J  jiiicc,  cc  ufing  any  fubtle  craft  to  deceive  and  impofe  upon  any  of 
^^^'  •»  his  majefty*sfubje<^s,  or  playing  or  betting  at  any  unlawfiil 

*'  games  or  plays;  and  all  perfons  who  run  away  and  leave 
•'  their  wives  and  children  whereby  they  become  chargeable 
*'  to  any  parifti  or  place — and  all  petty  chapmen  and  pedlars 
'*  wandering  abroad  without  licence,  and  all  perfons  wander- 
**  ing  abroad  and  lodging  in  alehoufes,  barns,  out-houfes,  or 
*'  in  the  open  air  not  giving  a  good  account  of  themfelves— 
"  and  all  perfons  wandering  abroad  and  begging,   pretencing 

(d)  Thibfhall  ^<  ^^  ^^  foldiers,  mariners,  fca-faring  men,  {d)  or  pretending 
the  31  EUz.^*'  •  **  to  go  to  work  in'harveft. — And  all  other  perfons  wandering 
c.  17.  Vide  <«  abroad  and  begging  (hall  be  deemed — rogu£s  and  vaca- 
wrg  page  183.     „   bqNDS." 

Incorrigible  t  ^0^*  5-     And  it  is  further  enaded,  par.  4.      «  That  ill 

TQgx^u,  ««  end  gatherers  coavi6led  according  to  13  Gcc«    i.  c.  23.— 
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*<  And  all  perfons  apprehended  as  rogues  and  vagabonds,  and 
*«  cfcapcd  from  the  perfons  apprehending  them,  or  refufing  to 
**  go  before  a  juftice,  or  to  be  examined  upon  oath,  or  refu-f 
**  fing  to  be  conveyed  by  fuch  pafs  as  this  adt  mentions,  or 
*•  knowingly  giving  a  faUc  account  of  themfelvcs  upon  fuch 
••  examination,  after  warning  given  them  of  their  puniflimcnt, 
«  And  all  rogues  and  vagabonds  who  fliall  break  or  efcape  out 
•«  of  any  houfe  of  correSion  when  confined  by  virtue  of  this 
^  ad.  And  all  perfons  who  after  having  been  puniflied  as 
««  rogues  and  vagabonds  and  difcharged  (hall  again  commit  any 
<(  of   the    faid   oflFencps    (hsdl  be  deemed— incqrrigiblb 

*»    ROGUES." 

^Se^.6.     And  it  is  further  enaAed,  par.  5.     ^*  That  any  (^)Forwhic)i 
^*  pcrfon  may  apfyrchend  the  offender  and  carry  him  before  a  the  juftice  may 
««  juftice  {a)  and  ia  cafe  he  ftiall  be  charged  by  a  juftice  fo  to  ^f^"^*/'^'^"^ 
••  do,  and  (hall  not  ufe  his  beft  endeavours  for  fuch  purpofe  he  paid  by  the 
.*«  fhall  forfeit  ten  (hillings."  county. 

t  Se^I.  7.     And  it  is  further  eiiafled,   par.  6.     "  That  p^-^y  j^^^j^^ 

**  two  juftices  (hall  meet  four  times  in  the  year  or  oftner  if 

^^  need  be,   in  iheir  refpedive  divifions,  and  by  warrant  com- 

^^  mand  the  conftable,  &c.   to  tqakie  a  general  privy  fearch  in 

♦*  one  night,  for  ihe  apprehending  of  rogues   and  vaga- 

**  BONDS.     And  every  julticc  on  information  fhall  ifl'ue  his 

'<  warrant  to  apprehend  roguej  and  vagabonds  within  his  ju* 

»*  rifdidion. 

f  SeSI.  8.     And  it  is  further  enafted,  par.   7.     "  That  the  Eximlnatiftft* 
^'  juftice  ihall  inform  himfelf  by  the  examination  on  the  oath 
•'  of  the  perfon  fo  apprehended,  or  of  any  other  perfon,  of 
^*  the  condition  and  circumftanccs  of  fuch  perfon  and  where 
"  he  was  laft  legally  fettled  5  the  fubftance  of  which   (haJl  be 
"  put  into  writing  and  fubfcribcd  by  the  perfon  examined,  and 
**  by  the  juftice  who  ftiall  tranfmit  the  iame  to  the  next  quar- 
♦*  terfeflion— And  futh  juftice  fliall  order  the  perfon  fo  appre-  Puniftmcnt. 
•*  bended  to  be  publickly  whipped  {b)  and  fent  to  the  houfe  of  ,^v  videi* 
**  corredion  until  the  next  quarter  feffion  or  for  any  lefs  time.   Hen.  s".  i*. 
**  or  convey  him  by  pafs  under  hand  and  feal  to  the  laft  place  39  Eli*,  c.  44 
**  of  legal  fettlcment  j  but  if  it  cannot  be  found  then  to  the 
*'  place  of  birth,  or  if  fuch  perfon  be  under  the  age  of  four- 
**  teen  years,  and  have  any  father  or  mother  living  then  to 
^  their  place  of   abode  there   to   be  delivered  to  the  parifli 
•'  officers,  a  duplicate  of  which  pafs  and  examination  fliall 
•*  be  filed  at  the  next  quarter  feffions." 

t  Se^,  g.     And    it  is  further  ena6led,  par.  9.     «*  That  Further  pttnlfh* 
'^^  whercanyoffender  fliall  be  committed  till  the  next  feffion,  "*^'*^*  ^ 
*'  and  the  juftices  fliall  adjudge  fuch  perfon  a  rogue  and  vaga« 
*'  bond,  or  an  incorrigible  rogue  they  may  or^ler  him  to  bd 

**  detained 
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"  detained  in  the  houfe  of  corrcflion  not  exceeding  fix 
Tranfpottation.  "  monihs,  and  fuch  incorrigible  rogue  for  any  further  time 
**  not  exceeding  two  years  nor  lefs  than  fix  months,  and 
"  whipped,  and  afterwards  be  fent  away  by  fuch  pa&  mutJlis 
"  mutandis  as  aforefaid.— -And  if  fuch  perfon  being  amaU\% 
♦«  above  the  ?igcof  twelve  vears  the  fcffion  may  fend  him  t» 
'V  be  employed  in  his  majefty's  fervicc  cither  by  fca  or  luid. 
*'  And  in  cafe  any  fuch  incorrigible  rogue  fliall  break  or 
*'  cfcape  from  the  houfe  of  corre^ion,  or  Uiall  o0end  again  io 
^'  like  manner  he  (hall  be  tranfported  for  feven  years." 

+  StH.  10.  And  it  is  enabled  by  J3  and  14  Car.  i.  c.  11, 
♦'  That  the  juflices  in  feffions  may  tranfport  fuch  rogues,  va- 
"  gabonds,  and  fturdy  beggars,  as  (ball  be  convified.  and  ad- 
**  judged  to  be  incorrigible." 

.  t  Si^.  II,  And  it  is  alfo  ^na^edby  17  Geo.  ^.  c.  5.  L 
28.  '^  That  if  the  child  pf  any  vagrant  above  fevcn  years 
*'  of  age  (hall  be  committed  to  the  houfe  of  corrcdion,  tbt 
^^  judlces  in  feflions  may  order  fuch  child  to  be  placed  out  as  a 
*'  fcrvant  or  apprentice  untill  the  attainment  of  21  years  or 
<^  for  a  lefs  time,  and  if  any  oflfender  found  wandering  widi 
*'  fuch  child,  Ihall  be.again  found  with  the  fame  child  h  placed 
<*  out,  he  (hall  be  deeiped  an  incorrigible  rogue.'' 

t  Sedi,  12.  And  it  is  further  ena£^ed,  "  That  where  any 
<^  vagrants  have  been  committed  to  the  houfe  of  cprrc£boa 
*'  till  the  next  feffions,  if  on  examination  of  fuch  perfons  no 
**  place  can  be  found,  to  which  they  may  be  conveyed,  the 
*^  feffions  (hall  order  them  to  be  detained  and  employed  in  fuel) 
**  houfe  of  correftion  until  they  can  provide  for  themfehres, 
<*  or  until  the  juftices  in  feffionFcan  place  then)  in  fome  Uw- 
(^  ful  calling  as  fervants  or  apprentices,  foldiers,  mariners 0^ 
*'  otherwife." 

t  SeSf.  13.  And  it  is  further  enafled,  par.  10.  *^  That 
*'  the  jufticc  whofnallmr.ke  che  pafs,  (hall  at  the  fame  timf 
**  deliver  to  the  officer  appointed  to  convey  the  vagrant  a  note 
*'  or  certificate  (a)  afcertaining  how  they  arc  to  be  conveyed, 
by  horfe,  cart,  or  on  foot,  and  what  allowance  fuch  officer  is 
to  have,  according  to  the  rates  appointed  by  the  feflioo. 
"  ByfctS.  16.  Which  rates  the  juftices  are  authori(ed  ta 
<^  make  as  they  (hall  think  proper." 

t  Se^.  14.  And  it  is  further  enafled,  par.  u.  *<Tbatthc 
**  officer  (hall  convey  the  perfon  accordingly,  the  next  dire^ 
**  way  to  where  he  is  ordered  to  be  fent,  if  in  the  fame  county, 
"  riding,  divifion,  corporation  or  franchife ;  if  not  he  (hall 
**  deliver  the  perfon  to  the  conftable  of  the  firft  place  in  the 
^  next  county,  &c.  &c.  in  the  direft  way  to  the  place  whi- 
^*  iVvetVvevsXoVi^eotvveYcd,  together  with  the  pafs  and  dupli* 
ff^  Qaxc  oi  iVit  t-VL^xcCwvaxx^w^  vs^Lvcv^  V\%  ^^c^i^t  for  the  fame. 


(«;Thcaapre-  *< 
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^<  And  fuchconftable  (hail  immediately  apply  to  fome  juflfcii 
*^  of  the  divifion  who  (hall  make  the  like  certificate  and  deli* 
^.  ver  it  to  fucb  conftable  who  (hall  with  all  fpeed  convey  fuch 
««  pcrfon  unto  the  firft  par{(h,  town  or  place  in  the  next  coun* 
«*  ty  or  divifion  in  the  diredl  way  to  the  place  to  which  he  is 
**  to  be  conveyed.  And  fo  from  one  county  or  divifion  to 
««  another,  till  they  come  to  the  place  to  which  fiich  perfon  is 
«*  fcnt,  and  the  conftable  who  (hall  deliver  fuch  perfon  to  the 
•*  churchwarden  or  other  perfon  ordered  to  receive  him,  (hall 
*«  at  the  fame  time  deliver  the  fatd  pafs  with  the  duplicate  of 
<<  the  trxainination,  taking  their  receipt  for  the  fame/' 

+  Si£i.  15.  And  it  is  further  cna£ted,  par^  12.  **  That  Vagratjts  m:»t 
**  any  juftice  may  order  the  vagrant  to  be  fearched^  and  his  **'^*^^'^*^' 
**  bundles  to  be  infpeded  in  his  prefence  j  and  if  he  fhafl  be 
**  found  to  have  fufficient  for  his  paflage,  either  in  whole  or 
**  in  part)  the  juftice  (hail  order  fo  much  of  the  money  to  be 
*<  paid,  or,  if  other  efFe£ls,  to  be  fold  towards  taking  up  and 
•*  paiEng  fuch  vagrant,  &c.'* 

t  5^^.  16.  And  it  is  further  etia^^ed,  par.  17,  ««  That  if  Dutvof  ihetoii* 
*^  any  petty  conftable  (hall  bring  to  any  high  conftable  fuch  Stt)At»^ 
*'  certificate  as  aforefaid,  together  with  a  receipt  or  note 
*<  from  the  conftable  to  whom  the  penfon  was  delivered,  the 
^^  faid  high  conftable  (hall  pay  the  rates'  afcertained  by  fuch 
*^  certificate,  taking  the  petty  conftable's  receipt ;  the  high 
^<  conftable  to  be  allowed  the  fame  on  plffing  his  accounts,  oa 
"  his  delivering  up  fuch  certificate  and  receipt,  and  giving  his 
*<  own  receipt  for  the  fame  to  fuch  treafurer ;  the  fame  to  be 
*<  allowed  the  treafurer  in  his  accounts  ou  delivering  up  the 
**  vouchers  as  aforefaid,  and  if  the  high  conftable  (hall  refu(e 
**  or  negle<ft  to  pay  the  fame  on  demand,  it  (hall  be  lawful  for 
"  one  juftice,  by  his  warrant,  to  levy  double  the  fum  by  dif». 
**  trefs,  and  thereout  to  allow  the  petty  conftable  the  fum  af- 
**  ccrtainedby  the  certificate  and  fuch  other  recompencc  for 
**  his  trouble,  lofs  of  time,  and  expences  as  the  juftice  (hall 
«*  think  fit  J  the  overplus  to  be  returned  to  the  conftable  on 
«•  demaiid.  And  in  cities,  towns  corporate  and  other  places 
**  where  there  is  no  high  conftable,  the  petty  conftable  (hall  be 
^*  aHowed  what  he  (hall  fo  pay  porfuant  to  fUch  certificate  ia 
•'  his  accounts  on  delivering  up  fuch  vouchers^  or  if  any  maf- 
**  ter  of  a  houfe  of  correftion  (hall  deliver  fuch  certificate 
*<  and  receipt  to  the  treafurer,  the  treafurer  (hall  pay  the  fame 
<*  to  him  taking  his  receipt  for  the  fame  and  be  allowed  th« 
**  fame  in  his  accounts,  &c." 

t  SfSI.   17.     And  it  isenafted  by  26  Geo.  2.  c.  34.  f.   2.  E»p<'ncesofcon. 
**  That  when  the  high  conftable  hath  not  money  in  his  hands  ^*^y'^«- 
*'  fuiHcient  to  aitfwcr  the  faid  expences  the  treafurer  (ball  pay 

"  the 
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*'  the  fame  to  fuch  petty  conftablc  on  his  producing  the  ccrti- 
"  ficate  and  fuch  other  vpuchers  as  aforefaid." 

P  alt  ofcoiin  ''"  ^^^'  *^'  ^"^  it  is  further  enaSed,  by  17  Geo.  2.  c.  5, 
t/riciting  ccrti-  f-  i8.  "  That  if  any  petty  conftable  or  governor  of  any  houfc 
iu(c«  ^^  of  corredlion  (hall  counterfeit  any  fuch  certificate  or  re^ 

<^  ceipt,  or  knowingly  permit  any  alteration  10  be  made  there- 
'^  in  he.  (hall  forfeit  50/.  And  if  he  (hall  not  convey  fuch 
*'  vagrants,  or  not  deliver  them  to  the  proper  perfon  ;  or  if 
**  any  conftable  fliall  refufe  to  receive  any  fuch  perfoh,  or  to 
^*  give  fuch  receipt  he  ihall  forfeit  20/4  by  diftrefs  and  fale  bf 
*'  warrant  of  the  juftices  in  feffions  where  the  offence  (hatt 
"  be  committed  ;  half  to  the  informer  and  half  to  the  trca- 
**  furcr,  to  be  applied  by  him  as  part  of  the  public  ftock." 

Vagrant  to  be         i  S<^,   iQ.     And  it  is  further  enaficd,  par.    19.     "That 
Uitowork.       **  the  pari (h  or  place  to  which  any  rogue,    vagabond,   or  in- 
corrigible  rogue  (hall  be  conveyed  (hall  employ  in  work,  or 
place  in  fome  work-houfe  or  almshoufe  the  perfon  fo  con- 
veyed until  he  (hall  betake  himfelf  to  fome  fcrvice  or  other 
**  employment,  and  if  he  (hall  refufe  to  work,  &c.  the  over- 
**  feers  may  carry  him  before  fome  jufticc  to  be  ftnt  to  the 
•*  houfe  of  corredion  to  hard  labour." 

t  Se^.  20.  And  it  is  further  enabled,  paf.  ji.  **  Thait 
V'x^ethc  cafe  "  if  ^hc  churchwardeR  or  other  perfon  who  (hall  receive  any 
♦tkcxv.  Ring.  "  perfon  fo  fent  (hall  think  the  examination  to  bcfalfcb^ 
sl'[t  cfjcs  *  "  ^^y  ^^^^y  ^^^  perfon  fo  fent  before  a  juftice,  who,  if  he  fee 
t^o.  **  caufe   may  commit   fuch  perfon  to  the  houfe  of  corrcclioti 

**  till  the  next  feffions  ;  and  the  juftices  there  may  deal  with 
*'  luch  a  perfon  as  an  incorrigible  rogue.  But  he  (hall  not  bf 
**  removed  from  the  place  to  which  he  is  fent,  but  by  order  of 
"  two  juftices,  in  the  fame  manner  as  other  poor  perfons  arc 
**  removed  to  the  place  of  their  fcttlemcnt.'* 
Scwtiiihvpgrants  t  ^€^1.  21.  And  it  is  further  enadcd  by  the  faid  ftatute, 
par.  13.  "  That  the  conftablc  of  any  pari(h  or  place  within 
*'  the  counties  of  Cumbniand^  Northumberland^  Durham^  or 
**  the  town  of  Berwick  (hill,  on  any  perfon  being  fo  delivcreJ 
*^  to  him  by  a  pafs  and  examination,  whofe  place  of  legal  fet- 
"  ticment  is  in  Scotland  ^^Yw^x  the  examination  to  the  clerk 
**  of  the  peace  ;  and  convey  fuch  perfon  with  the  pats,  and 
**  deliver  him  to  fome  con(iable  or  other  ofHcer  of  the  next 
^  *^  parifh,  diftrifl  or  place  within  the    next  adjoining  (biro, 

•*  ftewartry  or  placeV  taking  ^J'S  leceipt  for  him  ;  and  if  an? 
**  fuch  vagrant,  after  being  fo  conveyed  into  Scotland  (h*ll 
**  be  found  wandering,  begging  or  mifbehaving  himfelf  in 
**  England  he  (hall  be  deemed  an  incorrigible  rogue.^ 

^  t  5^^- 2t2.     And  it  is  further  enaftcd,  par.    14.     "  That 

vajrsnts.     jj  ^^y  mafter  of  a  veflel  bound  for  Ireland^  the  Lflesof  MaOy 

**  Jci  ley,  Guernfcy  or  Scilly  fiiall,  on  warrant  to  hiaa  dircfl- 
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"  ed,   under   the   hand  and  fcal,  of  a  jufticc  of  the  placft 

•*  whfere  fuch  vcflel  fliall  lie,  take  on  board  fuch  vagrant    as 

•*  fhall  be  exprefled  in  the  warrant,  and  convey  him  to  fuch 

•*  place  ;  and    for   the  charges   thereof    the    conftable  who  ^j^^  ^^^^  ^^^ 

*^  ferves  him  with  the  warrant  (hall  pay  him   fuch  rate  by  grint<fhaUli% 

•*  the  head,  as  the  juftices  in  feflions  (hall  appoint,  and  fuch  coofeyed. 

••  mailer  (hall  on  the  back  of  the  w:trrant  fign   a  receipt  for 

**  the  money  fo  paid,  and  alfo  for  the  vagrant  fo  delivered. 

•*  Which  warrant  fo  indorfed  (hall  be  produced  to  the  juftiCc 

.  ^*  who  figned  and  fealed  the  fame,  and,  upon   his  allowance 

^'  thereof,  under  his^hand,  the  money  fo  paid  (hall  be  re-paid 

**  by  the  county,  as   other  money  for  conveying  vagrants. 

*'  And  fuch  mafter  negledting  or  refufmg  to  transport  fuch 

*'  vagrants,  or  to  indorfe  the  receipt,  (hall  forfeit  5  /;  to  the 

*^  poor  of  the  pari(h  or  place  where  the  offence  (hall  be  com* 

^*  mitted,  to  be  levied  by  diftrefs  and  fale  of  the  (hip  or  any 

**  goods  within  the  fame,  by  warrant  of  one  juftice^  return- 

*^  ing  the  overplus  on  demand  after  the  penalty  and  charges  of 
<^  the  fame  are  fatisfied.  But  no  mafter  ftiall  be^compelled  to 
**  take  on  board  more  than  one  vagrant  for  every  20  tons 

«  burthen." 

t  S€^.  23.  And  it  is  further  ena£led>  par.  ao.  "  It  (hall  **o^  iuuatick 
•*  be  lawful  for  any  two  juftices  where  any  dangenous  luna-  ^^^^^^^^^^ 
*^  tic  or  mad  perfon  (ball  be  found  by  warrant  under  their 
^'  hands  and  feals,  direded  to  the  conftables,  churchwardens 
*^  dnd  ove^feers  of  the  poor  of  the  pari(h  or  place,  or  fume  of 
*^  them,  to  cauie  fuch  perfon  to  be  apprehended  and  kept 
*^  fafely  locked  up  in  fome  fecure  place  within  the  county  or 
*'  precindl,  as  fuch  juftices  (hall  under  their  hands  and  feals 

.  *'  diiCAEl  and  appoint ;  and  (if  neceflary)  to  be  there  chained, 
^*  if  the  laft  legal  fettlement  of  fuch  perfon  (hall  be  within 
*^  fuch  county  or  precinct  ;  and  if  fuch  fettlement  (hall  net 

.  *^  be  there,  then  fuch  perfon  (hall  be  fent  to  the  place  of  his 
"  or  her  laft  legal  fettlement  by  a  pafs  mutatis  mutandis  as 
*^  aforcfaid,  and  (hall  be  locked  up  or  chained  by  warrant  of^ 
^>  two  juftices  of  the  county  or  precind  to  which  fuch  per- 
•'  fon  is  fo  fent;  and  the  reafonable  charges  of  removing, 
**  and  of  keeping,  maintaining  and  curing  fuch  perfpns  dur-> 
"  ing  fuch  reftraint  (which  (hall  be  only  during  fuch  lunacy 
^^  or  madnefb)  (hall  be  fatisficd  and  paid  (being  Hrft  proved 
••  upon  oath)  by  order  of  two  juftices  directing  the  church* 
**  wardens  or  overfetrs  where  any  goods,  chattels,  lands  or 

*  "  tenements  of  fuch  perfon  (hall  De,  to  ftizc  and  fell  fo  much 
*'  of  them  or  receive  fo  much  of  ttie  annual  rents  of  the  lands  «  •»    ^t*     « 
**  and  tencmenis  as  is  neceflary  to  pay  the  lame  and  to  account  niiUnotrcuraia 
*'  for  what  is  fo  feizcd,  fold,  or  received   10  the  next  quarter  ^^}  former 
«  feflTons,     But  if  fuch  perfon  hath  not  an  eftatc  to  pay  or  '^^{01^0!'^. 
*'  fatisfy  the  fame^  over  and  above  what  (hall  be  fufficient  to  aaticks. 

**  maintain 
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<*  maintain  bis  9r  her  family,  tbeaXuch  charges  (hall  be  paid 
*•  by  the  place  to  wKicb  fuch  pcrfon  belongs  by  order  of  two 
•*  juftices  dirc^cd  to  the  churchwardens  and  overfeers." 

fep^ltyofiodg.  t5c<J7.  24*  And  it  if  further  cnaftcd,  par.  23,  "  That 
ing  v4sra^tt,  <(  if  any  perfon  (hall  knowingly  permit  any  rogue,  vagabond) 
*^  or  incorrigible  rogue  to  lodge  or  take  (belter  in  his  hqufe  or 
*^  barn  or  ^ther  out-houfe  or  buildiqg  and  (hall  not  ap|irehend 
**  and  carry  him  before  a  juftice,  or  give  notice  to  the^confta- 
*^  ble  fo  to  do  ;  and  (hall  be  convidled  thereof  by  confefiion« 
'*  or  oath  of  ohe  witnefs,  before  one  juftice,  he  (hall  forfeit 
*<  not  exceeding  40  j.  nor  lefs  than  10  i.  half  to  the  inform- 
*<  cr  and  half  to  the  poor  by  diftrefs  and  fale ;  and  if  any 
^^  charge  (hall  be  brought  on  any  parifh  or  place  by  nn^an$  ^ 
^  fuch  offence,  the  fame  (hall  beanfwered  to  the  ftiid  ^arili 
*•  or  place  by  fuch  offender  and  be  levied  by  diftrefs  and  falc 
«<  of  his  goods  as  aforefaid  :  And  if  fufitcient  diftrefs  cannot 
(*  be  found,  fuch  offender  (hall  be  committed  to  the  houfe  of  • 
♦*  corrcdlion  by  the  juftice,  for  any  time  not  exceeding  one 
•<  month/' 

Children  born         t  5//7.  25.     And  it  is  further  cnafled,  par.  25.     «^  That 

la  vagrancy.        ^  where  any  woman  (hall  be  delivered  of  a  child  or  childreo 

'*  and  become  chargeable  to  the  parifh  or  place,  the  church- 

•*  wardens  or  overfeers  may  detain  her  until  they  canfafelj 

Mr  Bu     f       **  convey  her  to  a  juftice  5  who  (hall  examine  her  and  eommit 

thJ  juiiicc  mlft  **  her  to  the  houfe  of  correfiion  until  the  next  felHoos,  wfco 

njakc  a  record    "  may  ordcrhet  to  be  publickly  whipped  and  detained  for  anj 

ot  the  whole       »c  further  time  not  exceeding  fix  month^^  and   upon  applica- 

order  TO  givr  the  **  tion  by  the  chufchwardcns  and  overfeers  of  the  place  where 

f»mc  in  evidence  «»  Ihcwas  fo  delivered,  the  juftlces  at  fuch  feffioos  ftallordtfAe 

I'^ii/Tc'Ttcr!  "  treafurer  to  pay  them  a   reafonable   fum,   for  the  charts 

W4ra$  contciicd.  **  fuch  place  has  been  put  to  on  her  account,   and  if  (he(lttll 

'*  be  detained  and  conveyed  to    a  juftice  as  aforefaid ;  the 

**  child  of  which  fhe  is  delivered,  if  a  baftard,  (hall  not  be 

*'  fettled  where  fo  born,  nor  be  fent  thither  for  want  of  otbef 

*'  fetjtlcmcnt,  by  a  pafs,  by  virtue  of  this  aft  ;  bat  ihe  fcide- 

«<  ment  of  fuch  woman  fhaH  be  deemed  the  (ettlement  offiid 

**  child.'' 

•  Note.  3y  f'fV.  22.  whoevrrflmll  ncgleilhis  dnty,  orrefift  th^errcution  of  this  ift  Aall  fttfet 
f.it  cxcecdiug  5  /.  nor  under  2c  <^.  Bj  (t€t,  33.  the  charges  of  a|;prehcnding^  ConTcyiagt  nrtaifV 
t^i'.ir>5<>tiendcii  JmII  be  included  la  the  county  race.  Py  (t€t.  a 6.  an  tppcal  it  given  !•  t^ Mrt 
^•u  iru-r  iciiions  u  h-ch  fliali  be  linil.  And  by  fcdt,  34.  tic  power  of  fficUl  frjvcbifes  wlta regprJ « 
vig:4Uij,  U  excepted  fromcbis-A^* 
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Such  9f  the  Contents  as  have  the  Letter  (N)  added  at  the  End,  tefer  t»  the  Notes. 


ABORTION 

1  ^AUSED  by  a  potion,  or  by 
\^^  ftriking,  was  anciently  held  to 
be  murder  Pagexii  f.  16 

ABJURATION   OATH 

1  The  reafons  for  ordaining  it    96  f.  6 
a  Who  are  obliged  to  take  it.  (.7 

3  Any  two  julUces  may  tender  the  oaths 

4  How  members  of  univerfities  (hall 
take  it  97  f.  9 

c  No  peer,  or  commoner,  fhall  vote  in 
cither  houfe  before  taking  the  oaths 

f.  10 

A  B  S  E  N  C  E.—Fide  Church. 

J  By  I  Eliz.  c.  I.  whoever  fliall  abfent 
themfelves  from  church  on  Sundays, 
lie,  (hall  forfeit  12  d.  for  every  of- 
fence 19  f.  I 
Vol.  I.  ' 


2  Expofitions  of  this  ftatute      Pa^e  20 

5  By   23   Eliz.  c,    I.    Abfcnce   for  a 

month  incurs  a  penalty  of  20  /.     f.  6 

4  By  28  Eliz.  c.  6.  whoever  ^ftercon- 

vidion  (hall  abfent  himfelf,  (hall  pay 

20  /.  for  every  month  till  he  conform 

21  f.  12 

ABBEARANCE.— r/V/#^irrr(y. 

ABBEY  LANDS. 

1  To  moleft  any  granted  by  Hen.  8.  is 
fremuMtre  85  (N), 

A  B  D  U  C  T I O  N.--r/V#  «irrr/Vi  •^. 

ACCESSARY. 

I  Whatever  will  make  a  man  an  accef - 
fary  in  felony  will  make  him  a  prin. 
cipal  in  high  treafon  58  f.  39 


A  Tab  IE  or  Principal  Matters* 


^  There  may  be  acc'eflaries  in  petit  trea-  ] 
fon  Page  132  f.  5 

'5  But  the  offence  of  the  accell'ary  can 
never  be  of  a  higher  kind  than  that 
of  the  principal  f*  6 

4  In  forcible  marriage  to  receive  the 
offender,  makes  the  receiver  an  ac- 
ccfl'ary  after  the  fadt  172  f*  7 

5  Clergy  taken  from  accefTaries  before 
the  faft  in  burglary  by  3  and  4  W. 
and  M.  c.  9  165  (N) 

6  In  felonies  by  ilatute^  accefTaries  (hall 
be  liable  to  the  rules,  refpe^ng  ac- 
cefTaries, by  common  law     132,  153, 

164,  169 

7  A  wife  cannot  be  an  accefiary  for  re- 
ceiving her  guilty  hufband       4f.  10 

8  But  a  hufband  may  be  an  acceffary  by 
receiving  his  wife  iSid, 

9  In  manflaughter  there  can  be  no  ac- 
cefTaries btforethefaB  1 15  f.  2 

JO  If  one  advife  a  woman  to  kill  her 
child  yet  unborn  and  fhe  does  it  in 
furjuance  of  fuch  iul*vici,  the  advifer 
ii  an  acceflary  in  the  murder  121  f.  17 

1 1  In  piracy  accciTaries  are  triable  in  the 
fame  manner  a?  principals      152  f.  7 

12  Who  fhall  be  deemed  atcefTaries 
in  piracy  156  f.  15 

13  AccefTaries  in  piracy  fhall  be  deem- 
ed principal  felons  157  f.  20 

14 to  a  murder  at  lea  may 

be  tried  within  the  realm      119,  120 

15  There  are  no  accefi'aries  in  petit - 
larceny  J46  (N) 

1 6  Clergy  taken  from  accefTaries  both 
before    and  after  the  fait  in  robbery 

150  (N)5 

17  Clergy  taken  from  accefTaries  before 
in  Arfon  166 

i8  AccefTaries    after   are  flill  intirled 

Hid. 

1 9  No  accefTaries  after  the  fiid  in  Maim 

170  (N) 

20  Receivers  of  flolen  goods  are  made 
ACCeiTarics  alter  the  fad  232 

ACTION  ON  THE  CASE. 

I  ^ire  if  a  tenant  who  builds  a  dove 
cote  without  the  licence  of  the  lord 
of  the  manor  is  not  fabjed  to  an  ac- 
tion on  the  cafe  362.  f.  S 


2  Cannot  be  brought  for  a  iommn  na* 
fance  Pa^t  366 

3  An  innkeeper  is  fubjeA  to  it  for  re- 
fufing  to  entertain  a  gaeft      452  f^  2 

4  An  adion  on  the  cafe  lies  in  the  na- 
ture  of  a  writ  of  confpiracy  for  a  falfe 
and  malicious  profecation  for  anr 
crime  whether  capital  or  cot       347 

5  For  a  libel  the  truth  may  be  pleaded 
in  j  uftification  553  (N^i 

Vide  authors^  No.  7. 


ACCOUNT  S.—Fide    High-x^t 
Bridges, 

ACQUITTAL.— r/V^  Ccn/fira^j. 

ACCESS,— r/V/  Lilel.     No.  19. 

ACTING    PLAYS. 

1  By  ic  Geo.  2.  c.  28.  whoever  ihll 
aft  plays,  Wc.  for  hire,  without  li- 
cence, or  any  parts  thereof,  nothw. 
ing  a  legal. fettlement  intheplacf, 
fhall  be  deemed  a  rogue  and  vap» 
bond,  unlefs  he  fhall  forfeit  50/,  561 

2  A  copy  of  all  dramas,  or  any  ncr 
prologue  or  epilogue  (hall  be  feat  o 
the  Lord  Chamberlain  fourteen  to 
before  it  is  adted,  with  an  accontt 
where  and  wheA  it  is  to  be  aded, 
iigned  by  the  manager  on  pain  01 10^ 

3  The  chamberlain  may  prohibit  ihs 
faid  drama,  l^c,  being  aaed,and  wio- 
ever  fliall  offend  fhall  forfeit  jai.  Cj 

4  Whoever  fhall '  zitx  plays  in  poWic 
houles  fhall  be  deemed  to  aft  fcr  hire 

5  How  the  above  penalties  may  be^^ 
covered  '     j;  . 

6  How  far  it  may  be  nufance.         3&1 

ACCEPTANCE. 

I  To  forge  any  acceptance  of  anrbH 
of  Exchange,  IJc.    h  fclpny  witkrt 

^^^^^^  iiaii 

ACCOUiiT- 


A  Table   of  PuiNCiPAt  Mattbri; 


ACCOUNTANT    GENERAL. 

1  To  forge  the  name  of  the  accountant 
general  in  chancery,  is  felony  with- 
out clergy  Fa^t  zio  i\  15 

ACQ^UITTANCE 

1  To  forge  any  acquittance  h  felony 
without  clergy  210  f.  16 

ACCROACHING 

1  'Of  royal  power  formerly,  deemed 
high  u  eafon  49 

ACCIDENT.    . 


1  Homicide,  by  accident,  where  there 
is  not  the  appearance  of  a  fault  may 
be  jullilicd  1 10  f.  27  c.  29 

ADHERENCE. 

1.  Oftreafon  in  adhering  to  the  king's 
enemies.  54>  55 

2.  Property  adherent  to  the  freehold,  not 
the  fubje*^  of  larceny  at  common  law 

3.  How  the  ftcaling  fach  property  is 
puniihed  by  llatute  215,  219 

JD  ^UOD  DJMNUM. 

■- 1  Is  neccflary  before  an  ancient  high- 

^  way  can  be  changed  369  1.  3 

a  The  eft'ed  of  it  as  to  repairs  36b  (iN) 

369  (N)4 

3  Perfoni  aggrieved  upon  an  aJ  quod 
•      Jmmnum    may  appeal   to    the     next 

feflions  on  giving  ten   days   notice, 
which  (hall  be  final  3^^».3^7 

4  It  is  not  nccefTary  for  the  Ihcritt  to 
give  formal  notice  of  an  inquilition 
upon  this  writ  3S6  ;  N) 

r  An  appeal  to  the  feffion  is  a  waiver 
of  any  objection  to  the  manner  of 
executing  the  writ  ibid. 

ADMIRALTY. 

I  The  admiralty  courts  may  take  cog* 
-r     fiizancc   of  any  offences  againft  i6 


Rich.  2.  c.  5.  for  purfuing  quef- 
tions  touching  the  king  in  the  court 
of  Rome  Pajlt^  f.  18 

2  But  the  jurifdif^ion  moil  appear  on 
the  face  of  the  libel  f.  1 9 

3  All  felonies,  IsSc.  within  the  admiral's 
jurifdidion  (hall  be  tried  in  the  coun- 
ty by  the  king's  commiOion     *      152 

4  So  they  may  be  tried  either  at  fea  or 
upon  land  in  any  of  the  king's  do- 
minions by  commiifion  diredied  to 
the  admirals,  ^€.  under  the  feal  of 
the  admiralty  15^ 

5  What  offenders  may  be  tried  by  the 
admiMlty  \^% 

4^6  The  cdurt  of  admiralty  (hall  be  held 
twice  a  year,  at  the  Old  Bailey,  and 
in  fuch  other  places  as  the  lord  high 
admiral  (hall  dired  1^9 

7  How  the  judges  of  the  court  of  ad- 
miralty may  proceed  ihid,  f.  24 

ADVERTISING. 

1,  Publicly  advertifing  a  reward  with 
with  noquelHons  aflted  for  the  return 
of  things  ftolen  or  loft,  incurs  a  pe- 
nalty of  50/.  237.  f.  2 

ADVICE. 

I  It  is  not  maintenance  to  give  another 
friendly  advice  what  afbion  to  bring 
for  the  recovery  of  a  debt       537  f.  9 

2,  To  advife  a  woman  to  dellroy  the 
child  in  her  womb  is  murder  if  Hie 
does  it  purfuant  to  fuch  ^advife.  1 2 1 

3,  To  advife  a  prifoner  to  Hand  mute  is 
a  contempt  of  court,  c^o 

4,  \  privy  council  to  refufe  advice  is 
contempt  of  prerogative  ^i 


ADVOWSON. 

1  By  12  Ann.  c.  4.  Papifts  dibbled  to 
grant  any  advovvfon  44  f.  6 

2  By  1 1  Geo.  2.  c.  \']^  Zvtry  grant  or 
deviie  of  any  advowfon,  t5r.  by  a 
Papift  Qiall  be  void,  unieU  for  the  be- 
nefit of  aprotefiantpMrchafer  45^71 

3  If  fuch  advowfon  (hall  cpme  into  the 
king's  liaiids  the  kiogihallprefent. 

P  p  2  ADULTEKY 
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ADULTERY. 

I  How  it  may  excufe  liomicide   from 
the  guilt  of  murder    Page  io8  (N)  i 


AFFRAYS. 

1  What  amounts  to  an  affray  265  c.  63 

2  It  is  a  public  oll'encc'  to  the  terror  of 
the  people  /^/V.  f.  1 

3  Therefore  an  aflault  in  a  private  place 
is  not  an  affray  ibij^ 

4  Affrays  arc  enquirablc  of  at  the  leet 
as  common  nufances  ihiJ, 

5  No  quarrelfomeor  threatening  words 
will  amount  to  an  affray       ihU,  f.  2 

6  fi  ut  a  conftabJe  may  carry  a  threaten- 
er,  before  a  magiftrate,  to  find  fure- 
ties  266 

7  To  fend  or  to  carry  a  challenge,  or  to 
difperl'e  letters  infinuating  a  dcfirc  to 
fight  is  a  very  high  offence    thid.  f.  3 

8  And  to  challenge  or  to  provoke  an- 
other to  fight  on  account  of  money 
won '  at  play,  incurs  forfeiture  of 
goods  and  imprifonment  for  two 
years  ibid, 

9  There  may  be  an  affray  without  ac- 
tual violence,  as  going  armed  in  fuch 
a  manner  as  may  naturally  infpire 
terror  ibid.  i.  4 

10  How  fuch  offence  is  prohibiieJ  by 
flatute,  {Vide  '*  Riding armca^*}  ibid. 

1 1  Magi  Urates  may  proceed  again  ft  and 
commit  offenders,  either  ex  ojf.cio 
or  bv  {orzc  or  writ  ;  in  the  tint  c;*fc 
rlic.  record  muil  be  ceriitied  into  the 
cxwiiequer;  in  thelaft  cafe  into  chan- 

■  CiTV  267  f.  56 

12  The  under- ihcriff  may  execute  the 
writ  dircC>cd  by  2  Edw.  3.  if  it  is  di- 
re.^tei  to  the  \\\q\Va  (,  7 

13  iNone  mall  wear  armour  undtr  pre- 
tence of  fear,  but  a  man  may  affrrn- 
blc  his  ncir;ribc'jri  lor  tne  protctlion 
of  his  hraiii  ibtU,  f.  8 

14  Nor  are  private  wr»apony,  or  coats 
of  mail,  within  the  iiatutc     ibid.  f.  9 

15  Nor  thvfe  v.ho  arm  thenilclvcs  to 
fupprefs  dang'.Tcus  rioters     c68  f  10 

16  How  far  aa  affray  may  be  fapi.n  ffod 
by  a  private  pcriuii  ibid,  i\  1 1 


17  Any  one  may  part  people  fightingi 
or  going  to  iight  till  the  heat  be  over, 
and  then  deliver  thcxn  to  the  confU- 
ble»  to  be  taken  before  a  magiibite 
to  find  fureties  Page':Z%  L  11 

18  If  any  dangerous  wound  cnfuefrom 
fuch  affray  a  byc-ftandcr  is  juAihcd 
even  in  wounding  the  offender  in  or- 
der to  fecure  him  until  the  event  cf 
the  wound  be  known  f.  12 

It;  A  conllable  is  bound  at  his  peril  to 
apprehend  fuch  ofFenders  ;  and  per- 
fons  rcfufmg  him  their  afliflance  mxf 
be  fined  and  impriibned  (.\\ 

20  A  conllable  may  impriibn  peribas 
artually  in  his  view  engaged  in  ss 
affray  ;  even  if  the  affray  be  made 
upon  himfelf  untill  he  can  take  hia 
to  a  magiilrate  ;  but  if  only  hot 
words  arc  ufed  he  can  only  comaud 
them  to  avoid  fighting  on  pain  of 
imprifonment  2S9 

21  And  if  the  affray  be  in  a  houfe,  or 
affrayers  fly  to  a  h<nife»  the  conftabie 
may  break  open  doors  ibid.  f.  16 

22  But  he  is  only  to  prefervc  thepcace, 
and  not  to  panifh  the  bi«ach  of  it, 
^r.  C 17 

23  A  juftice  may  iffue  his  warrant  to 
apprehend  an  affrayer,  l^e.        f.  \l 

24  Where  a  dangerous  wound  is  given 
a  juftice  may  either  commit  or  bail 
the  offender  27a  f.  19 

25  Affrays  are,  in  general,  punilbbic 
byline  and  imprifonment  in  proportsGO 
to  the  heinoulnefs  of  the  offence  f  lO 

26  As  in  fighting  a  duel,  or  can}ingi 
challenge  (for  which  one  wssfiBfd 
100/.)  or  by  attempting  a  rcfcuejff 
obilruding  officers  in  the  difchargecl* 
their  duty  ;  or  by  committing  tkof^ 
fence  in  any  coniecrated  place  UiU 

22,  i] 
L'j  By  5  and  6  Fdw.  6.  c,  4,  to  qcai- 
rel,  chide,  or  brawl  in  anychurder 
church  yard,  incurs  fufjjeniion  i* 
ingrcj)u  ecAeJag  in  a  layman,  andffca 
miiullration  of  office  in  ackrk;  fof 
fo  long  as  the  ordinary  (hall  think  £t 

28    ;  n  :.i:;tc  or  lay  vioient  hands  opa 
r  in  a  ^urcb  or  chorct^'fri 
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ipfofa£io  excommunicate  the  offend- 
er Page  271  f,  25 

29  To  flrike  another  with  a  weapon  in 
a  church  or  church  yard,  or  to  draw 
with  that  intenr*  incurs  esccommuni* 
cation  as  aforelaid,  and  the  offender 
on  convidlion  by  a  jury,  or  confef- 
fion  on  the  evidence  of  two  witnelTes 
(hall  have  one  of  his  cars '  cut  off. 
ihid.  r.  26 

5c  And  there  mufl  be  a  precedent  con- 
vidlion  fent  to  the  ordinary,  or  the  of- 
fender (hall  not  be  excommunicated 
272  f.  27 

31  Son  affault  demefne  is  no  excufe  un- 
der this  ibtute  f.  28 

32  Churchwardens,  l^e,  who  turn  per- 
fons  from  a  church,  t^(,  for  diilurbing 
the  congregation  arc  not  within  this 
zCt  f.  29 

3  3  The  ecclc/iafttcal  court  may  proceed 
upon  the  two  firft  clauffs        272  (N)  • 

34  But  if  they  proceed  for  damages  on 
any  of  the  claufes  they  (hall  be  pro- 
hibited, (iff.  ibid. 

35  Cathedrals  and  their  cymetries  are 
.   within  the  aft  ihid. 

36  By  I  Mary,  c.  3.  to  difturb  any  li- 
cenfed  preacher,  to  break  any  part 
of  the  church  is  imprifonment  for 
three  months,  ^r.  273 

37  How  fuch  offender   (hall  be  tried 

ibiJ. 

3^  To  diflurb  a  reader  of  the  common 

prayer  is  within  the  aft        ibtd,  f.  3 1 

39  By  1  W.  and  M.  c.  18.  to  diflurb 
any  foIerateJ  preacher  incurs  a  penal- 
ty of  50  /.  on  convidtion  before  any 
juftice  on  the  oath  of  two  witneffes 

f,  32 

40  To  make  an  affray  in  any  of  the 
king's  inferior  courts  of  juftice  is 
highly  finable  $g  f.  10 


AGE.— ride  Infancy,  l£c.  No,  2  to  6. 


AGNUS    D£.J. 

1  By  13  Eliz.  c.  2.  whoever  fhall  bring 
any  into  the  realm  to  be  worn,  ihall  be 
gMihy  of fremunire         JPageSt  f.  24 

2  And  if  a  juftice,  on.  information, 
docs  not  difcover  the  ofience  to  a  pri- 
vy councillor  in  fifteen  days  he  (hail 


be  equally  guilty 


i.  2; 


ALLOY. 

I  Wha^  portion   (hall  be  mixed  with 
gold  and  (ilvercoin        70  c.  18  (N)x 
nde  Coin,    £uliion.    Treajhn. 


AFFIDAVITS.— 5/^  Perjurj. 

AFFIRMATION. 

k  By  8  Geo.  i.e.  6.  the  affirmation  of 
quakers  (liall  have  all  the  confe- 
qucnces  of  an  oath  333  f*  24 


AIDING  and   ASSISTING. 

1  Thofe  found  in  a  fpecial  verdift  to 
have  been  aiding  and  afiifting  are 
guilty  as  principals  55  f.  26, 1 16,  f.  9 

2  Not  within  the  ftatutc,  llabbing,  i 
Jac^  I.  c.  8  116  f.  7 

3  In  rape,  all  aiders  prefent  are  princi- 
pals 170  f.  6 

ALLEGIANCE. 

1  By  13  Car.  2.  c.  I.  corporators 
mufl  take  the  oath  of  allegiance,  i^c. 
at  the  fame  time  when  the  oath  of 
ofiice  is  adminiftcred  i  ^ 

2  By  I  Geo.  i.  all  officers  civil  or  mi- 
litary (hall  lakft  the  oath  of  allegiance 

3  By  25  Car.  2.  c.  2.  all  ofBccrs  who 
hold  places  of  fuft,  tsfc,  ftiall  take 
the  oaih,  dffr.  f,  2 

4  Allegiance  is  fo  infeparable  from  a 
natural-bom  fubjed  that  he  cannot 
by  any  mecns  renounce  it  5 1  f*  / 

5  By  II  Hen.  7.  c.  i.  it  is  declared  th.it 

all  fubjedls  arc  bound  by  their  aiU* 
gietnce  xo  ferve  the  king,  in  his  wars 
and  that  none  fliall  for  the  true  duty 
of  his  allegiance  be  conviil  of  any 
offence  52  f.  1 1 


.  ppj 


^  Thcrcfort 


A  Table  of  Przncipax.  Matters. 


6  Therefore  every  kit\g/ar  the  timt  he- 
ing  has  a  right  to  his  people's  ;ille- 
giancc  Pa^e^zi.  15 

7  A  king  out  of  foj/ej/ten  has  no  light 
to  allegiance  f.  16 

%  The  people  are  bound  to  Tt^&.  him 

ibid, 

9  Allegiance  is  due  before  coronation 

r.  18 

10  By  I  W.  and  M.  c.  2.  the  people 
of  £ng)and  are  abfolved  from  their 
allegiance  to  a  Popifli  fuccefTor  f.  2 1 

11  Y^y  I  Will,  and  M.  whoever  fhall  re- 
fufe  the  oaths  of  allegiance,  ^r,  fliall 
be  committed,  (s^c.  95  f.  4 


A  L  £  and   BEER. 

1  By  I  Will.  3.  c.  14.  no  brewer  or  re- 
tailer (hall  ufe  any  molaAes,  coarfe 
fugar,  ^t".  on  pain  of  forfeiture  and 
penalty  of  100/.  312  f«  n 

2  l>y  ID  ;ind  II  Will.  3.  c.  21.  if  they 
Ihall  receive  above  the  weight  of  ten 
pounds  of  fuch  articles  into  their  cuf- 
tody  they  fhall  forfeit  100/.  and  the 
fcrvant  or  afliilant  therein  20/.    f.  ']'^ 

3  By  9  Ann.  c.  12.  They  fhall  not  ufe 
any  broom,  wormwood,  &c.  on  pain 
of  20/.  <.  79 

4  By  12  Ann  c.  2.  no  fugar,  honey, 
foreign  grains,  Guinea  pepper,  t^i- 
fencia  bine,  coculus  Indicas,  &c. 
ihall   be   XLit^  on  pain  of  20/.     513 

f.  80 

5  By  8  Eliz.  c.  9.  magiftrates  (hall  fix 
the  price  of  ale  and  beerveliels  f.  81 

6  Within  the  bills  of  mortality  beer 
barrels  (hall  contain  36  gallons  and 
all  barrels  32  gallons,  and  in  orher 
places  34  gallons  f.  82 

7  Ale  and  beer  Ihall  be  retailed  by  a 
ftandard  meafure  f.  83 

.8  No  ale  or  beer  exported  (hall  be  un- 
laden f.  84 


A   L  I   E   N. 

I  Living  in  England  owes  a  local  al- 

iegiante  50  f.  5 

•X   How  10  bt  uxdvtlcd  for  treafou  ibid. 

%  \ 


3  Aliens,  whether  in  amity  or  tiot, 
who  invade  the  kingdom  in  a  hoftik 
manner  fhall  be  tried  by  martial  Itw 

Page  50  f.  6 

4  Alien  friends  may  import  vidnals 


AMMUNITION. 

I  By  22  Geo.  2.  c,  33.  Every  pcrfoi 
in  the  fleet  who  fhall  waHe  or  deftroj 
ammunition  fhall  be  ponifbed  b]r 
court-martial  76  £20 

AMERCIAMENT. 

I  Hov^  murder  was  anciently  amerced 
114*  ^«  22.  117.  Ci 


AMBASSADORS. 

I  How  they  are  to  be  dealt  witk  io 
cafes  of  trealbn  and  other  capital  of- 
fences 51 

ANIMALS.— fViiV  Lmrcenj.    No 
to  58. 

ANGLESEA. 

1  Salop  is  confidered  a«  the  next  EngliA 
county  %is^ii\ 


A  N  N  L'  I  T  I  E  S. 

1  To  forge  any  order,  &c.  for  exche- 
quer annuities  is  felony  without  clrr- 

gy  107  f.  % 

2  Or  any  South-fca  annuity  or  di*k*e«i 

aog  i.  II 

ANCE8  TOR. 

I  By  I  Jac.  I .  c.  4.  the  fnatfnt  Beir 
(hall  not  be  liable  to  penalties  iacwr* 
ed  by  the  recmja^cy  cS.  the  anecflor, 
unlcfs  the  king  had  feized  two  tliirds 
of  the  luuUin  tJie  ancsftor'iHfe  W 

3o£h 


( 
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^  But  if  the  heir  bealfb  a  recufant  the 
eftatc  is  liable  to  the  forfeitures  of 
the  anctftor  unlefs  he  conform  Page 

3of.56 

y  Lands  in  the  fee  tail  claimed  from 
anceftor  arc  not  liable  i^/V. 

4  By  33  Hen.  8.  c.  39.  the  heir  is  char- 
geable with  the  debts  of  his  ancef- 
tor, &c*  itiJ, 

APPLES. 

t  Ma)r*be  cngrofled  483  f.  17 

'»  The  duty  on  importation    J2«  f.  121 
3  By  what  meafore  to  be  fold        f.  izo 


APPROVER. 

•f  If  any  gaoler  ihall  approve  his  pri- 
ibner  he  ihall  be  guilty  of  felony  194 

APPEALS.~riV#  Higbnj^ays. 

I  Whoever  apfealt  to  Rome  incurs  /r#- 
munire  79  f.  15 

9  Such  as  were  formerly  made  to  Rome 
(hall  now  be  made  to  chancery     do 

f.20 

3  A  defendant  aggrieved  for  herefy 
ihould  appeal  to  a  higher  ecclefiafti- 
cal  court  and  not  to  a  temporal  one 

4  If  a  wife  bring  a  malicious  or  falfe 
appeal  (he  ihall  be  imprifoned  till  ihe 
make  fine  to  the  king  4,  5 

5  An  appeal  may  be  brought  for  maim^ 
fjig  176  (N) 


APOTHECARY, 

f  By  3  Jac.  I.e.  5.  no  recufant  con- 
vid  ihall  ule  the  trade  of  apothecary 

29  f.  47 
gL  Exempted  from  felling  fpirituous  li- 

quors  461 

APPRENTICESHIP. 

f  Py  5  Eliz.  C.4-.  no  perlbn  ihall  exer- 
die  a  trade  nor  employ  any  perfoii 
therein   unlefs  he  has   iened  lev  en 


years  ar  an  apprentite,  opon  pain  of 

40  /•  a  month  Page  564,  c.  90 

2  Confb-uflions  upon  the  above  ilatute 

565  (N) 

ARCHBISHOP.— riV^aitr).  Bificf. 

ARMED  and  DISGUISED. 

t  Whoever,  being  armed  and  difguifed, 
ihall  ileal  fiih  out  of  a  river  or  pond« 
or  rcfcue  an  offender  ihall  fuffer  with- 
out clergy  a2af.4 

2  Or  ihall  appear  in  any  inclofed  place 
where  deer  are  kept--*-or  in  any  high 
road,  &c.  or  ihall  deiboy  any  fallow 
deer,  or  rob  any  warren         187  f.  2 

3  Or  fhall  aiTemble  to  the  number  of 
three,   for  the  purpofe  of  fmuggling 

227  f.  I 

4  In  nvifat  memner  the  offenders  rouft  be 
armed  228  (Nji 

A  R  R  E  S  T* 

f  An  innocent  peribn  indiaeS  not  fub* 
mitting  to  an  arreft  hy  ^Afarrani,  if 
unavoidably  killed,  the  officer  is  juf- 
tified  106  f.  12 

1  Homicide  during  an  affray  in  conic-' 
fequenCe  of  an  arreft  in  a  civil  ac- 
tion may  be  juftificd  if  the  officer  is 
refilled  107  C  17 

3  How  far  one  perfon  may  intcrpofc  to 
refcue  another  from  an  arreit,  with- 
out incurring  the  guilt  of  murder  if 
death  enfue  120  f.  rA 

4  What  homicide,  in  endeavouring  to 
efcapc  from  an  arrcil  ihall  be  deemed 
murder  '     ^«  ST 

ARMS  and  ARMOUR.— f7dV  Jffrays. 

1  By  2  Edw.  3.  whoever  ihall  ride 
armed,  ihall  forfeit  their  armour  and 
be  imprifoned  266  f,  4 

2  The  power  of  judices  upon  this  ack 

267  f.  5 

3  By  3  Jac.  I.  c.  5.  No  popiih  recufant 
convidl  (hall  keep  armb,  4fc.    ^6  f,  17 

•t   By  3 1  Fliz.  c.  4.   whoever  (hail  em- 
■      bt'zzie  the    kiE\^*%   %KtDL\^^ct  ^  ^j^    ^^ 

(         P  P  4  ^S&S'Q^&X. 
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amoant  cf  zo  i.  (hall  be  guilty  of  fe- 
lon/ Pa^i  75  f.  1 8 


ARSENALS. 

By  1 7  Geo.  3.  c.  24.  whoever  (hall 
damage  or  dcHroy  the  king's  arfenals 
(hall  luftcr  deaih  without  clergy    75 

L  19 


ARSON. 

1  Is  malicioufly  burning  the  houfc  of 
amtbtr  165  c.  39 

2  Not  only  a  xnaafion,  but  any  houfe, 
with  the  out-buildings  may  be  fubjefts 
of  this  oiFence  166 

3  So  alfo  barns  full  of  corn  whetJier 
adjoining  the  houfe  or  |iot  f.  i 

4  And  the  word  domui  is  fufficient  with- 
out manfionalis  ihid. 

5  But  burning  \\it  frame  of  a  houfe  or 
ViJ}ack  of  corn  is  not  arfon  f.  2 

6  But  by  5  Eiiz.  c,  13.  to  burn  corn  in 
the  four  northern  counties  is  felony 

.    without  clergy  il^id- 

7  And  by  22 and  23  Car.  2.  c.  7.  to 
bum  in  the  night  corn,  grain,  hay  or 
barns  or  other  hcmfes  is  felony      ihid. 

8  It  is  not  arfon  to  burn  a  houfe  of 
which  a  man  is  in  poflciiion,  or  feized 
in  fee,  even  though  in  a  town  and 
with  intent  to  burn  other  houfes  (but 
a  pauper  may  be  guilty  of  this  of- 
fence for  burning  the  publick  work- 
houfe,  ^'c.)  i.  3 

9  P'or  no  iniiuticn  to  do  an  injury  is 
felonious  lUiJ, 

\o  ELt  it  may  be  puniihcd  as  a  mifde 
mc»nor  ihiii, 

11  Aad   barely   fctting   the  houfc    on  i 
iirc,  will   not   conftiture  this   crime, 
unlcf:.  ithurn  iCj  i\  4. 

12  If  a  man  burn  the  houfe  of  j/.  and 
thereby  h:.ppcn  to  burn  the  houfc  cf 
i>.  he  may  be  indicted  for  burning 
the  houlb  of  H.  'V^.'V.  f.  5 

Op   malicious  jkcknoiaries  aff.  4 

223 

*3    ^y  37  Hen.  S.   c.  6.  f.  4.  to  burn 

any  cart  ioaied  with  fuel  incurs  |o/. 

.,  unducblc  siamajc^  zz")^  wj^  \ 


14  By  4  and   5  W.  and  M«  c.  23  10 

burn  the  (OK;ert  for  red  or  fad&ck 
game  within  the  tiine  ipecified,  \|m» 
prifonment  for  one  month,  ^c./^.t:} 

li 

15  By  28  Geo.  2.  c.  19.  to  burn  tk 
covert  for  d<er  or  gamc^  aoy  fum  b^ 
tween  5  I,  and  40  /•  i^'<^* 

16  By  1  Geo.  i.  c.  4^.  to  bum  scj 
wood  or  coppice  is  felony        224  f.  5 

17  By  9  Geo.  i,  c.  22.  to  bora  any 
houfe,  barn  or  out-houfc,  or  toy 
hovel,  cock,  mow,  or  ibck  of  con, 
llraw,  hay  or  wood,  or  torefi^a 
offender  is  felony  without  clergy  itiL 

1 8  A  prifon  within  the  proteftion  of 
this  ad  #^V.  (.\)i 

19  But  a  IcfFee  for  years  cannot  be 
guilty  by  burning  the  hou(e  in  ivkid 
he  is  in  pofTeflion  iiiJ.  (N)i 

20  How  a  iieclaraticn  and  an  uulUlt-'ni 
difl'er,  upon  this  ad  iM.   Nji 

21  By  10  Gee.  2.  C.-32.  to  fet£reto 
any  coal-mine,  felony  without  dergf 

22  By  9  Geo..  3.  c«  29.  to  burn  aof 
mill,  felony  without  clergy  ;  b«tthc 
profecuiion   muii  be  within  eighteea 

"  months  ib:d.  i*.6 

23  For  other  offences  bv  burnirg  //// 

(N) 


ARTIFICERS. 

1  The  offlnca  cf  sedvcing  thea 

2  By  5  Geo.  I.  c.  27.  to  fcducc  ara« 
Hccrs  in  wool  or  metal,  or  any  deck 
or  watdi  maker  into  any  foreign 
Cxountry  incuri  a  pcna!r\'of  100/. ani 
three  months  impriibnaic&i         ^'1 

3  The  court  can  iuf.id  but  cm  penainr 
on  CK£  information,  although  ag-^ni 
jciicral  ciiendcrs  tkL  (N) 

4  Or  if  fuch  artificer,  ufing  Ids  tnde 
abroad,  iliall  not  return  home  on  nc- 
ticc  given  him  he  thail  lolc  his  Uht- 
ram  legem,  &c.  L  J 

5  On  comphjnt  to  a  julUce  that  asf 
perfon  i&  endeavouring  to  fcduce  fiid 
artiiicer,  &c«  he  may  bind  himoverto 
vk<:  c^uarter  fcifioos^  and  on  convidioa 

he 
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-'  he  (hall  be  imprifdned  till  he  gives 
ftcurity  Page  559 

6  By  23  Geo.  s.  c.  13.  to  fedoce  any 
fnanut'adurerin  woolf  mohftir^  cotton 
or  lilk,  &:c.  or  any  artificer  as  above 
mentioned,  incurs  a  peflalcy  of  500/. 
'  and  imprifonmenc  for  twelre  months 
for  the  fird  offence,  and  1000/.  and 
two  years  for  the  frcond  f.  4 

^  A  coach  fpring  maktr  is  within  thi^ 
flatute  f.  5 

8  Byat  Geo.  ^.c.  60.  to  fedu^  any 
workman  in    the  printing  callicocs, 

"^    nufliif,    cbttons^    &c.    incurs     the 
'    iame  punifhment  ^60 

9  By  25  Geo.  3,  c.  67.  to  feduce  any 
perfon  employed  in  the  iron  and  fteel 
manufacture ;  or  i»  the  making  of  the 
tools  and  utenills  incurs  the  fume  pu> 
Aifhment  f.  7 


•  ASSERTION. 

I    To  afTert  that  both  or  either  houfe  of 
parliament  have  a  legiilativc  autho- 
rity without  the  king  is  ftemunirt  86 
yids  speakings 


ASSAULT  and  BATTERY. 

I  An  afTault  is  an  attempt,  with  vio- 
lence, to  do  a  corporal  injury  to  ano- 
i  ther  263  c.  62 

2.  As  by  (Iriking  at  him  ;  or  pointing 
ao.oiienfive  weapon  ;  holding  up   a 

0  •  fid,  &c.  or  any  other  ad  dene  in  an 

•  ■  ^ng^y  manner  ihid,  f.  i 

3  But  no  words  whatfoever  can  amonnt 
'    to  an  af&ulc  ibid. 

4  An  oftender  nuiy  be  found  guilty  of 
the  afTault  and  acquitted  of  the  bat- 

.    tery  ibid. 

^  A  battery  is  any  injury  adnally  done 

to  the  perfon  of  another ;  as  fpitting 

in  his  face ;  treading  on   his  toes ; 

joining  him  in  a  revengeful  manner 

ibid.  f.  2 

6  luery  battery   includes   an   alTault  ; 

■  therefore  if  the  aCault  be  ill  laid  and 

*  the  batter V  good,  it  is  fufficient    ibid. 

f .  I 


7  It  is  no  battery  for  an  officer  to  \tf 
his  hand  gently  upon  the  perfon  he  is 
about  to  arrcft  ^^.?'  264 

8  How  a  battery  may  be  juftified  ibi^. 

f.  i 

9  Son  ajfault  dtfTtt/ne  maybe  taken  ad- 
vantage'of  on  an  indictment,  as  well 
as  in  an  aftion ;  it  may  be  giveq  in 
evidence  under  nnt  guihy  in  the 
firll  and  muft  b^*  pleaded,  fpccially  in 
the  latter  -ibid^ 

10  How  afTaulcs  and  batteries  are  pu- 
nilhed  '  ^  264  f.'4 

1 1  Aflaulting  peers  or  members  of  par- 
liament ibfd.  C  ^5 

12  Affaulting  clerg)men         i6id.i.6 

1 3  Affaulting  a  mailer  or  milb"e{s  ibid. 

f  7 

14  Aflaulting  a  pri\7  councillor-    ibid^ 

f.S 

1 5  AfTault  for  money  won  at  play     f.  9 

16  AfTaulting  in  the  llrcets  wiili  intent 
to  fpoil  cloaths  265  f.  10 

17  To  affault  by  (hooting  at  an'cthtr 

ibid.  f.  1 1 

18  AfTaulting  with  intent  to  rob  ibid. 

r  12 

19  AfTaulting  a   mafler    woolcombe^, 

&c.  fbid.  {.  I  J 

20  To  afTault  or  threaten  an  adverfary 
for  faing  him,  or  the  attome>',  coun- 
fel,  or  jurors  in  the  caufe,  or  a  gao- 
ler for  detaining  a  prifoner  is  a  coii- 

'  tempt  90  f.  14 

21  A  prifoner  i^fTaulting  his  gaoler  mav 
be  lawfully  killed  by  him  in  the'at- 
fr-iy  107  f.  13 

22  In  a  bare  affault  upon  a  houfe,  if  thae 
owner  fling  out  his  money  it  is*  no 
burglary  '  160  f.  3 

23  But  otherwifc  if  upon  the  aiTault 
the  door  be  opened  and  be  enter  the 

'  houfe  i(Si 

24  To  aflault  with  intent  10  hinder  the 
exportation  of  corn.  Sec.  is  a  mifvic- 
meanor  243 


A  S  S  E  M  B  L  Y.^Fide  Riot. 

I   An  unlawful  affembly  is  a  difturbancc 
of  the  peace  by  ^ttiim%  barely  affem- 

bling  2r-r 
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An  tflembly  of  a  mtn's  friends  for 
the  defence  of  his  perfon^  &c.  is  un- 
lawful Page  297 
Bat  foch  an  affembly  in  a  man's 
houfe  for  the  defence  of  it  is  lawful 

f.  10 

.  How  unlawful  ailemblies  fhall  be  fup- 

jpreffed,  &c.  f.  1 1 


ASPORTAVIT,— r/Vf  Lareny. 

Is  cffential  to  ever}'  indi£bnent  for 

larceny  134  f.  2 

What  fhall  be  faid  a  fufHcient  a/for- 

iatin  135,  (N)i  isgf .  18 


A  S  S  I  Z  E.—Fide  Bread. 


ASSURANCE. 

I  To  forge  or  counterfeit  the  common 
feal,  &c.  of  the  London  or  Royal  Ex- 

•  change  Afiurance  Offices  felony  with- 
out clergy  209  f,  14 

a*  Deftroying  a  (hip  to  obtain  the  af- 
furance  is  felony  without  clergy.  185 

ATTAINDER. 

1  Anciently  it  nvas  thought  that  any  one 
might  kill  an  attainted  pcrfon   106 

2  But  iti$  now  determined  to  be  mur- 
der 121  f.  15 

3  An  attainder  in  piracy  corrupts  not 
the  blood  >53  ^«  7 

ATTORNIES. 

1  An  attorney  may  profccnte  or  defend 
in  the  court  where  he  is  inrolled  on  a 
fpecial  retainer  542  f,  28 

2  He  may  lay  out  his  own  money  in  the 
caufe  and  maintain  an  atlion  to  reco- 
ver it  ibid. 

3  How  they  may  proceed  in  other 
courts  ibid, 

4  If  any  attorney  be  guilty  of  deceit, 
collufion  or  impofition  he  iliallbe  dif- 
^  uaU6ed  and  imprifoned        542^29 

5  As  \\  here  \vc  {\ies  ovlX  axibabcrt  Jat, 


feifinam  falfeljr   reciting  a  recorery 

^•g^  543  '^  3» 

6  As  where  he  brings  a  frecife  againft  a 
poor  man  9  who  had  no  title,  m  order 
to  get  pofTeflion  f.  33 

7  Or  if  he  appear  andconfefs  jodgnett 
without  warrant  f.  34 

8  Or  pleads  a  falfe  plea  to  iapoie  on 
the  court  f.  ]{ 

ATTEMPT  to  ROB. 

1  By 7  Geo.  2.  c.  21.  whoever  ihaU  it 
fault  another  by  menace,  or  in  a  ri* 
olent  manner  demand  their  jH'Operty 
with  an  intent  to  rob  iball  be.cnoA 
ported  for  feven  years  14S 

2  How  the  bfience  mnft  be  laid  aai 
proved  ibid.  (N)2 

AVOIRDUPOIS  WEIGHT. -5« 
Bread. 

AUDITA  ^VERSl/t 

I  Conformity  upon  i  Jac.  i.  c.  4.  ill 
good  bar  on  an  audita  ftenk 
againfl  an  informer  30  f.  {} 


AUTHORS. 

By  8  Ann;  c.  19.  authors  or  thriraf- 
figns  (hall  have  the  fole  right  of  print- 
ing their  works  for  fourteen  yeartt  &€• 

A  mufical  compoiition  is  wrtloD  tk 
aft  f  M.  (N) 

So  an  abridgment,  or  an  index  lUf 
be  within  it,  bvLtciterezs  toadiait 
'  iiil 

But  every  volume  before  pnbBcatiov 
mud  be  entered  in  Stationer's  Hal1» 
in  the  manner  defcribed  f.  15 

And  nine  copies  fliallbeleftdiextibf 
the  univerfitxes,  &c,  fi  2^ 

And  after  the  expiration  of  ihcfui 
fourteen  years  the  right  fhall  retail 
to  the  authors,  if  livings  for  anodier 
fourteen  years  477  f.  :f 

Vl  TVw^  cafe  of  literary  property  (N)  7 
^  8  Modi 
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$  MoJc  of  afligning  the  prapcirty  h  as 
to  protect  uie  coDtingent  intereft  of 
authors  Fagi  (N)  7 

jp  By  8  Geo.  2,  c.  13.  the  property  of 
engravings  is  fecured  to  their  inven*-^ 
tors  for  iourtcen  years  477  f.  28 

10  But  the  ftami  of  the  proprietor,  and 
'    the  day  0/  publication  muil   be  en*^ 

graved  on  the  plate  (N)  I 

11  By  17  Geo.  3.C.  57.  proprietors  of 
prints  may  bring  an  a£tion  on  ctfe,&c. 
for  altering,  adding  to«  or  diminifh- 
ing  the  prints  478 

12  By  15  Geo.  5.  c.  53.  the  aoivei^- 
ties  and  colleges  may  ppnt  their  own 
books,  &c.  at  their  own  prefs     f,  29 

AVERMENT.— r/Vfr  Indi&mini. 


B. 
BACON    and    PORK 

t.  TMported  may  be  Seized.  P.  520 
1  f.  108 

^«  At  what  prices  they  may  be  export- 
ed, f.  109 

I  May  be  exported  although  they  do 
not  exceed  the  prices  mentioned,  f.i  xo 

4  How  they  may  be  exported  to  places 
in  amity  with  the  crown.  f.  1 1 1 

5  The  duties  to  which  they  are  fubje€l. 

f..  1 12  to  114 

BAIL. 

I.  A  ji^ce  of  the  peace  may  either  bail 
t  or  commit  one  who  has  dangerouily 
/,  wounded  another^  till  the  year  and 
day  be  paH;  but  he  ought  to  be  cau- 
.  tious  if  the  wound  be  dangerous.  270 
^  A  juflice  of  the  peace  cannot  bail  in 
homicide  per  infortunium  ov/e  defen- 
dendo^  but   mult  commit  till   the  af- 
iizcs ;  but  tlie  offender  may  be  brought 
,    up  by  habeas  corpus  and  bailed.      1 14 
J  Anciently  they  might  have  been  bail- 
ed by  12  men  upon  the  writ  de  odio 
.    it  atia.  C,  24 

4  Whoever  is  bail  for  another  may  take 
,   care  to  have  his  appe;:rance  recorded. 


withottt  being  guilty  of  maintetiaflce 
Pa7#j39f«  19 

5  By  21  Jac.  I.  c.  26.  to  acknowledge, 
or  procure  to  be  acknowledged>  any 
recognizance^  bail»  &c  in  the  name 
of  any  other  perfon  without  their  coil* 
fcnt,  is  felony  ijH{,g 

6  In  putting  in  bail  before  a  jttdge»  if  a 
man  per/onate  another  in  one  county, 
and  the  bail  be  £Ied  in  another,  the 
trial  ihall  be  where  the  perfonacing 
was  committed  lyg 

7  The  bare  pcrfonatingorackftowledg* 
ing  is  no  felony,  but  a  miidemeaQort 
unlcfs  the  bail  be  ixled  ihid* 

8  Bail  put  in.  in  feigned  mama^  and  no 
fuch  perj'ons  exift,  the  offender  cannot 
be  profccated  for  perfinating\  but 
he  may  bcfet  in  the  pillory  179  (N)t 

9  By  4  W  5  W.  &  M.  c.  4.  perlonating 
bail,  before  commiifioners  authorized 
to  take  bail  in  actions  depending  in 
the  courts  at  Weftminfter,  by  which 
the  perfon  perfonated  ihall  be  made 
liable  to  pay,  &c.  is  felony*    I79f«  it 


BAILIFF. 

1  Of  a  corporation  is  within  13  Car.  2. 
c.  I.  mud  take  the  oaths.         15  f.  | 

2  By  5  Geo.  i.  c.  4.  he  Ihall  not  be 
prefent  at  any  other  place  of  worOiip 
than  in  the  cliurch  in  his  official  habit, 
&c.  17  f.  5 

3  By  8  Hen.  6.  c.  9.  bailiifs  of  a  fran- 
chifc,  not  returning  the  king's  writ 
upon  forcible  entry,  (hall  forfeit  20/. 

277  f.u 

BAILMENT. 

1  Bailment  of  goods  to  another  for  a 
fpecial  purpofe,  gives  the  balee  fui  h 
a  foffeffion  of  them  that  he  cannot  be 
guilty  of  felony  in  dealing  them  while 
the  poffejfion  continues  1 34  f.  3 

2  But  it  the  bailee  take  :siv/zy  partxii  what 
is  bailed  to  him,  he  may  be  guilty  of 
felony,  for  his  poifelfion  was  of  the 
nubole,  as  one  entire  thing,  and  not 
of  any  dilHnd  and  feparate  part     135 

3  The  bailment  alfo  mult  be  fairly  and 
honelUy  obtained  j  for,  if  it  appears 
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5  No  indictment  good  without  the 
words  C9mmunif  barra^atorP  526  f.  9 

9  But  contra  formam  ftatuti  will  not  vi- 
tiate an  indidtment  for  barratry,  al- 
though the  ftatute  only  goes  to  the  pu- 
niihment  f.  10 

10  It  need  not  be  charged  to  be  done  at 
any  particular  place  f .  1 1 

11  But   it   m lift  conclude  contra  patem 

f.  la 

1 2  The  parties  muft  interchange  a  note 
of  the  particular  matters  to  be  given 
in  evidence  f.  13 

13  The  punilhment  of  this  offence  f.  14 

BARRISTERS.— r/Vir  Coun/ellors. 

1  Shall  take  the  oaths,  Arc.  in  open 
court,  before,  they  (hall  be  admitted 
to  the  vocation  8 1  f,  27 

2  By  7  Will.  3.  c.  24.  barriflers  prac- 
tiiing  as  fuch  in  any  court  whatfoever, 
without  taking  the  oaths,  &c.  and 
fubfcrihing  the  declaration  incur  a 
tremuniri  84  f.  43 

3  By  13  Will.  3.C.  6.  and  i  Geo.  i.  c. 
13.  every  perfon  who  (hall  a^as  bar- 
rillcr,  &:c.  in  any  court*;  in  England 
fhall,  within  three  months,  &c.  fub- 
fcribe  the  oaths  at  Weftminftcr,  or  at 
the  general  fclTions  of  the  peace 
where  they  rcfide,  cr  they  (hall  iffo 
facJo  be   rciuicrred    incapable  of  the 

O.id  ofHcc,  and  6ir  ccnvicUon,  (ball  be 
difabled  to  fue.  Sec,  or  to  vote,  &c. 
and  forfiMt  (joo  /.  97 

4  By  St.  Wf It.  2.  c.  49,  none  of  ihr 
king's  council,  :^c.  (hall  receive  any 
freehold  while   the    thing  is  in  plea 

5  46  f.   IX 

J   A  barrifter  receiving  part  of  land  for 

hts  'wages,  after  the  iiiit  is  det^rrmmed 

is    not  within   28    Edw.    i.    c.    11. 

againft  champerty  548  {,  20 

6  A  barriftcr  cannot  juftify  iniiredt 
pradices  to  influence  a  jury     549  f.  5 

f  A  counfel,  hating  rtctwed  bis  fit, 
may  Uwfully  fet"f«nh  his  client's 
caufc  to  the  bed  advantage,  but  he 
cannot  give  him  money  to  maintain 
his  fiiit  542  f.  27 

i  Barri(l«frs  are  liable  to  puniflmient  for 
any  deccitfai  pradice  f.  29 


9  By  St.  Weft.  i.  c.  29.  if  they  btiwk 
the  court  or  the  party,  they  (hall  be 
dij barred  and  imprifoned,  Uz^Fag^^i^x 

f.2} 

10  And  counfellors  not  fwom  art  as 
much  within  this  ad  as  ferjeants,  &c 

•530 

BARON  AKD  FEME Tiit  ffm 

Covert, 


BASE    MONEY. 

I,  If  the  king's  minifters  mr.ke  money 
of  bafer  alloy  than  they  ought,  il^ 
and  their  receivers  and  comforten 
are  within  the  Ilatute  of  treasons    6t 

'■•55 

2  To  utter  bafe  money  knowiagly  is  a 
high  mifprifion  at  common  law    f.  ;6 

3  By  8  and  9  W.  3.  c.  a6.  whoeverihill 
make  bafe  coin  refembie  the  cmicnt 
money  of  England,  or  fliall  wall  cr 
colour^  &c.  any  round  blanks  of  baic 
metal  for  that  purpofe^  their  aiders, 
&c.  are  guilty  of  high  treafon.        64 

4  By  I  and  i  P.  and  M.  c.  J 1.  to  import 
bafe  foreign  coin  current  here  is  high 
treafon  65  f.  65 

5  I'he  perfon  importing  muil  know  it  to 
befalfe  f.^ 

6  If  ba/e  tnomy  be  found  on  a  fafpicious 
perfon  he  may  be  arrefted       66f.6l 

nde   Coin, 


BASTARD.      , 

1  By  21  Jac.  %.  c.  27.  if  a  womaak 
delivered  of  a  baftard  child,  and  pri* 
vately  endeavour  to  conceal  the  deatk 
of  it  fo  as  to  prevent  it  being  known 
whether  it  be  bom  alive  or  not,  a- 
cept  the  mother  can  prove,  by  one 
witnefs,  that  fuch  child  was  bora 
dead  (he  (hall  fu£fer  as  in  ca(e  of 
murder  121  f.  17 

2  No  ballard  children  bom  in  vagrai* 
cy,  (hall  gain  a  fettlement  by  biitk« 
or  be  fent  to  the  place  wlurr  bofi 
for  want  of  other  fettlemeiU  ;  hot  ^ 
fettlement  of  the  mother  ihall  betki 
fettlement  of  fuch  chD d        576  C  »$ 

BATTERV. 
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BATTER  Y.—ri4ii  JJfault. 
^  t  Every  battery  includes  an  aflattltP263 

2  If  the  aflault  be  ill  laid  the  defen- 
dant may  be  found  guilty  of  the  bat- 
tery itiJ. 

3  A  battery  is  any  injury,  however 
fmall,  done   to /ir /^c/&»  of  another 

f .  z 

X  But  one  may  juftlfy  laying  bis  bands 

gtntlj  on  anotbir  for  a  lawful  purpofc 

264. 

5  How  battery  may  be  juftified.and 
punifhed  f.  3,  4 

6  Surety  of  the  peace  may  be  required 
for  a  threatened  battery  254  f.  7 


BAWDY    HOUSE. 

f  An  infurreaion  to  dcflroy  all  bawdy 

'  boufes  is  high  treafon,  from  the  ^^- 

mrality  of  the  intention.         54  f.  25 

t  The    offence  of  keeping  a  bawdy 

houfe  is  a  common  nufance    3  >  7  c-  74 

3  kjenu  invert  is  puniftiable  wiih  her 
hu(band  for  this  offence,  or  without 
him,  if  he  does  not  live  with  her     4 

f.  I2(N)II 

4  A  lodger  who  keeps  only  a  fmgle 
room  for  this  purpofe  is  indidable  as 
the  keeper  of  a  bawdy  houfe  357 

5  This  offence  is  liable  to  fine,  im- 
prifonment  and  fuch  infamous  punifh- 
ment  as  the  court  (hall  think  lit  ibid. 

6  But  the  bare  folicitation  of  chaflity  is 
nal  indictable  iii'd. 

f  A  man  may  be  bound  to  his  good 
behaviour  for  haunting  bawdy  houfes 
with  women  of  bad  fame«       261  f.  2 

<  How  offenders  may  be  apprehended 
and  profecutions  carried  on    358  f.  5 


B  E  A  C  U.—Fide  Trees. 


BEARS. 

1  Pear,  or  other  things  of  a  bafe  na- 
ture, are  not  fo  regarded  by  the  law, 
that  a  man  fhould  die  for  their  fakes. 


and  therefore  cannot  be  the  fubjeft  of 
larceny.  f^iM  t  2% 


BEASTS. 

X  The  felonious  taking  of  domefiiek 
beads,  as  horfes,  mares,  colts,  &c» 
or  any  creatures  dosnita  natwtM  as 
poultry,  &c.  may  be  the  fubjedof 
larceny.  144  C  t% 

2  But  animals  of  a  bafe  nature  as  dogs» 
bears,  foxes,  &c.  or  any  animals 
first  natur^t  and  unreclaimed,  cannot 
be  the  fubjed  of  larceny.  143 


i  E  E  K.—nde  Jle.    Brewr. 


BEHAVIOUR. 

1  A  juftice  of  the  peace  may  commit  one 
guilty  of  a  forcible  entry  if  he  refufe 
to  give  furety  for  his  good  behavi- 
our 276 

2  The  author  of  an  obfcene  writing  may 
be  bound  to  his  good  behaviour  as  a 
perfon  of  evil  fame  3S5  f«  9- 

3  By  34  Ed.  3.  c.  I .  juftices  of  peace  arc 
required  to  take  of  all  them  that  be 
not  of  good  fame,  fufficieAt  furety 
for  their  good  behaviour  261 

4  But  this  means  of  fuch  only  as  btend 
to  break  the  peace  f,  2 

5  Or  thofe  who  by  quarrelfome  be. 
haviour  give  juft  fufpicion  oif  their 
readinefs  to  break  the  peace         ihiJ. 

6  As  for  offences  contra  henos  mores,  as 
frequenting  bawdy  houfes,  fpeaking 
contcmptuoufly  of  a  magiftrate  though 
not  in  the  execution  of  his  office  ;  or 
of  a  conftable  or  other  inferior  officer 
in  the  difcharge  of  his  duty  ibid, 

7  But  this  furety  cannot  be  required  for 
barely  calling  another  names  f.3 

8  This  power  in  the  magiftrate  is  dif- 
cretionary  and  he  may  take  the  inrety 
of  all  whofe  behaviour  involves  them  in 
the  defcription  ofperlbns  dtvil  fame 

262  f.  4 

9  But  if  he  commit  for  want  of  furety 
he  mud  fhew  the  caoie  with  conveni* 
cnt  ceruinty,  ,^v. 
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*Io  Inftances  in  which  this  furety  has 
'^    been  taken  Pog^'  162  (N)  1 

1 1  A  r.'ccgiii'/ancc  for  fuch  i'urety  may 
be  r-rieit.  u  by  a  commiliJon  of  the 
f\;cLice  intended  to  be  prevented  by 
it  f.  5. 

:J^iJe  CcnfcmptSy  No.  16.  20. — Conf pi- 
racy ^  No.  ao. 

BEGGARS. 

1  Soldiers  or  failors  wandering  as  bcg- 
,     gars   without   a    tellimonial   from  a 

jufticc  ihall  be  guilty  of  felony  with- 
out clergy.  183  c.  48 

2  Beggars  pretending  to  be  foldiers  or 
Tailors  fhall  be  deemed  rogues  and 
vagabonds  '    184  f.  6 

3  All  perfons  going  about  from  door  to 
door,  or  placing  thcmfelves  in  llrects, 
highways,  or  pafTages,  to  beg  or 
gather  alms  in  the  parishes  or  places 

■    where  they  dwell   are  to  be  deemed 
•    idle  and  diforderly  perfons  5 

4  One  ju  (lice  may,  on  convidHon  by  one 
wimefs,  &c.  &c.  commit  fuch  offender 
to  hard  Jabour  for  a  month.         ihld, 

5  Any  perfon  may  apprehend  fuch  beg- 
gars and  carry  thrm  before  a  jufticc, 
if  they  refill  or  efcapc,  they  (hall  be 
punifhed  as  rogues  and  vagabonds  ih. 

6  The  jufticc  may  order  the  overfeer  of 
the  parifti  to  give  the  perfon  appre- 
hending luch  beggar  a  reward  of  5  /. 

I'iiii  ragranrs,  ibid» 

BELL  METAL,—/'/./-  Stckn  Goods. 


BENEFIT  OF  CLERGY.  VideFcknus. 


BENT. 

I  By  15  and  16  Geo.  2.  c.  33.  whoever 
llKill  dcliroy  bent  en  the  fea  coafts 
(lull  foiicit  20  J.  ibid. 

BIGAMY. 

I  Byi  Jac.  I.e.  II.  if  any  married  per- 
ion,  fnail  nir.rry  another  perfon,  the 
fcrincr  h'jrD:ind  or  wife  being  alive, 
Hull  be  guiity  of  felony  174 


2  The  ofr'endcrs  maybe  tried  in  dc 
county  where  thc}*  arc  apprehended 
but  it  is  no  felony  Page  174 

3  If  thc  hufband  or  wife  jhc^.!l  be 
continually  remaining  beyond  ihefcis 
by  the  fpacc  of  fevcn  years  togcihef. 

f.  2 

4  Or  {hall  be  abfent  the  one  from  tlie 
other  for  the  fpacc  of  fevcn  yeaii 
within  the  kingdom ,  the  one  not 
knowing  the  other  to  be  alive  withii 
that  time.  %hL 

5  Or  if  either  ci  them  fhall  be  di- 
vorced or  the  marriage  declared  void 
by  the  fpiiitual  court  at  the  time  of 
the  fecond  marriage.  f.  j 

6  Or  if  cither  of  thc  parties  art 
within  thc  age  of  confent.  iW. 

7  But  this  offence  fhall  not  incur  at- 
tainder, corruption  of  blood,  lofs  of 
dower,  or  difherifon  f.  4 

8  A  divorce,  a  'vinculo  mainmoMti,  and 
siKo  a  meufa  et  thoro  caufa  adult trii  ^ 

fatuita  is  within  the  exception  of  this 
ftatute.  f.  { 

9  Where  one  of  the  parties  is  widiiii  di 
age  of  confent,  the  other  is  thereby 
alfo  exempted  from  the  felony,    f.  6 

10  /f  the  firft  marriage  be  beyond  fca, 
and  the  latter  in  England,  the  party 
may  be  indi^led  for  it  in  England  f.7 

11  And  quert  if  he  may  not  though  die 
firft  marriage  be  in  England,  and  the 
fecond  beyond  fea  f.  8 

12  The  firft  and  true  wife  is  not  an  ad» 
mifTable  evidence  againft  her  hufband 

>7J(N)i 

13  She  cannot  even  make  an  affidavit  o 
poftpcne  the  trial.  ^fc/. 

14  But  the  fecond  woman  is  a  competent 
Vv'itnefs.  iiid* 

15  A  fecond  hufband,  without  priritf 
of  the  firft  marriage,  is  intitled  to  tk 
profits  of  the  ivo/nan^s  indnftry    itUl, 

16  The  produ<5lion  of  thc  fcntence  in  a 
fuit  for  jaditation  does  not  precladc 
the  proof  of  the  marriage         (N) 

17  If  fuch  a  fentence  were  condnfire 
evidence  againft  the  fad  of  maniagti 
yet  it  may  be  impeached  by  fraud  or 
coUufion.  iiii. 


Fide  Marriage^ 


BIUS 
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BILLS.— ^/V/p  Forgery •  Cho/es  in  Jciion. 

I  By  2  Geo.  2.  c.  25.  it  is  felony  with- 
:  our  clergy  to  forge,  or   caufc  to  be 

forged,  or  to  ailiil  in  forging,  any  bill 
I  of  exchange  or  proniiiTory  note  for 
•  the  payment  of  moaey^gr  any  indorfe- 
)         meat  thereon.  Pai^e  210  f.  16 

B     2  And  by  7  Geo.  2.  c.  22.  to  forge,  ^x. 

any  acceptanca,  o^  number,  or  prin- 
1^        dpal  fum  thereon.  241  f.  id 

.J  3  So  alfo  by  31  Geo.  2.  c.  10.  tofurge, 
gi         &c.  any  bill  to  receive  the  monies  due 

to  any  feaman,  &c.  2 1 2  f.  2  f 

J    4  Or  by  9  Geo.  3.  c,  30.  knowingly  to 

utter  the  fame.  ihU, 


BILLS  OF  MORTALITY.— /^iV/z/^t^^ 
233.  Chairman.  CattU  No.  8.  21.  BrtaJ, 


BILLINGSGATE.— r/V^  Nui/anas. 


B  I  R  C  H.—FUe  Trees. 


B  ]  S  H  O  P.^ — /VwV  Pr^tmumin. 
»  Ptfiry. 

i.  Every  bifhop  may  convid  for  herefy 
within  his  own  diocefe,  and  proceed 
to  poniOi  by  church  cenfures.     6  f.  4 

Z  But  no  0/i&^rfpiritual  judge  can.  ibid. 

3  By  24  Hen.  8.  c.  9.  the  archbilhopof 
either  province  may  cite  the  offender, 
if  the  immediate  ordinary  confents,  or 
if  he  negleds  his  duty.  f.  5 

4  By  II  and  12  Will.  3.  c.  4.  whcever 
flMll  coQvid  a  pofijb  bijhop  of  faying 
mafs,  (hall  receive  100/.  and  the  of- 
fender be  condemned  to  perpetual  im- 
prifonment. — But  this  is  repealed  by 
18  Geo.  3.  c.  60.  provided  the  of- 
fender ihall  have  taken  the  oath  there- 
in prefcribed  before  any  profecution 
commenced.  39  ^*  2 


B  I  T  C  H.—FiJi  Dor. 
VoL.L 


BLACK    ACT. 

1  By  9  Geo.  i.  c.  22.  it  is  felony  with- 
out clergy  to  appear,  armed  and 
DISGUISED  in  any  inclofed  grounds 
where  deer,  hares,  or  conies  are  ufu- 
ally  kept.        ^  Page  1 87 

2  Or  in  any  high  road,  open  heath,  com- 
mon^ or  down.  187  f  2 

3  Or  CO  hunt,  wound,  dcftroy,  or  (leal 
any  fallow  deer.  i^/V. 

4  Or  to  rob  any  warren  where  hares  or 
conies  are  ufually  kept.  ibid. 

5  Or  to  Heal  or  take  away  any  fiih  out 
of  any  river  or  pond.  222  f.  4 

6  It  is  alfo  felony  without  clergy,  wbe^ 
tber  armed  and  di/gui/ed  or  not  to  hunt, 
wound,  dellroy  or  Aeal  any  fallow 
deer  in  any  of  the  king's  inclofed 
parks  or  forcfts.  [Sed  Fide  16  Geo. 
3.C.  30.^.  189)  187 

7  Or  to  break  down  the  head  of  any 
fifh.pond  whereby  thefifh  ihall  be  loft 
or  deflroyed.  2 1 2  f.  4 

8  Or  to  kill,  maim,  or  wound  any  cat- 
tle. 180  f.  2 

9  Or  to  cut  down  or  defhx>y  any  tree* 
planted  in  any  avenue  or  growing  in 
any  garden,  orchard,  or  plantation, 
for  ornament,  fhelter  or  proEt.     2 1 5 

10  Or  to  fet  fire  to  any  hoafe^  barn, 
ou:«houie,  or  to  any  hovel,  cock, 
mew,  a  flack  of  corn,  draw,  hay,  or 
wood.  2241*4 

11  Or  to  malicioufly  flioot  at  any  p cr- 
fbn  in  any  dwclling-hourc  or  oihtr 
place.  22^ 

12  Or  to  fend  any  letter,  without  any 
name  fubfcribcd  tlu-reto,  or  /igned 
with  a  fictitious  njnie  df^mrmiing 
money,  venison,  or  other  valuable 
thing.  226  f.  3 

13  Or  to  forcibly  rcfcueany  perfon,  ia 
cullody  fur  any  of  the  above  ofl^nces. 

224  f.  4 

14  Or  to  procure,  by  gift  or  prcmife  of 
reward,  any  perfon  to  join  in  com- 
nitting  any  fuch  unlawful  aft.     ibid. 

15  Any  two  jullices  may  receive  infor- 
mation on  the  oath  and  fubfcription 
of  one  witnefs,  which  they  fliall 
tranlinit  to  a  fecretary  of  fbtc,  who 

g^q  Si 
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IS  to  lay  the  fame  l)cfore  the  king  and 
council,  where  an  order  may  be  made 
for  the  offcndtr  to  furrender  himfelf, 
after  proclamation  at  two  market 
towns,  at  the  time  and  in  the  manner 
directed  by  the  afl ;  and  if  he  neglc^l 
to  furrender  he  fhall  be  deemed  con- 
vifted  of  felony  without  clergy  ;  and 
the  king's  bench  or  goal  delivery,  on 
prod  uft  ion  of  the  order  of  council,  may 
award  execution  againll  the  offender. 
Page  187  f.  88 

16  And  whoever  fliall  ahtt  an  offender 
after  the  time  limited  for  his  furrender 
is  expired,  (hall,  an  cottviSiomf  be  guil- 
ty of  felony  without  clergy.    1 88  f.  4 

17  But  the  furrender  claufe  (hall  not 
fupcrfede  the  power  of  magiftratcs  to 
apprehend  the  offender  by  the  ordi- 
nary procefs  of  law.  185  f.  5 

18  But  if  he  is  apprehended  by  the  or- 
dinary procefs,  it  (hall  avtrt  the  con- 
fequcnccs  of  the  furrender  claufe,  and 
the  offender  fholl  be  tried  by  the  com- 
mon law. 

19  The  hundred  is  made  liable  to  the 
extent  of  200/.  for  the  offlrnces  men- 
tioned. No.  8,  9,  10. 

20  But  the  perfons  injured  muff  giiT 
notice  to  forae  of  the  inhabitants, 
within  two  days  after  the  offence  is 
Committed  and  be  examined  within 
four  days  after,  touching  their  know- 
ledge of  I  he  offence. 

2 1  The  a^ion  to  be  within  one  year ; 
and  if  the  offender  be  convicted  with- 
in fix  months  after  the  offence,  the 
hundred  is  exonerated. 

21  JuiHces  may  iffue  their  warrants  to 
iearch  for  llolen  venifon. 

23  Perions  wounded,  or  if  killed,  their 
executors,  :^c.  are  intided  to  50/.  fcr 
apprehtndiog  and  con^i^^ng  an  of- 
fender 

24  This  acl  to  be  openly  read  at  the 
quarter  ic£on$,  ^. 

.V.  B.  fsr  thi  cUn/tt  mot  rtftrrti  U   t'a 


BLACK    LEAD. 

y  **v  15  Gcow  !•  c.  lo.to  enter  a  black 
Ie«i  ooBt  ^  ibrcc,  and  take  away  t 


wad,  cawke,  or  lead,  &c«  their  aid* 
ers  and  abettors  (hall  be  tranfported 
for  fcven  years,  or  whipped.  /•  218 

f.  12 


BLASPHEMY. 

I  All  blafphemiesagainfl  God,  or  con- 
tumelious reproaches  of  our  Savio8r« 
are  offences  at  common  law,  pnniflk* 
able  by  the  temporal  judges  with  fine* 
impri(onment,  and  Infaiiny.     10  f.  1 

Vide  Riligiou. 


BLOOD.— /7i//  Corrafiha  0/  BM, 


BLACK     MAIL. 

1  By  43  Eliz.  c.  13.  whoever  inhaUtii; 
near  the  borders  of  Comberiind, 
Weffmoreland  or  Dorham,  fliall  tab 
any  perfons  or  goods  and  iinpn(ai 
them  till  ranibm  made.  Sec  &c  tA 
fuffer  death  without  clergy.         20I 


BLUDGEON— /7^  FagrsMt. 

I  By  23  Geo.  3.  c  88.  a  peHon  ^ 
prehended  with  a  bludgeon  or  otkr 
off^(ive  weapon  apcm  him,  witkii* 
tent  felonioaflr  to  allault  loochEri 
Ihall  be  deemed  a  rogoe  and  n^ 
bond.  |i| 

BOATS. 

1  By  »o  Geo.  2.  c.  31.  nopeiibiiftill 
cziry  in  a  tilt  A«£/,  (fr.  more  tka 
57  paffcngcrs  and  3  by  the  «^.  Nor 
in  any  gtiur  hat^  more  than  Sfofa- 
gers  and  two  by  the  way.  Nor  cia 
Sunday  more  than  8  pcHbos  ora  ^ 
ferry-  J^ 

2  And  \£  2XLJ  greater  nomber  fhaflkr 
taken,  and  any  paffenger  in  a  botf)i 

/mnUr^f4  ibaii  be  dromied,  dieiH 

•  vigator  of  the  boat  «^^"  IxtrmaMfi 

tfj  mfiUm.  p 

5  No  pertbo  ihall  sie  any  beat  or  faii|t 

oa  a  Sondaj  wiUMMu'che  aUov^oe 
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of  Tome  ju(Uce  of  peace,  on  pain  of 
5  I.  Page  1 1  f.  3 

4  But  40  watermen  may  be  appointed 
by  the  Watermcns  Company  to  i^tty 
boats  over  the  Thames  on  a  Sunday. 

12 

Vidi  2  Geo.  3.  r.  28.  for  thefts  hy  bum 
boats  on  the  Thames. 

BON  D.—Vide  Ufurj,  Extortion, 

I  Stealing  an  obligation  is  not  within 
21  Hen.  8.  c.  7.  139  f.  14 

i  Nor  is  the  Healing  a  bond,  felony  by 
the  common  law.  f,  2  2 

3  But  by  2  Geo,  2.  c.  25.  the  ftealing 
of  bonds  and  certain  other  chofes  in 
adtion,  is  made  fuch  felony  as  Heal* 
ing  the  property  they  fecure  would 
be.  •  142 

4  Thofe  who  have  an  equitable  intcrett 
in  a  bond,  may  maintain  another  for 
the  recovery  of  it.  539  f.  17 

5  A  bond  is  within  29  Eliz.  c.  6.  which 
authorizes  the  king  to  take  the  goods 
of  a  perfon  abfenting  himfelf  from 
church  on  default  of  paying  the  20 1. 
a  month.  22  f.  14 

6  By  9  Ann.  c.  27.  to  forge  South  Sea 
bonds     is     felony    without    clergy. 

208  f.  1 1 

7  By  7  &  8  Will.  3.  bonds  given  to  pro- 
care  the  return  of  a  member  to  parlia- 
ment, are  void  ;  and  the  giver  there- 
of fhall  forfeit  300/.  3H  ^*  8 

S  A  bond,  by  a  deputy  to  pay  a  cer- 
tain fum  at  all  events,  is  bribery,  and 
void.  313 

g  But  not  a  bond  to  pay  half  the  profits, 
or  a  certain  fum  out  of  the  profits  of 
the  ofHce  for  a  deputation.  f.  5 

10  The  obligee  may  rafe  out  libris  and 
infert  marcis,  without  being  guilty  of 
forgery.  337  ^-  4 

11  By  2  Geo.  c.  c.  25.  to  forge  any 
bond  or  writing  obligatory  is  felony 
without  clergy,  2 1  o  f.  j  6 

1 2  To  make  a  bond  for  500/.  feem  to 
be  a  bond  for  5000  /,  by  adding  ano- 
ther cypher  was  forgery  at  common 
law.  336  f.  2 

13  But  forging  a  bond  containing  a 
mere  gift  of  perfonai  chatels  is  not 
within  5  £liz«  342  f.  21 


BONA. 

I  Bona  eapellae  iis  a  good  defcription  in 
an  indidment  for  Healing  the  goods 
of  a  chapel  ;  bona  domui  et  ecclejs/e 
for  dealing  the  goods  of  an  abbey  ; 
bona  parcchianorum  for  ftealing  the 
goods  of  a  parilh  church.     Page  144 

Fide  goods  and  chattels.  Indi^ment.  Re/-^ 
titution. 


BOOKS. 

By  3  Jac.  I.  c.  5.  no  perfon  (hall 
import,  print,  buy,  or  (c\\  any  Popifli 
books  on  penalty  of  40  j.  for  every 
book,  and  the  books  to  be  burnt.  46 

f.iS 

2  The  8  Ann.  c.  19.  made  to  encourage 
the  writing  of  uieful  books.  475  f.  24 

3  The  author  of  any  book  or  his  affigns, 
fliall  have  the  exclufive  copy-right  for 
14  years,  to  commence  from  the  day 
of  publication ;  and  whoever  (hall  in- 
vade that  right  /hall  forfeit  all  the  im- 
preilions  and  one  penny  for  every 
fheet  found  in  his  cullody.  476 

4  A  mufical  compofition  is  a  book  with- 
in the  meaning  of  this  aft.   ibid.  (N) 

5  But  the  author  may  confent,  by  writ- 
ing in  the  prcfence  of  two  wimefTes, 
that  another  fhall  print  fuch  books. 

ibid^ 

6  But  this  aft  fhall  not  extend  to  any 
book  or  books  printed  without  fuch 
confent,  unlefs  the  title  to  the  copy  of 
the  whole  of  fuch  books  be  rcgiitcred 
at  Stationers  hall .  476^25 

7  Direftions  how  the  fame  fhall  be  re- 
giftered,  if  the  clerk  of  the  company 
refufe  to  regifter,  he  (hall  forfeit  2c/ . 
and  the  author,  on  p'uhliihing  the 
fame  in  the  gazette  fhall  have  the 
fame  benefit  as  if  the  work  had  been 
regiftered.  ibid. 

8  Nine  copies  of  all  books  fo  rcgiilered 
fhall  be  left  at  Stationers-hall^for  the 
ufe  of  the  Univeriities,  &c.  f.  26 

9  After  the  firll  14  years  the  copy-right 
(hall  return  to  the  aulhors,  if  living, 
for  another  14  years,  f.  27 

Q^S  2  v^  x>cA 
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10  The  cafe  of  literary  property;  .mdj 
the  mode  of  afligning  copy- right  fo  as' 
to  protect  the  conrin'^cnt  intereil  oi 
authors.  P./^v  476  (N  1  7 

1 1  By  1  5  Geo.  3.  c.  53.  the  L';iiverfi:ies 
of  Great  Britain  ;   uiid  Eaic^ri,  Well 
miiuler,   and  Winchciier,  fiull   have 

fcr  ever  tlic  t-xclulu  f;  rigiit  of  printing 

at  tbtir  czL'a  /^fcj},    Lieir  oivn  books. 

478  f.  29 

12  But  they  ni."y  fell  the  copy-fight  in 
like  manner  as  any  author.  iSiJ, 

13  The  king  may  grant  the  exclufivc 
right  of  printing  the  fcriptures  and 
law  books.  471  f.  6 


BORDERERS,— ^/^#  BUck  Mail. 

1  For  the  offences  of  black  mail.     And 
of  mofs  troops,  5(C.  Vide  200  to  202 


BRAWLING,— ^iV//  JJ^ays. 

1  A,  feme  covert  may  be  indidcd  as  com- 
muBis  rixatrix*  5  (N)  11 

2  By  5  and  6  Edw.  6.  c.  4.  whoever 
ftiall  bra'-jily  &c.  in  a  church  or  church- 
yard, the  ordinary,  on  proof  by  tuo 
witncfTes  may  fufpcnd  a  layman  ah 
ingrejfu  ecclefia^  and  a  clerk  from 
minijtrationn  271  C  24 

3  This  is  a  diftinA  and  fubAantivc  of- 
fence ;  in  the  punilhment  of  which, 
the  fpiritual  court  (hall  not  be  prohi- 
bited except  they  proceed  to  da- 
mages. 272  (N) 

4  Cathedrals  and  their  burning  places 
are  within  this  flatutc.  ihsd. 


BREAD. 

1  In  fctting  the  afiize,  rcfpea  (hall  be 
had  to  the  price  of  grain,  &c.  in  the 
public  markers.  ^S6 

2  Where  there  is  an  affize,  onlv  wheat- 
en  and  houfehold  bread,  or  fuch  bread 
as  ihall  be  aliowdd,  (hall  be  fold.  487 

3  The  aGze  and  price  of  bread  iTiall  be 
according  to  the  tables,         ibU,  f.  -> 

4  Explanation  of  the  tables.  4S7  to  490 


5  The  afTize  to  be  in  aTOirdupoize 
weight.  ^^^i*  49' 

6  A  return  to  he  made  weekly  to  tke 
court  of  aldermen  of  London  of  the 
pncei.  of  grain,  &c.  in  the  London 
markets,  to  be  entered  in  a  book  for 
thcinfpedion  of  the  bakers.        f.  10 

7  And  the  affize  ihall  be  fet  the  next 
day  by  the  faid  court,  if  Utting ;  if 
not  by  the  lord  mayor.  iki. 

8  The  meal-weighers  (hall  leave  a  copy 
of  the  returns  at  Bakers  Hall.      fW. 

9  The  fame  power,  &c.  given  to  the 
court  of  aldermen  of  every  other 
city,  who  ihall  caufe  the  prices  of 
grain,  &c.  to  be  returned  and  vsitbia 
i<wo  days  (hall  fet  an  affize  to  continee 
in  ioxz^  for  fe^en  dwfs.  491 

10  In  counties,  two  juftices  are  aatho- 
rifed  to  fet  an  aflize,  &c.  f.  1* 

1 1  Bakers  may  infped  the  returns  of 
the  prices  of  grain  in  order  to  enibk 
them  to  object  to  the  aliize.    ^     i»  Ij 

i  2  No  baker  fhall  pay  any  fee  for  a 
aflize.  f.  14 

13  Half  peck  and   quartern  loaves  of  . 
wheaten   and  honfeh<ild,  to  ^Tigk  ii 
proportion  to  the  peck  loaf,  ice.  493 

f.15 

14  Where  fmalicf  loaves  (hall  be  allow, 
ed,  no  peck,  half  peck  or  quartcni 
loaves  (hall  be  fold.  f.  16 

15  The  feflions  may  iix  the  juri£iic- 
tion  of  any  place  within  their  iiif- 
tria.  I  17 

16  An  entry  of  the  prices  of  grab,  ic 
to  be  made  by  every  clerk  of  the 
market.  f.  \% 

'17  But  no  alteration  fhall  be  madeii 

the  price  of  bread  unlefs  the  j^cc  of 

j     grain  (hall  var>-  3  d.   per  bufhel  fitm 

i      the  lad  ration.  494 f.  19 

18^  Forfeiture  on  every  meal  weigkcr 

who  (hall  negletl  his  duty,  and  oi 

t\tvy  oficer  who  /hall  Jifobey.  f.  !• 

19  Penalty  for  refoUng  to  difdofc  the 

I     true  price  of  vjrain,  or  for  giving  ia  1 

falfe  price.  f.  21 

j  20.  If  a  falfe  return  or  price  Ihall  be 

fu^p^cied,  the   magilbates  may  cxa* 

.  mine  the  party  and  nne  him  10/.  49S 

21.  But  the  parry  fummoned  (hill  Mt 

be  obliged  to  travel  above  £ve  ^ki 

from  his  phce  of  abode  «W- 

22  Bakert 
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22  Bakers  (hall  make  the  bread  of  fuch 
weight,  goodne^.,  and  price  as  fhall 
be  direfted  on  pain  of  40s.P495r.  23 

23  Penalty  for  adulterating  bread,  i.  24 

24  Penalty  for  adulterating  corn.  f.  25 

25  Penalty  where  the  bread  fhall  be  of 
'  adift'erent  mLxture  of  corn  than  what 

it  imports.  f.  26 

26  Penalty  for  making  bread  under 
weight.  f.  27 

[  27  Every  loaf  of  wheaten  bread  to  be 
^  marked  W.  and  every  loaf  of  honfe- 
?         holdH.  497 

'  28  Bakers  taking  higher  than  the  fixed 
*  price,  or  refuling  to  fell  chcir  bread 
B  forfeit  between  10/.  and  40/.  f.  29 
'  29  Bread  inferior  to  wheaten  not  to  be 
higher  than  houfchold.  f.  30 

B*  30  Any  magillrate,  or  peace  ofiicer  by 
'  warrant,  may    fearch    the   houfes  of 

^  bakers,  for  bread  wanting  weight, 
'  or  adulterated,  A:c.  or  not  truly  mark- 

ed, and  Icize  the  fame.  f.  3] 

3  I  How  adulterated  meal  or  flour.  Sec 
may  be  fearched  for  andfcized.  f.  32 

32  The  offender  fliall  forfeit  not  ex- 
ceeding 10/.  nor  Icfs  than  40 /.  f.  33 

33  And  the  magillrate  may  caufe  the 
offender's  name  to  be  publiihed.  f,33 

34  Whoever  (hall  oppofe  or  hinder  fuch 
fearch  (hall  forfeit  not  exceeding  5  /. 
nor  lefs  than  20  /.  499  f.  34 

35  But  no  miller^  mealman,  or  baker 
(hall  ad  as  a  magillrate  under  pain  of 
50/.  f.  35 

36  How  mafters  may  be  recompenfed 
who  pay  penalties  for  the  default  of 
their  fervants.  f.  36 

37  Offence^  may  be  heard  and  deter- 
mined in  a  fummary  way,  &c.      f.  37 

38  How  the  penalties  fhall  be  applied 

500  f.  3a 

39  Magi  Urates  author  ifed  to  fummon 
witneiTes,  &c.  f.  39 

40  No  certiorari  to  be  allowed  501  f.  40 
4.1   The  manner   in  which  perfons  ag- 
grieved  may   appeal  to  the  feflions. 

ibid.  f.  41 

42  If  the  conviction  be  within  fix  days 
of  the  feflions,  the  party  grieved  may 
appeal  to  the  fubfequentfefiion.  f,  42 

43  Limitation  of  adions.         f.  43,  47 

44  By  3  Geo.  3.  c.  11.  although  no 
aiiize  be  fet,  no  loaf  fuch  as  adized 


and  priced   loaves  are  ordered  to  be 

by  the  tables,  (hall  be  made  at  the 

fame   time  and   in  the  fame  place. 

Page  501  f,  48 

45  But  thefeffions  may  order  the  fort  of 
bread  which  (hall  be  made.  f.  49 

46  The  forts  of  aflized  wheaten  bread 

47  Proportion  as  to  weight  between  the 
white  and  wheaten  bread  and  the 
wheaten  and  houfehold  aflize  bread. 

f.  s\ 

48  The  piice  of  the  peck  loaf,  and 
half  peck,  and  other  fubdivifions  in 
the  wheaten  and  in  the  houfehold 
bread.  f.   52 

49  Every  peck  loaf  (liall  weigh  17  lb. 
6  oz.  every  half  peck  81b.  1 1  oz. 
every  quarter  peck,  41b.  5'  oz. 
every  half  quarter  peck  2  lb.   2?-  oz. 

"<•  33 

50  And  offenders  (hull  forfeit  not  ex- 
ceeding  5  s.  nor  lefs  than  1  s.  for 
every  ounce  wanting,  and  for  lefs  than 
one  ounce  not  exceeding  25.  6d.  nor 
lefs  than  6d.  505 

5 1  But  fuch  deficient  bread  mull  in  the 
bilh  of  mortality  be  weighed  within 
24  hours  before  fome  juftice,  and 
elfewhere  within  three  days.         il?i^, 

52  No  wheaten  bread  of  a  higher 
price  than  houfehold  bread  to  be  fold 
on  pain  of  20  s.  ^-  S4 

53  To  be  marked  as  before.  Fide  f.  55 
No,  27.         *  f.  55 

54  Bread  made  of  any  other  grain  than 
wheat  to  be  impre(red  with  fuch  let- 
ters as   the  juftice   fhall  order,  &c. 

55  J u dices  or  peace  officers  may  fearch, 
&c.     Fide  No.  30,  43,  f.  57,  63 

56  By  13  Geo.  3.  c.  62.  a  standard 
WHEATfiN    BREAD   fhall    be   made. 

507  f.  64 

57  Which  fhall  not  be  fold  as  prized 
loaves  together  with  ajjixed  loave5. 

508 
5  8  The  ajfi^  table  for  fuch  bread .    5  09 

59  The  price  table  for  the  fame,    '510 

60  Which  fhall  be  regulated  by  the 
laws  before  mentioned.         f.  68,  76 


Q.q3 


BREACH 
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BREACH  of  the  PEACE. 

Seditious  words,  againfl  religion^  are 
indictable,  as  tending  to  a  breach  of 
the  peace.  Pa^no  f.  6 

In  what  cafes  fuch  homicide,  as  hap- 
pens in  the  execution  of  an  unlawful 
ailion  where  the  principal  defign  was 
a  breach  of  the  peace,  Ihall  be  con- 
ftrued  murder.  I27  f.  46,  49 

;  An  ineffeiiual  attack  upon  another  for 
the  purpofe  of  robbing  him,  is  pu- 
niihable  by  fine  and  imprironment  as 
a  breach  of  the  peace,  (Vide  attempt 
to  rob)  147,  f.  3 

|.  A  libel  only  tends  to  a  breach  of  the 
peace. 


BREACH  of  TRUST, 

A  mere  breach  of  truft  is  no  felony 
by  the  common  law.  134.  c.  33 

By  3  and  4  W,  &  M.  c.  9.  whoever 
ihall  ileal  any  of  the  furniture  let  and 
intrufted  to  him  with  any  lodgings 
(hall  be  guilty  of  felony  137  f.  10 
By  21  Hen.  8.  c.  7.  fervants,  above 
eighteen  years  of  age,  and  not  ap- 
prentices, who  fhall  go  away  with 
jewels,  &c.  delivered  to  them  by  their 
mailers  or  miilrcffcs  to  keep  to  the  in- 
tent to  ileal  the  fame,  contrary  to  the 
trufl  and  confidence  rcpofed  in  them  ; 
or  fhall,  being  in  the  fcrvicc  of  their 
mailers,  embezzle  the  fame  without 
aiTent,  &c.  to  the  amount  of  40  s.  are 
guilty  of  felony.  (Clergy  oufted  by 
12  Ann.  c.  7.)  13SJ  f.  11 

I  The  offender  muil  have  been  a  fer- 
vant  to  the  owner  of  the  goods  both 
at  the  time  they  were  delivered  and 
at  the  time  they  were  ilolen         f.  12 

;  The  g  ;ods  mull  be  delivered  to  keep; 
theref  .re  if  the  fervant  receive  money 
on  his  mailer's  account  and  go  away 
wiih  it,  he  is  not  within  the  a£l ;  but 
otherwile  if  he  receive  the  goods  from 
another  fervant,  &c.  f.  1 3 

\  Neither  a  wafting  or  confirming  of 
go(;ds,  nor  a  ibofe  tn  aQion  are  within 
the  a£t,  f.  14 


7  The  goods  muft  be  the  property  of 
the  mailer  at  the  time  ;  but  doadu 
&c.  delivered  to  the  fervant  no  way 
changes  the  property.   Page  138  f.  ij 

8  By  7  Jac.  i.  c,  7.  xnanufadurers  ii 
woollens  embezzling  the  wool  or  van 
delivered  to  them  to  isana^dist 
fhall  be  whipped^  ^c.  f.ii 

9  By  15  Geo.  2.  c.  13.  iervantsofTit 
Bank  embezzling  the  property diey 
are  entrufted  with^aregoiltf  offekij 
without  clergy.  139»14B 

10  By  5  Geo.  3.  c.  25.  and  7  Geo.  5. 
c.  50.  fervants  of  the  pofl-ofice  rat 
bezzling  any  letter  containing  i  fe- 
curity  for  the  payment  of  money;  or 
flealing  the  iame  out  of  any  lettt 
that  fhall  come  to  bis  f^tjfin  ftiD 
fbffer  death  without  clergy.         140 

1 1  A  cafe  upon  an  indictment  on  du 
aa.  fii/(N}4 

12  By  17  Geo.  3.  c.  56.  fervantsiaa 
variety  of  manufadtures,  are  paniflked 
as  the  adts  dire6l«  for  parloiniflg  de 
property  entrufted  to  them  by  tkir 
employers,  140 


BREAKING,— riV/  BmrgUfy.Fmdlk 


B  R  E  W  E  R  S* 

1  No  brewer  fhall  confpire  to  raife  ik 
price  of  visuals.  48 1 1 10 

2  No  brewer  fliall  ufe  any  molaib«, 
courfe  fugar,  or  any  extraO  or  cob-' 
poiition  thereof^  in  the  making  beer, 

3  Or  receive  into  his  cufbxly  any  qwi- 
tity  of  the  faid  materials  excce<toj 
10/.  on  penalty  of  1 00  /.  M 

4  Nor  (hall  he  ufe  any  broom,  woii- 
wood,  or  other  bitter,  inflead  of  hops, 
on  pain  of  20/.  f..« 

5  Nor  any  fugar,  honey,  foreign  graias, 

Guinea  pepper,  e«entia  bine,  coci- 
lus  Indicus,  &c.  on  pain  of  20/.  iM 

^  ^^if  ?^®'  3*  ^  '4-  ^^  brewer)  Ac. 
ihall  be  fued  for  advancing  the  on 
of  beer  in  a  reafonable  degree,  tad  if 
he  fhall  mix  any  fmaii  beer  or  vm 
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With  finall,  he  ihiU  forfeit  50/.    Page 

481,48* 


BRIDGES. 

S  What  particular  bridges  it  isaiade  fe- 
lony to  deftroy.  193 f.  9 

z  None  (hall  make  bridges  except  by 
cuftom.  443 

3  Perfons  bound  to  repair  them  muil 
make  them  of  fufficient  height  and 
flrength  according  to  the  courfeof  the 
water,  f.  i 

4  No  one  ihall  be  deemed  guilty  of  tref- 
pafs  for  entering  lands  or  laying  down 
materials  on  the  grounds  of  another, 
for  fuch  purpofe.  iBU, 

5  The  repair  of  bridges  lies  upon  the 
county  unlefs  fuch  part  as  is  within  a 
franchife,  if  there  be  no  fpccial  te- 
nures or  prefcriptions  to  the  contrary. 

ibiti, 

6  A  corporation  or  other  perfon  may  be 
liable  either  by  tenure  or  prefcription. 

f.  2 

7  But  a  man  is  not  bound  to  repair  a 
new  bridge  built  by  himfelf  for  the 
common  good.  ibid, 

S  But  a  tenant  at  will  of  a  houfe  adjoin, 
ing  a  bridge  is  bound  to  repair  his 
houfe   in  refpedt  of  his    pofleifion. 

9  And  if  a  particular  diilrifl  bound  to 
repair  one  kind  of  bridge,  build  an- 
other kind,  of  more  general  utility, 
the  county  (hall  repair  it,     444  (N)  2 

JO  Any  individual  who  is  liable  to  re- 
pair a  bridge  may  be  made  a  defend- 
ant for  not  repairing,  and  fhall  pay 
fuch  fine  as  ihall  be  afleiTeJ  ;  but  he 
may  have  a  remedy  over  againft  thofe 
who  are  equally  liable  for  their  con- 
tribution, f.  3 

11  A  plea  that  the  defendant  is  not 
bound  to  repair  is  bad,  unlefs  it  ihew 
who  is  fo  bound.  f.  4 

12  If  the  defendant  traverfe  the  charge 
of  repair,  the  attorney  general  may 
take  a  traverfe  upon  the  traverfe  and 

/urmife  that  the  defendants  are  bound 
to  repair,  but  no  inhabitant  fhall  be 
upon  the  jury.  f.  5,6 


1 3  The  indiftment  mad  alledge  the  kind 
of  bridge  and  if  the  obligation  arifes 
from  tenure,  it  muft  ftate  where  the 
lands  lie.  Page^J^(}^) 

14  By  22  Hen.  8.  c.  5.  the  feflions  are 
empowered  to  inquire,  hear  and  de- 
termine annoyances  of  broken  bridges 
in  the  highways  and  to  order  their  re- 
pair. 445  f.  7. 

1 5  Where  it  cannot  be  known  who  are 
bound  to  repair,  bridges  without  a 
city  or  town  corporate  fliall  be  repair- 
ed by  the  county;  if  within,  then  by 
the  city  or  town;  and  if  the  bridge 
(hall  be  part  in  city  or  county  and 
part  in  another,  each  ihall  repair  the 
part  accordingly.  f,  % 

16  The  mode  in  which  afleflinents  (halJ 
be  made  and  levied  for  the  repair  of 
bridges.  The  manner  in  which  the 
juftice  may  iiTue  proccfs,  &cc.     446, 

447 

1 7  Juftices  may  allow  the  colleftors  rea- 
fonable  charges.  448  f,  12 

1 8  How  the  highways  at  the  ends  of 
bridges,  within  the  fpace  of  300  feet 
ihall  be  kept  in  repair.  f,  1  • 

19  No  private  bridges  are  within  the 
purview  of  the  above  adl.  f.  14 

20  How  far  the  power  of  the  juflices 
extends  under  this  adl.  f.  j^ 

2 1  Who  ihall  be  confidered  as  inhabi- 
tants within  the  words  of  the  adl.  449 

rr.^  f.  16 

22  The  a/TeiTment  to  be  made  diftinftly 
on  each  inhabitant.  f,  ly 

23  From  which  no  inhabitant  can  claim 
any  exemption  not  even  by  charter  or 
adt  of  parliament.  f  |  g 

24  It  is  queftionable  whether  a  burough 
which"hath  no  bridge  be  not  liable  to 
contribute  to  the  repair  of  the  county 

25  By  I  Ann.  c.  18.  the  feflions  upon 
any  decayed  bridge  being  prefented, 
may  levy  a  tax  for  the  repair,      f.  20 

26  Allqueftions  concerning  the  repair 
of  bridges  fliall  be  determined  ih  the 
county  where  they  lie.  aqc 

27  Except  the  right  of  repair  either  to 
private  perfons  or  pariihe*  fhall  come 
in  queiUon.  ^^j 


CLq4 


28  But 
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aS  But  fl  certiorari  lies  upon  an  order  of 

juftices  concerning  a  pri<vati  bridge. 

Page  450  ;N)  2 

tg  And  the  aft  of  Queen  Ann  extends 
only  to  bridges  which  the  county  is 
bound  to  repair.  ibid. 

30  The  i2Geo.  2.  c.  29.  authorizes  the 
levying  of  the  county  rate,  and  orders 
that  the  repairs  of  bridges  ihall  be  paid 
therefrom.  f.  21 

31  But  no  part  of  the  money  (hall  be 
applied  to  the  repair  of  bridges,  until 
prefentment  by  the  grand  jury  at  the 
allizcs  or  fcflions.  ibid. 


BRIBERY. 

1  Definition  of  this  offence  at  common 
law  31 1  c.  67. 

2  By  12  Rich.  2.  c.  2.  the  great  of- 
ficers of  ftiite  fhall  be  fworn  not  to 
appoint  any  of  the  king's  officers  for 
reward,  312 

3  3y  4  Hen.  4.  c.  5.  no  fhcrifF  iliall 
let  his  bailiwiclc  to  farm.  313 

4  By  ^  and  6  Edw.  6.  c.  16.  whoever 
fhall  prf  care  un  oiTice  l>y  bribery  fliall 
be  difabled  to  liolti.  :  v-.  313 

5  No  office  in  fee  u  wiiliii  this  adl; 
but  the  orrice  cf  chanccHor,  u^jliW, 
or  commiiTary  cf  the  ccclciiailical 
courts,  are  '  ibid. 

6  No  pcrfon  once  difablci!  can  be  again 
reRorcd  by  any  grant  or  difpenfation. 

ibid,  f.  5 

7  A  colourable  bond  by  a  deputy  of  an 
office  is  vcid  ;  but  a  bond  to  pay 
half  the  profits,  or  a  Ann  certain  for 
a  deputation  is  g{:/:>i\.  ibid. 

8  The  above  ftatutc  does  not  extend  to 
the  plantations.  ibid. 

9  Anciently,  bribery  in  a  jud'^e  was 
punill^ed  as  treafon ;  and  now  all 
bribery  is  liable  to  deprivation,  fine 
and  imprifonment.  314 

10  The  Earl  of  Middlefex  fined  5000 1. 
for  bribery.  f,  7 

1 1  An  attempt  to  Influence  another  by 
means  of  a  bribe  is  highly  criminal ; 
and  offering  money  to  a  privy  coun- 

•  cillor  for  an  office  is"  punifhable  by 
information.  ibid.  (N) 


12  By  7  and  8  Will.  3.  c.  7.  all  (eca. 
rities  to  procure  a  feat  in  padiameet 
is  void ;  and  the  giving  of  fach  a 
bribe  incurs  a  penalty  0^300 1.  Pep 

314  f8 

13  But  if  the  elefUon  is  void,  noaftioi 
lies  for  this  penalty.  f.  8  (N)| 

14  By  2  Geo.  2.  c.  24.  Candidate! of 
voters,  giving  or  receiving  a  bribe 
for  a  vote  at  eledtions  foi^it  cool. 
&c.     ^  f.9 

15  But  if  the  offender,  within  tn'clw 
months,  difcover  another  offender  ib 
as  i'^  be  convi£led,  the  difcoTeFerBoc 
having  himfelf  been  previoofiy  coh 
vided,  he  is  indemnified,  but  Dopn>- 
fecution  Ihail  be  after  two  years,  ih, 

f.  10 

16  This  flatutc  does  not  take  away  tlie 
common  law  procefs  by  indictment  a 
information.  ibtd.  (N)4 

17  But  the  court  will  not  grant  infor- 
mation except  on  fpecial  grounds  d.1 
after  the  two  years  arc  expired.  iW. 

18  And  perhaps  they  will  remit  fen- 
tenceon  an  indidlmcnt  upon  arAof- 
nizance  to  appear  at  the  end  of  tie 
two  years.  ihH 

19  But  aficr  that  time  they  will  not 
fufpend  the  fcntcnce  becaufe  one  of 
the  witneffes  is  indicted  forpcijon'. 

iU 

20  Nor  on  affidavits  that  the  offender 
was  a  difcoverer.  ibid, 

21  Nor  will  they  grant  new  trial  be- 
caufe a  witnefs  was  a  party  in  the 
offence.  i^^ 

22  Bat  they  will,  in  order  toafcertain 
>vho  was  the  difcoverer.  ibid. 

23  Having  obtained  a  verdia  is  not 
conclufivc  proof  of  being  a  difco?cr- 
er.  ibid. 

24  For  a  perfon,  who  makes  an  affida- 
vit, on  which  another  obtains  a  ver- 
dia,   may    be  the    true   difcovcfer. 

iiU. 

25  A  verdi£l,  only  when  completted 
by  a  judgnacnt  is  a  conviaion»  and 
the  court  will  gra^t  leave  to  complete 
it,  and  it  will  then  relate  back  to  eke 
original  difcovery«  jtid^ 

26  A  colourat>le  note  or  laying  a  tmer 
is  bribery  wichia  the  a^^  Mna^A  - 
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the   receiver  voted  for  the  oppofite 
party.  Page  314  f.  10 

27  The  bribery  precludes  the  candi- 
date from  denying  the  right  of  the 
elcdlor  to  vote.  ibiJ, 

28  A  man  may  be  guilty  although  he 
has  not  then  declared  himfelf  a  can- 

i         didatc.    '  ihiJ. 

29  It  is  not  neceflary  that  the  party 
bribed  (hould  be  in  fad  an  eledlor.  /3iV. 

30  The  declaration  for  the  penalty 
muft  ftate  the  fort  of  bribe  that  was 
given  or  received,  and  not  alledge 
generally  *'  that  he  took  a  gift  or  re- 
ward", 3i6(N) 

3 1  This  defed  not  helped  by  verdift. 

ibid. 


BUBBLES. 

I  To  proje6l  any  fcheme  by  public 
fubfcription,  to  the  prejudice  of  na- 
tional trade,  &c.  fimilar  to  the  South 
Sea  projeft,  incurs  a  framunirt  by 
6  Geo.  1.  c.  It.  86  (N)  10 

%'  And  alfo  punilhed  as  a  common  nu- 
fance.  364 


BUILDING.— ^iVf  Fruhold.     D<wih 
ling  Houfi,     Looms. 


fiULLION 

1  Is  the  ore  of  gold,  but  it  fignifics,  in 
genera],  either  gold  or  iilver  in  the 
mafs.  70  (N)  I 

a  The  kin^  is  intitled  to  all  mines  in 
which  it  IS  found.  ibid. 

3  Debafing  bullion  provided  againft  by 
ancient  fUtutes«  f  i 

4  By  6  &  7  Will.  3.  c.  17.  none  fhall 
caft  ingots  of  filver,  in  imitation  of 
Spanifh  bars,  on  pain  of  500 1.  72  f.  7 

5  None  Ihall  export  any  molten  filver, 
without  being  marked  at  Goldfmiths 
Hall>  and  a  certificate  from  one  of 
the  wardens,  that  oath  had  been  made 
by  the  owner,  and  one  witnefs,  that 
the  fame  was  Is^ful  filver,  &c.   ibid. 

6  All  filver  ihipped  without  fuch  mark  1 
and  certificate  may  be  feized.  73  f.  8  I 


7  No  broker,  not  a  goldfmith  or  refin* 
er,  (hall  buy  or  fell  any  molten  filver 
on  pain  of  fix  months  imprifonmenc. 

Page'j'^f.g 

8  All  bullion  to  be  entered  out  in  the 
name  of  the  owner,  who  (hall  prove 
whether  it  be  Englifh  or  foreign,  f.  10 

9  By  7  &  8  Will,  3.  c.  19.  no  bullion 
(hall  be  (hipped  except  certificate  (hall 
be  obtained  from  the  Mayor  and  Al- 
dermen  of  London,  on  oath  of  the 
owner  and  two  nvitneffes,  that  the  fame 
is  foreign  bullion,  &c.  ibid.  f.  1 1 

10  The  certificate  to  be  circumftantially 
certified  to  th6  commifFioners  of  cus- 
toms, before  any  cocket  (hall  be  grant* 
ed.  ibid. 

1 1  On  default  the  owner  (hall  forfeit 
.  the  bullion,  and  double  value.     The 

captain  of  the  (hip  200 1.   &c.     The 
cocket  ofiicer  200 1,  and  lofs  of  office. 

ibid. 
Vide  Coin.     MtJiiplicmiion, 


BULLS. 

1  By  13  Eliz.  c.  2.  whoever  fhall  put 
in  ufc  any  Popilh  bull  or  inflrument 
of  abfolution,  (hall  be  guilty  of  high 
treafon.  ^7^-7^ 

2  Accefi^aries  after  (hall  be  guilty  of 
praemunire.  ibid. 

3  Whoever  does  not  difdofc  the  offer  of 
fuch  bidh,  within  ^x  weeks,  are  guil* 
ty  of  mifprifion  of  treafon.  ibid. 

4  By  a  variety  of  ftatutes,  the  making 
ufe  of  Papal   bulls   is  a  framuuin. 

78f.  12, 14 

{  It  is  in  the  eleAion  of  the  crown  to 

proceed  againft  the  offender,  either 

for  the  praemunire  or  high  treafon. 

f.ij 

BULLOCK.— r/V#  Cattle. 

I  By  14  Geo.  c.  6.  and  15  Geo.  2.  2. 
c.  34.  whoever  (hall  fteal,  &c,  or  kilU 
with  intent  to  (leal,  any  bullock,  &c. 
&c.  (hall  fuffer  death  without  clergy* 
— ^N.  B.  A  rewardof  lol.)  i8of.  3 


BURGLARY. 
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BURGLARY. 

I  Is  a  felony  at  common  law,  in  break- 
ing and  entering  ihe  manfion  bou/e  of 
ajiother  in  the  night  iiuiih  intent  to 
commit  felony.  Page  159,0.  38 

a  The  word  noStanttr^  which  is  abfo- 
lutely  necefTary  in  every  indidment 
for  burglary,  is  fatisfied  by  the  degree 
of  darknefs  which  may  prevent  the 
offender's  face  from  being    known. 

160.  f«  2 

3  There  m aft  be  both  an  adlual  break- 
ing, and  an  entry  to  complete  this 
oflence  ;  f^x  it  mull  be  laid  /regit 
it  infra'vit,  which  will  not  be  fatib- 
ficd,  except  in  fome  fpecial  cafes,  by 
the  notional  breaking  implied  by  law 
in  e\'ery  trefpafs,  f.  3 

4  Therefore,  if  a  houfe  be  alTaulted,  and 

the  owner  fling  out  his  money,   it  is 
no  burglary.  ihid. 

5  What  breai:ing  is  fufficient.  f.  4 

6  It  mull  be  more  than  that  which  is 
fuppofed  in  a  common  trefpafs.  ibiti. 

7  An  entrance  by  an  open  door,  or 
through  a  hole,  or  open  window,  is 
not  a  burglary.  ibid. 

%  But  if  the  thief  had  opened  the  door, 
or  the  window,  or  made  the  hole,  or 
had  been  in  the  houfe  by  the  owner's 
confent  and  had  unlatched  a  door 
therein,  or  had  gone  down  a  chim- 
ney, it  is  burglary.  ibid^ 

9  Or  if  he  had  aflaulted  the  houfe, 
with  intent  to  rob,  and  the  owner  had 
opened  the  door,  and,  thereupon,  he 
had  entered,  it  is  burglr.ry.  161 

10  So,  where  divers  intending  to  rob  a 
houfe,  knock  at  the  door  and  by  that 
means  obtain  entrance.  f.  5 

II  So  alfo,  with  the  fame  intent,  to 
take  k)dgings  and  then  to  fall  upon 
the  landlord.  ibiii. 

12  Or  under  pretence  of  fearcbing  for 
felons  to  obtain  entrance  by  authori- 
ty of  a  con  liable.  ibiii. 

13  By  1 2  Ann.  c.  7,  to  enter  a  houfe  by 
nipht  or  day  with  a  felonious  intent 
without  breaking  it  and  to  break  out 
njit  in  tiff  nighty  is  burglar)',  ib.  f.  6 

1 4  What  enir^  \b  Vuttvdcu^.  f.  7 


I  1 5  The  lead  entry  with  any  part  of  tbe 
body,  as  a  foot  over  the  thxe(hoId,  a 
with  an  in(lruinent>  weapon,  or  a 
hand,  or  hook,  or  a  piftol  within  a 
window,  or  to  turn  the  key  of  a 
door,  or  to  lift  up  a  latch,  ait  fu^ 
ficient  entrances  to  fatisfy  the  irori 
intravit^  Page  1 61 ,.  161 

16  But  the  thing  with  which  theentij 
is  made,  mufl  be  introdncedfor  the 
purpofe  of  committing  the  ftkmj; 
and  therefore  where  a  center  bit  «ii 
ufed  for  break im^  through  a  door 
which  it  had  a^ually  perforated,  jet 
as  it  did  not  appear  that  any  hand  or 
inflrument  had  ^if /rr^^  for  the  porpo6 
of  committing  the  felony  it  vnsUi 
infufiicient.  163  (N)] 

17  Thofe  who  watch  on  the  ontfide 
while  others  enter,  are  equallf 
guilty  though  they  never  enter  at  iL 

ibid.  LI 

18  So  if  a  fervant  who  is  in  thehode 
open  the  door  /g/omiom/fy,  fur  the  thief 
to  enter,  both  of  them  are  gaili7  of 
burglary.  f.giUfJS] 

19  lit  what  place  burglary  may  bccon- 
mitted.  f.io 

20  Burglary  may  be  committed  byhitafc. 
ing.  Sec.  houfes,  churches,  or  tk 
gates  of  a  walled  town  ;  and  in  hodn, 
the  word  manjionalis  is  indifjpenfiblj 
necelTary.  {yd, 

21  A  houfe  wherein  a  man  only  dwdb 
for  part  of  the  year  ;  or  which  hf  has 
adually  hired,but  not  moved  into; or 
a  chamber  in  an  inn  of  court,  or  a 
houfe  hired  by  a  man's  wife  for  her 
feparate  refidence  without  his  knmi- 
ledge,  for  it  is  the  hufband's  hoiie; 
are  all  of  them  fufHcient  to  fatkfydie 
words  ^dotnus  manfionalis.  163 

22  And  all  out-buildings  adjoiniog  to 
the  houfe  or  within  the  curtilage,  are 
included.  Vide  Garland's  Cafe.   f.  Ii 

23  The  indiftment  muft  ky  it  to  be  the 
houfe  of  the  lefTee  or  firfl  tenant,  and 
not  of  any  of  the  inmates,  except  they 
have  the  intire  poiTeflion,  f.  ij 

24  But  a  chamber  in  an  inn  of  court  is 
the  houfe  of  the  inmate,becauic  th<i«» 
Chambers  are  all  asieveral  honies,&c. 

I'M 
2;  The  author  contends  for  a  difettf 
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houfcofthe  lodger,  fed  ^ueri,  if  the 
owner  dwell  therein.  Page  163,  f.  64 

26  If  the  lodging  be  adtually  divided 
from  the  reft  ofthe  houfe^  and  have 
a  feparate  door,  it  is  certainly  the 
houfe  of  the  lodger.  f.  1 5 

37  Even  though  there  are  other  inmates , 
or  though  the  landlord  occupy  a  cel- 
lar under  the  fame  roof,  if  he  does 
not  deep  in  the  houfe.         i6ii/.  (N)4 

28  But  if  a  place  be  taken  only  as  a 
work-ihop,and  no  one  fleeps  therein, it 
is  not  a  manfion.  f.  16 

29  Therefore  to  break  into  the  plate 
glafs  manufadorieSjis  tranfjportation  by 
13  Geo.  3.  r,  38.  /i/V. 

30  No  burglary  can  be  committed  by 
breaking  ground  inclofed,  or  a  booth 
or  tent.  f.  17 

3 1  The  indi£iment  muft  ftate,  and  the 
verdidt  find  an  intent  ion  to  commit 
felony.  f.  1 8 

32  For  if  the  intent  was  trefpafs  only, 
it  IS  no  burglary.  /^/V. 

35  But  where  the  felony  intended,  is 
made  fo  by  ftatute,  that  is  fnffident. 

iSii^. 

34  By  10  Geo.  3.  c.  48.  to  receive 
jewels,  &c,  obtained  by  burglary,  is 
traniportation.  Sec,  165  f.  19235  f.  9 

35  By  23  Geo.  3.  c.  88.  to  be  found 
with  implements  forhoufe-breaking  is 
a  mifdemeanor.  {.20 

36  A  man's  houfe  is  coniidered  as  his 
'    caftle ;  he  may  kill  an  aifailant  with 

impunity.  (N) 

37  The  manner  in  which  burglary  par- 
takes of  the  nature  of  treafon.      /^V/, 

38  Clergy  is  taken  away  in  burglary 
from  principals  by  18  £liz.  c.  7.  and 
from  accefl'aries  before  the  fad,  by 
3  &  4  Will.  &  M.  c.  9. 

39  Whoever  fhall  apprehend  a  borglar 
is  exempted  by  10  &  1 1  Will.  3.  c.  23. 
from  parifh  and  ward  offices,  and  the 
5  Ann.  c.  31.  has  fuperadded  are- 
ward  of  forty  pounds— and  an  ac- 
complice who  ihiill  convid  two  of- 
fenders is  intitlcd  to  a  pardon.     i^/V. 

BURIAL. 

I.  By  3  Jac.  1.  c.  5.  if  any  Popiih  re- 
cufant,  ihall  be  buried  otherwife  than 
according  to  the  laws  of  this  realm. 


bis  reprefentatives,  or  the  pcrfon  caof- 
ing  fuch  burial  fhall  forfeit  20/. 


BURNINTi.-.r/V#  Jr/on.  Page  66. 


1  To  bum  the  houfe  of  which  another 
is  in  pcffeffion  is  arfon.  165  c.  39 

2  By  43  Eliz.  c.  13.  any  corn  or  grain 
in  the  four  Northern  counties  is 
felony  without.  223  f.  2 

3  By  22  and  23  Car.  2.  c.  7,  any  com* 
grain   or    hay,    &c.   traniportation. 

224 

4  By  37  Hen.  8.  c.  6.  anywain  or  cart 
loaded  with  coals,  &c.  223 

5  By  4  and  5  W.  and  M.  c.  23 .  any 
covert  for  the  red  and  black  game* 
whipping  and  hard  labour.  f.  z 

6  By  28  Geo.  2.  c.  19.  any  covert  for 
deer  and  game,  &c.  ihall  forfeit  from 
40/.  to  5  7.  ibid. 

7  By  I  Geo.  i.  c.  48.  any  wood,  under- 
wood, or  coppice,  Sec  is  felony.  224* 

8  By  9  Geo.  i.  c*  22.  any  hovfe,  bam* 
or  out-houfe,  &c.  is  felony  withouc 
clergy.  f.  4 

9  hy  10  Geo.  2.  c.  32.  any  coal  mine 
is  death  without  clergy.  f.  $ 

10  By  9  Geo.  3.  c.  29.  any  wind,  wa- 
ter, or  other  mill,  is  felony  without 
clergy.  f.  6 

11  By  6  Geo.  i.  c.  23.  aiTaulting  with 
intention  to  burn  the  garments  of  an- 
other, in  the  public  iireet  is  tranipor- 
tation. 238 

12  By  22  &  23  Car.  2.  c.  11.  &  1  Ann« 
G.9.  to  bum  any  (hip  to  the  prejudice 
of  the  owners,  or  freighters.  4  Geo« 
I.  c.  12.  to  the  prejudice  ofthe  under- 
writers, felony  without  clergy.     185 

f.  IO»  1 1 

13  By  12  Geo.  3.  c.  24.  to  bum  the 
king's  ihips  of  war,  or  any  of  the 
arfenals,  or  the  ftores«  ^c«  therein, 
felony  without  clergy.  75  f.  19 

14  By  6  Ann.  c.  3 1 .  fervants  burning, 
h  ^fg'^^g'^^^9  ^^y  dwelling-houfe,  &c. 
forfeit  lool.  '97  c*  53 

15  By  27  Geo.  2.c.  i  $.  threatening  by 
anonymous  or  £dtitAOus  iecicT:>,  to 
burn  houfes,  barns^  &c«  ^  is  felony 
without  clergy.  1^216  C.  \ 
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BUSHES  —F/V^  Highways. 

By  13  £d.  I.  no  bu(h»  &c.  whereby  a 
man  may  lurk  to  do  hurt,  fhall  (land 
within  200  feet  of  either  fide  of  a 
highway  leading  from  town  to  town. 
But  this  lliall  not  extend  to  aihes  or 
great  trees.  Page  382  f.  26 

And  if  any  fdcny  be  done  by  not  re- 
moving fuch  bufhes^  the  lord  ihall  an- 
Aver.  ihid. 

By  13  Geo.  3.  c.  78.  no  bu(h,  &c. 
ihall  grow  within  1 5  feet  from  the 
center  of  any  highway «  except  for 
ihelter,  ornament^  or  profit.  407  f.  5 9 


BUTCHER. 

1  Shall  fell  meat  by  the  pound.  481  (N) 

2  Or  by  weight,  9r  otheriAii/e.         i^V. 

3  Butchers  Ihall  not  confpire  not  to  do 
their  work  but  at  a  certain  rate,  or 
not  to  iiniih  what  they  have  began. 

f.  10 

4  Cannot  fell  meat  on  a  Sunday,  i  i(N) 

5  But  this  is  no  offence  at  common  law, 
and  therefore  the  indidment  mufl 
conclude  contra  for  main  Jiatutiy  viz. 
3  Car.  1.  c.  I.  ibid. 

4  The  ufual  method  is  to  indidl  for  the 
nufance.  ibid* 


BUTTER  and  CHEESE. 

1  Every  kilderkin  of  butter  fliall  con- 
tain 1.12  lb.  every  firkin  561b.  and 
every  patt  141b.  reckoning  16  ounces 
to  the  lb.  514 

\  No  old  and  new  butter  fliall  be  mix- 
ed, nor  whey  butter  packed  with 
cream,  butter,  &c.  &c.  Hid, 

No  butter  for  fale  fliall  be  repacked, 

f.  86 

,  The  manner  in  which  the  package 
fhall  be  marked,  ^c.  Hid. 

How  the  fador  or  buyer  fliall  make 
the  packttW.  f.  87 

Waichoure-keepers  fhall  fliip  all  but- 
ter and  cheefe  that  fliall  be  direded 
to  their  cure,  to  iKc  Loadon  market, 


BUTLER. 

I  A  butler,  &c.  who  has  the  bare  cbarti, 
or  tht  fpecial  ufe  of  hb  ma^r^s  goods, 
may  be  guilty  of  felony  in  taking 
them  away.  Pagt  136  f.  6 


BUYING    and   RECEIVING.— fitt 


BUYING    TITLES— ^/yr  t^^M 
Titles. 


C. 


CABBAGES. 

1  By  13  Geo.3.  c.  32.  to  Ileal  ordf- 
flroy  cabbages.  Sec.  in  a  garden,  in- 
curs a  penalty  of  |o/.  217.  f.  11 

CALENDAR. 

I  By  3  Hen.  7.  Gaolers  rauft  certify 
their  priibiiers  to  the  gaol  delivery  to 
be  calendared.  i^^  (N) 


CALLICO,— ^,Vr  CotUm. 

CANONICAL   OBEDIENCE.— Ctf- 
nonical  Purgation* 

1  By  a  Hen.  4.  c.  1.  to  purcha£?  from 
the  Pope  an  exemption  from  canoni- 
cal obedience,  incurs- pnemunirt.    79 

2  Canonical  obedience  refults  to  die 
metropolitan,   both   from  inftitatioa 


and  ordination. 


133.  f.  7 


CAxXUTUS— nv^p  Engli/efifiu. 


r-fp 


wiinout  prtsctcuee 


CAPACITY  of  GUILT.— « 

^1 
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CAPIAS. 

I  By  14  Geo.  3.  c.  86.  a  capias  may 
iffiie  againft  any  pcrfon  profccutcd 
for  fmuggling.  Pn^e  227 


CAPIATUR.— r/V^  ^^r/V.     Procefs. 


CAPITAL  OFFENCES.— r/V^  Felo- 
nies  fwitboHi  Chrgy. 

CAPTAIN, 

1  If  any  captain,  Bcz.  (hall  wilfully  call 

•  away>  burn  or  other  ways  deftroy  his 
fliip,  to  the  prejudice  of  the  owners, 
the  freighters,  or  the  underwriters, 
he  fliall  fuffer  death  without  clergy. 

185.  f.  10,  II 
%  A  captain  or  other  officer  in  the  Bad 
India  company's  fervice  cannot  re- 
£ga  his  commiffion  at  all  times  and 
under  any  circumftances.  ihid,  (N) 
3  By  29  Gt(\.  2.  c.  17.  Englilh  cap- 
tains or  other  officers  entering  into 
the   fervice  of  the  French  king  are 

•  guilty  of  felony  without  clergy,  ihid. 
I     4  The  puniihment  of  captains  who  (hall 

carry  bullion  unlawfully.  73.  f.  1 1 
p  5  Baming  his  (hip  to  defraud  the  un- 
,1  dcrwriters  is  not  piracy.  155,  (N) 
\  6  What  a6ls  of  a  captain  amount  to  pi- 
racy, f.  14 
7  The  penalty  on  the  captain  for  the 
f         unlawful  tran/portation  of  wool,  1 95 

CAPTION. 

I  The  caption  of  an  indidhnent  on  the 
flatutes  of  forcible  entry  need  not 
fhew  that  the  ju dices  had  authority 
to  hear  and  determine  felonies  and 
trcfpafles.  283.  f,  36 


CARD  S.— F/V-f  Dice. 

t  The  kingV  grant  for  the  fole  mak- 
ing,' importing  and  felling,  of  play- 
ing  cards  i^  void,  47 1  •  f.  5 


2  The  playing  with  them  is,  in  itfelf, 
lawful  and  innocent.  Pa^e  47 1 


CARRIAGES.— r/dV  Pufveyon.  fiTu 
Highzvays,     ^urnpiki  Roads. 


CARRIERS, 

A  carrier  who  receives  goods  to  cany 
to  a  certain  place,  cannot  be  faid  ta 
(leal  them  by  embezzling  them  after- 
xVards.  1 34,  f.  ^ 

But  if  a  carrier  open  a  package  and 
take  out  part  of  the  goods,  with  />• 
tent  ion  to  deal,  he  is  guilty  of  felony  ; 
for  he  had  no  pofleffion  of  fuch  pari 
didindi  from  the  whole.  1 35-  f.  ( 

No  carrier  ihall  travel  on  a  Sunday, 

ii«  II 


CARNAL. 

1  All  unnatural  carnal  copulations  with 
man  or  bead  come  under  the  notion 
of  fodomy.  9.  c.  4 

2  The  carnal  knowledge  of  a  woman, 
by  force,  and  againd  her  will  condi- 
tutesa  rape.  169.  c.  41 

3  By  18  Eliz,  c.  7.  f.  4.  if  any  perfon 
ihall  carnally  know  and  abufe  any 
woman  child  under  the  age  of  ten 
years,  he  ihall  fuffer  as  a  felon  without 
clergy.  170 

4  By  the  fame  datute  rape  is  alfo  ex- 
cluded, ihid. 


CARNALITER  COGNOVIT. 

I  Are  neccfiary  in  every  indi£lment  of 
rape.  9,  f.  2 


CARROTS. 

I  By  13  Geo.  3.  c.  32,  to  deal  or  de- 

droy  ?.ny  carrots.  Sec.  in  a  garden  or 

land    indcfed,    on  conviclion  io   30 

days  ill  a  fum ma ry  way  forfeits   10 s. 

217.  f.  II. 
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CASTRATION.— r//^  Maim. 
I  Was  anciently  punifhed  with  death. 


CASUALTY- 

S  If  cafual  death  happens  from  the  pro- 
fecution  of  a  /awful  a£t,  the  party  is 
guilUefs,  5  (N) 


CASUAL  DEATH.— r/Vif  Dioi/ami. 

1  Whatever  thing  me*vej  toward^  the 
cafual  death  of  any  perfon  is  forfeited 
25  a  deodand.  lOO.  c.  26 


CASTIG  ATORY.- 
Cucking  StooL 


^Vidt  ScoU, 


C  AT  T  L  E.-^Fide  Slaughter  Houfe. 

1  By  22  &  23  Car.  2.  c.  7.  todeftroy 
horfes^  Iheep,  or  other  cattle,  in  tjke 
night,  is  death  or  tranfporution,  in 
the  option  of  the  offender,  and  may 
be  tried  by  a  jury  before  three  juf- 
tices  of  the  peace.  1 79  c.  46 

S  By  9  Geo.  i  •  c.  22.  whoever  (liall 
kill,  maim,  or  wound,  any  cattle, 
ihail  be  guilty  of  felony  without  cler- 
gy.  180 

3  A  mare  or  (lone  colt  is  within  the 
meaning  of  the  word  cattle,  ibid.  ( N) 

4  By  27  Eliz.  c.  13.  the  hundred  is 
liable  to  the  amount  of  200 1,  ibid.  f.  2 

5  By  14  Geo.  2.  c.  6.  and  15  Geo.  2. 
c.  34.  whoever  (hall  fteal,  or  kill  with 
that  intent,  one  or  more  fheep,  bull, 
cow,  ox,  lleer,  bullock,  heifer,  calf, 
or  lamb,  but  no  other  cattle  whatfo- 
cver,  fhall  be  deprived  of  the  bene- 
fit of  clergy.  Hid.  f  3 

6  The  word  heifer  in  this  adt  is  ufed  in 
contradiftindUon  to  the  word  cow ; 
therefore  evidence  of  the  one  will  not 
fupport  an  indiftment  for  Healing  the 
other.  ibid,  (Nj  2 

7  By  37  Hen.  ^.  t*  (>•  >n\vocn«  (^2.11 
cat  o\it  xke  toa^u^  ol  axi^  x.^m&\^^^^ 


or  of  any  perfon,  they  being  alive, 
fhall  pay  treble  damages,  and  fbrfieit 
ten  pounds.  Page  1 80  f. 4 

8  No  falefman  within  the  bills  of  inor. 
tality,  ihall  buy  or  fell  cattle  on  kii 
own  account,  or  on  the  road  coming 
to  market.  515  ^' 

9  How  fuch  offenders  (ball  be  pi 

10  By  9  Geo.  3.  c.  39.  the  crown  nu^ 
prevent  importation  of  cattle  upoi 
fufpicion  of  the  contagion.  180 

11  By  21  Geo.  3.  c.  67.  thedriviogof 
cattle  within  the  bills  of  mortalitv  is 
regulated.  ilu, 

12  By  26  Geo.  3.  71.  flaughtcriug 
cattle  without  licence  or  notice,  &c 
is  felony.  iSo 

CENSOR. 

I  It  is  queftioned  (i  Cartb.  478.)  whe* 
ther  the  cenfor  of  the  college  of  phy* 
ficians  is  within  the  meaning  of  the 
the  ted  ad,  25  Car.  2.  c.  2.    17  £4 


C  E  P  I  T. 

What  will  fatisfy  the  word  Cefit  in  an 
indidtment  of  robbery.  147 


CERTIFICATE. 

Of  the  oath  required  by  i  Elix.  c.  u 
f.  19.  made  to  the  Knag's  Bend,  is 
fufficient ;  in  which  an  ecdcfiaibc 
need  not  be  (tiled  cUricus ;  and  tlie 
bringing  of  it  need  not  be  (aid  fer 
mandatum  epifcMps.  Sed  qumrt  If  tKis 
(latute  as  to  the  oath  is  not  repealed 
by  1  Will,  and  Mary,  c.  8.  81.  f.  27, 
82.  f.  33,  34.  3S 


CERTIORARI. 

A  certiorari  from  the  King's  Bench, 
is  a  fuperfedeas  to  reitiiution  in  1 
forcible  entry.  292.  f.  61 

By  I  Ann.  c.  18.  concerning  the  re- 
pair of  bridges  no  ariierari  (hall  be 
allowed,  450 

3Nor 
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3  Nor  by  8  Geo.  2,  c,  20.  for  punifti-  ! 
ingdellroycrs  of  turnpikcs.P.193  f.  7 

4  Nor  by  12  Geo,  2,  c.  29.  for  aifcG- 
ing  county  rate£«  450  f.  21 

5  Nur  on  19  Geo.  2.  c.  21.  againll 
curilng  and  fwearing.  1 2  f.  4 

6  Nor  on  23  Geo.  2.  c.  13.  agalnH  re- 
ducing artificers.  559  ^*  4 

7  Nor  on  25  Geo.  2.  c.  36.  againft 
bawdy  houfes.  357  f*  * 

S  Nor  on  29  Geo.  2,  o  40.  againfl 
Healing  lead,  iron,  &c.  .         232  f.  2 

9  Nor  on  50  Geo.  2.  c.  21.  for  pre- 
ferving  fiOi  in  the  Thames.  519 

to  Nor  on  30  Geo.  2.  c.  24.  for  re- 
training gaming  in  public  houfes. 469 

tl  Nor  on  31  Geo.  2.  c.  29.  for  the 
regulation  of  bread.  486 

12  Nor  on  2  Geo.  3,  c.  30.  for  pre- 
venting thefts  in  bumb-boats. 

13  Nor  on  10  Geo.  3.  c.  i8.  againft 
dogfiealers.  J43 


C  H  A  I  N.— r/Vif  Fwts. 


CHAIRMEN. 

1  By  9  Ann.  c.  23.  Hackney  chairmen 
and  coachmen  are  permitted  to  ply 
within  the  bills  of  mortality  on  a 
Sunday.  12 


CHALLENGE. 

1  Tp  challenge  another  ;  to  carry  a 
challenge,  or  to  provoke  a  challenge 
is  a  very  high  offence,  puniihable  by 
fine  and  imprifonmcnt.  266.  f.  3 

2  By  9  Ann.  c.  14.  f.  8,  to  challenge 
another  on  account  of  money  won  at 
play,  incurs  a  forfeiture  of  goods  and 
two  years  imprifoninent.  i^/V, 
If  death  enfues  in  confcquence  of  a 
challenge  it  is  murder.         123,  f.  24 

CHAMPERTY.— r/Vf  Maintenance. 
Embracery.     Buying  a  pretended  Title, 

2  Is  a  fpecies  of  maintenance.    545.  c. 

841 


2  By  3  Edw.  I.e.  25.  no  officers  of 
the  king  (hall  maintain  fuits  in  the 
king's  courts,  by  covenant  for  profit* 

Page  f.  3 

3  This  means  his  courts  of  record  only* 

546.  f.  4 

4.The  word  covenant  fignifies  all  kinds 

of  promises  and  contrads  whether  by 

writing  or  parol.  f.  ^ 

5  This  ad  applies  4«  well  to  peribail 
as  to  real  adtions.  f.  6 

6  Rent  out  of  land  in  varioMci  is  witk« 
in  the  ad;  not  othcrwife.  C  7 

7  In  a  vjrit  ofCbampertj  damage  is  boc 
eniential  or  whether  the  plea  be  de- 
termined or  not.  r.< 

Z  The  maintenai^ce  is  equal  whether  of 
the  plaintiff  or  the  defendant.       f.  9 

9  But  fuch  grants  only  as  are  made 
in  confideratiom  of  the  maintenance  are 
within  the  a£L  £  10 

10  By  3  Edw.  I.  c.  49.  no  judicial  tf- 
fcen,  &c.  fhall  receive  behold   in 

Champerty,  pending  a  plea.       f.  1 1 

1 1  This  ftatute  only  extends  to  the  of- 
ficers therein  named.  f.  \z 

12  And  they  ihaJl  not  purchafc  pend- 
ing plea  however  they  may  be  relat- 
ed to  the  party,  and  although  they 
do  not  maintain  him.  547,  f.  || 

13  By  28  Ed.  I.  c.  II.  none  oUw  take 
upon  him  any  fuit,  or  covenant  to 
give  up  his  right  to  another,  &c.  f.  1 4 

14  A  conveyance  executed,  hanging  a 
plea,  in  confequence  of  a  previous 
bargain,  is  not  within  the  aft.      f,  1 5 

15  Champerty  may  be  in  anions,  real, 
perfonal,  or  mixed,  or  in  fuits  in 
equity.  f.  ,5 

16  The  voluntary  gift  of  a  chattle  in- 
tereil  pending  a  plea  is  within  the 
aft-  f.  17 

17  A  furrender  by  lefTee  to  leffor  is 
not  within  it.  f.  1 3 

18  Nor  any  conveyance  of  lands  by 
father  to  fon,  anceftor  to  heir  appa- 
rent.  548.  f.  19 

19  A  gift  of  part  of  the  land,  to  a 
counfellor /or  his  ^ages  after  the  fuit 
is  determined  is  not  within  tlie  aft, 
unlefs  in  confcquence  of  a  previous 
bargain.  f.  2Cj 

20  By  31  Eliz.  c.  5.  Champerty  may 
be  laid  in  any  county,  f,  2 1 

CHANCE 
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CHANCE  MEDLEY. 
Jlaugbtcr* 


Vide  Man- 


1  Homicide  without  malice,  \%  fome- 
times  called  chance  medley  which 
fignifies  killing  on  a  Aidden  quarrel, 
or  in  the  commiflion  of  an  unlawful 
aft.  ^  Pagt  115.  f.  I 

3  And  being  without  premedication 
there  can  be  no  accefTaries  before,  f.  2 

3  Where  the  trefpafs  of  a  llranger  au- 
thor ifed  by  the  duty  of  a  game- 
keeper will  reduce  homicide  to  chance 
medley.  in.  f.  8 


CHANCERY. 

t  It  is  agreed,  contrary  to  former  opi- 
nions, that  fuits  in  chancery  to  be  re- 
lieved againft  a  judgment  at  law,  are 
not  within  the /latutc  of  16  Rich.  2. 
c.  5.  &c.  80.  f.  17 

2  The  provifions  of  21  Jac.  i.  c.  3. 
refpefting  fuits  to  be  relieved  againfl 
monopolies,  extends  to  the  court  of 
chancery,  &c.  473'  ^»  31 


CHANCELLOR. 

1  By  25  Edw.  3.  if  a  man  flay  the 
chancellor,  being  in  his  place,  during 
his  office,  it  is  high  treafon.      60, 61 

2  On  information  to  the  chancellor, 
&c.  of  fcrvants  riotoufly  fpoiling 
their  deccafed  mailer's  goods,  a  pro- 
clamation may  be  iiTued,  and  if  they 
do  not  appear,  they  ihall  be  attainted 
of  felony.  197 


CHAPLAIN. 

I  A  matter  may  accompany  his  do- 
mefiic  chaplain  to  retain  counfel,  or 
to  engage  counfel,  and  may  Hand  by 
him  at  his  trial  without  being  guilty 
of  maintenance,  &c«  541.  f.  23 


CHARMERS.— f74V  WiuUrafi. 

1  Charmers  or  forccrcrs  'ixtrt  thofe  wbD 
by  certain  incantations  pretended  m 
produce  fupernatural  events.   Ptff'l 

2  This  offence  was  punifhable  as  witdh 
craft,  and  by  the  writ  Je  berttic^  cm^ 
burendo,    on  relapfe    after  ientenoe. 

f.i 

3  One  taken  with  the-head  of  a  dead 
mvLTi,  Sec.  brought  into  the  idBg^i 
bench  and  fwom,  that  he  would  10 
longer  be  a  forcerer.  f.  f 

4  The  degrees  of  fbrcery  defcribednu 
puniflied  by  i  Jac.  i.  c.  12.  repeikd 
by  9  Geo.  2.  c.  5.  &c.  8») 


CHACE.— r/y^  Hunters,  Feucts. 

1  By  6  Geo.  3.  c.  48,  and  13  Geo.j.c 
33.  whoever  fhall  deftroy  the  kind  of 
trees  therein  named  in  any  of  Jut 
majetty's  chaces  (hall  be  fined,  &ciar 
the  two  firtt  ofFeoces  and  tranfported 
for  the  third.  216 

2  By  9  Geo.  3.  c.  41 .  the  abore  ad  a- 
tends  to  underwoods,  &c,  and  to  all 
the  king's  chaces  within  the  realn. 

3  The  puni(bment  of  fuch  as  (hall  de- 
flroy  the  banks^  ditches^  or  fences  or 
chaces.  191 

4  The  punifhment  for  unlawfully  hunt* 
ing  fallow  deer   in  any  chace,  4-c 

1S9 


C  H  A  S  T  I  T  Y— r/Vr  H^miJii. 

1  A  woman  may  juflify  murdering 
fence  of  it.  108  (N)  i 

2  So  ahufband  is  juAified  in  proteAu^ 
the  challityot  his  wife.  iU» 

3  It  is  the  pride  of  nature,  ani^noft 
lovely  charadleriftic  of  the  fex.   /W 

4  But  the  bare  foHcitation  of  chailiiy 
is  not  an  indidable  oiience.        3{7» 

5  Nor  is  the  aflual  violation  of  t  diop- 
ter's chaflity  confidered  as  an  i)DJaf7» 

Bskf 
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nnkfs  in  the  charaftcr  of  a  fervant, ; 
her  fcrvkc  is  thereby  loft.     Pagi       j 

CHEATS. 

1  Cheating  confifls  in  defrauding  or 
endeavouring  to  defraud  another  of  his 
known  right,  by  means  of  fome  artful 
device,  contrary  to  the  plain  rules  of 
honelly.  343*  «•  7* 

a  But  an  impofition  efFefled  by  means 
of  a  hare  naked  lie,  without  the  inter- 
vention of  any  artful  contrivance,  is 
not  cheating,  punilhable  criminally. 

344  f-  2 

3  Common  cheating  is  punifhabie  with 
fine  and  imprifonment.  f.  3 

4  By  3^  Hen.  8.  c.  1.  whoever  (hall 
falfcly  and  deceitfully  obtain  the  goods, 
&c.  of  another,  by  colour  and  means 
of  any  falfi  privy  token  (hall  be  cor- 
porally pani(hable  in  any  degree 
under  death,  as  pillory,  &c.         f.  4 

5  The  offence  may  be  tried  at  fcfllons ; 
and  the  juftices  may  convene  fufpcA- 
cdc.Fenders,  f.  5 

6  An  inftance  of  an  offender  being  fined 
under  the  aft :  fed  vide  Coke's  opinion 

;  '      (3  Inft.  123)  that  it  cannot  be  done. 

f.  6 

7  Ca(es,  &c.  determined  upon  this  aft/ 
\  345  (N)2 
^     8  By  30  Geo.  2.  c,  24.  whoever  (hall 

fyfal/e  pretences  obtain  the  property 
^        of  another,  ivitb  intent  to  cheat  and 
'*        defraud  any  perfon,  he  (hall  be  pub- 
licly whipped,  or  fined  and  imprifon- 
ed,  or  tranfported,  as  the  court  (hall 
.         think  fit.  345  ^*  7 

N«  B.  No  certiorari  lies  on  this  ttatute 

(N) 

j^  By  16  Car.  2.  whoever  (hall  ^in  any 

fiun  or  valuable  thing,  by  any  frand 

or    ill    praftice,  ihall  forfeit  treble 

valuer  Uc.  &c.  f.  8 

10  By '9  Ann.  e.  14.  the  offender  (hall 
forfeit  five  times  the  valae,  be  deemed 
infamous,  and  fuffer  corporal  pani(h- 
ment,  as  in  cafes  of  perjury.  f.  9 

11  Bat  the  judgment  can  only  he  qnod 
€ffn*oi3us  efi,  and  the  fine  muft  be  re- 
covered by  aftion.  did.  (N ) 

•         V01..L 


C  H  E  E  S  E.—nJe  Butte\ 


CHE  QJJER  ROLL. 

I  By  3  Hen.  7.  c.  14.  If  any  of  the 
chequer  roll  of  the  king's  houQiold 
under  the  llate  of  a  lord,  make  con- 
federacy to  deilroy  or  murder  the 
king,  or  an/  of  the  (worn  council,  he 
(hall  be  guilty  of  treafon.   Page  74. 

f.  13 


CHILD— Fide     Baflard.     Marriages. 
Vajrants. 

1  A  child  under  the  age  of  fcven  years 
cannot  be  puniflied  for  any  criminal 
offence.  1  (N)  i 

2  But  he  may  be  compelled,  in  a  civil 
adion,  to  make  compenfation. 

3  How  far  a  thing  (hall  be  forfeited  as 
a  deoJand  for  the  death  of  a  cliild. 

100 

4  By  4  and  5  P.  &  M.  c.  8.  to  allure 
or  lake  away  a  woman  child,  is  two 
years  imprifonment,  &c.  172 


CHOSE  in  ACTION. 

1  Is  not  within  21  Hen.  8.  c.  7.  for 
punifhing  fervants  who  Heal  the 
goods  delivered  to  them  by  their  maf- 
ters.  139,  f.  14 

2  By  15  Geo.  2.  c.  13,  if  any  of  the 
fervants  of  the  bank  (liall  embezzle 
certain  chofes  in  aftion,  with  which 
they  are  intru(led,they  (hall  be  guilty, 
without  clergy.  f.  1 7 

3  By  5  Geo.  3.  c.  25.  the  fame  is  in- 
(lifted  on  fervants  of  the  poil  ofiice. 

140 

4  By  the  common  law,  a  chofe  in  action 
cannot  be  the  fubjeft  of  larceny.  14^1 

5  But  by  2  Geo.  2,  c.  25.  whoever 
(hall  fteal  certain  fecuritics  therein 
named,  notwith (Ian ding  th'jy  are 
termed  in  law,  chofes  in  aftion,  fliall 
be  guilty  of  felony  of  the  fame  na- 
ture and  degree,  as  they  would  h^  ^^x 
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taking  the   money  thereby  fecured. 
Page  142  f.  22 

CHRISTIANITY.  —  Fide   Church. 
ReligUn,    Ilcrt/y.     Pofcry,    Trinity, 

1  The  punir..ir.i'nt  of  thofe  who  fhall 
deny  the  trudi  of  the  chrilUan  jcji- 
gion,  f;c.  7.  f.  II 

2  Chri.*li.in:ty  is  part  of  the  core  men 
law  of  Enf^l.ind.  i  id, 

3  PublilLing  a  book  to  prove  the  king's 
govcrnmcr.t  antiJiriilian,  ^c.  may 
be  al lodged  ac  an  overt  aft  of  com- 
pafiing  his  deaih.  56.  f.  31 


'    CHRISTMAS  DAY. 

I  By  13  Geo.  3  c.  80.  to  kill  game, 
&c.  on  Chriibnas  day  incurs  fme,  &c, 

12 

C  II U  R  C  W.—Vide  Pofery. 

1  The  puniflimcnt  of  abfcnting  from 
it.  19.  c.  10 

2  By  i  Eliz.  c.  2.  all  perfons,  having 
no  reafonable  cxcufe,  Ihall  refort  to 
their  paiiili  church,  or  fjme  oilier 
place  of  worfiiip  upon  every  Sunday, 
and  there  behave  decently  during  di- 
vine fervice,  upon  pain  of  twelve 
pence  for  every  offence,  f.  1 

3  By  3  Jac.  I.  c.  -4.  this  forfeiture  may 
be  levied  by  the  church  wardens  by 
dillrcfs  or  warrant  of  a  juftice.     (N) 

4  It  is  incumbent  on  the  defendant  to 
(hew  the  rcifonable  excufe,  and  needs 
not  be  regularly  allcdged  in  the  in- 
didmcnt.  20 

5  If  the  fplritual  courts  refufc  a  rea- 
fonablc  excufe,  or  derogate  from  the 
common  law,  they  may  be  prohibited. 

6  Whoever  milbehaves,  or  quits  church 
during  fervice,  is  as  much  within  iJie 
penalty  as  if  he  had  been  wholly  ab- 
Icnt.  f,  4 

7  Whoever  is  abfent  from  his  parilh 
church  (hall  be  put  to  prove  where 
he  wa5.  ibid, 

4  The  offence  of  abfence  need  not  be 
"  averred  ia  an^  cetuvu  ^V^v^t^'i^iN^vcL'j^ 


a  non-feafance^   it  is  not  committed 
any  where.  Pi^ge  20  f.  5 

9  By  23  Eliz.  c.  1.  all  perfons  above 
16  years  of  age  who  (hall  offend 
againft  the  tenor  of  the  i  Eli».  c.  2, 
flia il,  b jing  lawfully  convifted,  forfeit 
20  /.  for  every  month  they  (hall  fo  ab- 
fent themfclves  from  church.        f.  6 

10  1  his  penalty  of  20/.  a  month  does 
not  difpenfe  with  that  of  12 d,  for 
every  Sunday.  f.  7 

11  The  words,  '*  lawfully  convi^'* 
would  have  been  implied  by  law.  f.  8 

12  No  forfeiture  accrues  unlefs  judg- 
ment follow  conviction .  ihtd* 

13  A  condemnation  on  dsmttrrer,  or  ml 
dicit,  is  fuHicient.  21 

14  A  rccufant  (hall  not  be  excufed  from 
thefe  penalties  on  account  of  (ick* 
nefs.  f.  10 

15  The  month  intended  by  the  ftatute 
(hall  be  computed  by  the  number  of 
days,  allowing  28  to  each  month,  f.  11 

1 6  A  feme  covert  is  within  thefe  (latutcs. 

(N) 

17  By  29  Eliz.  c.  6.  and  3  Jac.  1.  c 
4.  every  offender  con^iHed  <  »»  the 
above  llatutcs,  (liall  pay  20/.  for 
every  month,  after  fuch  con vidion  un- 
til he  conform  and  come  to  church. 

f.  12 
I S  If  the  offender  negledl  to  py  the 
forfeitures  in  the  convidion,  and  the 
penalties  of  thefe  (latutes,  the  ki»g 
may  feize  his  perfonal,  and  two  thirdi 
of  his  hcreditaments,lea(es  and  farms, 
notwithllaiiuing  any  prior  convey- 
ance, f.  \\ 
r9  By  3  Jac.  1.  c.  4,  the  king  may  rc- 
fuie  th'.'  20  /.  a  month,  and  ieizc  the 
hereditaments,  cvc.  leaving  theman- 
iion  houfe  as  piirt  of  tlie  third  part* 

f.lj 

20  But  this  eledion  waives  the  bcuefcl 
of  the  20/.  a  month,  and  the  fcizofe 
of  the  goods.  f.  14 

21  A  bond  may  be  taken  as  thegoodi 
of  the  offender.  22.  f.  If 

22  But  no  copyhold  lands  are  iiabku 
be  feiv.ed.  f.  rf 

23  By  3  Jac.  I.  c.  4-  the  profits  of  the  ! 
lands  ihail  go  to  fatisfy  the  zo/.  i  IJ 

24  ^uere  if  the  king  may  feize  ao  dU» 
«Wk.N€Ycd  huajiat  by  another  ii  Oi>' 
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for  a  recufant.  He  may  feizc  an 
cftate  granted  to  a  recufant  in  trufl  to 
another.  Page  21  f.  18 

«5  Haw  the  penalties  Ihall  be  recover- 
ed, ihid, 

^6  By  3  Jac.  1.  c.  4.  One  juftice,  on 
confellion,  or  oath  of  one  witnefs 
may  iflue  a  warrant  to  the  church 
warden  where  the  offender  dwells  to 
levy  the  twelve  pence  on  the  offender's, 
goods,  by  diHrefs,  for  the  ufe  of  the 
poor.  23.  f.  19 

^7  TJJie  recovery  of  the  20  /.  contained 
in  the  convidion  may  be  recovered  at 
the  fuit  of  the  king  by  indiitmcnt  in 
the  king's  bench,  aflizcs,  or  feflions. 

23,  24 

28  And  if  the  offender  do  not  appear 
upon  proclamation,  he  (hall  Hand  con- 
vifted.  f,  22 

ap  But  fuch  a  convidion  is  no  judg- 
ment, and  therefore  cannot  be  reverf- 
ed  by  writ  of  error,  but  mud  be 
moved  into  the  exchequer  and  quafh- 
cd,  nor  Ihall  fuch  a  forfeiture  be  with- 
in the  exception  of  a  general  pardon. 

f.  23 

30  If  the  proclamation  do  not  purfuc 
the  ilatute,  the  convidion  will  be  in- 
fufficient.  f.  24 

31  i^n  appearance,  unlefs  entered  of  re- 
cord, is  not  futhcient.  f.  25 

32  ^ire  if  default  to  a  proclamation 
will  amount  to  a  convidion  in  the 
king's  bench.  f.  26 

33  On  appearance  of  the  defendant, 
the  proceedings  ought  to  be  accord- 
ing to  the  common  law.  f.  27 

34  By  3  Jac.  I.  no  fuch  indidment 
ihall  be  avoided  for  defed,  other  than 
\>y  dircd  traverfe  to  the  point  of  not 
coming  to  church,  unle/s  the  defendant 
tonforms,  25 

)5  But  the  party  may  plead  any  collate- 
/    ral  matter  as  a  pardon,  or  autre  fois 

MCfuit,  Sec.  f.  28 

t|6  He  may   reverfe  a  judgment  after 

vcrdid  for  a  defed  to  the  king's  pre- 
;  jadice.  f.  29 

•7  By  35  Bliz.  c  1.  the  faid  forfeitures 
f  may  be  recovered  by  adion  of  debt, 
,#  tec.  at  Weftminfter.  f.  30 

,^  This  ilatute  was  made  to  proceed 
^  Ugainfl  the  hulband  for  the  recafancy 

01  tht  wife,  which  could  not  be  done 


by  the  indidment  given  by  the  for* 
n^cr  rtatute.  Pa:e  24,  f.  31 

39  On  an  indidment  the  hufband  could 
not  be  charged  for  the  forfeiture  of 
his  wife.  iiiii. 

40  But  his  lands.  Sec.  in  her  right,  may 
be-feized  on  her  convidion.         /^/V. 

41  How  informers  may  proceed,    f.  32 

42  By  23  Eliz.  c,  I.  forfeitures  are 
diitributed  \  to  the  queen,  -J  to  the 
poor,  ]  to  the  informer,  by  adion  of 
debt,  &c.  26 

43  Oilenders  rcfufing  to  pay  within 
three  months  after  judgment,  (hall  be 
committed  until  iheypay  or  conform. 

44  This  claufe  extends  to  the  20/.  a 
month.  ^-33 

45  An  informer  may  fuc  for  his  own 
third  part  or  for  the  whole  penalty. 

f.  34 

46  An  informer  may  foe  for  the  tor- 
feitures  againil  one  not  proceeded 
againft  by  the  king.  f*  3  9 

47  The  29  Eliz.  c.  6.  extends  only  to 
indidments,  but  does  not  take  away 
the  jurifdidion  of  tha  common  pleas 
or  exchequcr,as  to  information,  i.  36, 

4S  A  convidion  at  the  king's  fuit  may 
be  pleaded  to  a  fuit  by  an  informer. 

27.f.3« 

49  It  is  doubtful  whether  the  convidion 
of  a  feme  covert  can  be  pleaded  to  an 
information  againil  her  and  her  huf- 
band.  ^'39 

50  The  right  of  feizure,  given  to  the 
king  by  29  Eliz.  c.  6.  does  not  ex- 
tend to  a  convidion  by  adion  or  in- 
formation.  f.  40 

51  How  the  20/.  a  month  after  con- 
viction ftjall  be  recovered.  f.  41 

52  By  29  Eliz.  c.  6.  &  3  Jac,  i.  the 
oifiiuider,  once  conyided,  iliall  pay 
26/.  a  month  without  any  oiher  in- 
didment or  convidion,  into  the  ex- 
chequer every  Eafler  and  Michael- 
mas term,  or  tlie  king  may  feize, 
&c.  .     f.  41 

53  But  this  claufe  extends  to  no  coa- 
vidions  without  judgment  be  given 
thereon.  28 

54  How  it  extends  to  convidion   tac 
default  of  ap^^^iLXvcft  ^tk  ^t^i^O^^xsv-^- 
tion.  iViA. 

R  r  »  ^S  "^ 
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55  In  whit  manner  proffcationt  (hall 
be  againft  the  offender's  land  and 
goods.  P/i^f  27,  f.43.44 

56  No  feizure  can  be  made  till  inqui/i- 
tion  found.  f.  45 

57  The  king  cannot,  without  inquili- 
tion,  grant  over  the  offender's  goods. 

20.  f.  46 

58  By  3  Jac.  I.  c.  5.  no  recufant  con^ 
vift  ihall  be  difabled  from  following 
Any  profeffion,  or  being  ixecutors,  ad- 
mini  (Irators,  or  guardians,  on  pain  of 
100  /.  f.  47,  48 

59  By  23  Eliz.  c.  1.  every  perfon  for- 
bearing church  twelve  months  (hall  on 
certificate  thereof  to  the  king's  bench, 
be  bound  to  good  behaviour  in  200/. 
at  leaft.  f.  49 

60  How  the  forfeiture  may  be  difcharg- 
cd.  f.  50 

61  By  23  Eliz.  c.  I.  offenders  con- 
forming in  the  manner  the  a6l  diredb 
ihall  be  difcharged  of  all  forfeitures. 

f.  50 

62  By  29  Eliz.  c.  6.  an  offender  who 
conforms,  or  (hall  fortune  to  die,  no 
20/.  a  month  or  (eizure  (hall  be 
made,  while  he  continues  to  attend 
divine  fcrvice.  30 

63  And  by  i  Jac.  i.  c.  4.  a  recufant 
conforming  according  to  the  above 
ftatutes  fliall  be  difcharged  of  all  pe- 
nalties which  he  might  fuflain  by 
reafonof  his  recufancy.  f.  52 

64  This  conformity  may  be  pleaJed 
againft  an  informer  as  well  as  the 
lung,  by  audita  querela  after  judg- 
ment againft  an  informer,  and  before 
execution  againft  the  king.  f.  5  3 

65  But  the  profits  which  have  been 
feized  Ihall  not  be  reftored.  f.  5  4 

66  The  inheritance  of  the  proteftant 
heir  ftiall  not  be  liable  to  the  recu- 
fancy of  his  anceftor,  unlefs  the  two 
parts  of  the  lands  were  feized  during 

;       the  life  of  the  anceftor.  f.  55 

67  But  a  recufant  heir  muft  conform 
to  free  his  fee  fimple  lands  from  the 
convidion  of  his  anceftor,  whether  the 
lands  were  Icized  or  not.  f.  56 

6S  How  lands  in  fee  tail  may  be  feized 
by  force  of  a  judgment  or  proclama- 
tion. /W, 


69  By  3  Jac.  I .  c.  4.  whoever  ihall  re- 
tain in  his  fcrvice  any  inmate  wko 
ihall  not  go  to  ibme  church  or  cha- 
pel where  the  common  prayer  is  nfed, 
&c.  for  one  month,  ihall  forfeit  loA 
a  month.  Page  3 1.  c.  ll 


CHURCH    WARDENS. 

1  By  3  Car.  i.e.  3.  the  penalties  fir 
keeping  alehouies  without  licence  » 
be  levied  by  the  church  wardens  9 
the  uie  of  the  poor.  4^ 

2  By  2 1  Jac  I.e.  7.  the  churchwir- 
dens  oath  enlarged  to  preient  oStaca 
contrary  to  i  Jac.  i  •  c.  9.  for  m- 
ftraining  tippling.  46; 

3  By  1 1  Geo.  2.  c.  26.  church  war- 
dens. Sec.  required  to  carry  hanvken 
of  brandy,    &c.  before  juiUces. 

4  They  may  levy  the  forfeiture  of  nil 
for  not  coming  to  church.  19 

5  They  are  excepted  out  of  the  teftad 
of  25  Car.  2.  c.  2.  f.  17.        17.  f.^ 

6  They  may  whip  boys  for  playing  it 
the  church,  or  pull  oiF  the  hzn  cf 
thofe  who  ref ufe  to  take  them  off,  or 
may  gently  turn  out  difhirbers  of  di- 
vine fervice,  without  incurring  thcpc- 
naltics  of  5  &  6  £dw.  6.  c.  4.    272. 


CISTEAUX. 

I  By  2  Hen.  4.  c.  4.  to  put  in  excel- 
tion  bulls  purchafed  by  thofe  of  Af 
order  of  Cilleaax  to  be  difdaipl 
tithes,  is  prxmunire.  7J 


CLANDESTINE.— r/^>  MarrUp. 
Smuggling. 

C  L  E  R  G  Y.—FiJe  Felema. 

CLERGYMEN. 

I  By  I  Eliz.  c.  2.  clergymen  it&6| 
to  ufe  tlie  common  prayer,  or  fpe* 
ing  in  derogation  of  it,    fcrt*  * 
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year's  profit^  and  fafkr  fix  month) 
imprifonment  fo.r  the  firft  pffencc, 
and  deprivation  for  the  fccond.  Page 

14.  f.  2 

2  How  they  may  bedcfcribcd  in  a  cer- 
tificate on  5  EHz.  c.  1.  for  refufing 
the  oaths.  -      82  f.  33 

3  Are  within   the  ftatute  of  highways. 

377  ^15 

4  Are  fufhciently  ihewn  in  an  indid- 
mcnt,  to  be  in  holy  orders  by  the 
word,  clericus,  H  ^*  3 


CLIPPING.— r#^/GiVi. 

1  Clippers  of  the  coin  arc  not  within 
the  ftatute  of  trcafons.  ^^  ^*  55 

2  By  5  Eliz.  c.  1 1 .  clipping,  &c.  any 
of  the  monies  of  this  realm,  or  fo- 
reign money,  fuffered  to  be  current 
hj  proclamation  is  made  high  treafbn, 

63f.6i 

3  By  18  Eliz.  c.  I.  whoever,  for  lucre, 
fhall  diminifh,  lighten,  &c.  5cc.  any 
of  the  monies  as  aforefaid,  fhall  be 
guilty  of  high  treafon,  lofe  goods. 
&c.  &:c.  and  lands  during  life,  but 
no  corruption  of  blood.  ihid. 

4  Aiders,  confenters,  and  abettors', 
arc  equally  guilty.  ibid. 


CL  OATHS. 

]  Malidoufly  to  deftroy  the  garments 
of  another  in  the  public  ftreet  is 
tranfportation*  238 


COALS. 

1  The  coal  bulhel  (ball  be  round,  and 
19^  inches  in  diameter,  and  contain 
one  Wincheder  bufhel  and  one  quart 
of  water.  524 

2  All  fca  coal  brought  into  the  Thames, 
(hall  be  fold  by  the  chaldron  of  36 
bufhels;  and  coals  fold  by  weight 
Ihall  in  proportion  be  if^izlb.  tivoir- 
dupoii  to  every  cwt.  f.  130 

3  Any  three  juftices  may  fet  the  price 
of  fca  coal»  and  if  any  perfon  ihall  re- 


fufe  to  fell,  they  may  enter  the  place 
and  iell  the  fame.  •  Page  524,  f.  131 

COAT  ARMOUR.— r///  /£r^t. 

COERCION.  Viit  Covtrtmre,  Trea/on. 

C  O I  N.—Fidi  High  Tnafon. 

1  By  25  Ed.  3.  c.  2.  to  counterfeit  the 
king's  money  is  high  trcaibn  61  f,  54 

2  Thofc  who  coin  the  king's  money, 
without  authority,  are  guilty  within 
this  daufe,  whether  they  utter  it  or 
not.  62f.  55 

3  So  alfo  are  the  authorifed  minttrs,  if 
they  coin  it  of  bafer  alloy  than  the 
ftandard.  j^/V. 

4  Receivers  and  comforters  alfo  are 
equally  guilty,  but  clippers  are  not 
within  this  ad.  ihid. 

5  But  to  compleat  the  crime,  the  coun- 
terfeiting muft  be  fuch  as  to  render 
the  coin  paflable.  (N)  13 

6  And  uttering  falfc  money  is  neither 
treafon  nor  mifprifion  thereof  within 
this  ad.  f.  56 

7  And  only  gold  and  filver  coined  with- 
in the  realm,  by  the  king's  authority^ 
is  **  the  king's  money."  {,  ^y 

8  But  by  I  }&x.  c.  6.  to  counterfeit 
the  gold  or  filver  coin,  not  of  thg 
realm,  made  current  hj  confent  of  the 
crown,  or  to  aid  or  abet  therein,   is 

high  treafon.  f.  ^^ 

9  And  by  14  Eliz.  c.  3.  to  counterfeit 
gold  or  filver  coin,  not  of  the  realm, 
nor  permitted  to  be  current,  or  to 
aid  or  abet  therein,  is  mifpriiion  of 
treafon.  f,  60 

10  By  5  Eliz.  c.  II.  clipping,  wa(hing, 
rounding  or  filing,  for  lucre  or  gain, 
any  of  the  proper  monies  of  this  real  ny,' 
or  of  any  other  realm  made  current 
by  procUmation,  or  aiding  therein,  is 
declared  high  treafon.  63  f.  61 

1 1  By  18  Elit.  c  I.  to  impair,  dimi- 
nifh, falfify,  fcale,  or  lighten,  by 
any  art  or  means,  for  lucn  or  gain, 
any /iiTit  monies,  or  to  aid  or  con- 
^'3  •  fcnt 
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icnt  thereto,  is  high  treafon,  with 
loi's  of  goods  abfolutely,  lands  dur- 
ing life  only,  but  no  corruption  or 
lofs  of  dower.  Pagt  63.  f.  61. 

12  By  8  &  9  Will.  3.  c.  26.  whoever, 
except  the  minters,  (hall  make,  &c. 
any  puncheon,  counterpunchcon,  ma- 
trix, rtamp,  dye,  pattern,  or  mould, 
in  or  upon  which  (hall  be  made,  or 
which  will  make,  the  figure,  llamp, 
reiemblance,  &c.  {infra.  No.  17.) 
of  both  or  either  of  the  fides  of  any 
current  gold  or  filver  coin,  fliall  be 
guilty  of  high  treafon.  64 

13  Whoever  Ihall  make  or  mend,  &c. 
any  tdger,  or  edging  to(  1,  inftru- 
jnent,  or  engine,  notof  common  ufe 
in  any  trade,  but  contrived  for 
marking  the  edges  of  money,  uirh 
fuch  letters  or  grainings,  as  thofc  on 
money  coined  in  the  mint,  ihall  be 
guilty  of  high  treafon.  ibid. 

14  Whoever  ihall  make  or  mend,  Arc. 
any  pre fs  for  coinage,  or  any  cutting 
engine,  for  making  blanks,  by  force 
of  a  fcrew,  out  of  flatted  bars  of  gold 
or  filver,  ihall  be  guilty  of  high  trea- 
fon. ihiJ, 

15  Whoever  (hall,  kno*ivingh,  have  any 
fuch  puncheon,  ccunterpuncheon, 
matrix,  (lamp,  dye,  edger,  cutting 
inilrument,  or  other  tool  or  inftru- 
ment  bef(>re  mentioned,  fli-ll  be 
guilty  of  high  ticaf  n.  ihiJ* 

16  The  wor^s  '*  pi::ern  or  mould," 
(i'i^^  fitra  No.  12  )  are  omitted  in 
the  above  da  ufe,  (No.  15.)  but  it  has 
been  determined,  that  they  are  ccm- 
pri^ied  in  the  words  •'  to-^l  or  inltru- 
ment ;"  and  that  thcj/ts  t*J  term  is 
fu.'Hcicnt  i.T  an  iRdiviiii.-'ni,  v^ith-mt 
averring  the  thing  to  be  a  tool  or  i:i- 
ftium<*nt  wivhin  the  act.      6;  iN)  14 

17  It   i>  alfo   diCermined   thi.t   if  the 
^•ifli/  cf  theco»n  is  impreficd  or  term- 
ed, in,    or   upon  any  ot   t?ie  inibu- [ 
mcnts  enumrrare-i  in  the  ;:0t,  it  15  in;- 
material  ^hcihtr  it  be  luid  in  :lic  ir:. 
(lic^ient  as  an  in'lrumcn:  en  \\:.:.h 
the  refemi  lans.e  of  the  cc i\  \i  ir.aJe,  } 
or  an  irlUuiucnt   \\hi:h   w:-'.   r.  .  i.e  ! 
the  refeuibiancc  ( '  /VV  /i/.   N  x  i  r.    1 


w^  10  Uue  ^.^vuvc^ 


*.x..i>0^\^ 


iS  Counfellors,  procurers,  aiders,  &c. 
are  within  thij  «cl,  but  no  cornip- 
tion  of  blood  or  lofs  of  dower  (hall 
cnfue.  Pagt  64 

19  By  7  Ann.  c.  25.  profecutions  upon 
the  above  ilatute,  for  making,  &c. 
the  tools  or  inllruments  therein  pro- 
hibited, or  for  milling  the  edges  of 
money,  (hall  be  commenced  witliin 
(ix  months.  ihJ. 

20  By  8  &  9  Will.  3.  c.  26.  f.  2/to 
convey  or  aflift  in  conveying  anjr 
coining  tools  out  of  the  mint,  is  high 
treafon.  I'^V. 

21  Or  to  mark  the  edges  of  any  of 
the  current,  diminilhed,  or  coun- 
terfeit coin  of  the  kingdom,  with  the 
u/ual  letters  or  grainings,  or  to  counfel 
or  aflift  therein,  is  high  treafon.  M» 

22  Whoever  (hall  colour,  gild,  orca(e 
over,  with  gold  or  iiKer,  or  «ith 
any  wa(h,  or  materials  producing  the 
colour  of  geld  cr  lilver,  any  of  the 
current  coin,  or  blanks  of  bafe  metal 
ofafit(ize  to  be  coined  into  coun- 
terfeited milled  money  ;  or  (hall  ai^ 
or  abet  therein,  are  declared  guilty 
of  high  treafon.  xW. 

23  It  has  been  adjudged  immatenil 
whether  the  colouring  be  fmt  m,  or 
made  to  ari/i  tut  of  the  fubjed  co« 
loured.  (N)  16 

24  Coining  tools  or  inftmment;  found 
in  the  cuflody  of  any  perfonnott 
minttr  may  be  feized,  carried  before 
a  juilice,  produced  at  the  trial, and 
there  dellroyed.  6j 

25  By  15  Cico.  2.  c.  18.  to  u*aib,gzld, 
cr  colour,  or  to  add  to,  cr  alter  the  im- 
prefiion  oi  any  fhiliing  or  fix  pence 
reu.i  or  counterfeited,  with  intent  to 
make  rhcmrefemble,  cither  a  guinea 
cr  half  guinea,  15  high  treaibn.  f.  64 

26  So  ulij  to  hie,  alter,  waih,  orcolcar 
any  ha:;i>enny  or  farthing  with  in- 
irr.t  to  make  them  refpedively  re- 
ftmbie  cither  a  fhiliing  cr  a  £xpence 
ii  h  gh  treafon.  ihU^ 

27  C.unicllors,  aiders,  abettcn  and 
jr.  vLri'r>  ere  wiihin  this  ftatnte.rif^ 

25  1  he  courterfei:  money  muft  be  in 
li.e  liktrefs  amJ  JSmiiUrndt  oi  ^ 
Iaa:..!  xi.v&ey.  (N)l7 

29B]r 
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29  By  25  Ed.  3.  c.  7,  to  bring  falfc 
money  into  the  realm,  counterfeit 
accordinp^  to  the  nmilitudc  of  the  mo- 
ney of  En^lami^  to  merchanuize,  or 
make  payment  with,  is  high  treafon. 

Page  61.  6i; 

30  By  1  &  2  P.  &  M.  c.  1 1 .  to  bring 
into  the  realm,  money,  counterfeit  to 
foreign  coin  current  here,  is  high  trea- 
fon. ihU, 

3 1  The  party  bringing  mud  know  it  to 
be  falfe.  f.  66 

32  It  muftbefrom  a  foreign  nation,  and 
not  from  any  place  fubjedl  to  the  Bri- 
tifh  th.'one.  f.  67 

33  The  bare  uttering  is  not  within  thefc 
ilatutes.  66 

34.  By  ancient  ftatute  a  fufpedled  per- 
fon  may  be  arrelled  fur  having  falfc 
money.  f.  68 

35  And  quare,  if  the  money  need  to 
be  actually  merchandized  with,  or 
paid  away  (Fiiit:  No.  29,  30.)    f.  69 

36  The  ftandard  of  coin  is  2  car,  cop- 
per to  22  car.  of  gold,  18  dwts.  cop- 
per to  1 1  oz.  2  dwts.  filver.  70  (N)i 

37  The  ftandard  can  only  be  altered 
by  parliament.  ihiJ. 

38  By  g  &  10  W.  3.  c.  21.  and  13 
Geo.  3.  c.  71.  Gold  or  filvcr  money 
diminifhcd,  or  counterfeit  maybe  cut 
by  the  perfon  to  whom  tendered. 
But  at  his  rifqueif  it  prove  otherwife. 

71;  r.  3 

39  By  15  Geo.  2.  c.  28.  Knowingly 
to  utter  any  falfc  or  counterfeit  mo- 
ney incurs,  for  the  fitii  offence,  fix 
months  imprifonment  and  furety  for 
fix  months  more.  For  the  fecond  of- 
fence 2  years  imprifonment  and  furety 
for  2  years.  The  third  offence  is 
death.  f.  4 

40  To  tender  in  payment  zxiy  fuch  mo- 
ney, twice  within  ten  days,  or  to 
have  one  or  more  pieces  thereof  in 
cullody,  bciides  what  is  tendered,  is, 
for  the  firll  offence,  two  years  im- 
prifonment and  two  years  fecurity. 
The  fecond  offence  is  death  without 
clergy.  ibiJ, 

^\  The  profecution  muft  be  within  fix 
months.  ihid, 

42  To  coin  or  counterfeit  a  |  or  J  is 
two  years  imprifonmeat.  7  z 


43  Bat  by  1 1  Geo,  3.  c.  40.  to  commit, 
or  to  aid  or  aflift  in  this  ofi'ence  is 
M^ny.  Page 'J 2,  (.^ 

44  To  buy,  fell,  take,  receive,  pay, 
or  put  off  any  counterfeit  copper 
money  not  cut  in  pieces,  at  a  lower 
rate  or  value  than  it  imports  to  be  of, 
or  was  counterfeited  iijT,  is   felony, 

ihui. 

45  A  juflice  on  the  cath  of  one  witnefs 
may  ifTue  a  warrant  to  fearch  for  coin- 
ing inllrumcnts.  Sec,  iUd, 

46  By  13  Kliz.  c.  2.  thofe  who  f-rge 
foreign  coin  not  current  here,  tli^ir 
aiders,  &:c.  arc  guilty  of  mifprifion  of 
treafon.  87  f.  7 


COLONIES.— r/V>   Tran/fcrtatUn. 

COLLATERAL, 

I  A  collateral  ilTue  may  be  pleaded  and 
replied  to  ore  tenus^  and  a  ittmre 
awarded,  returnable //i/?fls/^.  3(N)5 


COLLUSION. 

1  If  any  ferjeant,  pleader,  or  other, 
be  guilty  of  coUufion,  how  he  ihall 
be  puniftied.  ^42  f,  29 


COMBINATIONS.— -fOV-f  Con/piracy. 
COMBUSTIO    DOMORUM.— ^/dV 

COMBAT. 

I  The  vidlor,  in  a  judicial  combat,  \% 
juflificd  from  the  imputation  of  mur- 
der, and  the  reafon  of  it.     107  f.  16 

COMMAND. 

I  A  forcible  entry,  committed  by  the 

command  of  an  infuAt  or  feme  covert, 

B.  r  4  v/iU 
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will  not  involve  them  in  the  guilt. 


COMPOS      MENTIS. f/Vr  Ncm\ 

Ccmpos, 

COMMMISSIONERS.^r/V/    Bank- 
rupt. 

COMMON. 

1  A  common  is  not  within  the  ftatutcs 
of  fbrcible  entry.  2B2 

COMMON     COUNCIL    MAN. 

I  Is  within  the  corporation  ad  of  13 
Car.  2.  IS  r.  1 

COMMON    LAW    COURTS. 

1  Have  no  cognizance  of  mere  hcrefy  ; 

but  if  the  confequences  of  it  become 
injurious  to  the  public  peace,  the  of- 
fender may  be  indi<^ted.  6  f,  6 

2  They  may  incidentally  take  cogni- 
zance ofherefy,in  judging  of  oil ences 
ordained  by  ftatute.  f.  7 

3  On  a  quart  impitiit,  if  the  caufe  be 
hei  efy,  the  bilhop  muft  fpccify  it 
particularly,  that  the  temporal  court 
may  direct  the  jury  accordingly,   f.  7 

4  I3ut  a  pcrfon  agrieved  for  herefy  in  a 
fpiritual  court,  cannot  move  for  a 
prohibition.  f  9 

5  To  draw  any  out  of  the  realm,  in 
plea,  which  belongs  to  the  common 
law  courts,  or  to  fue  in  other 
courts  to  defeat  the  judgments  given 
there,  incurs  praemunire.     79  f.  14, 

COMMONS. 

J  To  afl^rt  that  the  houfe  of  commons 
or  the  houfe  of  lords, -have  Icgillative 
authority  without  the  king,  is  trcafon. 
-     .  69 


COMMON     WEALTH, 

Offences  againft  it  are; 

1  Irobezzling  of  Records.  177 

2  A  goaler  forcing  his  prilbnerf  10  ap- 
pear. 194 

3  ObftrnfUng  lawful  procefs.  ^ 

4  Efcaping  from  cuftody.  I  «.   , 

5  Prifon  Breach.  >  "''^ 

6  Refcous,  J 

7  Returning  from  tranfportation.   244 

8  Theft  bote.  252.  257 

9  Knowingly  receiving  (lolen  goods.  2}t 

10  Common  Barratry.  514 

11  Maintenance.  53$ 

12  Champerty.  545 

13  Compounding  of  infomatioiis. 

14  Confpiracy.      *  346 

15  Perjury.  31! 
\6  Bribery.  311 

17  Embracery.  54! 

18  Extortion.  319 


COMMON     PRAYER. 

1  Thefirileftabliflimentofit.    13,14 

2  By  1  Eliz.  c.  2.  minifters  negle^ 
to  ufe  it,  or  fpeaking  in  derogatka 
of  it,  forfeit  one  year's  profit,  vA 
fnifer  6  months  impriibnmeDt  fortbe 
firfl  oiTence,  and  deprivation  for  tk 
fecond.  i^f.^ 

3  Clergymen  without  a  cure  ai«  widui 
this  a£l«  ^  f.3 

4  In  an  indidment,  the  word  tUrim  it 
fufficient  to  ihcw  they  arc  within  Wy 
orders.  j^ 

5  This  ftatute  docs  not  reftrain  the  fpi- 
ritual court  from  proceeding  igaiii 
oftenders,  as  difturbers  of  the  oiitf 
and  peace  of  the  ckurch,  &c.       i  4 

6  Alfo  by  I  Eliz.  c.  2.  to  detnA  tk 
faid  bock  in  plays,  fongs,  &€.  cr  to 
procure  a  minifter  to  alter  the  kn* 
or  to  let  any  other  minifier  fay  a  <fi^ 
ferent  form  of  prayer,  is  a  Ibr&inBt 
of  100  miirks,  or  fix  months  inpii* 
fonment  for  the  firft  offence,  400 
marks,  or  twelve  months  iaiwifai* 
ment  for  ihe  iccond  if  not  paid  in  ic 

wecfai 
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weeks,  and  for  the  third  lofs  of  ^oodt 
and  imprifonment  for  life.   Pa^  400 

7  ^ien  whether  theimpriibnnient  fhall 
enfue  if  the  offender  cue  without  pay. 
ing  the  penalty  within  fix  weeks,  f.  6 

$  To  diflurb  the  reading  of  the  com- 
mon prayer  is  within  the  penalties  of 
I  Mary,  f.  2.  c.  3.  272  f.  30 

COMPANION. 

t  By  25  £dw.  3.  if  a  man  do  violate 
iJIfi  King's  Comf  anion,  he  is  guilty  of 
high  treafbn.  50 

s  By  the  king's  companion  is  meant  his 
wife.  ibid. 

COMPUTATION. 

I  A  month  ihall  be  computed  by  the 
number  of  days,  allowing  28  days  to 
each,  according  to  the  common  rule 
where  a  month  is  generally  fpoken  of. 

21  f.  II 

%  But  an  afTurance  for  payment  of  mo- 
ney with  intereft,  ihall  be  computed 
by  calendar  months,  for  otherwiie  it 
would  be  nfury.  S3^  ^*  ^3 

3  How  miles  fhall  be  computed.       35 

f,  15 

4  In  murder  within  a  year  and  a  day, 
the  whole  day  on  which  the  hurt  was 
done,  fhall  be  reckoned  firil.  ii9f.9 


COMPASS— f7i//  High  Treafon. 


CONCEALMENT. 

1  Concealment,  or  procuring  the  con- 
cealment  of  felony,  whether  by  com 
mon  law  or  by  itatute,  is  mifprifion. 

251  f,2 

2  The  concealment  of  treaflire  trove  is 
mifprifion.  (N)i 

3  By  3  Edw.  I.e.  9.  IherifF,  coroner,  o^ 
bailiff,  &c.  who  fiiall  conceal,  confent, 
or  procure  to  conceal  the  felonies 
done  in  their  liberties,  fhall  be  fined 
and  imprifoned  at  the  Jcing's  pleafure, 

f-3 


4  By  3  Heo.  7.  c.  i.  jvftices  may  fuA- 
mon  a  jury  to  enquire  of  the  con^ 
cealments  made  l^  other  inqoeils^ 
&c.  Pagt  25 if.  4 


CONIES. 

1  In  a  foreft,  chace,  or  warren,  not 
the  fubjeA  of  lafceny  at  common  law. 

144  f.  26 

2  By  9  Geo.  i,  c.  22.  to  rob  any  place 
where  conies  are  kept,  being  armed, 
and  difgttifed^  is  f?lony  without 
clergy.  187 


CONFORMITY. 

1  The  ofi«nce  in  accepting  or  holding 
an  office  without  due  conformity  to 
the  church.  ^5  c*4 

2  Non -conformity  in  officers  confifls  in 
not  receiving  the  facrament  and  in 
attending  other  worfhip  than  the 
church.  Hid. 

3  The  oiencc  of  teaching  fchool  wich'> 
out  conformity  to  the  church.         18 

c  9 

4  For  non-conformity  of  papifts^  &c« 
f^idi  CImrch.     Dijfimtrs. 


CONSERVATORS.—^?^  C^m/hUi. 


CONSPIRACY. 

I  A  definition  of  conipiracy.        346 

c.  yz 

1  Barely  to  confpire  to  india  another 
malicioufly,  whether  any  thing  be 
done  in  profecution  of  fuch  intent^  or 
not,  is  coafpiracy.  f.  z 

3  But  a  bare  confpiracy  to  indiA  an. 
other,  will  not  maintain  thi  nmit  of 
ion/piracy.  3^ 

4  Nor  can  tht  writ  be  brought,  nnlefs 
the  party  indidcd  be  acquitted.  iSiif. 

5  But,  perhaps,  aiA/rii  may  be  formed 
to  meet  the  caie  of  a  perfon  falfly  in- 
di^d  who  has  lAt  beta  acquitted* 

ihd. 
6  And 
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6  And  it  is  ccrtaia  that  an  a^hn  Mr  tbi 

ga/e  in  the  nature  of  fuch  a  ivrit  doth 
lie  for  a  malicious  profccutionx  al- 
though it  doth  not  proceed  to  an  in- 
dictment. Page  347 

J  And  an  indiftmcnt  or  information 
may  be  brought  for  confpiracies  with- 
in the  llatute  of  Edward  the  Firft 
(vide  p.  346)  348 

S  In  an  adion  for  a  malicious  profecu- 
tion,  the  plaintiff  mull  (hew  that  the 
original  fuit  is  at  an  end.  ibid.  (N)  i 

9  It  is  fjfeil  to  form  an  indictment  at 
common  law,  for  a  malicious  accufa- 
tion.  48 

10  And  for  this  offence  a  man  may  be 
not  only  fentenced  to  the  pillory,  but 
brand  ed,  ibiJ. 

11  A-t  common  law,  all  confederacies 
wrongfully  to  prejudice  a  third  per- 
ic)n  aie  criminal.  ibid, 

12  The  oftence  confiils  in  the  confpiracy; 
and  it  is  ciimioal  to  confpire  to  do  a 
lawful  adl.  ibid, 

13  The  fad  of  confpiringneed  not  be 
diredlly  pro\ed  ;  it  may  be  collefted 
from  collateral  circumlUnccs.      ibid. 

(N)2 

14  And  if  the  parties  concur  in 
doing  the  adl,  although  unacquainted 
with    each  ^thcr,    it  is   confpiracy. 

ibid. 

15  The  infufHcicncy  of  the  indictment ; 
want  of  jnrifdidion  in  the  court;  or 
thi"  imprc'habiiity  of  injuring  the  de- 
fendant, is  no  jull'tication  in  con- 
fpiracy for  a  malicious  profccution. 

^'  3 

16  Nor  is  it  any  plea  that  the  party  only 
intended  to  give  evidence  in  the  re- 
gular and  legal  courfe  of  jullice.  349 

i;  But  no  juror  is  liable,  to  any^pro- 
ilcution,  in  relpect  to  any  verJid 
given  by  him,  either  upon  a  grander 
petit  jury.  ^  i-  5 

18  Judges  o\'  record  alio,  are  freed  from 
all  prolecutiDn  for  any  thing  done  by 
tneni  a>.judge.%.  35^^-^ 

19  Vet  if"  iijuv'gc  turn  foliciror ;  tam- 
pers wiiii  vuicelVes,  or  labor  jurors, 
he  may  oe  pi.niihed.  ibid. 


20  Confpiracy,  upon  the  ftatute  [V\ii 
p.  346)  mull  be  both  fajfe  and  ma!;, 
cio'is.  P^i^  11^^*1 

21  Therefore,  if  the  defendants  iat 
wiitof  confpiracy,  can  prove  a  pro- 
bable caufe^  they  (hall  be  difchargti 

22  But  quere  if  It  C2in  be  given  in  eii- 
dence  on  the  general  i/Tue.  iM 

23  One  perfon  cannot  be  guilty  of  cob- 
fpiracy  upon  the  llatute.  l\ 

24  Therefore  hufband  and  wife  caaisc 
be  indided  alone»for  they  are  botOBC; 
and  the  acquittal  of  all  but  one,  iia 
acquittal  of  all.     '  ikiL 

25  But  an  adion  on  the  cafe  in  the  m- 
ture  of  a  writ  of  confpiracy,  nuybe 
brought  againll  one  only.  ihiL 

26  And  if  brought  againll  feveral,  and 
all  but  one  be  acquitted,  yet  jod{- 
ment  may  be  given  againfl  him.  m. 

27  A  confpirator  convi^ed  at  thefiil 
of  the  party  '(hall  pay  damages,  aid 
have  fine  and  imprilbnment.        f.^ 

28  When  at  the  fuit  of  the  king,/^  vs/ 
lainous  judgment  was  formerly  gifto. 

29  But  this  is  obfblcte  ;  and  the  pi- 
ififhment  b  pillory,  fine,  imprifn- 
ment  and  furety  for  behaviour.     3}2 

(^>' 

30  Quarter  fellions  have  jurifdidioo.ia 
con  <  piracy,  ihiL 

31  On  motion  to  arrefl  judgment,  die 
defendant  muil  be  perfonadly  preieot. 

ihii* 


CONSENT. 

I  In  bigamy,  if  either  of  the  parnes  are 
within  the  age  of  confcnt,  bsth  of 
them  are  protected,  by  the  exceptioi^ 
from  the  penalties  of  i  Jac.  1.  c.  11. 

174  f.  6 

CONTEMPTS. 

1  Againfl  the  king's  palace.     87  c.  21 

2  Fighting  therein,  \\as  ancicudy,  1 
capital  offence.  f.  1 
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drawing  blood  therein  is  puniftied 
with  lofs  of  the  hand^  perpetual  ini- 
prifonment,  and  fine  at  plcafurc. 
Pa£t  87  f.  1 
j^  But  querg  if  the  king  be  not  relident 
therein  at  the  tinie  of  the  oiFence.  88 

5  The  inftance  in  3  Inft.  140,  for  ftrik- 
ing  in  tlie  tower  is  not  warranted  by 
the  record-  ^  »^'^- 

6  And  gugre  if  a  peer  can  be  impri- 
foned  by  the  king's  bench  for  the  non- 
payment of  a  fine,  if  it  be  exoriitant, 
for  this  oiFence.  (N)  i 

7  Againft  the  king's  coojts.         88  f.  3 

8  Striking  therein,  where  the  king  is 
only  conftruAively,  is  an  offence  at 
common  law,  and  more  penal  than 

.      ilriking  where  he  is  adually  prcfent. 

9  For  to  draw  a  fword  in  the  prefence  of 
one  of  the  judges  therein,  whether  he 
Ibike  or  not,  or  to  ftrike,a  juror  or 
other  perfon,  lofes  hand,  goods,  profit 
of  lands,  and  if  laid  as  coram  Jomino 
rege,  it  is   perpetual  imprifonmcnt. 

ibid. 

10  To  which  /on  affauit  deme/ne,  is  no 
j unification.  f*  4 

J  I  To  refcue  a  prifoner  from  any  of 
^  the  courts,  is  lofs  of  goods,  profits  of 
'      lands,  and  imprifonment  for  life,  and 

if  he  ftrike,  lofs  of  hand.  f.  5 

J  2  An  affray  near  the  faid  courts,  is 

fine  and  imprifonment.  f*  6 

J  3  Threatning,    or  reproachful  words 

to  a  judge  on   the  bench,  is  a  high 

roifprifion.  f*  7 

14  To  refled  on  the  jullice  and  honour 
of  thofe  high  courts,  is  an  indidable 
offence.  89 

15  Whoever  gives  the  lie  in  Wcilmin- 
ftcr-hall,  fitting  the  courts,  Ihall  be 
bound  to  good  behaviour.  f.  9 

16  To  make  an  affray  in  the  prefence  of 
the  king's  inferior  courts  is  fineablc, 
but  no  lofs  of  hand.  f-  10 

17  To  fpeak  reproachfully  to  the  judge 
of  fuch  a  court  in  the  execution  of 
bis  ofiice,is  fineable  immediately,  and 
perhaps  indiclablc.  .  ^*  '  * 

I S  Formerly  ilandcring  the  juftice  of 
the  nation  was  indidable.  f*  12 


19  But  now  the  oflrender  may  only  be 
bound  to  good  behaviour,  except  the 
offence  was  committed  againft  /uch 
offiaen  in  the  adlual  .execution  of  office^ 

Pa^eSgf^  13 

20  Inftances  of  this  kind  for  which  a 
man  ihall  not  be  indided.  po 

ti  But  tlic  injurious  treatment  of  per- 
fons  under  the  protection  of  the  king's 
courts  is  9  contempt.  ^•14 

22  To  fupprefs  the  truth  during  an  ex- 
amination is  a  contempt  of  court.f.15 

23  So  alfo  to  dififuade  a  witi^efs  from 
giving  evidence  againft  a  prifoner. 

ibid. 

24  Or  to  advife  a  prifoner  to  fland 
mute.  ^  iBi^^ 

25  If  a  grand  jury  dif^over  to  a  perfon 
indited,  the  evidence  againU  him,  it 
is  high  mifpriiion.  ibid* 

26  Contempts  againft  the  prerogative. 

91  C.2t 

27  Refufing  to  aifift  the  king  for  the 
national  good.  f,  2 

28  As  for  a  peer  to  negled  a  fommons 
to  parliament.  ibid. 

29  Or  to  depart  from  thence  without 
licence.  ,-^,y. 

30  Or  for  a  privy  councillor  to  refufe 
his  advice.  /^y, 

31  Or  for  a  private  fubjed  to  refufe  te 
defend  the  kingdom  againil  foreign  * 
invafion.  ,-i//. 

32  Preferring  the  intereft  of  a  foreign 
prince  ;  or  to  receive  a  penfion  from 
him  without  leave,  is  contempt  of 
prerogative.  f.  j 

33  To  difobey  what  the  law  enjoins. 

f.4^ 

34  As  refufing  obedience  to  writs,  &c. 

ibid^ 

35  Or  not  anfwerlng  the  privy  coun- 
cil in  matters  of  flate,  ibid. 

36  Or  rc(\i^r\g  to  give  evidence  to  the 
grand  jury.  ibid. 

37  Or  not  returning  from  beyond  fea, 
upon  notice.  ibid. 

38  Or  going  beyond  fea  againft  a'«/ 
exeat  regnum.  ibid. 

39  So  alfo  every  contempt  of  a  ftatute 
is  indiftable,  if  no  other  punifhment 
be  limited.  gz  f.  r 

40  Neglcfting  to  join  the  pojfecomitatus 
is  a  contempt.  (N)i 

41  Contem\jt^ 
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41  Contempts  againfl  the  king's  perfon* 

Pagt  96  c.  23 

42  Spreading  falfe  rumours  concerning 
the  king's  intentions*  C  4 

43  Charging  him  with  a  breach  of  his 
coronation  oath,  f.  5 

44  Speaking  contemptuoufly   of  him. 

93f.  6 

45  Of  contempts  againft  the  govern- 
ment.     .  92  c*  23 

46  As  charging  it  with  opprefTion  Dr 
weak  admin iltration.  f,  1 

47  Or  abfolving  perfons  at  the  gallows. 

a 

48  Or  drinking  to  the  pious  memory  of  a 
traitor,  &c.  ihiJ. 

49  Or  endeavouring  to  frighten  the  king 
into  a  change  of  meafares.  f.  3 

50  And  perhaps  to  refufe  the  cnftoin  in 
a  foreign  port.  93 1.  7 

51  Contempts  againft  the  king's  title. 

93  c.  24 

52  How  far  the  offence  of  denying  bis 
title  is  a  contempt.  93,  94 

5  3  How  far  refufmg  to  take  the  oath  of 
allegiance  is  a  contempt  of  the  king's 
title,  at  common  law.  94^  95 

5  4.  How  far  refufing  to  take  the  oaths 
of  allegiance,  fupremacy,  and  abju- 
ration, as  direHtd  by  ftatute,  is  acon- 
tempt>  &c.  95  to  919 


CONSTABLE. 

1  Conflables  arc  not  within  the  left  aft. 
25  Car.  2.  c.  2.  "7  ^*  4 

2  E\Try  high  and  petty  conftable  is  a 
confervator  of  the  peace,  by  common 
law,  within  their  feveral  limits,  c.63 

f.  14 


CONTINGENCY. 

I  How  far  a  perfon  who  has  only  a  con- 
tingent intereft  may  maintain  another 
in  a  (uit  on  the  ful  jedl  on  which  the 
contingency   is   to   operate.         538 

f.  14,  15 


CONTRA     PACEM. 

I  The  words  comtra paam  are  eflentiillf 
neceflary  m  an  indiftmcnt  for  b» 


CONVENTICLES. 

1  Eftablifhed  for  diAfuig  hand 
tenets  ca»  only  become  the  fal^eAtf 
indi^ment  at  commoQ  lav,  vki 
they  raife  fadions  which  may  led 
to  difturb  the  public  peace.       il\ 

2  By  I  Mary,  f.  2.  c.  3.  certaia  fiP 
turbers  of  licenfed  conventicles,  ae 
direacd  to  be  pnniibed  in  a  l^wmt\ 
^ay.  2j,tp 

3  The  Kmg's  Bench  will  grant  as  w 
formation  /or  diftatbing  protdbtf 
diftenters  conventicles.         49  ^N]  1 

CONVICTS  ^VUi  TrmBfpmmm 

C  O  N  V  I  C  T  I  O  N.—ndi&ri, 
Fel^mj  iy  Siaimte. 

1  It  is  always  implied  by  law,  tb 
there  muft  be  a  convidioa  bcfcit 
puniihment.  20  £  I 

2  A  convidlion  is  of  no  efied  nb 
judgment  be  given  thereon.       Ml 

3  For  every  judgment  implies  t  ofr 
viaion  ;  but  a  conviaion  does  101 
imply  a  judgment,  n 

4  A  party  has  no  remedy  againft  a  ii- 
fufficient  conviaion  but  to  mow  il 
into  the  fuperioor  court,  andquihiti 

5  What  conviaion  will  be  fnfidntir 
abfenting  from  church.  ^ 

6  How  for  a  conviaion  may  bcplfuW 
in  bar  to  a  fabfequent  pioiecctiiiSi 

t 

7  An  additional  punirhment  for  a  fcaJ 
offence,  can  never  be  intiided,  Biii 
there  has  been  a  previous  conrifiiBi 
for  the  firft  offence.    67  f.  74  Mi\ 

CONVOCATION 
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CON VOC AT 


ION.        I 


1  The  convocation  may  declare  what 

opinions  arc  heretical.         Page  6  f .  3 

s  But  cannot  convida  heretick.      ihiJ, 


COP  Y.— r/-£f  Eo^ks.   Authors. 

I  Copying  a  libel  has  been  held  con- 
daiive  evidence  of  publication  ;  ex- 
cept fome  fubfequeat  a£t  is  done  to 
explain  the  precedent  inteatioo.  555 

f.  10 

COPYHOLD. 

t  Not  liable  to  be  feiied  for  reco&ncy. 

22  f.  16 

CORONATION    OATH. 

I  To  charge  the  king  with  a  breach  of 
his  coronation  oath   is   a  contempt 

96  f.  5 


againil  his  perfon* 


CORPORATION. 

I  Muft  repair  their  own  bridges.     445 

f.8 

X  A^gregatef  may  be  bound  to  repair 
bridges,  either  by  fpecial  tenure,  or 
prefcription.  443  f.  2 

3  May  be  compelled  to  repair  highways 
by  force  of  a  general  prcfcription. 

369  f.  8 

4  May  fet  the  price  of  viduals  notwith- 
landing  the  25  Hen.  8.  c.  2.  481  f.  8 

{  Arc  punifhable  for  riot  in  their  na- 

taral,but  not  in  their  public  capacity. 

298  f.  13 

6.  How  they  may  be  puniihed  for  fuf- 
fering  riots.  ibiil, 

7  The  corporation  ad.  16 

CORN. 

I  To  aflault  with  intent  to  hinder  the 
exportation  of  corn,  is  a  mirieroeanor 
puniihable  by  hard  labour  for  three 
months,  &c.  &c.  243  app.  12 

s  To  commit  the  c£fence  a  fecond  time, 
or  to  deftroy  any  ilore-houfe  or  gra- 


nary in  which  com  is  lodged  for  the 
purpofe  of  exportation  ;  or  to  fpoil 
the  grain  therein ,  is  tranfportatioii 
for  feven  years.  Page  243  f.  2 

3  The  hundred  liable  to  the  damage  noc 
exceeding  too/.  244 f.  3 

4  Punifhment  for  felling  com  otherwi^ 
than  by  the  WincheAer  buikel.     486 

5  If  any  magillrate  ihall  permit  it  to  be 
otherwife   fold,'  he  ihall  forfeit  5  /• 

'  ihy.  f,  2 

6  The  manner  in  which  com  (hall  be 
meaiured.  f.  3  ^4 

7  By  22  and  23  Car.  2.  c  7.  to  burn 
fiacks  or  ricks  of  corn,  &c.  is  felony. 

i66f.2 

8  And  by  43  Eliz.  c.  13.  if  committed 
in  any  of  the  four  Northern  counties 
it  is  felony  without  clergy.  c&V. 

9  By  9  Geo.  i.  c.  22.  whoever  (hall  fet 
fire  to  any  iback  of  corn  (hall  {^fkr 
death  without  clergy.  224 


CORONER.— ^fVf  DeoJanii,  In^uifi- 

I  There  can  be  no  forfatnre  as  a  nW- 
dM9el,  nor  can  any  thing  be  feiied  as 
fttch,  till  it  be  found  by  the  co^ 
roner's  inqueH  to  have  canied  a  man's 
death.  joi  f.  8 

a  But  after  the  coroner  has  made  hii 
inqoifitiott,  which  ought  to  find  the 
value,  the  fheriff  is  anfwerable  for  it 
and  may  levy  for  it  on  the  town  ivbert 
itfelL  101,  102 

3  it  the  coroner  negled  to  make  an  in- 
i^ueil,  it  cannot  be  taken  by  the  grand 
my*  (N)  37 

4  When  taken  by  the  coroner  it  may  be 
moved  and  traverfed.  ihid^ 

5  The  perfonal  eftate  of  a///p  de  fe  is 
not  veiied  in  the  king  until  the  cp« 
roner  has  taken  his  inquefl.  104 

6  Such  inquifitions  ought  to  be  by  the 
coroner ,/ir/#r  vijnm  ccrf  oris, \f  the  body 
can  be  found.  iSid,  f«  10 

7  And  it  is  faid  tiis  kind  of  inquiiition 
cannot  be  traverfed.  iiid^  f.  1 1 

8  The  coroner  has  only  authority  yir//ir 
*vi/um  (Of  ports,  and  if  the  body  cannot 
be  founds  the  inquiiition   may    be 

ukeii 
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takcn  by  the  King's  Bench,  or  by  a 
jofUce  of  the  peace.    Paj^e  104  f.  1 2 

9  And/i6fi>inquifition  may  be  traverfed, 

ihid, 

»o  The  manner  in  which  their  inqaifi- 
tions  ought  to  find  the  fad.  f.  13,  14 

11  If  they  be  full  in  fubllance,  the  co- 
roner may  be  ferved  with  a  rule  to 
amend  defed  of  form.  f.  1 5 

12  For  murder  or  manflaughter,thc  party 
is  always  arraigned  and  tried  upon  the 
coroner's  inquell^  as  well  as  upon  the 
indidbnent. 


COSTS, 

1  By  5  Eliz.  c.  1 4.  the  defendant  con- 
vided  of  forgery^ihall  pay  double  cofls. 

339 

2  By  21   Jac.   I.  c.   3.  there  (hall  be 
double    cofls    againk    monopolifers. 

47+ 


COTTON  S.^Vidi  Forgery. 

1  The  punifhment  for  cotton  manu- 
facturers alTauIting  or  abufing  their 
mailers.  239 

2  By  22  Geo.  3.  c.  40.  whoever  (hall 
enter  by  force  any  place,  with  intent 
to  deftroy  anycallico,  cottons,  &c.  in 
the  loom,  or  (hail  adtualiy  cut  the 
fame  out,  or  deilroy  any  of  the  uten- 
fils,  &c.  Ihall  be  guilty  of  felony  with- 
out benefit  of  clergy.  240,  241 

3  By  4  Geo.  2.  c.  16.  and  18  Geo.  2. 
c.  1 8.  to  (leal  cottons  from  bleaching 
or  printing  grounds,  is  felony  without 
clergy,  but  the  judge  may  tranfport 
for  1 4  years  1 46  (N ;  1 3 


CORRUPTION    OF   BLOOD. 

X  Where  a  (latute  faves  the  corruption 
of  blood,  it  impliedly  faves  the  de- 
fccnt  of  the  land  of  the  offender  to 
the  heir.  1 69.  f.  5 

2  It  is  the  immediate  confequence  of 
an  attainder. 

3  This  confequence  is  faved  by  a  variety 
.  of  iUtutes.. 


4  The  blood  of  3. /e!o  de/ehrmxxx* 
rupted.  Fageioi.  L  % 


COVENANT. 

I  The  word  "  covenant"  in  3  Edw.  i. 
again  (I  champerty,  includes  promiici 
either  by  writing  or  parol .     546.  f  j 


COVENTRY  ACT.— FiJi  Mm. 

I  By  22  &  23  Car.  2.  c,  i.  whocw 
(hall,  by  lying  in  wait,  difablcthc 
tongue,  put  out  the  eye,  dit  tlse 
nofe,  cot  off  the  lip,  or  any  limb  or 
member  of  another  *iuiih  intau  10 
maim  or  disfigure,  he,  his  aider,  &c. 
(hall  fuffer  death  without  clergy.  i;6 


COUNCIL  and    COUNSELLOL 
FiJi  Barrtfter. 

1  By  5  Eliz.c.  14.  counfellors  flail 
not  be  punilhed  for  (hewing  afiufe 
deed  in  evidence. 

2  By  3  Jac.  I.e.  5,  no  popi(h  recudint 
(hall  be  a  counfellor, 

3  If  a  privy  councillor  refufe  tke 
king  his  advice,it  is  a  contempt  of  tlic 
prerogative,  91.  f.  2 


COUNTERFEITER— /7W'#   Treajm. 
Felony.      Forgery. 


COUNTY. 

1  By  33  Hen.  8.  c.  23.  traitors  or 
principal  murderers,  by  order  of  tic 
privy  council  may  be  tried,  by  fpedal 
commiflion,  in  any  county.    1 19.  f.  n 

2  By  27  Hen.  8.  c.4.  and  28  Hen.  8,  c. 
15.  a  murder  done  at  fca,  may  be  tried 
in  any  county,  ,i,v.  f.  ,2 

3  By  2  Geo.  2.  c.  21.  Principals  and 
acce(raries  to  a  murder,  where  the 
(lroke,&c.  is  at  fea,  and  the  death  on 
land,  or  e  con^verjo,  may  be  tried  ia 
the  county  where  either  the  deatktt 
llroke  (hall  be.  jjo 

4Bf 
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4  By  2  &  3  Edw.  6.  c.  24.  a  wound  in 
one  county,  and  the  death  in  another, 
fhall  he  tried  in  the  county  where  the 
death  fliall  happen.  Page  ii\ 

5  By  26  Hen.  8.  c.  6.  a  murder  in 
Wales  may  be  tried  in  the  next  ad- 
joining Englifti  county.        ibid,  f.  14 

6  But  appeals  muft  be  brought  in  the 
proper  county.  {^Sidiide  2  Geo.  2. 
c.  21.)  ibid. 

J  Larceny  in  one  county,  and  the  goods 
,         carried  into  another  county,  the  of- 
fender may  be  iudicled  in  eichor.  136. 

^-  9 

:    S  But  in   a  robbery  at  fea,  the  pirate 

^        cannot  be  indifted  in  the  county  to 

'        which   he   carries  the  goods    taken. 

^  ^37 

'   9  By   13  Geo.   3.  c.  31.     Larceny  in 

^        Scotland  may  be  tried  in  any  county 

where  the  goods  are  found,  &:c  and 

e  coirverjh,  ihid. 

10  Which  (hall  be  oonfidcrcd   as    the 

next  adjoining    Englilh    county  to 

Wales.  220,  221 


COURT  S,— r/Vr  Tranfportation. 


COVER -TURE. 

I  The  coverture  of  a  woman  protefts 
her  from  punifhment  for  committing 
bare  thefts  in  company  with,  or  coer- 
cion of  her  hufband.  4 

%  This  exemption  extends  to  burglary, 
2JiA  fetmingly  to  robbery,  ibid.  (N)  8 

3  It  alfo  proteds  her  from  being  an  ac- 
cc/Tary  in  felony  by  receiving  her 
guilty  hu(band.  '  f.  10 

4  And  in  treafon,  from  being  deemed  a 
principal  by  fuch  reception,      (N )  9 

5  ^ut  coverture  will  not  protedl  a  wife 
/or  a  theft  committed  of  her  own  vo- 
luntary ad,  &c.  f.  II 

6  Nor  will  it  proted  her  from  the  con- 
(cquences  ot  treafbn,  murder,  or  rob^ 
hery  (quere)  under  any  circum fiances. 

ibid, 
jr   Nor  for  receiving  ftolen  goods  with- 

out  her  hu(band*s  privity.  (N)  10 
0  Nor  is  it  any  protection  to  a  malicious 

appeal,  f.  13 


9  And  in  general,  coverture  is  no  pro- 
tedion  for  any  ofiencc  not  capitid^ 
againil  the  common  law  or  llatute. 

10  A  wife  cannot  commit  larceny  of 
the  goods  of  her  hulband,  by  reafon  of 
the  coverture.  14.1.  fl  19 

1 1  Coverture  no  protedxon  in  forcible 
entry.  253.  f.  35 


CREEKS.— r/Vr  Piracy. 
I  Of  felonies  committed  therein.    152. 


CRIMES. 

1  What  perfons  may  be  guilty  of  thcau 

t 

2  Neither  infants,  ideots  or  lunatics 
can  bepunifhed  for  crimes.  2 

3  Formerly  held,  that  a  mad  snan  might 
be  punifhed  for  treafon.  f£wL 

4  Whoever  is  guilty  of  a  crime  througk 
drunkennefs  Ihall  be  punilhed.  j 

5  Whoever  incites  a  mad  roan  to  com- 
mit a  crime,  is  a  principal  offender, 

f.  7 

6  HowhrsL/me  €cvert  is  punifhable 
for  crimes.  ^ 

7  A  crime  committed  by  a  fop  or  a  fer- 
vant  Oiall  not  be  excufedby  the  com- 
mand   cither  of   parent   or  mafter, 

S 

8  How  thofe  who  charge  another  with 
the  crime  of  witchcraft  fliaH  be  pu- 
nifhed. ^ 


CROWN. 

1  Every  king  in  adual  po/Teflion  of  thf 
crown,  is  a  king  within  25  Ed.  3. 
c.  2.  52 

2  The  crown  defcends  to  the  heir  witJi- 
in  this  ad,  before  his  coronation.    5  3 

f.  19 

3  By  1  W.  &  M,  c.  2.  Papifts  areren- 
dercd  incapable  to  poflc6  or  en- 
joy the  crovw  of  this  realm.       f.  21 

4  Soliciting 
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^  Solidtlng  a  prince,  in  amity  with  the 
crown,  to  invade  the  realm,  is  trea- 
Ton.  Pa^t  56 

^  By  4  Ann.  c.  8.  to  maintain  that  the 
pretended  prince  of  Wales,  or  any 
other,  hath  any  title  to  the  crown 
otherwife  than  acording  to  i  W,  &M. 
c.  2,  or  II  &  12  W.  3.  c.  2»  or  that 
the  kings  of  this  realm,  by  authority 
of  parliament,  are  not  able  to  limit 
and  bind  the  crown,  &c.  is  high  trea- 
ion*  69  f.  85 

CROW. 

I  By  23  Geo.  3.  c.  88.  any  pcrfon  ap- 
prehended  with  a  crow,  intending  to 
break  any  houfe,  &c.  ihall  be  deemed 
rogue  and  vagabond.  165 


CUCKING   STOOL, 

I  Sometimes  called  Ducking  Stool, 
the  ufual  pun\ihm^t  for  a  common 
fioU.  365 


CURSING. 

1  By  19  Geo.  2.  c.  21.  for  profane 
cnrfing  and  fwearing,  every  labourer, 
common  foldier,  or  failor,  (hall  forfeit 
1  /.  every  other  perfon  under  the  de- 
gree of  a  gentleman,  2  s.  every  per- 
fon of  above  that  degree,  5  /.  12  f.  4 

2  On  a  fecond  convidlion  the  penalties 
ihall  be  double,  and  for  every  other 
convidion  treble  the  fum  iixSi  forfeit^ 
ed.  ^  ihid, 

3  If  not  immediately  paid  or  fecured, 
the  offender  being  a  labourer  or  gentle- 
man fhall  be  fent  to  the  houfe  of  cor- 
re^ion  for  10  days,  and  a  common 
foldier  or  failor  in  employ  (hall  be  fet 
in  the  flocks  for  two  hours,  &c.  ibid. 

4  A  juilice  may  convifl  on  his  own  hear- 
ing, or  on  confefHon,  or  the  oath  of 
one  witnefs.  ibid, 

5  The  conflable  mud  inform  if  he  knows 
the  offender,  if  not,  he  mufl  appre- 
hend, ilid. 

6  This  ad  to  be  read  in  all  churches 
after  every  (loaiter  day,  ihidS 


C  U  T  L  A  S  S.     *  I 

I  By  23  Geo.  3.  c.  88.  perfons  apj 
hended  with  a  cutlafs  with  intent 
to  afTault  another  fhaJl  be  deeii 
rogue  and  vagabond,  P^gg  \ 

\ 

CUT    PURSE.— riV/  Z-wvwy^  J 
matilj  Studimg. 

CUTTING.— yidi  Maim.  H^M 
CiViMtrj  Aa. 


CYPHERING. 

I  By  c  Eliz.  c.  1.  whoever,  by  writii 
cyphering,  &c  fhall  extoll  the  Hta 
jurifdidlion,  ihall  be  g^uil^of  aj» 
muniru  f^j^ 


DAMAGES- 

1  The  double  damages  given  bf  j  ISi 
c.  4.  for  forging  a  releafe  of  a  d 
ligation,  &c.  ihall  be  governed  b 
the  penalty.  3^2  C  i 

DEAD    BODY. 

I  To  take  a  dead  body  bfmk  the  griir 
to  be  ufed  in  witchcraft  was  wMli 
I  Jac.  I.  c.  12.  now  repealed*    *   I 

DEADLY    FEUD. 

I  By  43  Eliz.  c.  13.  to  bom  any  hM 
or  flack  of  com  or  hay,  or  to  pi«y« 
make  fpoil  of  the  peHbns  orgtodi « 
the  fubjea  apon  duM^  fmdm  d» 
four  Northcro  coutiei  it  MotfiM 
out  clergy. 

DEATH 
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1  A  T  H^^riik  HomiMi. 
b  £  iB  A  T  I  N  C. 


C^Jkd 


i  By  21  Geo.  3.  c.  49.  all  houfes  for 
pablidy  debating,  &c,  on  any  part  of 
tke  \,Gt^*%  day  to  which  perfons  (hall 

-  beadmittedfiirmoneyy  or  by  charging 
an  anufaal  price  for  refrefhments, 
Ac.  fhal!  be  deemed  a  diforderly  houfe, 
and  the  keeper,  mafter,  and  diredor 
thereof,  fabjed  to  fine  and  imprifon* 
Jient.  ^*gf^^ 

DEBTS. 

ff  A  PopUh  heir  has  no  other  mode  of 
exonerating  the  inheritance  from  the 
debts  due  by  the  recufancy  of  his  an- 
ce^r  than  to  conform.  3of.  56 


DEBTORS. 

f  Infolvent,  may  be  brought  to  the 
quarter  feffions  and  obliged  to  deliver 
a  fchedule  of  their  cftate  and  cffeds, 
and  for  pejury  therein,  or  in  rcfufmg, 
for  40  days,  to  deliver  foch  fchedule, 
guilty  of  felony  without  deigy.    204 

f-4 


DECEITS. 

i  Deceitful  praftices,  to  defraud  ano- 
ther of  his  known  right  hy  meoms  of 
SfuL  itnnttst  conuary  to  the  plain 
es  of  common  hontfty,  arc  pu- 
nifliable  at  common  law.  343 

%  Infiances  of  thia  fpecies   of  deceit. 

ibid. 

I  TJ»  deceit  muft  be  accompanied  with 

mm  artful  cPMtrivMmie,  and  not  wholly 

-depend  cm  a  hart  nmktd  lie*  344 

I   By  33  Hen.  8.  c.  i.  deceitfully  to  ob- 

tain  the  property  of  another  by  any 

privy  falfe  toipcftjor  fiOitious  letter  ,&c. 

Vol.  I, 


fhall  be  liable  to  any  e^rp^tal  fmn^^ 
mnu  fhori  of  death.       Pa:g  344  f  4 

5  The  offender  may  be  tried  before  the 
chancellor,  or  nt  the  nfiizes,  or  quar- 
ter feffions,  &c.  f^iV. 

6  And  there  has  been  an  inftance  of  a 
perfon  fined  500/.  upon  this  flatute. 

•  3^c 

7  Inftances  of  what  (hall  be  confidered 
a  privy  falfe  token.  [t^  z 

8  By  30  Geo.  2.  c.  24.  to  obtain  pro- 
^TXy  bjfalfi  pretences,  with  intent  to 
cheat  another,  fubjeSt  the  offender 
to  pillory,  whipping,  fine,  imprifon- 
ment  or  tranfportation.  f.  j 

9  By  16  Car.  2.  c.  7.  deceitfully  to  de- 
fraud another  at  any  of  the  games 
mentioned  in  the  aft,  fubjefts  the  of. 
fender  to  forfeiture,  &c  of  treble 
value.  f.  g 

10  By  9  Ann.  c.  14.  to  win  money  by 
any  deceitful  praftice,  fubjeds  the  of- 
fender to  five  times  the  value  won, 
renders  him  infamous,  and  liable  to 
puniihment  as  in  cafes  of  perjury. 

f.  9. 

1 1  No  counfellor  or  attorney  can  jullify 
ufing««f  deceitful  praftice  in  main- 
tenance of  a  client's  caufe.    542  f.  29 

12  By  ft.  Weft.  I.  c.  29.  if  any  fer- 
jeant,  pleader,  or  other,  do  any  man- 
ner  of  deceit  or  collufion  in  the  king's 
court,  &c.  he  ffxall  be  difqualified, 
&c.  &c.  ilfii^ 


DECIES    TANTUM. 

1  By38Edw.  3.C.  a,  ifany  juror  (.-Jce 
bribe  to  give  their  verdia,he  (hall  pay 
ten  times  as  much  as  he  hath  taken,half 
to  any  who  will  fuc  for  the  fame  as 
direfted  by  34  Edw,  3.  c.  8.  ^        551 

2  It  is  a  good  plea  in  bar  to  a'iflions  of 
decies  tanfum,  that  there  was  no  fm:h 
ciufe  as  that  in  which  it  is  alledgcd 
the  j  uror  was  bribed.  f.  ,  j 

3  A  variance  between  the  firft  record 
and  the  declaration  on  this  ftatute  will 
abate  the  writ.  ,^/j^^ 

4  But  only  fo  much  of  the  record  neci 
be  ftated  v  is  Aec«ffary  to  give  iht 
plaintiff"  his  JRidh.  ,  •  ;y 

5f        ■•        5'iu; 
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5  Thf  declaration  muft  (hew  that  thci 
bribe  was  given  to  the  joror.  Pdgi  $5  i 

f.  12 

6  So  alfo  the  precifefum  given  mail  be 
ftated.  ^         r.  1 3 

7  But  money  gi\'en  after  verdi£l,  is  not 
within  the  acl,  unlefs  in  consequence 
of  a  previous  con  trad.  f.  14 

8  Whether  a  vcrdift  was,  or  was  not 
given,  is  immaterial.  C15 

9  If  feveral  be  joined  in  one  a^on  they 
(hould  plead  feparately.  592 

10  Which  (hould  be  a  fpecial  denial  if 
not  receiving  the  money  and  not  the 
general  ifTue.  f.  17 

1 1  The  plaintiff  (hall  be  paid  his  moiety 
or  a  dtciet  tantum  before  the  king,  &c. 

f.  18 

1 2  The  hufband  may  fue  alone.although 
the  ofFcnce  were  committed  in  a  fuit 
to  which  both  hufband  and  wife  were 
p-trtics.  f,  19 

13  No  colourable  purchafe  of  land  ihalJ 
evade  the  ftatutc.  f.  20 

14  This  riftion  may  be  barred  by  the 
king's  rcleafe,  hefcrc  aJIion  brought 
by  the  informer,  f.  2 1 

\e  Outlawry  lies  not  in  Jccies  tantum, 
only  a  capias^   and  diftrcfs  infinite. 

f.  22 

16  And  no  capias  lies  in  a  foreign  coun- 
try, ibid. 

17  The  penalty  can  only  afFefl  lands  had 
at  the  time  ©f  the  dccies  tantum.  Sec. 

DECLARATION. 

1  How  far  it  is  criminal  to  refufe  the  de- 
tlarraion  againll  Popery.  c.  14 


DEER. 

1  By  the  common  law,  deery>r<r  natura, 
and  roving  at  large,  are  not  the  I'ub- 
jcilof  Inrccny.  i^4f.  26 

2  But  if  Ihut  up  in  a  houfe,  or  even  in- 
cloled  in  a  park  in  fuch  a  manner  as 
thr  owner  may  retake  them  whenever 
he  plealcp,  felony^  may  be  committed 
by  t:.king  them.         '  Hid, 


3  By  9  Geo.  l .  c.  22.  if  any  p< 
appear  armed  i.nd  difgmijkix 
ciofed  place  whereM  any 
kept,  or  (hall  unlawfully^  hn 
(b-oy  any  fd]lo%v  d^^tx\  01 
armed  and  difgmifed  or  ast,  flu 
(leal  any  red  deer  in  the  I 
ciofed  chafes  or  forefts,  fli 
without  clergy. 

4  The  offender  may  be  prodai 
not  fubmitting,  he  ihall  be 
gailty  of  felony  without  da 

5  By  5  Geo.  i.  c.  z8.  whei 
enter  into  any  indoied  groat 
deer  are  ufually  kept«  and 
hunt  or  kill  any  red  or  fa 
without  licence  from  theo 
ihall  be  tran (ported  for  for 

6  By  16  Geo.  3.  c.  30,  whoe 
kill,  &c.  or  aittmpt  to  ki]l« 
or  deftroy,  or  fhall  ileal  ai 
deer,  or  (hall  aid  therein^  flu 
20/.  for  attempting,  &c. 
killing,  &c.  if  a  keeper,  doa 
on  a  lecond  conviflion  ifmt^ 
oHcnces,  the  offender  fBall  I 
ported. 

7  Juftices  may  (carch  for  theft 
of  ilolen  deer,  and  if  any  b 
and  the  party  (hall  not  givi 
fadory  account  how  he  becuB 
fed  of  it,  he  (hall  forfeit  any 
tween  10/.  and  30/. 

8  And  if  the  perfon  in  whole 
the  fame  (hall  be  found  (hal! 
liable  to  convi£Uon,  thejofti 
fummon  all  tho(e  through  who 
fuch  (kill,  &x.    (hall  have  pai 

9  Whoever  (hall  lay  faaresfbrde 
forfeit  from  5 /.  to  lo/.  fir 
offence,  and  from  10/.  to  a 
t.v^x'f  other. 

10  And  whoever  ihall  come  mn 
any  ancient  walk,inclofed  gran 
intent  to  (hoot  at  or  to  taw  a 
the  rangers  may  ieiae  guoi  a 
in  the  fame  manner  aa  game-l 

r  I  And  if  any  fuch  perlbn  ib 
beat  or  wound  any  ranger,  ft« 
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'  I  _idifttAts>  in  the  execation  of  Jus  office, 
.  .-.or  ihall  attempt  to  rcfcue  any  of- 
.  (reader^  he  flull  be  tranfportcd  for  7 
.•years.  ^^  191  f.  10 


BfiFAMAtiON— I'i^  Liisl. 


i 


DEFENCE. 


$■•  A  man  in  defence  of  his  per&n  may 
» :<  jollify  killing  another  who  aflaul^  him 
ir,  ^lonioufly.  109  A  24 

I^.Bi^t  y«jrr#»  if  the  aflknlt  is  made 
x    where  the  perfbn  may  fafely  retreat. 

v  f-  *S 

^,  By  24  Hen.  8.  c.  5.  whoever  (hall 
^.,  i  iic  indided  for  killing  another  attemp>- 
^]v»Bg  murder,  robbery,  or  burglary, 
f  1  Ihall  be  fully  acquitted  and  difcharg- 


PEMOLITION. 


jj  By  I  Geo.  1.  c.  5.  Riotoufly,  tumul- 
j\^tiioaiIy,  and  forcibly,  todemoliflior 
^  to  pnll  down,  or  to  begin  to  demoliih 
..  or  pull  down,  any  church,  chapel,  or 
:'  ^  joectiag-Jioiifc,  opany  dwelling-houfe, 
w^Jbam,  Sable,  &€•  &c.  is  folony  with- 
'^;j*.oat  clergy,  308 

^  By  9  Geo.  5.  c  29.  the  above  adk  is 
1^  extended  to  the  demolition  of  ail 
yjJund  of  mills.  309 


DEODANDS. 


t 

i§^  |ta  forfeiture  to  the  king  of  the  mAru- 

t{.  xnenc  which  occaiions  the  death  of 
^•another.  100 

fl^Biipecially  fuch  ts  occafioni  cafual 
l^.dcath.  i^i/. 

P  At  where  one  is  killed  by  a  fall  from 
^  a.  horfe,  cart,  or  other  thing.  1^//. 
^And  it  is  due  for  the  death  of  infants 

^  \  as  well  as  adults 
.IChfi  odsin  of  this  forfeiture.       iM. 

.(N). 

^  fixtures,  as  a  wheel  of  ajnill,  6cc. 
j^:iBay  i>e  a  Jtodand^  1  c  1 

2  Bat  a  r«iip  is  not.  iitd^ 


8  And  only  the  vtry  particular  part  of 
the  thing  which  caufes  the  death,  is 
forfeited.  P,gi  10 1 

9  Nothing  forfeited  if  the  party  die  liot 
within  the  year  and  day.        Hid.  f.  j 

10  Nor  till  after  inquifuion.  f .  8 

11  But  it  is  an  odious  claim  and  not 
£iivoured  by  the  courts        X02  (Nj  3 

DEROGATION. 

1  To  derogate  from  the  king's  common 
law  courts  is  praemunire.         79  f,  14 

2  The  punifhment  for  fpeaking  in  dero- 
gation of  the  common  prayer.    1 4  f*  5 


DESERTION. 

I 'By  I  Geo.  i.  c.47.  if  any  pcrfonfljall 
perfuade  a  foldicr  to  defert,  he  ihall 
forfeit  40/.  7j 

2  .fiy  18  Hen.  6.  c.  19.  defertion  was 
made  felony,  but  this  (latute  is  ob- 
folete.  184 

$  By  3  Hen.  8.  c.  j.  Defertion  is  fe- 
lony without  clergy.  185 

4  By  2  Edw.6.  c.  2.  if  any  foldier  ih^ll 
depart  without  licence,  &c.  &c.  he 
ihall  be  guilty  of  felony  without 
clergy,  iSid. 


D£TAIN£R.~5e/  Fcrciik  Entry^ 


DEAiURRER. 

1  Judgtnent  on  demurrer  sr  nihil  dicit 
is  a  fuf&cient  convidlion  on  the  23 
Eliz.  c.  I.  for  the  penalty  of  20/.  a 
month  for  abfentiug  from  church.  20 

f.9 


D£NIZEN.-~/7y»  JJU^ianct. 


DENYING. 

I  It  is  a  high  contempt  to  deny  th« 
king's  title.  ,  93 


St  t 


DEPRAVING. 
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DEPRAVING. 

I  The  puniihtncnt  for  drpraving  the 
book  of  common  prayer.  Page  14  (1  5 


r  E  P R I VA  T ION.— Sec  ^Witual 
Ccurts* 

I  Mintftf rs,  offending  againft  the  i  Eliz. 
c.  2.  rcfpctlting  the  ufc  of  the  com- 
mon prayer,  may  be  deprived  by  the 
fpiritual  court  for  the  firti  offence.  1 4 

DEPUTY. 

1  A  bond  by  a  dcput)'  of  an  office  to 
pay  a  certain  Turn,  at  all  events,  is 
bribery.  But  a  bond  to  pay  half  the 
profits,  or  a  certain  fum  out  of  the 
profits  of  an  office,  for  a  deputation, 
isn*t.  313 


DICE. 

1  Playing  with  falfe  dice,  is  an  indi£l- 
'ablcoiience.  343  c  71 

2  It  is  puniihuble  with  in/amj,  fine  and 
jmprifonment.  ^         344  f.  3 

3  By  16  Car.  2.  c.  7.  if  any  perfon 
ihall  defraud  another  by  plapng  at 
dice,  &c.  or  by  betting  on  the  fide  of 
fuch  a$  do  play,  hefhall  forfeit  treble 
what  is  won.  345  f.  8 

4  Sy  9  Atfti.  c.  14.  he  fhall  forfeitfivc 
times  the  value,  be  deemed  infamous, 

,  and  fufier  as  in  cafes  of  perjury,  f.  9 


DIMINUTION. 

I  By  1 8  Eliz;  c*  i  •  to  impair,  dimimjh^ 
fallify,  fcalc,  or  lighten  the  coin, 
&c«  ishightreafon.  63 


DISABILITY, 

I  Thofe  who  arc  under  ■  a  natural  dija- 
lility  of  diflinguifhing  between  good 
auU  evil ;  as  iiif^iuts  under  the  age  of 


difcretion,  ideots,  and  losttkhi  ^ 
are  not  panilhable  by  any  oimi^  j 
^rofecution  wJutfocicrv  ,    '^ii<  i 

2  But  in.trcfpafs^  this.,dUabiIi^  Aul  ; 
not  excafe  from  maluBg  n  dfil.OMh  \ 
peniatioi.  for  the  injury,  j.  C  j 

3  In  what  cafet  \femu  ca/vart  it  ^jJUL 
from  committing  criiticsa  by  tkcoa- 
xnand  or  coercion  of  her  buflMod. 

4  The  difabilities  to  «liich  %  naa  ii 
reduced  by  the  ofiencc  of  Fo|nibl^ 
culancy.  3a  to  3; 

5  Difabling  a  man  of  tbofe  parts  whick 
abate  hii  courage,  <ec«  or  which  pre- 
vent his  fighting,  are  hddmaims^  175 

DISCOVER.' 

1  What  difcovery  is  neceffiuy  toennip 
a  peribn  from  the  crime  of  Mvikm 

2  What  di/covery  will  indemnify  jpai 
the  penalty  for  bribery  atelcAioiii.  515 

DISCRETION — ridt  ImfMcj^  Lmm- 

tick.    ld€Ot. 


1  Where  the  human  mind  is  inc^ahk 
of  difcretion,  it  ii  aUb  iocaptUeflf 
guilt.  I 

2  Infanu  under  the  age  of  diioetia 
are  not  puniihable  by  any  criniaii 
profecution,  I 

3  I'he  law  prefumes  them  to  have  i^ 
quired  diicretion  on  the  anai**^ 
of  fourteen  years  of  age.        (N)  1 

4  But  from  feven  to  fourteen  yean  of 
age,  if  they  appear  to  poffefs  dito 
tiou  they  are  liable  to  nusiAiBesti 

iW 

5  But  withm  the  age  of  ievea  ye»>M 
difcrecion  ihall  be  prefumed»  w^im 
circumllance  may  appear.  lU 

6  Ideots  a^d  Innaticu  arefiqppofed* 
be  without  difcretion.  M 

7  But  every  perfon  of  the  age  of  dite 
tion  is  preiumed  of  fane  aeoMiy  * 
lefs  the  contra^  appear.    .  ■  3  (N){ 

8  In  what  cafes  the  magifirale  augr<^ 
ercife  his  difcretion  in  taJdag  firtf 
for  the  good  behaviour.  >^ 

9.  Thft  .mt-afure  of  pumlbmeat  in  if 

frayers  to  bf  regulated  by.the  diA]^| 

-tionofitM  judgca«  .270.Csij 

\     10  " 
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'  io  Hov?  far  the  king's  bench  mty  exer- 

cift  a  diftretion  over  the  condofi  of 

^ '    the  jufticet  granting  a  reftitution  of 

*';  forcible  entry.  Paitzgtr  f.  63  to  66 

1 1  Terfons  wanting  difcretion  who  com- 
*  '  WM  a  trefpafs  againft  another  fhall 

'   make  reparation  in  damages.   5.  f.  5 

12  The  indifcretion  of  drunkennefs  is 
no  excafe  from  ponifliment.  f.  6 

DISFIGURING.— r/Vf  Maim. 

I  Catting  oS  the  ear^  nofe,  or  the  like, 
of  another  are  not  maims  by  the  com- 
mon lawj  becaufe  they  do  n9t  w^ken, 
bat  only  disfigure  the  party.  1 76 

a  By  22  k  23  Car.  2.  c*  1.  whoever 
':"  ffiall,  by  lying  in  wait,  cat  out  or  dif- 
'■*  kble  the  tongue,  Ac.  or  any  limb  or 
member  of  another  with  intent  to  maim 
* '  ♦r  t9  disfi:wre  him^  his  aiders,  abettors, 
'  &c.  fliall  be  guilty  of  fielony,/a«/ 
clergy.  ibid. 

DISGUISE.— ^/Vr  Black  Aa.     ^mug^ 
gling. 

DISMEMBERING.— ^/V/  Maim. 

DISOBEDIENCE. 

1  It  is  a  high  contempt  to  difobey  the 
'   king's  lawful  commands  and  prohi- 

'*  'bitiens.  91 

-    DISPENSATION. 

r-No  difpenfation  wbatfoever  (hall  re- 
flore  an  offender  againft  5  &  6  Edw. 
'6.  c.  t6.  to  a  capacity  to  hold  the 

"  -office  he  has  contra£led  for.  313*  f*  5 

-  DISSEISIN.— i^fV/  Fercihle  Entry. 

r  It  isiatal  to  an  indidlroent  of  forcible 

• '  entry  to  allcdgc  a  dijjeifin  of  fuch 

eitates  of  which  a  perlbn  cannot  be 

diileifed  as  a  leafe  for  years,  a  copy- 

'    Itold,  &c«  2SJ.  r.  39 

2  Soalfoif  itftatethedifleilin  to  be  of 
''  land  etdtuiee  ^  adhmc  esciftnu  lihernm 
*  tenementmm,  L  S.  8cc.  ibid. 

5  But  qttere  if  this  repagnancy  may  not 
be  reconciled  by  intending  that  the 


difleifee  might  re-enter  after  the  dif- 
fieiiin  and  before  the  indidtment.  Page 
a85.-f..39 
4  In  what  manner  the  time  and  place  of 
the  diiTeifin  in  forcible  entry  are  Aif- 
ficiently  fet  forth.       286.  f.  42  to  45 

DISSENTERS. 

1  May  by  virtue  of  the  toleration  a£l, 
I  W.  &  M.  c.  18.  refufe  to  take  the 
oaths  of  office  required  by  the  corpo- 
ration and  tell  a^s  of  13  Car.  2.  c.  f . 
and  25  Car.  2.  c.  2.  and  may  refufe 
to  fcrve  the  office  of  fheriF,  upon 
account  of  not  chuiing  to  take  the 
oaths,  kc,  notwithftanding  they  be 
duly  elefled ;  and  the  5  Geo.  1.  c  6. 
confirms  officers  in  their  offices  who 
have  not  qualified  as  above  reqnirec*. 

16  (N)  a 

2  Di^nters  taking  the  oaths  direct  d 
by  30  Car.  2.  are  not  within  23  EHz. 
c.  1.  18  f.  3 

3  Protedant  diflenters  exempted  by  tiie 
toleration  a6t  from  all  penal  laws  re- 
lating to  religion,  except  25  Car.  2. 
c.  2.  and  30  Car.  2.  c.  1.  provided 
they  take  the  oaths,  &c  and  attend 
a  regiftered  place  of  worihip,  &c..  47 

4  In  regillcring  fuch  place^  the  juftices 
are  merely  minifterial;  and  if  the 
parties  are  not  within  the  certificate^ 
they  are  not  proteded.         47  ( N)  1 

5  Nor  will  the  adt  |»x>te£^  any  but  real 
diflenters.  ihid% 

6  Diflenting  teachers  tolerated  ibid,  {.2 

7  Mayqualify,  pending  profecution.  48 

8  Thoic  who  fcruple  to  take  the  oaths 
are  within  the  prote£lion,  provided 
they  fnbfcribe  the  declaration.    ////• 

9  Spiritual  courts  cannot  protv^^ 
againll  perfons  maimed  in  a  licenfed 
conventicle.  40.  f,  4 

10  DiHenting  minifters  or  teachers  who 
fcruple  to  take  the  oaths  are  to  fub» 
fcribe  the  declaration  direded  by  1 9 
Geo.  3.  c.  44  ibid. 

n  But  this  does  not  in  title  them  to 
hold  the  mailerfhip  of  any  royal  coU 

12  How  far  the  law  favours  diflcn  ten 
and  how  the  a£k  of  toleration  is  to  be 
conftrued*  a^<e^ 

S  f  3  I>Y^O%»\-VXX 
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DISORDERLY  HOUSSiS.—rV./^ 
BazuJj  ifcu/e.  Debating,  hordes  Day, 

di£o:ide:ily  persons.  —  p'Ui 

I'agrants, 
D  IT C  H E S.—PlJg  Hhbwajs. 

1  By  the  coTnnnn  law,  the  tenant  of 
the  lands  mdjoininy  to  highways  are 
bound  to  Icowcr  their  ditches.   Pae 

j68  f.  5 

a  Bat  not  thofe  who  have  lands  next 
adjoining  to  luch  lands,  unlefb  by 
prefcription,  405  f.  52 

«  By  13  Geo  3.  c.  78.  f.  30.  all  oc- 
cupiers of  Luis  arc  li:iblc  to  be  rated 
toward  the  making  tunnels  ibrfcowr- 
ing  of  ditches.  379  f  20 

4  Surveyors  of  the  highways  may  order 
all  nuifanccs  in,  or  obllrudlions  of 
ditchcj,  ^c.  to  be  removed »  on  pcr- 
fonal  notice  thereof  to  the  occupier, 

'  and  if  not  removed  within  twenty 
cays,  th**  furvryor  flirill  remove  them 
at  tiic  expencc  of  the  occupier  who 
Hiall  pay  one  pciuy  a  foot,  &c.    395 

r  The  ptJlf-'lTor?  of  land  r:<*xt  adjoining 
every  highw.'.y,  fluili  ni.ike  ditchcj 
&c.  of  a  luiiiviient  <ie[.th  and  breadth, 
for  keepini;  the  highways  dry,  and 
fliall  fcuur  and  cloani'c  the  fame,  and 
make  fuilic'.ent  crunks,  tunnels,  &c. 
on  j>rtiii  of  lOi.  after  ten  days  notice 
by  the  furve)or.  406  f  55 

6  The  furvoyor,  by  orJcrof  one  j'lftice, 
fnall  make  new  uitchci  and  drains  in 
and  through  the  adjoining  land},  or 
any  other  iands  if  ncccJfury  ;  and  to 
keep  fuch  ditches,  ic.  fcourcd,  ^-t. 
the  furvcyor,  v.'ith  proper  wcrkoicn, 
ir»iy  g'>  i'j>r.n  the  lancis.  407 

"  Survc\or..  \\\A\  make  proper  trunks, 
&c.  ovufuch  duchcs,  for  the  conve- 
piont  ule  of  t\\c  lands  ;  keep  the  fame 
in  rep.tir;  <;nd  make  fatis faction  to 
the  Owner  for  the  damage  fmlaincJ 
thereby.  f.  57 

8  If  any  p^-rrui,  in  making,  cleaning, 
or  fco  vcrin;^  ir.c  ditches,  fnail  ,p?r- 
mic  the  fuil  ihniA'n  out,  to  obUruil 
or  prejudice  the  highway,  for  hve 
d-iys  alt%-:r  notice  bj  Uie  (urv'eyor.  he 
ihaii  fw«icit  lOJ.  40S  C62 


9  If  any  perfon  (halt  encpoach  en  tSit 
highway,  by  making  any  ditch  with- 
in 1 5  feet  from  the  centre,  frc.  Jrc.  he 
(hall  forfeit  40/.  and  the  fame  (baU 
be  filled  up  again  at  the  expence  rf 
the  offender,  P^'^A^ 

10  How  far  the  powers  given  by  the 
highway  aAs  relating  ro  ditches,  kv 
may  be  extended  to  turnpike  reads. 

44« 


DIVORCE- 

Perfons  divorced  a  vimsmlo  mmtrimm, 
or  even  a  wunfa  et  thore  camjm  aduktrd 
ntelja'viu^  may  marry  agaia  witioi: 
incurring  the  penalties  of  biganj  bj 
I  Jac.  I.  c.  II,  '74^-5 

And  for  this  purpo(e 'the  word^«r«- 
mus  without  the  word  di^9Hitmm  xt 
the  fentence  will  be  foffident.     i^/ 


DIVINE     SERVICE Vii^  CUrX 


DOGS. 

1  It  is  no  felony  at  common  law  to  finl 
dogs,  becaufe  they  are  thingsofabafe 
nature.  14} 

2  Bat  by  10  Geo.  3.  c,  18.  whoevrr 
fh:.ll  iteal  dogs  from  the  owner,  a 
from  any  pcifon  intruiled  with  thrn 
by  him,  or  ihall  knowingly  bay,  fell, 
receive,  harbour,  or  detain  (blflft 
dogi,  or  Ihall  have  cheHdn  cheieof  ia 
his  culiody  is  liable  tooertain  pecani- 
^ry  penal  ties  a  &c.  ii/i. 

3  %frf.  Whether  the  dealing  a  bitch  it 
within  the  penalties  of  this  ad.  (N)^ 

4  The  particular  fort  of  dog  flolen  nui 
be  described.  iiiL 

DOORS. 

I  Th*  confiable  may  break  open  doon 
to  fupprefs  an  aliray,  and  if  the  of- 
fenders dy  and  take  refuge  in  a  bocie. 
he  may  break  open  the  dooi%  to  ap- 
prehend them,  269  f.  1^ 

Don 
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DOVE    COTE. 

,       I  A  dove  cote,  either  erefted  by  the 

lord  or  his  tenant,  is  not  a  common 

.     noifance,  Pm^e  ^62  f.  8 

f      Z  It  may  be  jufiified  by  prefcription. 

3  It  is  demandable  in  a  praecipe  before 
any  land  whatfocver  >\hich  is  not 
bcilt  upon.  ibid, 

4  The  owner  of  a  dove  cote  may  juftify 
caking  another's  hawk  flying  at  his 
pidgeons.  ihitl, 

5  But  a  tenant  is  liable  to  an  a£lion  on 
the  cafe  for  building  a  dove  cote  with* 
out  licence  from  the  lord.  ihiJ. 

6  But  by  1  Jac.  1.  c.  27.  and  2  Geo.  3. 
c.  29.  the  keeping  pidgccn3  as  there- 
in prohibited,  isanuifance.         ikiii. 


DOWER. 

1  The  wife  ofzfelo  defe  is  not  barred 
from  her  dower  by  the  felony  of  her 
hufband.  103  f.  8 

2  A  title  to  dower  from  a  houfe  of  which 
a  wife  is  trultee,  is  not  a  fufficicnt 
pofleffion  to  avoid  the  guilt  of  arfon 
if  (he  fct  fire  to  it  during  the  term  of 
herlcffee.  i66^N) 

}  A  iiatute  which  faves  corruption  of 
blood ;  or  land,  to  the  heir,  impliedly 
iaves  the  wife's  dower.  169  f.  5 


P  R  O  V  E  R  S.— ^i^/  ^clffman. 
Cattle. 

I  By  29  Car.  2.  c.  7.  no  drover,  horfc 
courfer,  waggoner,  butcher,  or  hig- 
gler^  ihall  travel,  or  cork  to  their  inn 
on  the  Lord's  day^  on  pain  of  20 i. 


DRUNKENESS. 

I  A  voluntary  drunkard  Ihdl  be  pun- 
iihed  for  the  crimes  committed  during 
his  intoxication,  as  much  as  ii  he  were 
(bber.  3  f.  6 


2  By  4  jac.  I.  c.  5.  the  offence  of 
drunken nefs  incurs  a  penalty  of  5  s,  to 
the  poor.  Page  1 3  f.  5 

3  By  22  Geo.  2.  c.  33.  feamen  fhall  be 
pun i (bed  for  this  offence  in  the  dif- 
cretion  of  a  court-martial.  i^/V. 

4  A  publican  permitting  drunkennefs  in 
his  houfe,  (hall  forfeit  10  /.  466  f.  43 

5  By  21  Jac.  I.e.  7.  drunkards  fhall 
forfeit  5  /.  467,  468 

6  The  punilhment  infliftcd  on  repeated 
tippling.  468 


DUCKING     STOOL^ 


1   A  common  fcold  is  punifhable  by  t!ie 

•    '365 


ducking  fiool. 


D UEL.— r/tfV  Challenge.     Jfraj. 


1  If  two  perfons  meet  and  fight  in  cool 
blood  upon  a  precedent  quarrel,  and 
one  is  kiUed,  the  other  is  guilty  of 
murder.  122  f.  21 

2  And  it  is  no  excufe  that  the  deceafed 
flrua  fir^t;  or  that  the  killer  had 
often  declined  to  meet  liim  ;  and  was 
only  prevailed  upon  by  bis  importu- 
nity ;  or  that  he  only  intended  to  \  in- 
dicate his  reputation  ;  or  that  he  only 
meant     to     difarm     his     adverf^irv. 

ihid. 

3  So,  if  tv/o  quarrel  and  appoint  -a  dif- 
tant  time  to  fight,  as  from  night  to 
morning,  or  from  mornipg  to  the 
afternoon,  it  may  reafonably  be  pic- 
fumed  the  blood  was  cooled  iu  ilic  in- 
terval, f.  22 

4  And  the  fame  conHru^L^ion  fhall  ue 
ni-de  upon  a  fuddcp  quarrel,  ii  it 
appear  that  cither  of  the  parries  wiiS 
mailer  of  his  temper  at  the  time. 

5  And  not  only  the  principals,  but  the 
fecond  to  the  killer  alio  is  guilty  of 
murder.  1241.31 

6  But  //  feemi  that  the  feccnd  to  the 
perfon  VaW^^  Jhauld yet  be  involved  -n 
his  guilt.  ihld. 

7  And  barely  to  challenge  to  a  duel,  hy 
letters,  words, or  provoking  laugukge, 

or 
Sf  + 
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or  to  be  the  mcffcngcr  thereof,  is   a  I 
very  high  mifdemeanor.  ?age  z66  f-  3  \ 
1  By  9  Ann.  c  14-  f.  8,  to  challenge  or 
provoke  another  to  fight,  on  account 
of  money  won  at  play,  is  forfeiture 
of  goods  and  impnibnment  z  years. 

266 


DURESS. 

t  In  what  cafes  it  will  exempt  from  the 
guilt  of  treafbn^  54,  f.  24(N}3 


DUTIES.— ;7i^  Smuggling.     Ptrmits. 


EAR. 


BY  s  8c  6  Edw.  6. 
with  a  weapon 


c.  4.  to  (bike 
a  weapon  in  a  church  or 
chnKhyard,  is  lofs  of  an  ear,  &C..271 
By  2  and  3  Edw.  6.  c.  15.  againil 
combinations  among  vidtuallers,  tec* 
the  offender  ihall  lofe  an  ear>  &c.  &c. 

481 

Cutting  off  a  man's  ear  is  not  may- 
hem by  the  common  law.  175  f.  2 
,  But  by  22  and  23.  Car.  2.  c.  i.  if 
done  with  intent  to  maim  or  disfigure 
tliepcrlbn^  it  is  felony  without  clerey. 

176  i.  4 
By  37  Hen.  8«  c.  6.  if  a  man  (hall 
malicioufly  cut  off  the  ear  of  anotlier, 
he  ihall  forfeit  treble  damages  and  10/. 

\  By  5  El'w.  c.  14.  againfl  forgery  of 
dcc^s  i^Iating  to  real  ellatcs,  the  of- 
fended (hall  have  both  his  cars  cut  off, 
and  for  any  forgery  relating  to  a  term 
of  years,  flee,  he  Ihall  lofe  one  ear,  &c. 

339*  340 


E  A-S  E  M  E  N  T. 

I  An  calcment,  as  a  right  or  way  or 
the  like,  \b  not  that  fort  of  poileiiion 


which  b  withia  the  ftatates  agannft 
forcible  entria^^  A^iaSz 


EAVES    DROPFEES. 

Eaves  droppert  are  fuch  at  lifta^oa- 
der  windows,  or  the  eaves  of  aiiflide, 
to  hearken  after  difcourfe,  and  there- 
upon  to  frame  flanderous  ajid  wi* 
chievous  tabs  tp  the  comiuoa  m^ 
ance»  are  prefentable  at  the  Jccti, 
indi^able  at  feffions,.  and.  ponSnhte 
by  fine  and  finding  furety  for  gJDod 
behaviour.  '^^4 


ECCLESIASTICAL 

I  A  force  done  to  ecclefiafiical  pofleffi- 
ons,  as  churches,  vicarage  hooib, 
&c.  is  as  much  within  the  Aattto 
againil  forcible  entries,  as  if  it  were 
done  to  any  temporal    inheritance. 

281  £31 

X  All  peribns  ccdcfiaftiral  or  temponlf 
are  liable  to  punifhmeac  for  Jugh 
treafon.  50/.  4 

5  The  jurifdidion  of  the  ccc1e&£cal 
court  is  faved  by  the  fiatate  a^unft  rip- 
pling- 468  £49 

4  So  alfo  it  is  faved  by  5  Eliz.  &  9. 
againfl  peijcuy  and  fuboraatioa.  Jt7 

5  The  I  Eliz.  c.  2.  againft  miniflersnot 
ufmg  the  common  prayer,  alfo  ferv^ 
the  jurifdifUbn  of  the  eodefiatical 
court.  141.4 

6  The  5  Eliz,  c.  14.  againft  fbmog 
deed»,  wills,  &c.  ihall  not  extei3  !• 
any  officers  of  the  ecdefiaiHcal  court, 
who  (ball  officially  fet  his  name  to  any 
fuch  writing,  kc.  3^1 

7  The  offices  of  chancellor,  rcgiikr, 
and  comroiflary  in  ecclefiaffical  coum 
are  within  12  Rich.  2.  c.  a.  againft 
buying  offices,  3 1  ^  f.  4 

8  How  far  fuits  in  the  eccleda^ical 
courts  are  within  the  |6  Rich,  ti  c 
c.  which  puts  all  thofe  out  of  the 
king's  prote6lion  who  ihall  foe  ont 
procefs  in  the  court  of  Rome  tr  efff 
"Mbire.  *«o£'|8,isf; 

Jin 
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-*9  r9  proceedings  in   the  ecdeflaftical 

tcd^urt  againft  heretickSj  die  appeal  is 

to  higher  fpirituai  courts,  and  not 

to  thofeof  comiDon  law  for  a  prohibit 

tion."  P^i^7^*9 

lo  In  what  cafes  the  ecclefiaftical  courts 

~  '^nxay  be  prohibited  from  jproceeding 

'  xn  1  Elix.  c.  2.  for   abfence  from 

-  church.  i9f.  I 
It  l^e  jurifdiftion  of  the  ecclefiaftical 
■   court  over  the  oflfence  of  herefy.  6,  7 

■  is  A  fait  in  the  ecclefiaftical  court  is 
not  witUn  the  ftatutes  agaiuft  main- 
^    tenance.  545  f.  46 

■fj  How  far  an  affirmative  ftatnte  faving 
the  jurifdidion  of  the  ecclefiaftic^ 
courts,  leaves  them  open  to  inflid 
i|nritual  penalties  on  offenders.  14  f.  4 

EDUCATION.— 5ri6«»//. 

f  By  1  ]ac.  I .  c.  4 .  to  fend  any  child 
abroad,  for  the  purpofe  of  being  edu- 
cated in  the  Popiih  religion,  incurs  a 
penalty  of  100  /.  42  f.  1 

'■%  And  the  perfons  fo  fent  (hall  be  diiabied 
toinhent,  &c.  /^iV. 

3  ^T  3J^^*  >•  c- 5**^  ^^^  children  of 
'   any  citglifti  fubjedt  noc  being  marin- 

.crs,  &c.  &c.  fiiall  be  fent  abroad  to 

-  -  prevent  their  good  education  in  Eng 

land,  they  (hall  be  difabled,  &c.  uulefs 

*  they  take  the  oath  of  obedience, '&c. 

and  the  perfon  fending  fuch  child  fhall 

fbrfext  txx)/.  43 

4  By  3  Car  .r.  c.  2.  if  any  perfon  fhall 
go  aoroad  to  be  ftrengthened  in  the 

-    Fojpifti  religion,  they  ihall  forfeit  all 

•    ffpdds,  hereditaments,  &c.  &c.    43 

'  .  f .  3 

EFFUGAVIT. 

1  In  what  cafe  necefiary  in  an  indict- 
ment for  larceny.  134.  f.  2 

EGGS. 

I  larceny  may  be  committed  by  taking 

'    the  eges  of  any  fwans  marked  mnd 

pinioned.  I44f.  27 

'    2  But  by  I  Hen.  7.  c.  ly.alelTerpuniOi- 

ment  i^  appointed  for  this  offence, 

ibid. 


3  And  there  is  no  donbt  but  that  the' 
taking  the  eggs  of  ducks,  hens,  &c. 
is  felony.  Page  1  ^4.  i.  28 

EGYPTIANS. 

1  Of  the  age  of  13  years  remaining  in 
England  one  month  forfeit  40  /.    198 

2  Perfons  pretending  to  be  Egyptians 
deemed  rogues  and  vagabonds.    iUd^ 

ELECTION— riV/*  Brlhirj. 

1  If  a  ftatute  ordain  a  forfeiture,  or  im« 
prifonroent,  at  the  eledtion  oi  the 
party,  quere  if  the  party  die  within 
the  time  limited  for  the  payment, 
whether  the  forfeiture  be  difcharged. 

2  It  is  in  the  elefUon  of  the  crown  to 
cither  proceed  upon  the  old  ftatutes 
wihich  make  purchaiing  bvJiis  from 
Rome  high  treafon,  or  upon  1 3  Eliz. 
c.  2.  which  reduced  the  offence  to 
pramnnire.  79  f,  1  • 

3  So  alfo  government  may  proceed 
againft  nonjurors  either  on  the  ftatutes 
of  pramunin  or  on  the  modern  and 
milder  ftatute^.  '96  f.  5 

4  By  13  Car.  2.  c.  i.  members  of  cor- 
porations muft  have  received  tie  fa- 
crament  within  one  year  before  their 
eledUon.  15 

5  But^by  5  Geo.  u  c.  6.  fuch  eledion 
is  good  notwithftanding  theomiftion  of 
receiving  the  facrament.  i^^  iS 

6  By  1 1  Geo.  i.  tbi  oaths &aX\  betaken 
before  the  perfon  who  preiides  at  the 
election  of  corporate  officp^  1  $ 

7  To  refufe  to  eled  the  perfbn  nomi« 
nated  by  the  king  to  a  bUhoprick  i$ 
pr^mumire.  80  f.  22 

8  if  either  of  the  nniverfities  negle^  to 
eled  a  member  in  the  place  of  one  dif- 
qualified  h^  not  taking  the  oath,  &c. 
the  king  may  appoint.  98  f,  9 

9  In  what  manner  lurveyorsof  the iiigh* 
way«  ftudl  be  defied*  J89 

ELOPEMENT. 
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ELOPEMENT. 

I  By  4  and  5  Phil,  and  Mary,  c.  8. 
whoever  above  the  age  of  14  ifcall  in- 
duce a  woman  child  of  16  years  un- 
married to  elope  from  and  againft  the 
confcnt  of  her  gu^dians,  (hall  fuffer 
two  years  imprifonment  and  £ne  at 
diicretion.  Page  172  f*  10 

Z  Andif  ihc  oflendcr  deflower  or  marry 
her,  five  years  imprifonment  and  fine 
as  before.  ibiil. 

3.  Ard  if  any  female  above  1 2  (hall  con- 
fentf)  unlawful  matrimony,  (he  fhall 
forfeit  all  her  lands  to  the  next  of  kin 
during  her  life.  172, 173 

4  I'his  forfeiture  extends  as  well  to  the 

infant  who  confents,  as  Co  thehufband 

•  who  takes.  173  (N)  2 

J  The  marriage  mufl  be  clan^/rjltfie  and 
to  the  difparagemcnc  of  tlie  heirefs. 

6  If  the  guardian  once  confents,  he  can- 
not reira^k.  iW. 

f  \  bollard  under  the  care  of  her  puta- 
tive father,  lb  within  this  ad.         li/V. 

8  The  offence  is  within  the  jurifdidion 
of  the  King's  Bench.  HiJ, 

p  And  the  court  will  grant  an  infor- 
mation againil  the  offender.        /^/V. 


E  L  U.-^Fidi  rrces. 


EMBEZZLEMENT. 

I  By  51  Ellz.c.  4.  if  any  perfon  having 
the  charge  of  the  king's  ftcrcs,  fhall 
embezzle  the  fame  to  the  value  of  20  j. 
he  fhall  be  guilty  of  felony.     75  f.  1 8 

Z  By  22  Car.  2.  c.  5.  the  benefit  of 

clercy  is  taken  from  this  offence,  Hi  J, 

^  (N) 

•  By  7  Jac.  i.  c.  y.ifanymanufadurer 
of  wool,  &c.  (hall  embezzle  any  wool 
or  y.':rn  (!'.!ivcred  to  him  to  work,  he 
(kail be  whipped,  &c   &c.     1*39^17 

.  By  17  Cfco.  3..C.  56,  how  fcrvantR  in 
ilic  h.*t,  vtoollcn,  liner,  fuilian,  co:- 
toi,  iron,  ItuthcT,  fur,  hcir.p,  f*ux, 
Jn^hli^,  iilk.  t.  dying  manufadurc:. 


embeassling  the   materials  eBtrofed 
to  their  care  (hall  be  paniihcd.  Fag9 

140 

5  By  3  &4  W.  k  M.  c.  9.  if  any  per- 
fon ihall  uke  away  the  furnitnie  of 
their  lodging*  with  intent  to  embezzle 
it,  they  fhall  fuffer  as  in  cafe  of  felo- 
ny. 137  f.  10 

6  By  21  Hen.  8.  c.  7.  if  any  fen-ant 
ihall  embezzle  his  snafier's  jeweh* 
money y  goods^  &c.  intrufted  to  hii 
care,  to  the  amount  of  40  s,  ke  ihall 
be  guilty  of  felony.     (Tidi  Larcnj.) 

138  f.  II 

7  By  15  Geo.  2.  c.  15.  if  any  officer 
of  the  bank  fhall  embezzle  any  par: 
of  the  property  intruded  to  kb  care, 
ke  fhall  fuffer  witkont  benefit  cf 
clergy.  I39»>40 

8  By  5  Geo.  3.  c.  25.  fcrvants  of  die 
poll  offices  embezzling  any  letter  or 
piackety  or  bag  of  letters,  containmg 
any  iecurity  for  money,  Ihall  fofer 
death  without  clergy.  140 

9  For  the  offence  of  embezzling  naral 
flores.   (i  tdi  Naval  Stons.)         561 

10  What  punifhment  fhall  be  infilled 
for  embezzling  of  records.  (Fide  Me- 
c$rdj.)  177C.4S 

EMBRACERY. 

1  Every  corrupt  attempt  to  inHnence  a 
jury  in  their  verdid*  althoagk  no 
verdid  is  given,  is  embracery.     548 

€.85 

2  Even  a  flrangfr  fhall  not  defire  a  juror 
to  appear  and  a^  <  onfciemiioujly^      549 

3  Giving  money  to  a  juror  after  verdidj 
fa^vours  of  this  offence.  f.3 

4  But  not  if  it  be  their  ufual  allowance. 

ibid. 

5  Giving  money  to  another  to  difhibute 
among  ihcm,  is  of  the  nature  of  embra- 
cery, although  not  diflributed.     f,4 

6  Nor  (hall  even  a  juror  praBift  on  his 
companions.  t^fV. 

7  Procuring  to  be  a  juror  for  partial  pur- 
pofci,  is  criminal.  rJrV. 

8  It  is  altogether  unlawful  ibrany  per- 
fon to  tamper  with  a  jury.  f.  5 

9  But  whoe\er  may  juUify  any  other 
ad  of  maintenance  may  defire  a  juror 
to  appear.  f-  6 

10  The 
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^  lo  The  oiFender  is  Habfe  to  either  an 
indiAment  or  an  afUon,  Pmvg  550  f.  7 

1 1  And  if  the  party  prejudiced  u  igno- 
rant of  the  embracery  fb  as  topmrent 
lib  challenging  the  jaror,  it  is  a  good 
caufe  to  fet  ame  the  verdid,        ihid. 

13  By  5  Ed.  3.  c.  10.  the  juror  cor- 
ruptcd  Diall  be  difquaMed  and  im- 
prifoned,  and  /iir  emrt  are  empowered 
to  enquire  of  the  offence.  f.  8 

15  By  34£d.  3.  c.  8.  the  parties  who 
ihail  fue  embraced  jurors,  ihall  be 
heard  immediately  by  the  (^ttrt,uid  the 
juror  put  to  plead  mainieuaui,  &c.  f  9 

^4  ^y  3^  ^*  3*  ^  12.  every  jaror  or 
embraceror  attempted  upon  the 
above  ftatnte,  (hall  pay  ttn  times  as 
much  as  he  receives ;  half  to  him  that 
will  fue,  &c.  or  be  imprifoned  for 
one  year.  SS^^*  ^^ 

.95  What  may  be  pleaded  in  iar,  or 
mbsimufn,  to  a  ifedgs  ianium.       f.  1 1 

itf  In  dtcisi  tantMm  it  mull  be  /hewn  that 
the  money  was  given  to  the  juror,  f.  1 2 

17  The  plaintiff  mud  (hew  how  much 
the  juror  received.  f.  13 

id  Money  given  after  the  verdidl,  is  not 
within  the  aft,  unlefs  in  couAsquence 
of  previous  agreement.  f.  1 4 

19  And  it  is  immaterial  whether  a 
verdid  was  given  or  not.  f,  15 

so  All  the  jurors  or  embracerors  may 
be  j<nned  in  one  a^ion,  but  they 
ought  to  plead  feverally.      552  f.  16 

51  They  ought  fpecially  to  deny  talcing 
the  money.  f.  1 7 

52  The  profecntorS  half  of  the  fine 
fhatl  be jpoid  before  the  king's,     f.  1 8 

■93  A  hulband  alone  may  bring  decies 
tamittm  for  emluracery,  where  he  and 
his  wife  were  parties*  f.  1 9 

S4  The  difference  between  money  given 
for  iandjaad  the  real  worth  of  the  land 
ihall  be  confidered  as  money  received. 

f.  20 

25  This  action  may  be  barred  by  the 
king's  releafe,  but  not  by  the  parties. 

f.21 

16  How  the  party  may  declare  in  dechs 

tofttmm.  ibid. 

#7  Outlawry  does  not  lie  in  this  aflion. 

f.  22 
•f  What  procefi  doet  lie.  ibid. 


29  No  cafiMs  into  a  foreign  connty  llet 
aigsdniitii  jurors         P^gt  SS^  ^'^^ 


EMISSION. 

1  In  (bdomy,  there  muft  be  evidence  of 
emiffion  as  well  as  penetration  ;  ost 
emiffionis/n'AMS^^iV  evidence  of  pe- 
negation.  9>  10 

2  No  aflanlt,  with  intent  to  raviih,  can 
amount  to  a  rape,  unlefs  it  proceed  to 
ibme  degree  of  penetration,  and  alfo 
of  emiflioQ  ;  but  evidence  of  emiffion 
ii  prima  facii  zvi^KQGt  of  penetration. 

169 

ENDS  of  BRIDGES. 

I  Hoiv  the  roads  at  the  ends  of  bridges 
ihall  be  repaired.  448, 45 1 

E  N  E  M  Y.—Vide  treafim. 

1  No  perfons  can  be  guilty  of  an  affray 
by  aifembling  and  arming,  in  order 
to  oppofe  eoemies.  268 

2  If  a  man  be  adherent  to  the  king's 
enemies  in  his  realm,  he  is  guilty  of 
high  treafon.  jo  f.  3 

3  Alien  enemies,  invading  the  kingdom 
in  a  hoilile  manner,  are  to  be  dealt 
with  by  martial  law.  51  {.S 

4  What  ihall  be  iaid  to  be  an  adherence 
to  the  king's  enemies.  55  ^-  28 

5  How  far  intercepted  letters  to  the  ene- 
my are  prooftoiJiigh  treaibn.56  (N)  7 

6  liy  zzCjco.  2.  c.  33.  todeilroyany 
ihip,  &c.  not  appertaining  to  the  eae. 
my,  &c.  is  death,  on  convidion  by 
a  court  martial.  ^5 

ENGLISH   COUNTS. 

I  Salop  is  coniidered  as  the  next  adjoin* 
ing  Engiiih  county  to  Wales.     220, 

221 

ENGINES— ,^,Vr%i5  Trea/oMi 

I  By  8  &  9  Will.  3.  c.  36.  whoever 
Ihall  make  or  mend  any  en^vcLR.^  ^^\. 


A  Ta BtE.oF   Principal  Matters. 


,  .  of  common  ufc  in  any  trade,  but  con- 
trived for  marking  oi'iaouey  round  the 
edges  witli  letters,  &c.  Or  any  cut- 
ting engine,  for  cutting  round,  blanks, 
by  force  of  a  fcrew,  out  of  flatted 
bars.  Sec,  fhall  be  guilty  of  high  trca- 
lon.  I  Pfl^f  64 

2  If  any  fuch  engine  fhall  be  elfcwhcre 
found  than  in  the  cuftody  of  the  king's 
minters,  they  may  be  feifed,  carried 
before  a  juilicc,  and  dcdroyed.       65 

3  Fy9Geo.  3.  c.  29.  to  burn,  dcftroy, 
or  damage,  any  engine,  for  drawing 
water  from  collieries,  is  tranfporta- 
tion  for  feven  years.  238  f .  4 

4  How,  and  by  what  authority,  weigh- 
ing engines,  for  turnpike  roads,  (hall 
be  crcdled,  428 

'       ENGLESHCHIRE, 

I  Anciently  murder  fignified  privately 
killing ;  therefore  Canute  pafled  a 
law  for  the  prefcrvation  of  his  Danes, 
that  the  town  where  the  faft  happen- 
ed, (hould  be  amerced,  unlefs  it  was 
proved  that  the  perfon  flain  was  an 
Englijhman,  and  this  proof  was  called 
Emglijb^bire.  1 1 4  f.  22.   1 1 7  f.  i 

z  This  lawaboliihed  by  14  Ed.  ;•  c.  4. 

ibid.  f.  2 

ENQUEST. — Videlnqu'ifttion.  Armour. 

ENGROSSING. 

.1  Is  enhancing,   by    any    means,   the 

'    prices  of  merchandize  and  vidtuals. 

479.  f.  I  and  2 

^  Importers  of  merchandize  may  fell  in 

grofs  ;  but  no  perfons  can  buy  and 

•  fell  in  grofs  within  the  realm.       f.  3 

3  A  bare  intent  to  fell  an  engroflcd 
commodity  at  an  unreafonable  price 
i$  flidlcbible  at  common  law  whether 
ar.y  part  be  fold  or  not.  f.  3 

4  Corn  ci^not  be  fold  in  the  fheaf.  f.  4 

5  fiow  this  oflencc  was  anciently  pu- 
Diilied.  f.  5 

^  At  thi«-  day  nfTrndcrs  arc  liable  to 
fine  and  imp:ifonr.;er*t.  480 

7  Bv  23  l..<l\v.  3.  c.  6.  all  dealers  in 
vijtails  ihwl:  Icll  the  famo  for  a  rca- 
fc:  iblc  j.rUc  or.  ^;i\rk (iCdowW^  value.  \ 


8  Butchers  felling  aawrKolefome  meit 
how  punifhed.  Page  480 

9  Rcftrained  from  killing  bcaft&  in  wall- 
ed towns.  ibiL 

10  When  calves  (hall  be  killed.      ihiL 

11  Aliens  in  amity  may  fell  die  ric- 
taalfi  they  import.  f.  7 

1 2  Penalty  for  preventing  them.     ibii. 

13  By  25  Hen.  8.  c*  a.  the  chancellor 
and  other  great  oflicere  of  ftate  may, 
upon  complaint  of  their  being  in- 
hanced,  fix  and  regulate  the  pnce  of 
viduals*  48 1 

14  By  2  &  3  Edw.  6.  c.  15.  none  ihall 
confpire  not  to  fell  viduals»  or  not  do 
work  but  at  certain  prices  ;  andthcfe 
who  (hall  fo  confpire  to  leave  work 
unfinifhed,  or  only  to  do  certain  work 
in  a  day  ;  or,  at  certain,  houn,.  Ic. 
they  fliall  forfeit,  &c.  L  10 

15  And  if  fuch  confpiracy  fhall  be 
formed  by  the  major  part  of  any  of 
the  companies  mentioned,  their  in- 
corporation fliail  be  thereby  diifolved. 

ibid, 

16  By  2  Geo.  3.c.  14  novi^aaUeror 
publican  ihall  be  fued  for  advancing 
the  price  of  malt  liquors  in  a  reaibn- 
able  degree.  482 

1 7  No  brewer  (hall  mix  (Irong  beer  or 
worts  with  fmall  beer  or  fmall  worts, 
on  pain  of  50/.  .   ibiL 

18  The  flatutes  againfl  fondftalliDg,  in- 
groifmg  and  regrating  repealed,  f .  11 

19  Whoever  Ihali  buy  victuals  in  their 
'ivay  to  market^  is  a  foreilaller.    f.  15 

20  Whoever  ihall  buy  vifluals  and  fell 
them  again  in  the  fame  market,  or 
within  4  miles  thereof  Is  a  rcgrator. 

f.14 

2 1  Whoever  (hall  get  ioto  his  l^ds  any 
vidlual,  grown  or  produced  by  an- 
other is  an  ingroiler.  f.  15 

22  Salt  is  comprehended  under  the 
uord  viduals.  f.  16 

23  But  hops,  malt^  apples^  pears, 
&c.  are  not.  H  17 

24  Npr  can  a  perfon  ingrofs  by  buying 
corn  in  order  to  make  (larch  of  it ; 
or  to  make  malt,  oripca).  .        f.  18 

25  in  what  mp.nner  the  indlftjiient<v 
information  ihould  be  framed-  H  i9» 

20,   12 

26  The  puniihmcnt  by  ftatute,  fbrthb 

^^v:\\vx»  f.  11 
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ENLtSTINO^F7/f  SMin. 

By  9  Geo.  2.  c.  jd.  whoever  fliall  en- 
lift  himfelf,  or  procure  another  to 
enlift,  or  hire  another  with  intent  to 
canfe  him  to  enlift»  or  procnre  another 
to  embark  in  order  to  be  enliHed  to 
fcnrc  any  foreign  prince  without  li- 
cence^  &c.  although  no  enlifting  mo- 
ney  be  paid,  is  felony  without  clergy 
onlefs  within  14  days  the  offender 
difcover  his  feducer.  Pa^i  'f\U\6 
By  29  Geo.  s.  c.  17.  toenlift  into  the 
military  fervice  of  the  French  king  as 
an  officer  without  licence^  is  felony 
withont  clergy.  75 

\  To  enlift  as  a  commiffion  officer  into 
the  Scotch  brigade  in  the  Dutch  fer- 
▼icf  is  a  forfeiture  of  500  /.        ibid. 


^ENTICING.— r/W>  Artijicirs,  —  Sol^ 
diirs. 


XNTERTAINNfENT.  —  P/^j^/.— 
Lord*!  Dajm 


ENTRY.— /«mi//  Entrj.     Burglary. 

1  The  words/regit  l£  intravit  are  both 
eiTcntially  ncceflary  in  an  indidment 
for  burglary  ;  and  both  mud  be  fa^ 
tisfied.  160 

2  Any  the  leaft  entry,  either  with  the 
whole  or  with  but  part  of  the  body, 
or  with  any  inftrument  or  weapon  will 
fatisfy  the  word  intravit ;  as  if  one 
do  but  put  his  foot  over  the  threfhold, 
or  his  hand,  or  a  hook  or  a  piilol 
within  the  window.  161 

J  But  the  entry  made,   or  thing  intro 
duced,  muft  be  for  the  purpofe  of 
committing  felony.  162 

4  Therefore  an  entry  made  with  an  in- 
ftrument  for  the  purpofe  of  breaking, 
and  not  for  the  felonious  purpofe,  is 
not  fuch  an  tntry  as  will  fatisfy  the 
word  iMtrMvit.  ihid,  (N)  i 

5  An  adoai  tmry  in  all  cafes  is  not  ne- 
ceflary*  ^«  8 


6  An  entry  obtained  by  fraud  or  coIln* 
fion  is  fufficient;  Page  U  9 

7  What  a6b  of  tiolence  ihall  conftitute 
a  fortihU  entry  withiit  the  ftatutes  of 
forcible  entry  and  detainer.  276  to  280 

8  The  manner  in  which  the  copy  right 
of  authors  muft  be  entered  at  Station* 
t:^^  Hall,  in  order  to  proted  their 
property  in  the  copy.  476 


ENTAIL. 

The  forfeiture  of  all  lands  and  tene* 
ments  by  16  Rich.  2.  c.  5.  /hr  fra- 
munire,  extends  not  to  land  entailed 
after  the  death  of  the  o£Fender.     85. 

f.  4« 


E  CLU  I  T  y. 

Whoever  hath  an  equitable  intercll 
in  lands  or  goods  may  lawfully  main- 
tain another  in  an  adion  relating 
thereto.  S39-  ^'  '7 


ERASURE. 

Eraiing  the  name  of  one  man  out  of 
a  patent,  and  putting  in  that  of  an- 
other, or  any  artificial  removing  of 
the  true  writing  altogether  new,  5:c. 
from^  any  inftrument  to  which  the 
feal  IS  affixed,  is  not  within  the  ila- 
tute  of  trcafons  as  counterfeiting  the 
king's  great  and  privy  feal.  61.  f,  52 
By  1 1  Geo*,  1 .  c.  9.  to  erafe  or  alc«r 
a  bapk  note  or  any  indorfement,  &c. 
thereon,   is  felony  without  clergV. 
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And  to  obliterate  the  rtd  mark  ufual- 
ly  made  on  payment,  is  an  crafure. 

ihid. 
It  is  not  forgery  under  the  5  Eliz.  to 
erafe  the  word  lihris  from  a  5ond  and 
infcrt  w^rf/j  inftcad  thereof.  337.  f.  4 

ERECTION.— riV/  Nni/ance. 


ERROR. 


A    ^ABtS    bf    ?%intXtA%    MATTtMt» 


S  R  R  O  R. 

t  What  fpeciet  of  ciror  may  properly 
be  called  beredcal.  P^gi^.  f.  ± 

M  A  writ  of  error  oinnot  be  brought  oh 
any  record  which  is  not  a  jadginent. 

24.  f,  23 

3  Error,  tending  to  the  king's  preju- 
dice may  be  afligned  on  a  conviction 
for  not  coming  to  church;  but  no 
other  error.  25.  f.  29 


ESTREAT.— r/A  Rec§gm»aiKt* 

ESCAPE. — Viilt  H^micidi,     Execution, 
^arantine. 

I  An  officer  mayjuflify  homicide  of  a 
prifoncr  who  refills,  being  retaken 
upon  an  efcape  without  giving  back 
at  all.  107.  f,  17 

t  Of  homicide  where  the  dircd  deiign 
is  to  efcape  from  an  arrell.  129.  f.  55 

3  If  a  bankrupt  is  likely  to  efcape,  he 
may  be  committed.  204.  (N)  i 

4  By  26  Geo.  2.  c.  26.  if  any  pcrfon 
fhall  efcape  out  of  the  houfe,  lazaret, 
or  place  appointed  for  the  performance 
of  quarantine^  he  (hall  fufFer  death 
without  clergy.  242.  f.  5 

ETCHING.— f7^/  Forgery. 

1  By  13  Geo.  3.  c.  79.  to  etch,  &c. 
in  mezzotint©,  upon  any  material, 
mny  bill  containing  the  words  Bank 
OF  England,  or  Bank  post  bill, 
&c.  is  impriibnmcnt  for  fix  months. 

206 

1  By  8  Geo.  2.  c.  13.  whoever  fhall 
itchy  Sec.  in  mezzotinto  or  chiaro  of- 
'euro  any  original  print,  fhall  have  the 
fcie  right  of  printing  and  reprinting 
the  Tame,  &c.  477 

3  Jiy  23  Geo.  3.  c.  30.  to  etch,  &c* 
ihV  v/ords  Excise  Oefice  in  any 
p.i);  r  :')r  granting  permits,  is  felony 
w::h:u:  .icrgy.  565 


EVASION. 

1  No  woman,  by  ufing  fraodBleiitly, 
the  proceft  of  the  hew,  in  iirder  to 
obtain  the  goods  of  soother,  Aall 
excnfe  the  party  from  the  g«ilt  of 
larceny*  P^t  1 36.  f.  8 

2  Nor  ^all  the  erafion  of  having  been 
entrnfted  with  the  goods*  a!vaD«  if 
they  were  originally  obtained  with  a 
ielomoua  intentiott.  iM*  f.  10 

3  Nor  will  the  obrabing  n  fefoBtoat 
entrance  into  a  hoofe  npon  pretetue 
of  buiiaefs  evade  the  guilt  of  bur- 
glary. 161.  £  5. 

4  So  alio,  in  libels,  no  artfnl  method 
of  appearing  to  conceal  the  intend- 
ed defamation,  by  initial  letten,  &c 
fhall  evade  the  punifhment.  3S3*  f*  S 

5  So  alfo  if  J.  tell  B.  that  he  will  gi? e 
him  a  pot  of  ale  to  ftrike  him  ;  and 
thereupon  J.  kills  B.— this  (hall  not 
evade  the  guilt  of  murder  ;  if  it  ap- 
pears to  have  been  defigned.  123.  d 

«4 

6  In  like  manner  if  on  a  challenge  J. 
refufes  to  meet  B.  but  tells  him  be 
fhall  go  next  day  to  fuch  a  place,  and 
they  there  meet  and  fight,  this  (hall 
not  evade  the  law,  if  death  enfues. 

f.^i 


EVIDENCE.—^//  mtnefi. 

1  Opening  the  evidence  to  the  jury,  in 
favour  of  one  of  the  parties,  is  faid 
to  be  a  fpecies  of  maintenance.     536 

f.6 

2  In  y^  defendendo^  and  manflaughter, 
the  fpecial  matter  Jhall  be  given  in 
evidence  on  the  general  iflue.   105^3 

3  So  alfo  in  homicide  by  miiadventttre. 

»"> 

4  A  borrower  (hall  not  be  admitted  an 

evidence  again  It  an  u/mrer^  until  he 
has  paid  off  the  whole  debt.  533  f.  17 

5  But  the  borrower  is  a  good  evidence 
to  prove  the  repayment  of  the  moaqr, 

and 
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and  sAOs  the  aTitriouit  conlraft.    PM^i 

533  (N) 

6  So  he  maj  give  evidencey  tihough  the 
money  is  not  repaid*  if  the  queftion 
nekher  afFc^b  the  debt  nor  avoids  the 
omitra^  iM, 

7  Where  the  intereft  of  a  wknefs  it 
dottbtfttU  the  objedion  ihall  only  go 
to  the  cm^it  of  hu  evidence,  and  not 
to  his  competency.  lA/V. 

i  Entrance  for  goods  will  not  fapport  an 
infermation  for  nfary»  for  the  loan 

ofjNMMTf.  •     534 

9^  To  difluade,  orendeavoor  todifliiadey 
a  perfon  from  giving  evidence  againft 
«  perfon  indided,  it  a  contempt  of 
court.  90  f.  1 5 

10  Refnflng  to  give  evidence  before  the 
grand  jury,  concerning  a  crime,  it 
a  contempt  of  the  king's  prerogative^ 
for  which  the  court  may  impofe  an 
immediate  fine.  9t  ^<  4 

1 1  All'hat  ihall  be  evidence  of  a  perfon's 
beinga  tniftee  for  a  turnpike  road.  424 

I  a  Upon  what  evidence  convidions  for 
offences  againft  the  highway  and  turn- 
pike a£b»  ihall  be  made.  440 

1 3  How  far  the  excifemau's  book  fhall 
be  evidence  of  a  perfon  being  an  ale- 
houfe-keeper.  458 


E  V I L. — la/atuy.    Bi/craion. 

1  The  period  at  which  the  human  mind 
is  pre  fumed  capable  of  diftingaiihing 
between  good  and  evil.  i  (Nj  i 


EVIL    SPIRIT  S.—fTifchcra/f. 
Charmtrs.     Sorary. 


EXCISE. 

1  A  man  may  be  bound  to  good  beha- 
viour for  accufing  j  uitices  of  ignorance 
of  the  excife  laws.  262  (N)  i 

Z  The  excifeman's  book  ihall  be  proof 
of  a  perfon't  being  an  alehoufe  keep- 
er. 458 

5  How  retailers  of  excifeable  liquors 
•     ihall  be  licenfed.  46 1 ,  &c 


4  Kow  Hcencee  (hall  be  granted  within 
the  limits  of  the  excife  office  in  Lon- 
don. Puge  j^6z 

5  Commifltoners  of  the  exciA:  empower* 
ed  to  mitigate  penahies.  463 


EXCHAKGl^r-^idiBUb. 


EXCUSE* 

1  In  homicide  it  is  no  excuie  for  the 
ilayer  that  the  deceaied  might  have 
recovered  if  he  had  not  negJeded  to 
take  care  of  himfelf.  '  1 1 9  f.  lo 

2  If  a  perfon  be  fick  for  part  of  the 
time  contained  in  an  information,  on 
23  Eliz,  c.  I.  for  20/.  for  tvery 
month's  abfence  from  churchy  he 
fhall  not  be  excufed  on  account  there 
of,  if  it  be  proved  he  was  a  recufant. 

21  f.  to 

3  A  perfon  in  holy  orders  Is  not  there- 
by excufed  from  the  duties  impoied 
by   the  highway  aft.  377  1.  15 

4  Making  a  winding  parage  through 
logs  laid  on  a  highway,  will  not  ex- 
cufe  from  the  penalty  of  the  ouifance. 

5  It  is  no  excufe  from  the  guilt  of  de- 
famation, that  the  perfon  only  read 
the  libel  in  the  jeft.  356  f.  14 

6  In  what  cafes  ju/lices  are  excufed  for 
not  executing  the  ftatute  13  Hen.  4. 
c,  7.  againft  rioters.  307 

7  The  ftat.  23  Eliz.  c.  i.  inflifting  20/. 
for  every  montii's  abfence  from  church, 
does  not  excufe  the  offender  from  the 
forfeiture  of  12^.  given  by  1  Eliz. 
c«  2.  for  the  abfence  of  one  Sunday. 

20  f.  7, 

8  AH  excufes  from  the  charge  of  re- 
pairing decayed  bridges,  by  reafon 
of  privileges  of  exemption,  whethtr 
derived  from  charter  or  a^^  of  parlia- 
ment, are  taken  away,  22  Hen.  8. 
c-S-  449^-18 


E  X  C  H  E  Q^U  E  R. 

I   On  2  Ed,  3,  againft  riding   armed, 
the  juftices  ought  to  record  their  pro- 
ceedings. 
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ccfdingSy  and  whert  be  fr§eeids  €x 

9ffich  certify  the  fame  into  the  Mxchg^ 
fmr^  Pafrg  267 

s  Howfiu-  the  (Utute  of  monopolies  ex- 
tends to  the  Exchequer.  47  3 


EXCUSABLE  HOMICIDE. 

I  Excttfable  hoinicide  is  either  per  in- 
fwtunivm  ox  ft  defendtnd^^  1 1 1 

I  Per  ikportunzum  is  by  mifadven- 
tnre  where  a  man»  in  doing  a  lawful 
td»  without  an  injarious  intention, 
happens  to  kill  another.  f.  i 

3  As  where  the  head  of  a  hatchet  flies 
off  and  kills.  f.  2 

4  Or  where  a  horfe  whipped  by  a  third 
perfon,  runs  over  a  child.  f.  3 

5  Or  where  a  workman,  afitr  proper 
notice,  flings  timber  from  a  houfe, 
&c.  f.  4 

"6  Or  where  death  enfues  from  moderate 
correfUon,  &c.  ^    f.  5 

7  Or  where  an  arrow  glances  and  hap- 
pens to  kill.  1 1 2 

8  Or  where  death  happens  in  playing  at 
foot  ball«  f.  7 

9  Or  where  one  kills  another  in  fighting 
at  barriers,  by  the  king's  command. 

f.8 

10  Or  where  the  gun  of  a  ftranger,  at- 
tending  a  game  keeper,  who  is  ward- 
ing off  poachers  from  the  ground  of 
a  third  perfon,  and  the  gun  acciden- 
tally goes  off  and  kills  one  of  the 
poachers,  for  the  duty  of  the  game- 
keeper will  authorize  the  trefpafs  of 
the  ftranger.  ihid^ 

II  Se  OEFBKDENDo  is  where  one  who 
has  no  other  podible  meani  of  faving 
his  life  from  the  force  of  a  fudden 
attack,  kills  the  pcrfon  by  whom  he 
is  reduced  to  fudi  an  inevitable  ne- 
ccfllty.  113  f«  «3 

12  And  he  who,  on  an  affault,  retreats 
as  far  as  fafety  will  permit,  and  then 
kills  his  ailailant,  is  judged  to  ad 
upon  unavoidable  ncceffity.         f.  14 

13  So  alfo,  if  his  fituation  be  fuch, 
cither  from  the  violence  of  f  he  affault, 
or  from  the  uature  of  the  place,  that 
he  cannot  retreat  without  endany»er- 
ing  his  life.  i^^V,  ^ 


14  And  though  he  woand  the'aSdlaai 
io  retreating,  yet  if  he  gi^e  Um  to 
mortal  wound,  till  hit  fudier  retitti 
is  ftopped,  it  it  only  >  difkmhUo. 

15  An  officer  refifted  in  che  *?ffTW!i»i 
of  hit  duty,  and  a  privme  ]ierftn  Ik- 
lonioufly  attacked  cm  the  hi^M/, 
may  jnftify  the  killing  withont  ghmg 
back  at  all.  f.  if 

16  And  it  is  find,  tho'  even  he  %Ao 
gives  another  the  firft  bkMr^  mSAm 
malice,  and  aftcrwarck  do  iHutt  k 
can  to  avoid  inlling  him,  it  not  gti- 
ty  of  felony,— S«d^  qeuar^.  f.  ly 

17  Homicide  pit  imfortmsuusm  tmifi  dt^ 
fendemdo^  are  not  felonies;  were  al- 
ways bailable  by  the  Kim^*s Beaeh,§K. 
and  never  pnniihable  with  the  kiis  of 
life.  114 

18  They  are  not  bailable  by  Jm/ieet  ^ 
peace,  but  the  oflfenders  mull  be  com- 
mitted till  the  next  aflizet.  f.  25 

19  Anciently  they  might  have  been 
maiaprisud  by  the  writ  eh  adk  cf  atm, 
but  this  this  obiblete.  1 14,  ii { 

20  Thefe  oflfences  cannot  be  julKified  by 
fpedal  pleading,  but  the  fpecial  flut- 
ter may  be  given  in  evidence  on  Hm 
Guiitj.  f  ,j 

21  If  the  ofFsnder  be  acquitted  of  dv 
indiftment,  or  found  not  gntltyoa 
a  fpecial  verdia,he  (hall  be  difdamd 
upon  bail,  and  forfeit  his  goods.  &, 

22  But  that  by  removing  the  reooid  by 
certiorari,  into  Chancery,  he  fluO 
(hall  be  pardoned  of  couHe,  widiouc 
waiting  for  the  king's  warrant,  ikd, 

EXCOMMUNICATIGK. 

1  By  the  common  law,  an  excommeai* 
cated  heretic  may  be  imprifoncd  by 
the  writ  excommunicato  eapiemeh^   7.  f. 

II 

2  By  5  &  6  Edw.  6.  c.  4.  whoever  fliall 
fmite,  or  lay  violent  handt  npoa  an- 
other in  a  church  or  church  yard  ihall 
ip/ofaao  be  deemed  excommunicate. 

eyi.  f.  ij 

3  And  whoever  (hall  malicioufly  ilrike 
anoUier  widi  any  weapon  in  &charch 
or  ciiurch  yard,  or  draw   the  fame 

with 
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iiMit  k  to  ftrike,  flwll,  on  con- 
B  M  tdke  ftatute  ducds,  hare  one 
K9tn cotoff»  and  ftand iffififC' 
OMmanicated.  Page  272  l.  26 
HKwithftandiiig  tke  words  if/o 
time  rnnft  be  either  a  precedent 
ftion  at  law,  tranfmitted  to  the 
vtyB  or  elle  the  ejreommnnica- 
auft  be  declared  in  the  fpiritual 
,(mfr§§/ofiJ^cfimcithere^  272 
Jac.  I.  c.  1.  every  popiih  rc- 
t  oonvid  Audi  ftand  diTabled,  &t. 
Amu  excommunicated,  to  all  in- 
and  purpoiej*  32^1 

key  caanot  be  tppiehended  up- 
cmmtmicmtt  tafieii/o*  33  ^'^ 
nmanication  maft  always  ap- 
jididally,  otherwiie  there  can 
abfolution.  tjz 


EXECUTION. 

le  convidion  of  an  infant,  with 
years  of  difcretion,  for  a  capi- 
coce,  the  judges  will,   in  dif- 
n,  refpite  the  execution  in  order 
Kore  apardon.  3  f*  8 

Common  Pleas,  on  an  appeal  of 
,  or  jttftices  of  the  peace  on  an 
ment  of  treafon,  award  execu- 
aod  the  execution  is  according- 
le,  the  judges  who  award,  and 
SiBer  who  executes,  are  guilty 
my*  10$  f.  s 

itrefpaf^,  ifthejuftices  of  peace 
;n  for  felony,  and  award  exe- 
i,  the  jullice  only,  and  not  the 
',  is  guilty.  106 

ition  muft  be  done  by  the  law- 
(icer.  f.  7 

private  perfon  do  execution,  or 
I  proper  oiiicer  himfelf  do  it 
ut  lawful  co9unand,  it  is  felony. 

f.9 
execution  rouft  be  purfuant  of, 
Nfarranted  by  the  judgment; 
pre  if  a  (heriif  behead  a  man 
:  that  is  no  part  of  the  fentence, 
guilty  of  felony.  f  i  o 

dug  cannot  vary  the  execution, 
tt>  aggravate  the  puniihment. 
(N)i 

L.JL 


8  How  homicide.  In  execution  of  pub- 
lic juftice,  is  jollified.  Ps^i  to^ 

9  If  a  convi^  becomes  mtm  c§wfp»s  after 
conviction,  he  fhall  not  be  executed. 


EXEMPTION, 

1  Perfons  in  holy  orders  are  not  exempt- 
ed from  contributing  to  the  4^pair  of 
the  highways,  in  refpedl  of  their  fpi- 
ritual  poiTeflions. 

2  Carriages  employed  in  hu(bandry  are 
exempted  from  being  weighed  at  the 
engines  on  turnpike  roads.    430  f.  2 1 

3  What  other  kind  of  carriages  are  ex- 
empted from  the  payment  of  tolls  on 
turnpike  roads.  434,  435 


EXERCISE. 

I  To  exerdfe  the  jurifdiftion  of  a  fuf. 
fragan,  without  ihe  appointment  of 
the  biihop  of  the  diocefe,  is  praemu- 
nire. 8of.  21 


EXERCISING  a  TRADE.^rUe  J/, 
frenticijbif.     Trade* 


E  X I L  E. — FUi  Tranffortation, 


EX  OFFICIO Affrays.    RiMng 

Armed* 


EXPORT  ATION..»-r/Vf  Smuggling. 

1  By  fome  old  flat'utes  the  exportation  of 
wool  was  made  felony.  195 

2  By  7  &  8  Will.  3.  c.  28.  it  is  redu- 
ced to  a  mifdcmeanor. ,  ihiJ. 

3  By  8  Eliz.  c.  3.  no  perfon  ihall  ex-  . 
port  rams,  fhecp,  or  lambs,  alive, 
on  pain,  their  aidi;rs,  &c.  offoif4:.. 
ture  of  goods,  imprifonment  ior  a 
year,  lois  of  land,  6cc,  fcr  the  fiif: 
offence.  For  the  fecond  the  otfcndu- 
fliall  be  guilty  of  felon/.  i.  2 

T  t  4,  Us 
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4. By  12  Car.  2.  Q*  32.  whoever  ihall 
.  export  any  fheep  or  wool,  or  load  the 
fame,  &c.  for  fuch  purpofe^  ihall 
forfeit  che  goods,  and  20  /«  for  every 
Iheep,  and  jj.  for  every  pound  of 
wool.  Page  195  f.  3 

5  How  the  owners  of  the  fhip,  the  maf- 
ters  and  mariners,  and  the  merchant, 
fhall  be  punifhed.  /^;V. 

6  By  9  &  10  Will.  3.  c,  40.  profctu- 
tlons  may  be  commenced  by  the  in- 
formed within  one,  and  by  the  crown 
within  thiec  years.  195, 196 

7  By  7  &  8  Will.  3.  c.  28.  whoever 
(hall  aid  in  the  exportation  of  wool 
Ihall  fufFer  three  years  imprifonment, 
and  pay  treble  the  Value,  the  inhabi- 
tants^ &€.  are  liable  to,  &c.   1 96  f.  4 

8  By  4  Geo.  I.  c.  II.  whoever  Ihall 
be  in  prifon  for  the  exportation  of 
wool,  or  for  aiding  therein,  and  fhall 
refui'e  to  plead  to  the  profecution 
wi;hin  one  term,  judgment  fhall  be 
entered ;  and  in  cafe  the  penalty  be 
rot  paid  in  three  months,  the  offend- 
er Ihall  be  tranfported.  f.  5 

9  By  12  Ceo.  2.  c.  21.  whoever  ihall 
-   bribe,  or  offer,  or  promife  fo  to  do, 

to  any  revenue  officer,  to  connive  at 
the  tranfportation  or  concealment  of 
wool,  ihall  forfeit  300  /.  f.  6 

10  And  if  any  officer,   or  his  afTiflant, 
.  JhaJl  be  obftrudlcd  in  feizing  any  wool, 

the  offenders,  their  aidcrti,  or  any 
other  perfon,  6eing  armed  and  dijgnijcd  % 
or  who  ihall  attempt  to  relicue  any 
wool,  fcizcd  by  fuch  officers,  fhall  be 
tranfported  for  feven  years.  f.  6 

I'.Py-  .'9  Geo.  2.  c.  34.  if  any  per- 
fons  armed,  to  the  number  of  three, 
Ihall  be  afiembled  to  affill  in  the  ille- 
gal exportation  of  wool,  cr  fhall  rcf- 
cue,  ^c.  or  if  any  perfon  fhall  have 
his  face  difguifed,  when  pafnng  with 
fuch  goods,  or  fhall  cbitruft  the  feiz- 
ing, 6ic.  he  .fhall  be  guilty  of  felony 
wiihout  clergy.  '96,197 

12  Formerly  the  exportation  of  «// fo/« 
and  iuUiom  was  prohibited,         72  f»  6 

13  By  15  Car.  a.  c.  7.  any  perfon  may 
export  2Jiy  foreign    coin    or    bullion. 

Uid, 

14  But  ly  6  &  7  Will,  3.  c.  17.  who. 
..     C¥tr  JLall  m^t  \iv^Q\^^Qi  fdver,  in 


imitation  of  the  Spamlh,  fhtlT  forfeit 

15  And  no  perfon  Ihall  export  any  mol- 
ten filver,  unlefs  ftamped   at   G#//. 

fmithl's  Hall,  under  a  certificate,  tkat 
oath  was  made  by  the  owwc  and  one 
witnefs,  that  the  fame  'n  lawfol  filver, 
and  that  no  part  thereof  was  the  coin, 
or  clipping  thereof,  or  the  plate  of 
the  kingdom.  72,73 

16  Officers  are  authorifed  to'icBeall 
filver  without  fuch  mark  and  certii- 
cate.  73  f.  I 

17  If  any  broker,  not  agoldlmidior 
refiner,  fhall  buy  or  fell  any  bulhcn, 
or  molten  filver,  he  Ihall  be  iapriibn- 
ed  fix  months.  jj  f.  ^ 

1 8  The  owner  Ihall  prove  the  bullkm  to 
be  foreign  ff  a  doubt  arifc.        f.  jo 

19  No  bullion  to  be  entered  or  Ihippcd, 
but  in  the  name  of  the  true  owner, 
proprietor,  or  importer,  on  pain  of 
forteiture.  •  y^/ 

20  By  7  &  8  Will.  3.  c.  19.  no  per.' 
fon  Ihall  fhip  any  bullion  or  molteo 
filver  whatfoever,  unlefs  on  a  ceni- 
ficate  from  the  Lord  Mayor  and  Ai- 
dermen  of  the  city  of  London,  f^ 
oath  having  been  made  before  the 
court  as  aforefaid.  *  (Ftde  i^r*, 
Nc^O  f.ii 

21  the  faid  court  Ihall  certify  the  fame 
circumftantially  to  the  commi£ionersof 
the  culloms  before  any  cocquet,  &c 
fhall  be  granted.  y^i. 

22  The  penalties  on  the  owner,  captair, 
and  cocquet  officer,  for  aaingccB- 
trary  this  acL  y^j^ 

23  For  the  ads  relating  to  the  apcr- 
I  tationofcom.  '  4IJ6  (N)  1 
I  24  By  2  Geo.  3,  c.  14.  whoever  flil 
:      caufe  any  ale  or  beer,  exported  as 

merchanaife,  to  be  unfhipped,  orit- 
I  landed,  &c.  they  Ihall  forfeit  the 
j      fame,  and  50/.  for  every  calk.    515 

25  For  the  exportation  of  becfoi 
pork.  ja, 


EXPOSITION, 

I  1  It  is  a  general  rufc^  that  &i  AwIkMI 
I      cafes,  the  reajfoh  of  the  comBOfl  1 
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ought  to  govern  the  confbmffion  of  a 
ilaiutc.  ^^..^  5^^-39 

Z  An  affirmative  ftatutc  faving  a  parti- 
cular jurifdiftion,  Ihall  be  fo  conHru- 
cd  as  not  to  abridge  the  powers  of  the 
jurifdiflion  favcd.  H  ^«  4» 

3  An  affirmative  fubfequent  lUtute 
fhall  be  conllrued  concurrent  with  a 
former  llaxutc,  with  which  it  is  con- 
fiftent.  26 

4  In  what  cafes  the  meaning  of  aftatutc 
(hall  controul  the  words.  201 

5  Where  a  llatute  (hall  be  conftrucd  by 
equity.  278 

6  Where  a  llatute  begins  by  naming 
infcrioi:  perfons,  it  ihall  not  be  taken 
to  extend  to  fupcriors,  177  f .  4 

7  Where  a  llatute  expreifes  what  the 
law  would  have  implied,  the  words 
of  the  llatute  ftiall  not  operate.     20 

f,  8.  33 

8  A  llatute  taking  away  clergy  fi*om  an 
offence,  alters  not  the  nature  of  it. 

XI2«  151 

g  Statutes  for  the  prefervation  of  the 
public  peace,  (hall  be  conflrued  libe- 
rally. 299 

f^idt  Statute,    Piracy,  InMSment,  Pre- 
amhii. 


EXTOL. 

I  By  5  Eliz.  c.  I .  advifedly  and  wit- 
tingly to  exrol  and  fet  forth  the  jurif- 
diili^n  of  the  Pope  is  fr^munire,    67 


EXTORTION. 

1  Is  any  opprelfion,  but  efpccially  an 
officer  obtaining  money  colourably, 
where  none  or  not  fo  much  is  due,  or 
where  it  is  not  yet  due.       3 1 6,  c.  68 

2  No  fees  (hall  be  taken  bnt  of  the 
king,  by  any  ofEcer  concerned  in 
the  adroinillration  or  execution  of 
juftice,  &c.  f  2 

5  A  prcfcription  by  a  clerk  of  the 
market  claiming  tees  for  the  view  of 
weights  and  meafures  is  void.      ihid. 

jL  The  danger  of  oppreffion  from  of- 
^cer^    ancient  fces^  as  the  bar  fiee 


by  a  flierif;  &€•  #hich  they  claimed, 
and  an  enameration  of  the  fhitates  by 
which  their  fees  are  now  fettled.  316; 

5  Officers  guilty  of  extortion  who  take 
other  fees  than  they  are  allowed.  Uid. 

6  A  promife  to  pay  them  more  than 
they  are  intitled  to  take  is  void.  ibid. 

7  It  is  extortion  to  oblige  an  executor 
to  prove  a  will  twice  over,  and  to  take 
fees  thereon  ;  or  to  procure  a  gratui- 
ty to  become  bail  for  a  prifbncr ;  or 
to  arrcll  a  man  and  procure  a  rcleafe  ; 
or  to  obtain  money  from  aprifoner  by 
any  colour  of  office.  ihid.  (N)  2 

8  It  is  extortion  for  a  miller  to  take 
more  than  is  due  by  cudom  ;  or  for 
a  commiffary  to  take  more  ihan  his 
right  for  absolution ;  or  I  ferr>'man 
for  ferrying  ;  or  to  force  an  exorbi- 
tant price  for  places  at  a  fair;  or  in 
an  under  fheriff  to  refufc  execution  of 
procefs  without  his  fees ;  or  to  take 
a  bond  for  them,  or  for  a  coroner  to 
refufe  a  view.  y^/V, 

9  Extortion,  by  the  common  law,  is 
puniibable  with  deprivation,  £ne,  and 
imprifonment.  And  by  the  ftatute  of 
Wetoinfler,  the  offender  fluU  yield 
twice  as  much  as  he  takes.  3  x  8 

10  The  indi^ment  or  information  mult 
i!ate  the  fadl  particularly,  hi  J,  {N)^ 

1 1  The  felfions  may  try  the  indiftment. 

Hid, 

12  An  aAion  lies  for  the  double  value. 

Hid, 

13  Defers  cured  by  verdia,  and  the 
party  will  be  forced  to  demur.    Hid. 

14  Proof  of  the  fmalleft  polnble  tak- 
ing is  fnfiicicnt;  for  it  is  the  taking 
and  not  the  contraft  which  conftitutcs 
the  crime,  y^,;/^ 

15  Aiders  are  principals,  and  the  of- 
fence may  be  laid  in  any  county.  Hid. 

EXTRA   WEIGHT. 

I  What  additional  toll  fhall  be  paid 
for  extra  weight  on  turnpike  roads. 

439 


Tea 


^x^^:^.. 
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.   I  2  What  ihall  beconiidered  a  privy  faUe 

£   y   R   e/ 


I  By  the  25  Edw.  3.  c.  2.  it  is  high 
trcafon  to  flay  the  jufticcs  in  eyre  or 
jullices  of  affizc  afllgncd  to  hear,  &c. 
being  in  their  places  during  their  of- 


fices. 


Paze  61 


2  But  not  attempt  to  kill  them,  or  the 
actual  wounding  unlefs  death  cnfue, 
will  amount  to  this  crime.  ibid. 


PACE  ^LACKED,— nV/  Smuggling. 


'B 


FAIRS. 

y  5  &  6  Edw,  6.  c.  25.  &  26 
Geo.  2.  c,  31.  no  pcrfon,  ex- 
cept in  fairsy  ihall  keep  an  unlicenf- 
cd  alehoufe.  455.  f.  xi 

2  Thofe  Vvho  brew  ale  in  fairs  muft 
give  notice  to  the  gangers  that  it 
may  be  furveyed.    ^  ihid.  (N) 

^  This  indulgence  only  extends  to  the 
place  where  the  common  fair  is  held. 

ibid. 

4  By  5  &  6  Edw.  6.  c.  9.  to  break 
open  a  booth  or  tent  in  any  market 
or  fair,  the  owner,  his  wife,  &c.  be- 
ing therein,  is  felony  without  clergy. 

5  By  27  Hen.  6.  c,  5.  no  fair  fliall  be 
held  on  the  principal  felHvals,  Good 
Friday,  or  any  bunday,  except  the 
fairs  in  harveft.  4 

FALL .*^Vide  Diodand, — Homicide. 

FALSE  "DICE.— Fide  Dice.— Cheats. 


FALSE  TOKENS.--f^/V^  Cheat, 
ceit. 


Di- 


By  33  Hen.  8.  c.  1,  falfcly  to  ob- 
tain the  property  of  another  by 
means  of  any  privy  faifc  token  is  a 
milutmeanor,  344 


token.  Page  345-  (N)  t 

FALSE  MONEY.— ny^Cfii*. 


FALSE    NEWS. 

I  Spreading  falfe  news  is  an  indiAable 
offence.  92  C  4 


FALSE   O  A  T  H.—Fidc  PirJMfj. 


FAME. 

1  By  34  Edw.  3.  c  1.  jufticcs  of 
peace  are  impowered  to  reftrain  and 
to  take  {inier  olid)  of  all  them  that 
be  not  of  good  fami  fnffident  furety 
for  their  good  behaviour.  261 

2  It  has  been  thought  that  this  aieans 
only  fuch  as  are  defamed  and  jnftly 
fufpefted  of  an  intention  to  break 
the  peace.  f.  2 

3  But  evil  fame  as  properly  inclodes 
perfons  of  fcandalous  behaviour  m 
other  refpeAs  as  thofe  who  give  fnf* 
picion  of  their  readinefs  to  break  1^ 
peace.  ibid. 

4  Therefore  for  chofc  caufes  of  fcandal 
which  give  a  man  a  bad  fame,  as  be. 
ing  contra  bonoj  mores  only»  may  be 
bound  to  his  good  behaviour.       ibid. 

5  And  alfo  all  perfons  whofe  milbeha- 
viour  may  reafonably  be  intended  to 
bring  them  within  the  meaning  of 
pcrionsof  e*vii  fame,  the  great  latitude 
of  which  leaves  it  to  the  judgment  of 
the  magiftrate.  262 

6  A  libel  is  any  malicious  defamation^ 
exprefled  in  any  manner  fo  as  to  be 
generally  underllood.         352.  c.  73 


FARTHINGS.—^y^  Half^ptnMj. 

It  is  not  high  treafon  to  coin  or  coon* 
terfeit  brafs  farthings.  62.  C  57 

By  J5  Geo.  a,  c.  28.  whoever  fliall 
coin  or  counterfeit  any  brtfi  o^osp* 
)^i  money  caUed  a  half  penny  ixt  w- 
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^Qg>  their  sidcn.  See.  (hall  faffer 
2  yean  imprifonment,  and  find  furety 
for  two  years  more.         Pa^t  7 1  >  7a 

3  By  II  Geo.  3.  c.  40.  whoever  ihall 
coin  or  counterfeit  a  half^penny  or  a 
farthing,  his  aiders^  &c  ihall  be 
gailty  of  felony.  72.  f .  5 

4  Whoever  (hall  buy»  fell,  take,  re- 
ceive or  put  off  any  counterfeit  cop- 
per money  not  cut  in  pieces  for  lower 
than  its  nominal  value  ihall  be  guilty 
of  felony.  iSi^i, 

5  The  houfes  of  fuch  counterfeiters 
may  be  fearched.  i^iJ, 

6  Whoever  ihall  alter  (In  the  way  men- 
tioned) a  farthing,  with  intent  to 
make  it  refembh  a  fixpence,  his  aider, 
&c,  ihall  be  guilty  of  high  treafon. 

FAST    DAYS. 

I  By  2  &  3  Edw.  6,  c.  19.  &  5  Eliz. 
c.  5.  it  is  made -penal  to  affirm  that 
any  eating  of  iiih  or  forbearing  of 
fidh  mentioned  therein  is  necdSary 
to  falvation  that  it  is  the  fervice  of 

■     Ood.  13.  f.  7 

i  By  27  Hen.  6.  c.  5.  no  fair  or  mar- 
'  ket  ihall  be  held  on  the  principal  fail 

•'  days,  except  the  fair  Sundays  in  har- 
▼eft,  on  pain  of  forfeiting  the  goods 
expofed  to  fale.  x  1 

FEE  S. — Fide  Exicrt/on. 

I  By  26  Geo.  2.  c.  14.  Sc  27  Geo.  2. 

c,  16.  the  fees  of  juftices  clerks  arc 
regulated. 

a  By  23  Geo.  2.  c.  26.  f.  10.  the  fees 
of  records  out  of  the  exchequer  re- 
gulated. 

3  By  3  Geo.  i.  c.  13.  f.  16.  certain 
fees  of  iherifFs  are  fettled. 


FEE    SIMPLE    and    FEE  TAIL.— 
Forgery  by  ^  £iiz, 

I  The  recufant  heir  of  a  recufant  an- 

ceftorhas  no  remedy  but  by  conform- 

■    ing  to  free  his  fee  fimple  lands  from 

"^>' the  forfeiture  incurred  by  his  anceC- 

'"''^drV  conviftion,  whether  the  lands 


were  feifed  in  the  anceftor's  life- time 
or  not.  Page  30,  f.  56 

2  But  the  fee-tail  lands  which  the  heir 
claims  from  the  anceftor  is  not  charge* 
able  after  his  death  on  any  convic- 
tion by  proclamation,  &c.  {,  ^j 

3  Lands  entailed  are  not  within  the 
ilatute  of  pramuuin  after  the  death 
of  the  offender.  85.  f.  48 


FEAR.— /74>je*«/r^. 

1  Larceny  from  the  peifon  by  fuftfng 
in  fear  is  called  robbery.  147 

2  Money  delivered  in  coniequeuce  of 
an  oath,  compelled  by  fear  is  rob- 
bery, ibid.  f.  I 

3  Fear  it  the  di(linguiihing#igredient 
between  robbery  and  other  larcenies. 

ibid.  (N)  3 

4  Therefore  if  the  fear  be  exerted  fub* 
fequent  to  the  taking,  it  is  larceny, 
but  not  robbery.  .  ibtd. 

5  So  where  no  fear  is  imprefled  for  the 
purpofe  of  obtaining  the  property. 

ibid. 

6  But  it  is  not  neceiTary  that  the  faa 
of  actual  fear  ihould  either  be  laid 
in  the  indidment  or  proved  upon  the 
trial.  149  (N)  4 

7  Proof  of  fuch  ads  as  may  rcafonably 
be  fuppofed  to  excite  fear  and  ap- 
preheniion  in  the  human  mind  are 
fuifficient,  if  the  party  parts  with  his 
money  under  the  influence  of  them. 

ibid. 

8  For  in  odium  fpoliatoris  the  law  vviJl 
prefume  fear  where  there  appears  a 
juft  ground  for  it.  ibid. 

9  How  fear  is  properly  expreiTed  in  an 
indidme^t.  1^0 


FELONY. 

1  Capital  offences,  by  the  common 
law,  come  gencrajiy  under  the  tiile 
of  felony  ;  which  fignihes  quodliba 
crimen  felleo  artimo  pei peiratum.       99 , 

c.  25 

2  It  can  be  cxprcfled  by  no  periphrafn 
without  tiie  \iQriifelcnici.  ibid.  \,  i 
T  t  3  3  Felaui 
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3  Felony  is  included  in  high  trtafon  ; 
and  a  pardon  of  felony  pardons  trea- 
fon,  if  the  word  pr^diiorii  be  omit- 
ed.  PageggC  z 

4  It  is  always  accompanied  with  an 
evil  intention.  f.  3 

5  It  ihall  not  be  impated  tb  a  mcBC 
.  miftake  or  mif-animadveriion.    iitJ. 

6  Anciently  the  bare  hutnthn  to  emn- 
xnit  felony  was  coniidered  as  felonious. 

7  But  now  fdony  fhall  not  be  iap'ttted 
to  a  bare  intention  to  commit  it.  ikid. 

8  But  the  party  may  be  very  (evcrely 
fined  for  (uch  an  intention.  ihid, 

9  Felony  in  ^neral  fimifies  every  (pc- 
clei  of  crime  wliid  occifioned  at 
common  law  the  forfeiture  of  land 
oreooft.  ihid.  (N) 

10  All  offences,  now  capital,  are  in 
fome  degree  or  ether,  felony*      ihid. 

\  I  But  orcnces  may  be  felonies  with- 
out bring  capitally  pnnifhed.      ihid. 

1  z  The  true  definition  of  felony  is  *'  an 
offence  which  occafions  a  total  for- 
feiture of  lands  or  goods  or  both  at 
the  common  law  and  to  which  capi- 
ul  or  other  punilhment  ma^  hi  fuper- 
added   according  to  the  degree  of 


guUt.'' 


ihid. 


20  Wliere  a  ftatiHe  makes  a  foeond  of- 
fence felony  or  filbjeCt  to  a  heavier 
ponifhment  than  the  firft,  it  moft  be 
after  convi6lioQ.  Fagt  i6S,  169 

zl  What  (hall  be  incidentally  impHed 
in  every  ibitute  which  makes  an  of- 
feilce felony.  169.  f.  4&5 

22  If  one  commit  an  offence  made  fe- 
lony by  ftatmc,  and  the  ftatntebe  rt^ 
pealed'he  cannot  be  punifhed  for  the 
felony.  f.  6 

a  J  For  mifprifion  of  felony.  251 


13  Capital  punilhment  may  be  inflift- 
ed  and  yet  the  offence  be  no  felony. 

ihid, 

14  The  true  criterion  of  felony  is  for- 
feiture, ihid, 

15  But  by  common  ufage  of  the  law 
the  term  felony  is  infeparably  applied  | 
to  capital  punifhments.  iSld. 

16  Therefore  if  a  ftatute  make  an  of-  \ 
fence  felony,  the  law  implies  that  ic 
(hall  be  puniihed  with  death  and  for- 
feiture, ihid, 

1 7  Where  a  (latute  decrees  an  offence 
CO  undergo  judgment  of  life  and 
member,  the  o6fence  becomes  a  felo- 
ny though  that  word   be   omitted. 

168.  f.  I 
iS  But  felony  (hall  not  be    implied 
from  any  doubtful    or    ambiguous 
words- in  a  ftatute.  ihid,  f.  z 

19  Therefore  if  a  ftatute  only  prohibit 
under  pain  of  forfeiture,  &c.  the 
offence  (hall  be  coofiderod  a  mifde- 
mcanoronly*  ^*  W 


FELONIES  WITHIN  CLERGY, 

Jfault. 

1  Affaulting  perfons  with  intent  to  tear 
or  fpoil  their  clothes,  6  Geo.  i.e.  23. 
f.  u.  23S 

•  £rid^€s. 

z  Defiroying  Walton  bridge,  2oGeo.2. 
c.  22.  Hampton  Court  bridge,  23 
Geo.  2.  c.  37.  f.  12.  Kibble  bridge, 
24.  Geo.  z,  c.  36.  f.  34.  Saodwid 
bridge,  28  Geo.  2.  c.  55.  Wye 
bridge,  29  Geo.  2.  c.  73.  Black 
Friars  bridge,  29  Geo.  2.  c.  S6. 
Jeremy  Ferry's  bridge,  30  Geo.  2. 
c.  59.  Old  Brentford  bridet,  30 
Geo.  2.  c.  63.  f.  19.  31  Geo,  2. 
c.  46,  Trent  bridge,  31  Geo,  2.  c. 

S9-  ^    ,  >93ti94 

Bail. 

3  Perfonating  bail  before  commiffionen 
in  the  country,  4  W.'&  M.  c  4. 
f.  4.  17S.  f.  9.  179.  f.  II 

Common^ 

^  Deftroying  fences  fct  up  for  inclofiB| 
common  or  watte  land,  byaQofparr 
liament,  9  Geo.  3.  c.  29.  f.  3.     192 

i-4 
Coffer. 

5  Removing  copper,  brafs,  8cc  froja 
any  dwelling  houfe.  Sec.  with  intent 
to  (leal;  atiiiling^  or  buying  ffcfc 
goods,  knowing  them  to  be  (Uba, 
av  Geo.  3.  c.  oS«  2i$Cl4 
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.TELONIES  WITHIN  CLERGY 

C0NTIKU2D. 

Com, 

i6  Deftroying  granaries,  the  fecond  of- 
fence,  1 1  Geo.  2.  c.  22.    Page  143 

CufiomSn 

7  Aflembling  armed  to  the  number  of 

three  for  running  goods,    9  Geo.  2. 

c.  35.  f.  10.  227,  app.  6 

Z  Perfons  deemed  jfmuggkrs  accprding 

to  the  defcription  of  9  Geo.  z.  c.  35. 

f.  13,  ibid, 

9  Harbouring  offenders  againft  the  laws 
.  of  cufloms,    19  Geo.  2.  c.  34.  f.  3. 

24  Geo.  it^,  2,  c.  47,  f.  12.       231 

Dihs. 

10  Cattingtheminmarfhland,  22H.8. 
c.  1 1.  2  &  3  Ph.  &  M.  c.  19.       198 

Fifi. 

1 1  Pifbing  in  another's  pond  with  in- 
'tent  to  Seal,  31  H.  8.  c.  2.     221  in 

margin. 
FortigM  State, 

IZ  Serving  it  without  takinf"  oath  of  al- 
legiance,  3  Ja.  I,  c.  4.  f.  18.      74 

13  Ofbank bills,  iiGeo.'i.  c.  9.  f.6. 

205  f.  2 

14  Of  bank  notes  and  indorfements. 

Hid. 
Gaoler* 

1 5  Forcing  prifoner  to  bec6me  appro- 
ver, 14  Ed.  3.  c.  io«  194  c.  51 

HavfJ^. 

16  Stealing  one,  37  Ed.  3.  c.  19.     143 

f.23 

Hunting. 

'^17  lo  the  night  or  in  difguife,  i  H.  7. 
C.  7-  186 


FELONIES  WITHIN  CLERGV 

CONTlKUVt). 

1 8  Refcuing  fach  offenders.     Page  2 1 8 

Jewels  and  Plate, 

19  Receiving  jewels  and  plate,  know* 
ing  them  to  have  been  ftolen,  I  o  Geo. 
3.  c,  48.  235  f.  9 

Iron  Bars. 

20  Stealing  them,  fixed  to  boildings, 
4  Geo.  2.  c.  32.  218  f.  13 

King, 

2 1  Confpiring,  or  imagining  to  dtStroy 
him,  or  any  of  his  couacilj  3.H.  7. 
C.14.  '74  f.  13 

Labeurere* 

22  Confederacies  of  mafens  to  prevent 
the  Statutes  of  labourers^  '  3  H.  6. 
c.  I.  • 

Lead. 

23  Entering  mines  of  black  lead  with 
intent  to  Seal,  25  Geo.  2.  c.  10.  f.  i. 

218   f.  12 

24  Stealing  it  fixed  to  buildings,  4  Geo. 
2.  c.  32,  2i8  f.  13 

25  Receivers  of  lead  lb  ftolen.  id.  f.  3. 

26  Buying  or  receiving  lead,  iron,  cop- 
per, &c.  knowing  it. to  be  ftolen, 
29  Geo.  2.  c.  30.  232  f.  z 

Locks. 

27  Perfons  guilty  of  demolilhing  them, 
or  of  fluices  or  floodgates,  t  Geo.  2. 
ft.  2;  c  19.  199  f.  2. 

Maiming. 

28  And  after  cutting  oat  tongues  or 
putting  outeyei,  5  H.  4.  c.  5.    176 

Marriage,  ■   .  ^ 

29  Solemnizing  it  *dandeftiii^Iyr  26 
Geo.  2.  c.  33.  C  B.\     .    .  17s  fl  II 


Tt4 


Ifctirj 
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FELONIES  wiTHiif  CLERGY 

CJVTiNUID. 

Montyn 

30  Tranfportation  of  filvcr,  or  Iinpor- 
taiion  of  falfe  money,    17  Ed.    3. 

Pai^fO.  (•  I 

31  Blattclimg    copper  or   patting  off 
.    counterfeit  money,  S  &  9  W.  3,  c. 

26.  f.  6.  71.  f.  2 

32  Counterfeiting  copper  halfpence  or 
farthings,  ii  Geo.  3,  c  40,  f.  I. 

72.  f.  5 

33  Receiving  or  paying  counterfeit 
copper  money,  iifid. 

Mutiity, 

34  In  mariners  hindering  commanders 
from  fighting,  22  &  23  Car.  2.  c.  1 1. 
f.  9.  1S5.  f.  10 

35  Officer  or  foldicr  upon  or  beyond 
the  fea  raifmg  mutiny,  difobeying  or 
refilling  fuperior,  2  &  3  Ann.  c.  20. 
f.3S. 

Pdacts. 

36  Entering  into  king's  houfe,  with 
intent  to  ileal,  33  H.  8.  c.  1 2.  f.  27. 

37  Buying  or  receiving  pewter  pots,  or 
other  pewter,  knowing  them  to  be 
ilolen,  21  Geo.  3.  c.  69.   235.  f.  10 

Pojt  Office. 

3d  Frauds  rcfpcfting  ihepoilage  of  let- 
ters, 5  Geo.  3*  c.  25.  {.  19.  7  Geo. 
3-C.50.  f.3.  140 

Pri/oner, 

39  Afllfting  one  committed  for  trcafon 
or  felony  (except  petty  larceny)  to 
attempt  an  efcape,  16  Geo.  2.  c.  31. 
file  2. 

flague, 

40  Pcrrfons  infcdcd  with  it  going 
abroad,  1  Juc.  i.  c,  3X.f.  7,,        241 


FELONIES  wiTHisr  CLERGV 

CONTIMVBD. 


PJigmmjf. 
41  By  t  Ja.  uc*  II* 

Rtcardsi 


f^m 


42  Withdrawinf  thein^  8  H,  6.  c.  12. 

"77 

Reguesm 

43  Incorrigible;  breaking  ont  or  tt- 
caping  from  houfe  of-  oontBam,  or 
offending  a  fccond  time,  1  j  Geo.  2. 
c.  s.  f.  9.  571 

RMer/* 

44  Stealing  furniture  from  lodgings  (i 
under  12 1/.)  3  W.  &  M,  c  9*  f.  5- 

i27.irio 

45  Aflault  with  intent  to  rob,  7  Geo. 
2.  c.  71.  f.  I.  I4t 

SirvMttiSm 

46  Taking  their  maftcrs  goods  at  thdr 
death,  33  H.  6-  c.  i.  ^uen.ii  ia 
ufe.  197 

47  AiTaulting,  Sec,  Mafler wool-comber 
or  weaver,   12  Geo*  !•  c.  34*  i*  6. 

48  rmbe72ling  goods  delivered  to  them 
to  the  value  of  40/.  2X  H.  8.  c.  ;• 
Apprentices  under  iS  excepted   138 

Sheef. 

49  Exporting  them  alive,  the  fecond  of- 
fence, 8  £1.  c.  3.  f.  2.  19J 

SUugbterin^% 

To  (laughter  cattle  without  notice. 

179* 
SfintMOMS  LiquQrs^ 

50  Refcuing  oiTenden  againft  the  afis 
concerning  theie  liquors,  1 1  Geo.  :• 
c.  26.  f.  a.    24  Geo.  2.  c.  40,  X  aS- 


A  Tablk  ov   Feincii»ai^  MATTtarl. 


'  PBLONiES  wiTRiv  CLERGY 

COMTlllVtD. 

51  .Committing  frauds  in  the  Samp  do- 
tits  on  vellum,  parchment^  paper, 
and  cards,  12  Geo.  3.  c»  480 

St9lim  Gotdt. 

5a  Bn3rers  or  receivers  of  them,  5  Ann. 

C31.  f.  5.  Fagi2S2 

5}  TaUne  reward  to  help  one  to  ftolen 

Moda  (if  he  do  not  apprehend  of- 

ftnder) in fome cafes, 4 Geo.  i.  c.  1 1. 

A  4-  *37 

9*itmfiits. 

54  Deftroying  them,  5  Geo.  2.  c.  33. 

193 

55  Turnpike  gates,  houfes,  or  weigh- 
ing engines,  1 3  Geo.  3.  c.  84.  f.  42. 

'-  193 

WattrwuMi 

56  Carrying  greater  number  of  paf- 
fengers  than  allowed,  if  any  paf- 
ienger  be  drowned,  10  Geo.  2.  c  31 . 

ft  9-  5^9 

}r$ods. 

in. 

57  Firing  them,  i  Geo.  i.  ft.  2.  c.  48. 

224 


FELONIES  WITHOUT  CLERGY. 

Acctjfariit. 

I  Before  and  after  the  faa  in  petty 

treafott.  I33 

s  Murder.  \^^ 

3  Burglary.  165 

4  Robbery  in  dwelUng  houfes,  or  in 
churches.  151 

Jin  or  near  the  highway.  i  jo 

Houfc-burning,  or  burning  of  barns 
where  there  is  com  or  grain,  23  H.  8. 
'     CI.     5  &  6  Ed.  6.  c.  9.     4  &  5  P. 
&M.  c.  4.  156 

1  Before  and  after  in  horfe-ftealing,  3 1 
ELc  12.  f.  5.     ^  146 


PBLONIES  wiTHotrt-CLEROY 

CONTINVin. 

%  Before  the  fa6t  in  flealing  women, 
havbg  laiids  or  goods,  or  being 
heirs  apparent,  39  £1.  c.  f  •  A  2.  P^^ 

lylf.  2 

9  Before  the  fad  in  procuring  any  fine, 
recovery,  deed  inrolled,  ftatute,  re» 
cognizance,  bail  or  judgment  to  be 
acknowledged  in  the  name  of  another^ 
21  Ja,  I.  c.  26.  178.  f.  9 

10  Before  the  fad  in  maiming,  22  &  23 
Car.  2.C.  I.  176.  f.4 

1 1  Before  the  fad  m  burglary,  flioplift- 
ing,  Jcc.3  Jc4  W.  &M.C.  9.       151 

1 2  Before  the  fod  in  robberies  in  fhops» 
warehoufes,  coach-honfet  or  ftables» 
10  &  II  W.  3.  c  23.  ibid. 

13  Before  the  fad  in  piracy,  in  (bme 
cafes,  II  &  12  W.  3.  c.  7.  8  Geo. 
I.  C.24.  155 

14  To  forging  any  deed,  wUI,  bond, 
bill  of  exchange,  note,  indorfement 
or  affignment  of  bill  or  note,  or  any 
acquittance  or  receipt,  2  Geo.  2.  c. 
25.  210.  f.  16 

15  To  forging  bills  of  exchange,  ac- 
countable receipts,  warrants,  or  or- 
ders for  payment  of  money  or  deli- 
very of  goods,  7  Geo.  2.  c,  22.  211. 

f.  18 

16  Before  the  fad  in  fheep-flealing,  1 4 
Geo.  2.  c.  6.  1^0 

17  Before  the  fad  in  flealing  cotton, 
&c.  ftom  bleaching  grounds,  18  Geo. 
a.  c.  27.  146 

iS  Before  the  fad  in  thefts  to  40  s.  va- 
lue in  any  vefTd  or  in  any  wharf,  24 
Geo,  2.  c  45.  ihd. 

19  Before  Ae  fiid  ih  defhoying  London 
Bridge,  31  Geo.  2.  c.  20.  f.  6.    194 

Bail. 

20  Perfonating  bail,  21  Jac.  I*  c.  26. 

178 
Bank. 

2 1  Officer  or  fcrvant  of  bank"  f&reting 
or  imbczzling  any^note.  Sec.  15  Geo. 

2.    C.   13.    f.  I2«  13^ 

22  Peribns  not  authorifed  by  the  Bank 
making  or  ufing  moulds '  for    the 
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FELONIES  wiTHOVT  CLEILGY 

COMTINUBS. 

naking  of  paper  with  the  words 
•'  Bank  of  England**  vifiblc  in  the 
fubllance,  or  having  fuch  moulds  in 
their  poffeffion,  13  Geo.  3.  c,  79. 
f.  I.  iVt^ 206 

23  Dcftrcying  theno,  6  Geo.  2.  c.  37. 
f.  5.  200.  £.  7 

Bankrupt. 

24  Not  furrendcring,  or  not  fubmitting 
to  be  examined,  or  concealing  or  im- 
bezzling  their  eiiates,  5  Goo.  2.  c,  30. 

202 

35  Modier. concealing  the  death  of  a 
bailard  child,  21  Ja.   i.  c.  27.  f.  2. 

121.  f.  17 
Black  Aa. 

z6  Hunting  armed  and  difguifed.     1 86 

27  And  killing  or  llealing  deer.       187 

28  Robbing  warren.  /^/V, 

29  Stealing  fi(h  out  of  any  river ,&:c.  r6. 

30  Or  any  perfon  unlawfully  hunting 
in  his  majelly's  forefts,  6cc.  ihid, 

3 1  Or  breaking  dowa  the  head  of  any 
fifh-pond.  222 

32  Or  killing,  &c.  of  cattle.  180 

33  Or  cutting  down  trees.  215 

34  Setting  fire  to  houfe,  barn,  or  wood. 

i66 
35'  Or  (hooting  at  any  perfon.  225 

36  Or  fending  anonymous  letter,  or 
figned  with  K^Utious  name,  demand 
ing  money,  &c.  226 

37  Or  rcfcuing  fuch  offenders,  9  Geo, 
I.  c. 22.  *  222 


FBLONJE6  WITHOUT  CLERGr 

•  COHTIKVU), 

Bridges. 

59  WiffuUy  damaging  London  Bridge. 
31  Geo.  2.  c.  10.  f.  -9.  Wefaiin. 
Her  bwdgc,  9  Geo.  2.  c.  29.  f.  5. 
Fulham  bridge,    12  Geo.  i.  c.  56. 


f.3. 


Page  194 


Buggity. 


40  fly  25  H.4.  c.  6.  zSc  3£d.  6.,c. 
29.  Revived  by  5  El.  c.  .17,    5.  0.4 

Burglary. 

41  By  I  Ed.  6.  c.  12.     18  El.  c.  7.  ft 

Ann.  c.  7.  •  165  (N) 


Black  Ltad. 

38  Offenders  committed  or  tranfported 
for  entering  mines  of  black  lead 
with  intent  to  fteal,  efcaping  or 
breaking  prifon,  or  returning  from 
iranfpoBcadcm.  25  Ge5.  2.  c.  10. 
218.  f.  12 


Burning. 

42  H^ttfes  or  bams  ^th  coni,  2 j^H.  %. 
C.I.  25H.  8.  c.3.  22^^23  Car. 
2.  c.  7.  43  fcl.  c.  13.  9  Geo,  1. 
c-  22.  166.  324 

Chgllen-e  rf  Jurars. 

43  Challenging*  above  20,  if  the  in- 
dietment  be  for  fuch  offence  fw 
which  the  offender  would  have  bees 
excluded  clergy,  if  conviaed  by  vd-- 
did  or  confeffion,  25  H.  8.  c  3.4^ 
5  Ph.  &  M.  c.  4.  3  &  4  W.  &  M. 
c.9, 

CUdb. 

44  Stealing  it  from  the  rack  or  tenters, 
22  Car.  2,  c.  5.  f.  3.  146 

45  Perfons  tranfported  for  Healisg 
cloth,  &c.  from  rack,  &c.  returning, 
15  Geo,  2,  c.  27.  ^Hid, 

Coahm 

46  Firing  collieries^  lo  Geo.  t.  c  32. 
Cor/i» 

47  Perfons  tranfported  for  defln^ 
granaries,  retumiagt  1 1  Geo.  i.  c 
22.  f,  2.  -  '  143 
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FELONIES  WITHOUT  CLE*G¥ 

COXTINVEO. 

Ctfttonr, 

•48  €cHmg  cottons  with  forged  (lamps, 
14.  Geo.  3.  C.72.  f,  10.       Pagi  212" 

CumherlanJ* 

■49  Fordbly  carrying  fubjcfts  out  of 
Cumberland,  Northumberland, Wcft- 
morland,  and  Durham,  and  taking  or 
giving  black  mail,  burning  corn,  &c. 
43  El.  c.  13.  f.  z.  200.  c.  ^6 

50  Notorious  thieves,  or  fjpoil  takers 
in  Northumberland,  or  Cumberland 
/or  to  be  tranfported  at  difcrecion  of 
jodge^)  18  Car.  2.  c.  3.      202.  f.  3 

Cufioms, 

51  Perlbns  liable  to  tranfportation  for 
offences  againft  the  cufloms,  offend- 
iog  again,  after  having  taken  the  be- 
n»t  of  the  indemnifying  aft,  9  Geo. 
2.  c.  35.  f.  7.  18  \3eo.  2.  c.  28. 
f.  7. 

52  Pcrfons  conrified  of  wounding 
cuilom-houfe officers,  returning  from 
tranf^rtation,  6  Geo.  i.  c.  21,  f. 
35.    9  Geo.  2.C.  jj.  f.  28.        247 

j;3  Shooting  at  any  (hip  belonging  to 
the  navy,  or  in  the  fcrvice  of  the 
cuftoms  or  excifc,  or  fhooting  at  or 
wounding  any  officer  of  the  navy, 
cuQpms,  or  excifc,  in  the  cxrrcifc  of 
his  duty,  24  Geo.  j.  feff,  2.  c.  47. 
f.  II.  232.  f.  12 

54  Perfons  guilty  of  felony  under  the 
faid  aft  not  furrendering  on  procla- 
mations and  notice  in  the  Gnzetre, 
id.  f.  12.  228.  f.  2 

55  Pcrfons  convi^ed  of  harbouring  fuch 
offenders  having  been  fcntcnccd  for 
tranfportation  returning  before  their 
time,  iJ.  f.  13-  247 

Deer. 

56  Perfons  convifted  of  fecond  offence 
in  hunting  and  taking  them  away,  or 
for  coining  armed  into  a  fbreff  with 


FELONIES  WITHOUT  CLERGY 

CONTIX-UED. 

intent  to  Ileal  them,  16  Geo.  3.  c.  jo- 

Page  1 89 
DetJs  inrcik3, 

57  Acknowledging  them  in  the  name 
of  another,  21  Ja.  1.  c.  26.     I'j'iL^ 

Fens, 

58  Deftroying,  &c.  any  of  the  work« 
in  Bedford  Level,  27  Geo.  2.  c.  19. 

200f.il 
FlMes. 

59  Acknowledging  them  in  th«  nam^ 
of  another^  2 1  Ja.  1 .  c.  26,      178 11 9 

Fcrgcriet* 

60  Of  deeds  on  fecond  conviftion,  jEL 
c.  14.  f.  7.  340  1".  14 

61  Tellimonials  of  ju dices  by  foIJieri 
or  mariners,  39 El.  c.  17.  f.  3.     185 

62  Deeds,  will,  bill  of  exchange,  note, 
indorfcment,  or  receipt,  on  firll  con- 
viclioR,  2  Geo.  2.  c.  25.  f.  i.     210 

63  Authorities  ro  transfer  llock,  or  pcr- 
fonating  proprietors,  8  Geo.  i.  c.  22. 

208 

64  Extended  to  funds  eftabliflied  fince 
by  31  Geo.  2.  c.  22.  f.  Ho.         212 

6^  Order  for  payment  of  annuities,  or 
P'jrfon:iring  proprietor,  9  G*;o.  1. 
c.  12.  f,  4.     9  Geo.  2.    c.  34.  f.  8. 

toy  f.  8 

66  New  (lamps  or  receipts  for  monies 
payable  on  indentures,  8  Ann.  c.  9. 
f.  4»-  207 

67  Hand  of  accountant-general,  rc^i- 
fter,  oJcrk  of  report  oHilc,  or  cafhicr 
of  biink,     12  Geo.  1.    c.  32.    f.  9. 

aio  f,  15 

6^  Eafl  India  bonds,  12  Geo.  1.  c.  32. 

f-  9-  ib.'J. 

69  South  Sea  common  f*a!,  bonds,  re- 
ceipts, warrants  for  dividends,  9  Ann. 
c.  21.  f.  57.  6  Geo.  I.  C.4.  f.  56. 
6  Geo.  I.  c.  II.  f.  5c.  12  Geo.  i. 
c.  32.  f.  9.  200 

70  Mediterranean  paflcs,  4  Geo,   2. 

i    c.  18.  211 
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FELONIES  WITHOUT  CLERGY 

CONTIKUKD* 

71  Entry  of  acknowledgment  of  bar- 
gainor in  rcgiftry  of  York,  fecond  of- 
fence,  8  Geo,  2.  C.6.  f.  31.  Pag9 

211  f.  19 

72  Stamp  for  marking  gold  and  filver, 
31  Geo.  2.  c.  32.  f.  15.  2o8 

73  Policy  of  Royal  Exchange  and  Lon- 
don AiTuranccs,  6Gco«  I.  c.  i8.  f.  13. 

209 
j4  Debentures,  5  Geo.  i.  c.  14.  f.  10. 

j5  Marks  on  leather,  9  Ann.  €•  1 1  •  f.  44* 

5  Geo.  I,  c.  2.  f.  9* 
j6  Marks  on  linen,    10  Ann.  c.  19. 

t  97.  4  Geo,  3.  c.  37.  f.  26. 
j7  Regiiler    or  licence  of  marriage, 

26  Geo.  2.  c,  33.  f.  16.      21 1  f.  20 

78  Common  fealofbank,  or  bank  notes, 
8&9  W.  3.  c.  20.  f.  36.  II  Geo.  I. 
e.g.  f.6.     ij  Geo.  I.  c.  13.  f.  u. 

205 

79  Exchequer  bills,  &c.  7  &  8  W.  3. 
c.  31.   f.  78,     9  W.  3.   c.  2.    f.  3. 

5  Ann.  €.13,     3  Geo.  1.  c.  8.  f.  40* 

6  Geo.  I.  c.  4.  f.  91.  9  Geo.  i. 
c.  5.  f.  19.  1 1  Geo.  I.  c.  17.  f.  6. 
30  Geo.  2.  c.  3.  f.  156.  33  Geo.  2. 
c.  1.  f.  156,  &c.  206  f.7 

So  Lottery  orders.  209  f.  1 2 

%\  Stamps,  5W.&M.  €.21.  f.  lI.— 
9  &  10  W.  3.  c.  25.  f.  59. — 9  Ann. 
c.  23.  f.  34.— 10  Ann.  c.  19.  f.  115, 
163. — 10  Ann.  c.  26.  f.  72. — 5  Geo. 
1 .  c.  2.  f.  9. — 6  Geo.  I .  c.  2 1 .  f.  60. 
«*-29Geo.  2.C.  12.  f.  21 — 29  Geo,  2, 
c.  13.  f.  5, — 30  Geo.  2.  c.  19.  r.  27. 
—32  Geo.  2.  c.  35-,  f.  17,-2  Geo. 
3.  c.  36.  f.  8.— 5  Geo.  3.  C.35.  f.6. 
—5  Geo.  3.  c.  46.  f.  40. — 5  Geo.  3, 
C.47.  f.  8— 7  Geo.  3.  C.44.  f.5  — 
16 Geo.  3.  €.34.  f  15. — J7Geo.  3. 
c.  50.  f.  25.— 20  Geo.  3.  c.  28, — 
23  Geo.  3.  c.  49.  f.  20. — 23  Geo.  3. 
C.58.  f.ii. — 24  Geo.  3.  c.  54.  f.  16. 
—25  Geo.  3.  c.  50.  f.  19. — 25  Geo. 
3.  c.  5 J.  f.  15. — 2jGeo.  3.  c.  51. 
f.  15.— 25  Geo.  3.  c.  79.  f.  17. — 
25Geo.  3.  c  48.  f.  10.  Page  207  f.9 

82  6eamcns'  tickets,  wills,  &c.  9  Geo. 
3.  c.  30.  f.6.  J   212 

%\  Hind  of  receiver  of  prefinc?,  32  Geo. 
2.  c.  14-  f-  9.  i^^^-n 


FELONIES  WITHOUT  CLERO? 

COIITIIIUID. 

84  Acceptance  of  bills  of  exchange,  ik 
accoontable  receipt!,  7  Geo.a.  c.u. 

^41^211  f.tf. 

85  Acceptance  of  bills  of  exchange  (s 
defraud  corporations^  18  Geo.  3. 
c.  18.  ihd, 

86  Warrant,  or  order  for  payment  of 
money  or  delivery  of  goods,  7  Geo.  u 
c.  22.  .  Hit 

Fmftian. 

87  Stealing  it  from  bleaching  gnmadi, 
4  Geo.  2.  c.  i6«     18  Geo.  2,  c*  27. 

146 

Helping  tojtdtn  Gtds  om  Rewea^iL 

88  In  (bme  cafes,  unlefs  the  helper  ^ 
prehends  the  offender,  4  Geo.  1. 
c.  II.  237  W*' 

Hops. 

89  In  cutting  hop-binds,  6  Gco^  2. 
c.  37.  f.6.  238 1 1 

Horfe-Jtudiug. 

90  By  37  H.  8.  C.8.  f.  2.  lEld. 
c.  12.    f.  lo.     2  &  3  £d.  6.  c  )). 

146 
JudgmnUs* 

91  Acknowledging  them  in  the  nuie 
of  another,  21  Ja.  i.  c.  26.    I78f.9 

Letter. 

92  Robbing  the  mails,  or  firaling  kN 
ters  from  poft  offices,  5  Geo.  3.  c.  i\. 
f.  18.    7  Geo,  3%  c.  50.  f.  2.     140 

Letters  threatening* 

93  Sending  them,  or  reicuing  fuck  of- 
fenders, 27  Geo.  2.  c.  15.  22; 

Linen. 

94  Stealing  it  from  bleaching  gtonndif 
4 Geo.  2.  c.  16.     18  Geo.  a..<;^27- 

146 
95  Sifik* 


A  Tablb  Of  Principal  MattibsJ 


jpELONIES  wiTBouT  CLERGY 

CONTIKUID. 

|c  Breakmg  into  ihop»  &c  to  Heal  or 
.  dtRroy  linen  yarn  or  implements, 
'  4<>eo.  3.  c.  37.  Pagi2S9  T.  2 

jjS'  Or  to  cat  or  deftroy  linen  or  cotton, 
!  :it  Geo.  3.  c.  40.  f.  2.        240  f.  3 

MasMUMg. 

17  Any  pcrfon  malicioufly  lying  in 
'wait,  22  & 23  Car.  2.  c.  i.   176^4 

A  Firing  engines  for  draining  them, 
the  fecond  offence,  ii  Geo.  2.  c.  34. 
14  Geo.  2.  c.  24.    21  Geo.  3.  c.  i8» 

200  f.  8 
Marinert% 

jjp  Wandering  withoat  teftimonial  of 

■  jttfticei,  39  El.  c.  17.  f.  2.  183 

100  Departing  within  the  year  from  the 

Icrvice  of  thoie  who  took  them  to 

ikve  them  from  execution,    39  £1. 

c  17.  f.  4.  184 

miu. 

lot  Riotont  aifembling  and  deftroying 
MiUs,  9  Geo.  3.   c.  29.   f.  i,  2. 

309  f.  60 

I  OS  Uttering falie  monies  the  third  time, 
^  Ac  15  Geo.  2.  c.  28.  f.  2,  3.     71 

Murder. 

103  By  12 H.  7-  c.  7.  23  H.  8.  c.  i. 
s$  H.  8.  c.  3.  28  H.  8.  c.  I. 
I  Ed.  6.  c.  12.  117 

Muti. 

lOi.  Standing  mute,  or  not  anfwering 
mrefUy,  25  H.  8.  c.  3.  1  Ed.  6. 
c.  12.  4  &  5  Ph,  &  M.  c.  4.  3  &  4 
W.  U  M.  c.  9.     I  Ann.  c.  9. 

105  Perfons  arraigned  for  felony  or  pi- 
racy, and  ftand»g  mute,  (hall  1>e  con* 
viitted*  12  Geo.  3.  c.  20.  3  (N)  6 
2 


FELONIES  WITHOUT  CLERGY 

CONTlVUin. 

OutUewfy. 

106  For  offences  not  within  the  benett 
of  clergy.  1  Ed.  6.  c.  12.  4  &  J 
Ph.  &  M.  c.  4.  8  £U  c.  4*  18  £k 
c.  7.  22  Car.  2.  c.  5.  3  &  4  W.  A( 
M.  c«  9* 

Perjury. 

107  Perfons  convidled  of  wilful  and 
corrupt  perjury,  efcaping,  bivaking 
prifon,  or  returning  from  traniporta^ 
tion,  2  Geo.  2.  c  25.  f.  2.  P^  32^ 

Pick-focket. 

108  Taking  chum  IS  ftcrtte  from  the 
perfon  above  the  value  oiiid.  8  BU 
c.  4.  i5# 

Piraejt 

109  By  II  &  12  W.  3.  c 7.  4Geo.t. 
c.  12.     8  Geo.  I.  c  24.      1520.7 

1 10  Perfon  laying  violent  handa  on  his 
commander,  to  hinder  him  from  fight* 
ing,  &c.  to  fuffcr  as  pirate,  11  &  12 
W.  3.  c.  7.  f.  9,  ihd. 

111  Trading  with  pirates,  8  Geo.  i. 

€•  24.  156  f.  17 

PUau 

ti2  Fraudulent  marking  of  plate  or 
counterfeiting  the  ftamp,  made  ielo» 
ny  without  clergy,  by  31  Geo.  u 
c.  32.  f.  15.  altered  to  transportation. 
13  Geo.  3.  c.  59.  3ot 

Poi/oning% 

113  Of  malice  pr^penfeJ,  i  Ed.  & 
c.  12.  f.  13. 

Popijb  Rteufuuts^ 

114  Refufing  to  abjure,  or  not  depart- 
ing  the  realm  within  a  time  limited, 
or  rctprning  without  the  king's  leave, 
35  EL  c.  I.  f.  3.  and  c  t.  f.  to. 

•       Prii?i 
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FRLONIES  WITHOUT  CLERGY 

CONTINUED*. 

Prtefli  and  J^fuit^ 

'Ii>  Thfy  who  receive,  relieve,  or 
mainuin  them  knowingly,  27  El. 
c.  2.  f.  4.  Ph'7^ 

Prifoners. 

116  Taking  the  benefit  of  infolvent 
ach  and  tbrfwearing  thcmfelves,  28 
Geo.  2.  c.  13.  f.  17.  I  Geo.  3. 
c.  17.  r.  26.  204 f. 4 

1 17  Refufmg  to  deliver  up  their  cffedls, 
or  concealing  to  the  value  of  20/.  28 
Geo.  2.  c.  13.  f.  39.  I  Geo.  3. 
c.  17.  f.  46.  ihU. 

118  Perfons  tranfported  for  affifting  pri- 
foners  to  efcape,  and  returning,  16 
Geo.  2.  c.  31.  Efcaping  a  fecond 
time  from  confinement,  to  hard  la- 
bour in  lieu  of  tranfportation,  16 
Geo.  3.  c.  13.  f.  15.  245 

Privy  Councillors* 

119  They  who  attempt  to  kill,  or  do 
Jirike or  wound  tkem  in  the  execution 
of  their  oliice,  9  Ann.  c.  16.  74  f.  14 

Procefs. 

120  Pcrfon-i  difguifed  abetting;  rioters 
who  orpofe  the  execution  of  procefs 
in  pretended  privileged  places,  9 
Geo.  1.  c.  28.  f.  3.  Bk.  2 

^arantim* 

121  Not  performing  it,  7  Geo.  i.  c.  3. 

5  Geo.  I.   c.  8.      I  Geo.  2.    c.   13. 

6  Geo.  z.    c.  34.     26  Geo.  2.  c.  6. 

241  app.  II 

122  Maftt  r  of  n-iip  offending  againit  di- 
rtclions  of  26   Geo*  2.    c.  6%  f,  2. 

241 

J  23    Concealing    the    having   infedled 

prricr.b  on  boaxd,  28  Gto.  2.  c.  6. 

1.  3.  242 

124  Kefufing  to  perform  quarantine, 
26  Geo.  2.  c.  6.  f.  8.  241 

125  Sound  perfons  entering  lajaret, 
•nd   cfc^ing  before  .they  tave  jpcr* 


PELOt^lE^  wftTMWT  CLEHGY 

COKT».tV£D. 

fbrmed  quarairtine,  26  Geo   2.  c.  6, 
f»  lO,  Pap  242     I 

ia6  St^fkitendanc  of  ^Qarawn^  ne-    1 
glebing  dafty,     a6   O«o.   >.    c.  6. 
f-  17.  «ii^.    I 

127  Concealing  or  dandefiinely  con-  | 
veying  letters  Of  goods,  26  Geo.  2.  I 
c.  6.  f.  18.  ik\i. 

128  Carnally    knowing  woman  diili    ' 
under  the  age  of  ten  years,  18  EL 
c.  7.  f.  4-  «7ci^4 

Refcu$. 

1 29  Refcuing  convidb  from  tnmiporti-  1 
tion,  6  Geo.  !•  c.  23.  f.  5, 

1 30  Reicuing  any  perib»  coaitokltd  Rv, 
or  found  guilty  of  murder*  v  going 
to  execotion»  or  during  caecatioi, 
25  Geo.  2.  c,  37«  f.  9«  Bk.  2 

131  Perfons  tranfported  for  refctinf  tite 
body  of  fuch  offenders,  after  extco- 
tion  from  the  fherifF  or  fnrgcon,  &t. 
and  returning,  25  Geo.  2.  c  :;. 
f.  10.  ihiL 


Rehils. 

132  Pardoned  and  retoming  from  traiiP 
portation,  or  going  into  the  domi- 
nions of  France  or  Spdun,  20  Geo.  ^ 
0.46.  f.  I.  244  app*  1 3 

133  Perfons  aiding  them  to  fodipiir* 
pofes,  2  Geo.  %o.  c.  46-  f  »• 

134  Or  holding  correfpondence  »iA 
them,  or  with  peHbns  empkyyed  by 
them,  by  letters  orothtrwiie,  20  C^co. 
c,  46.  f.  3. 

Rii^gmixauee^ 

135  Acknowledging  it  in  dtf  luneo^ 
another,  21  Ja.  i,  c»  z6.      I78f.9* 

Rtie^fny. 

136  Acknowiedging  it  in  dir  jane  of 
ano^hext^  a i.Ja«  x.  c»  b6.  <M 
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KiOttrSm 

^136  AiTeinbled  to  the  number  of  twelve 
and  continuing  together  one  hour 
after  proclamation^  1  Geo.  1.  il.  2. 
C.  5.  i.  1.  Page  10%. 

157  Palling  down  buildings^  1  Geo.  i. 
ft.  2.  c.  5.  r  4.  308   f:  56 

138  Or  hindering  proclamation  being 
made,  i  Geo.  i .  iU  2«  c.  5.  f.  5.  ikd. 

R$hberj. 

139  Of  churches,  or  facrilege,  23  H. 
8.  c.  1.  25  H.  8.  c.  3.  1  £d.  6. 
c,  12.  5  &  6  £d.6.  c.  9  &  10.    151 

140  In  or  near  the  highway ,  23  H.  8. 
c  I.  25  H.  8.  c  3*  I  £d.  6.  c. 
la.  150 

141  In  booths  or  tents  in  any  fair  or 
aiarket»  5^6  Ed.  6.  c.  9.         151 

14a  In  dwelling  houfes,  (hops,  wire- 
houfesj  coach  hoafes,  or  ilables,  zx 
H.  8.  c.  1.  25  H.  8.  c.  3,  1  Ed. 
6.  c  12.  5  &  6  Ed.  6.  c.  9  &  10. 
39  El.  c.  15.  3  &  4  W.&M,  c.  9. 
10  &r  1 1  W.  3.  c.  23.     12  Ann.  c.  7* 

ihid. 

1 43  On   board  any  veflcl,  or  on  any 
.  wharf,  to  the  value  of  40  s.  24  Geo. 

2.  c.  4^.  146 

144  Stealing  fHrnitare,  &c.  from  lodg- 
ings (if  above  I2d.  value)  3^4 
W.  it  M.  c.  9.  f.  5.  137.  f.  10 

145  Stealing  exchequer  orders,  tallies 
or  other  orders  in  titling  per  ion  to 
annuity  or  ihareinany  parliamentary 

.  fond,  or  exchequer  bills,  bank  nocc^. 
South  Sea  bonds,  £a(l  India  bonds, 
dividend  warrants  of  bank,  Suuth 
Sea,  Kail  India,  or  other  company, 
bills  of  exchange,  navy  bills,  or  de- 
bentures, goldimiths  notes,  or  other 
bonds  or  warrants,  bills  or  promiiTory 
notes,  &c.  is  felony  the  fame  as  if 

'  the  money  fecured  by  fuch  bonds, 
&c.  had  been  Helen,  2  Geo.  2.  c.  25. 
f.  3.     A»d/eei\  Geo.  2.  c.  22.  f.  81. 

142 

'  146  Offenders  ordered  to  be  tranfporud 

for  aflault  with  intent  to  rob,  break- 


FELONIES  WITHOUT  CLERGY 
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uig  gaol  or  efcaipiiig,  7    Geo.    2.  c 
21.  f.  2.  Page  148 

Shesp'Jiealiitg* 

147  By  14  Geo.  2.  c.  6.  extended  to 
bull,  covv,  dffc.  by  15  Geo.  2.c.  34. 

i8o.  f.  3 

Smuggliui^ 

148  By  8  Geo.  i.e.  18.       227.  ap.  6 

149  AlTembling  armed  for  running  of 
goods,  19  Geo.  2.  c.  34.  f.  i.   227. 

ap.  6 

150  Pcrfons  tranfported  for  affifhng  in 
running  goods,  and  returning,  9 
Geo.  2.  c.  35.  f.  10,  ihid, 

1 5 1  Perfons  convided  of  running  goods, 
returnini;  from  tranlportation,  8 
Geo.  I.  c.  18.  f.  6.  ihid. 

Sea, 

152  Treafons, robberies,  felonies,  mur- 
ders, and  confederacies,  done  upon 
the  fea,  28  H.  8.  c.  15.  f.  13.        152 

Siomirtm 

153  Perfonating  them  to  receive  their 
pay,  31  Geo.  2.  c.  10.  f.  24.      212. 

f.  22 
Ships* 

154  Dcftroying  them  wilfully,*  22  & 
23  Car.  2.  c.  II.  f.  12.  1  Ann.  ft, 
2.  c.  9.  4  Geo.  1.  c.  12.     II  Geo. 

1.  c.  29.  185,  i8§ 

Shooting, 

155  Shooting  ax  another  by  9  Geo.  1. 
c.  22.  225 

Sfdditrs. 

156  Departing  without  licence.,  7  H.  7. 
c.  I.  3  H.  8.  c.  5.     2  ic  3  £d«  6.  c. 

2.  r.  6.  195.  f.  8,  9 

157  Wandering  without  teftimonlal 
ii-om  jttilices,  39  £1.  c.  17.  f.  2.  ,184 

158  Dc- 
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'|x8  Departing  within  the  year  from 
the  fervice  of  thoTe  who  took  them  to 
iaye  them  from  execution,  59  El.  c. 
17.  f.  4*  -P«f  84 

159  InliMng  or  caufing  oth"  s  toinliil 
in  foreign  fervice,  9  Geo.  2.  c.  30. 

74»  ^.  16 

1 60  Acceptin     commiffion   from    the 
French  king. — Continuing    in    the 
French  fcr-.    e  after  29  September 
1757. — Conr  ading   to     nlih  in 
reign  fervice,  29  Geo.  2.  c.  17.    75. 

75  ^- 17 

South  Sea  Csmpany. 

r6i  Officer  or  fervant  embezzling  the:: 
cffeas,  24  Geo.  a.  c.  11.  f.  3. 

Stamps. 

162  Counterfeiting    ftamps    on  filks, 
callicoesy  linens,   or  llufFs  printed  i 
Great  Britain,    13  Geo.  3.  c.  56.  on 

?rinted  cottons,    14  Geo.  3    c.  72. 
.  8.  208 

163  On  wrought  plate,  24  Geo.  3.  c. 
54.  f.  16.  208 

Statute. 

164  Acknowledging  it  in  the  name  of 
anotlicr,  21  Ja.  i.  c.  26.     17S.  f.fp 

Stores* 

165  Imbezzling  them  to  the  value  of 
20  s.  or  offending  again(l  31  E;1.  c.  4. 
concerning  imbezzlement  of  (lores, 
22  Car.  2.  c.  5.f.  3,  75.  f.  18 

1 66  Burning  or  otherwife  deilroying 
fliips  of  war,  buildings  in  dockyards, 
&c.  or  military  (lores,  12  Geo.  3.  c. 
24,  -JS'  ^*«  »9 

Tran/portationm 

167  Felons  returning  within  the  time, 
4 Geo.  I.  c.  II.     6   Geo.  i.e.  23. 
16  Geo.   ^.   c.    15.     24  Geo.  3.  c,  I 
1 2,  f.  11.  244  to  250 


FELONIES  wiTHovT  CLERGY. 

CONTlirUBD. 

Tmrmfikgs. 

168  Deftroyingthem,  or  locks,  fl^kct, 
or  floodgates,  or  refcolng  foch  of- 
fenders, S  Geo.  2.  c.  20.  And  fee 
13  Geo.  3.  c.  84.  f.  42.      Pap  I9I 

169  Deftfoying  toll  gates,  wagftaag 
engine,  5rc.  or  refcuing  offenden, 
13  Geo,  3.  c.  84.  f.  42,      192.  f.  J 

IFool  and  fF^en  Mamm/aOMres. 

171  Unlawful  exporters  returning  after 
tranfportation,  4  Geo.  i.  c.  if.  f.6. 

195.  C52 

172  Oppofing  officers  of  cufloms,  «- 
cife,  &c.  in  feizing  wool,  12  Geo.  2.' 
c.  21.  f.  26.  iHd. 

173  Deftroying  woollen  goods,  or  rack, 
or  tools,  1 2  Geo.  1 ,  c.  34.  £  7.  See 
Cloth.  Bk.2 

•173  Entering  by  force  any  honfe  wilk 
intent  to  deftroy  any  woollen  goods 
or  tools  ufed  for  manufaauring,  2S 
Geo.  3.  c.  40.  f,  I.  239 

fToff^en. 

174  Stealing  them,  and  marrying  er 
defiling  them,  having  lands  or  goods, 
or  being  heirs  apparent,   39  El.  c.  J. 

175  After  con  virion  of  an  oflfence  that 
was  within  clergy,  oulled  of  it  on 
conviftion  of  any  other  felony,  3*4 
W.  &  M.  c.  9. 

fTrech 

176  Making  holes  in  Oiip  in  diftrefi* 
or  ilealing  pump,  12  Ann.  ft.  2.  c. 

18.  f.  5.  SI9 

177  Plundering  ihipwrecked  goods,  or 
beating,  &c.  with  intent  to  kill,  or 
otherwife  obflm^ng  the  efcape  of 
any  perfon  from  fnch  fliip,  or  puttings 
out  falfe  lights  with  intent  to  brili|^ 
any  (hip  into  danger^   26  Geo,  2.  C*    ^ 

19.  2»/^ 

FELONIOUS. 
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PfiL'ONIOUS  HOMrciDB.-ilf«ri^r. 

Mamfiaughtir* 

1  There  are  only  two  fpecies  of  feloni- 
ous homidde^  «iic.  marderand  man- 
daughter.  Page  115 

2  Thefe  are  either  with  or  without  ma- 
lice* i^id,  c.  30 

3  That  without  malice  is  called  man- 
flauehter,  and  ibmetimes  chance 
medk^.  ibid.  f.  i 

4  Thia  u  fnch  a  killing  as  happens  up 
apoB  a  fudden  quarrel ;  or  in  the  com 
saiffioB  of  an  unlawful  a6l»  without 
any  deliberate  intention  of  doing  mif- 
Chief.  ihid, 

5  There  can  be  no  acceflaries  to  man 
flaughter^  becanfe  it  muft  be  done 
vichoat  premeditation.  1 1 5 

t  Felonious  homicide*  with  malice>  is 
ciAer  murder  or  petit  treaibn.     1 1 7 

C.31 

PELO   DE   SE. 

t  Homicide  may  be  againfl  a  man's 
own  life.  lozc.  27 

%  To  commit  the  crime  Qi  /df-murder, 
the  offender  muftbe  of  the  age  of  dif- 
cretiouy  andr«jii/#/  mentis,      102  f.  i 

3  The  common  condufion  that  a  /e!f 
mmrdettr  muft  if/ofiUU  be  nen  compos 
mtmtis^.TA  being  contrary  to  nature 
and  all  ienfe  and  reafon,  is  abfurd. 

f.  2 

4  Its  repugnancy  to  the  duties  of  hu- 
manity rather  aggravates,  than  ex- 
culpates  the  ofiencc.  f.  3 

5  The  murder  of  a  child  or  parent  is 
as  much  againft  reafon  and  nature. 

ibid. 

6  The  abhorrence  of  the  law  refpedling 
this  crime.  102,  103 

7  One  who  malicIouH/  attempts  the 
death  ef  another,  and  in  purfuance 
thereof^  anwiUingly  kills  himfelf,  is 

fihdtfim  103 

•  Wherever  death  is  cauied  by  an  a^ 

done  with  a  murderous  intent,    it 

mkea  the  oSender  a  murderer,  ibid. 
9  This  mle  illnftrated.  ibid.  f.  $ 

M  To  kill  another  by  defire,  is  murder, 

and  theperfoB  killed  is  uQifth  dt/e, 

f •  6 

Vol.  I, 


1 1  But  where  two  perfons  take  poifon, 
and  one  furvive,  he  who  purchafed  the 
poifon  is  not  a  murderer,  though  the 
one  who  dies  is  %fA  defi,  P.  103  f.  6 

12  A/#/»  di/e  fliall  forfeit  all  chattels, 
real  or  perfonal,  on  his  own  right ; 
all  chattels  poflefled  jointly  with  his 
wife  or  in  her  right ;  and  all  bonds, 
&c.  perfonal  things  in  adion  which 
belong  to  himfelf— and  perhaps  en- 
tire  chatteb  in  pofleffion  to  which  he 

•  is  jointly  entitled  with  another,  except 
mircbasuHztf  but  he  fhall  forfeit  only 
a  moiety  of  joint  chattels  which  may 
be  fevered,  and  nothing  as  executor 
or  adminiflrator.  f.  7 

13  The  blood  of  a />&  de/e  is  not  cor- 
rupted,  nor  his  lands  of  inheritance 
forfeited  ;  nor  his  wife  barred  of 
dower.  f,  8 

14  No  part  of  the  perfonal  eftate  is 
veAed  in  the  king  before  inquifition 
found.  104.  f.  9 

15  But  after  inquifition,  the  forfeiture 
relates  back  to  the  time  the  wound 
was  given.  f,  10 

16  Inquifition  ought  to  be  /uper  'vi/um 
corporis  which  cannot  be  traverfed. 

f.  U 

17  If  the  body  cannot  be  found,  juftices 
of  peace  or  the  king's  bench,  if  in 
the  county  where  it  fics,  may  take  in- 
quifition, and  this  inquilition  may  be 
traverfed.  f.  iz 

18  How  fuch  inquifitions  ought  to  (late 
thefa£ls.  13*  14 

19  They  are  in  the  nature  of  indid- 
ments.  ihid, 

20  If  they  be  full  in  fubftance,  defecl 
of  form  may  be  amended.  f.  1 5 

Fide  Coroner,  Corruption  of  Blood. 
Dower.  Forfeiture,  Inquifition,  Par* 
dom*     Year  and  Z>^« 


FEME    COVERT. 

X  A  feme  covert,  favoured  in  refpeft  of 
her  hulband's  authority  over  her, 
ihall  not  be  punifhed  for  committing 
a  bare  theft  in  company  with  or  by 
coercion  of  her  hulband.  3,  4 

2  This  exemption  extends  to  burglary 
and  perhaps  to  robbery.         4^  0(\  % 
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3  A  feme  covert  fhall  not  be  deemed  an 
zcccffiiry  to  a  felony  for  receiving  her 
huiband  who   has   been  guilty  of  it. 

Page  4.  f.  10 

4  Xor  (hall  /he  be  deemed  a  principal 
for  fuch  reception,  if  the  huiband 
has  bee  n  g  u  i  I  ty  of  treafon .         (  N )  9 

5  Neither  is  <he  affefted  by  receiving, 
jointly  with  her  hufband,  any  other 
©Tender.  ibiJ. 

6  She  cannot  be  admitted  as  a  witnefs 
even  <o!laterallj  to  difcover  her  huf- 
band's  guilt.  ihrJ, 

7  But  if  a  feme  eouert  commit  a  theft 
of  her  own  voluntary  a6^,  or  by  the 
iart  command  of  her  huiband  {quere) 
or  be  guilty  of  treafon,  murder,  or 
{qiere)  robbery,  in  company  with  or 
by  coercion  of  her  hulb:aid  flic  is 
puni(h.'il>Ie.  4.  f.  1 1 

S  Or  if  flic  receive  ftolen  goods  with- 
out Tier  hufband's  privity,  or  if  ho, 
knowing  it,  difclaims  her,  flic  may 
bt*  puniihcd  as  acceirary,  ihiti.  (N)io 

9  A  v.itf  may  be  indided  together  and 
oontlemneci  to  the  pillory  with  hvr 
huiband  for  keeping  a  b;iwdy  houfe 

4.  f.  12 

10  Therefore  an  adivin  will  lie  for  fav- 
ingdicktep^  a  bawdy  houfc.  357 (N)i 

1 1  (rcnerallN  a  f<  me  covert  fliall  anfwcr 
for  any  orlence  not  capital,     4.  f.  13 

12  If  the  offence  be  of  a  nature  which 
flic  n):\y  commit  rJone,  the  huiband 
need  not  be  joined  in  the  indidmeiit, 
picvided  he  i*  110  way  privy.        ihit/. 

13  If  a  woman  bring  a  falle  appeal  cf 
death,  flic  fliall  be  imprifoned  alone. 

4.  5 

14  But  for  a  forfeiture,  the  huiband 
may  be  made  liable,  by  joining  him 
in  thf  piOj'ccufion.  5 

15  Srver::!  offences  for  which  a  woman 
^    may  be  indicted  alone,  enumerated. 

5.N)M 

16  \fcrie  ccvcrt  is  within  the  1  h  25 
Of  iiiiz.  impoiinj^  penalties  0:1  al 'enre 
from  church  ;  and  an  !«::*or!..  'ion 
lies  ;;gainrt  the  huiband.  :?..  f.  1 1  /N"' 

17  ft  is  \erv  doubtful  x.'iclhcT  the 
Cf  nvidion  of  a  feme  ci-vrrt  U';-:  r.  ?n 
indirhnrnt  can  Ic  pleadt-d  to  an    in- 


fo; nut  icn  again  fi 


:»  '.!   ]mt  huf. 


band. 


18  The  hun>and  is  not  liable  ta  pay  a 
forfeiture  recovered'  againd  his  wire 
upon  an  indidmcnt.  Pagt  27 


FENCES. 

1  The  offence  of  levying  dykes  by  ap- 
provers. 191,  c.  50 

2  By  6  Geo.  i.  c.  16.  to  deftroy  fence? 
round  woods  or  plantations^  is  three 
months  corre^ion  and  the  pariih  Jia- 
able  CO  the  damage.  192.  f.  2 

3  By'i6  Geo.  3.  c.  30.  to  deftroy  the 
fences  of^ctr  prrks,  is  tranfportation. 

ihid.  r.  J 

4  By  9  Geo.  3.  c.  29.  to  deftroy  fences 
of  wade  lands  incloied^  iranfporcir 
tion.  iM.{.4 

5  By  4  Geo.  2.  c.  32.  to  break  with 
intent  to  (leal  any  lead,  iroq  bar, 
palifade,  or  rail  fixed  to  a  dwcIKng 
houfe  or  its  appurtenances  or  any 
other  buildings,  tranfportation.  218. 

6  A  church  is  witliin  the  words  of  thii 
a«.  tiiJ.  (N)  I 


FER^   NATURiE. 

1  Larceny  may  be  committed  of  ini- 
mals  y'er^  nafune  if  they  be  lit  fcr 
food  and  reduced  to  tamenefs ;  and 
known  by  the  offender  to  be  fo,  144. 

Lz6 

2  But  otherwife,  Lirceny  cannot  be 
committed  of  them,  becauie  animals 
/era  naturae  arc  goods  whereof  do 
particular  per(bn  has  a  propertv.  14; 

'f.24 

FFRX. — fiae  BumiKg. 

1  By  4&  5  \r.  ,v  M.  c.  23.  (for  pre. 
Irrving  the  red  end  black  gamej  do 
pcrfons  Iball  burn  on  the  mountains 
:lc.  an\  ftrn,  .^ic.  between  2d. Feb. 
«nd  24th.  June, on  pain  of  implifen- 
::iont.    ^  224  (N) 

2  ^>  28  Geo.  2.  c.  19.  (for  prcfer\ing 
civcr  and  game)  no  perfon  withovt 
riijht  or  legal  licence,  Iball  biro,  to 
«:v  iv^r.,    (urzc.or   fcra   npca  i.flf 
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foreft  or  chafe,  on  pain  of  from  40  s. 
to  5  1.  P^Z'  224 

FIDELITY.— r/^f  Oaths. 

FIHGHTING.— r/Vr  DmL    Murder. 
Jffray.     Riot.     Pirmy^ 


FIRE. — Vide  Jrfou.    Burning.     Inctn- 
diarits. 

I  By6Annc.3i. — 12  Geo,  3.  c.  73. 
f.  35. — 14  Geo.  3.  c.  78.  f.  84.  if 
any  menial  or  other  fer^'ant,  through 
negligence  (hall  fire  or  caufe  to  be 
fired  any  dwelling  houfe  or  out-houfe 
Ch^y  (hall  forfeit  100  1.  on  convic- 
tion by  one  witnefs,  &c.  or  fufFcr 
eighteen  months  impdfonment.  197. 

F  I  l^.-^ridi  Trees. 


FIREWORKS. 

1  By  9  Sc  10  W.  3.  c.  7.  to  make,  fell 
or  expofe  to  fale  any  fireworks,  or 
any  cafes,  moulds,  or  implements  for 
making  ihcm,  incurs  a  penalty  of  5  1. 

365 

2  tf  any  perfon  /hall,  or  (hall  funcr 
fire  works  to  be  let  f^ff  in  or  from 
their  houie  in  any  puolic  Ikreet  or 
highway,  they  thai!  forfeit  20s.    364 

3  And  every  fuch  offence  ihall  be  ad- 
jirJged  a  common  nuifance.         ibid. 


FIRE    ENGINE. 

I  By  9  Geo.  3.  c.  29.  to  damage  or 
deftroy  any  fire  engine  belonging  to 
a.ny  colliery,  on  convidlion  within 
eighteen  months,  incurs  a  penally  ol 
tr;:nfportation.  238.  f .  4 


FISH. 

By    5   EIi7.   c.  21.    to  dcftroy  f.fli 
.pohds,  5cc,  i.icurs  three  month>  im- 


prifonment,  fecurity  for  {(^^t^  year^, 
and  compenfation  to'  the  party  griev- 
ed. Page  221 

2  By  4  &  5  W.  3.  c.  13.  no  perfon^, 
cxc-ept  fiihermen  and  the  owners  of 
fifherie^  (hall  keep  nets,  kQ.  f.  'z 

3  By  22  Si  2^  Car.  2.  c.  25.  no  perfon 
ihall  ufe  any  net,  5cc.  in  the  fifhery 
of  another  without  the  confent  of 
the  owner.  f.  3 

4  By  9  Geo.  I.  c.  22.  v.hoever,  armed 
and  di/gui/ed  (hall  Ileal  fi(h,  or  refcue 
an  offender,  (hall  fuffer  without  bene- 
fit of  clergy.  222  f .  4 

5  By  5  Geo.  3.  c.  14.  whoever  Ihail 
enter  into  any  inclofed  place  belong- 
ing to  a  dwelling  houfe  where  a  (Irer.m 
of  water  (hall  run,  and  fteal  or  dc- 
ftroy  filh,  or  buy  them,  &c.  Iliall  be 
tranfportcd  for  feven  years .  f.  5 

6  And  to  Ileal  or  dellroy  fi(h,  in  an/ 
inclofed  ground  being  private  pro- 
perty incurs  a  penalty  of  5  A  on  con- 
viftion  in  a  fummary  way.  f.  6 

7  Lord  Mansfield's  opinion  upi)n  this 
aa.  223.  (N) 

8  By  3  Ed.  I.  c.  10.  trefpaflers  in 
filh  ponds  (hall  fuffer  three  months 
imprifonmeiit,  &c.  516.  f  92 

9  No  fjjmon  unlefs  eighteen  inches 
from  the  eye  to  the  tail,  or  the  fpa*vn 
of  (iilinon  ihall  be  dellroyed  in  cer- 
tain rivers,  Sec.  f.  93 

10  No  faimon  under  6  lb.  weight  (h;iJl 
be  fen t  to  London.  ^•94- 

11  No  (almon  to  be  taken  from  April 
to  Midfummer.  f.  95 

12  No  nets  called  ilalkers  ihall  be 
ufed.  f.  Vj6 

13  By  17  Rich.  2,  c.  19.  The  lord 
mayor  of  London  (hall  prelerve  the 
fiih  in  the  Thameb  and  iVledway.  f.  97 

14  What/sf/  other  filh  (liali  be  of  be 
fore  they  are  taken.  5 19  (.  98 

15  Of  the  kind  of  nets  which  may  be 
ulcd.  iifjj^ 

16  Howoffcndcrsmay  be  punifhed.    518 
i  17   No  pcrlon  Ihall  take  or  have  poilirl- 

iwn  of  any  unfizcablc  filh,  or  iiJi  out 
I       of  fcr.fon,  or- any  I'melt,  not  5  inches 
1«>»X:-  f.  99 

iS  No  pcrfons  (hall  fafttn  nets  over  ri- 
vers to  lland  both  day  and  night.  100 


U  ui 


\^  '\\^<it 
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1.9  The  penalty  and  rol^  for  fifhing  on 
th« co^of  the  Tea.      Pagi  icx»  IP2 

ao  No  fiih  under  certain  Aza  (hall  be 
fold  except  the  fame  be  i'old  for  or 
under  6  d*  «  pound,  .io^«  1 04 

SI  Within  what  time  lobften  iball  be 
uken.  ^  105 

22  Rules  re/peAIng  the  importation  of 
£ih.  520 

FINGER. 

I  Cutting  009  or  difabling»  or  weak- 
ening a  man's  hand  or  finger*  is 
edeemed  a  Mfci«.  175^2 

X  It  is  punifiiable  with  fine  and  impri- 
fonment,  176 

5  By  22  &  25  Car.  2.  c.  i.  to  difable 
anyUmbor  member,  with  intention 
to  maim  and  disfigure,  is  death  with- 


out clergy. 


{. 


FLEE  T. 

r  By  22  Geo*  2.  c.  33.  tvtry  perfon 
in  the^tf^  who  (hall  wafte«  embezzle, 
or  not  carefully  preferve  any  powder, 
Aotj  ammunition,  or  other  ftores 
and  proviiions,  their  abettors,  buy- 
ers and  receivers,  being  perfons  fub- 
jeCt  to  naval  difcipline  fhall  be  pu- 
niihed  at  the  difcretion  of  a  court 
martial.  76  f.  20 

;  And  every  perfon  in  the  fleet  who  (hall 
burn  or  fet  fire  to  any  magazine,  or 
ilore  of  powder,  or  ihip-boat,  &C 
Sec.  or  thie  tackle  thereto  belonging, 
not  then  appertaining  to  an  enemy, 
pirate,  or  rebel,  on  convidion  by 
court  martial,  ihallfuffer  death.  «^/V/. 
Whoever,  in  his  majeily's  fleet,  (hall 
be  guilty  pfprofanecurfiug  and  {wear- 
ing, they  fliall  be  punifhed  by  the 
difcretJoii  of  a  court  martial.  13 

A  court  martial  alfo  fhall  condemn 
any  perfon  in  the  fleet  guilty  of  fodo- 

my,  to  death.  10 


F  L  O  U  R— r/V>  BnaJ^ 


FLO\3*si5tiis^— ridV  Fijh.    y 


nvaj, 

1  There  are  three  kinils^  of  ways,  if!,  a 
footway ;  2d.  a  pack  and  prime  way, 
.which  is  both  a  horic  and  a  footway ; 
3d.  a  cart  way.  Poge  ^tS 

2  A  nuifance  in  a  footway  is  paniih- 
abJc  at  the  Icct.  li/y. 


FORCE.— Fide  Rci6ify.     BUuk  J3. 

1  To  withftand  the  aathority  of  the 
king,  in  a  violent  and  fcMicible  man- 
ner, is  an  overt  aft  of  levying  war. 

54  ^-  *3 

2  What  degree  of  force  a  man  muft  en- 
deavour to  refift  to  excufe  him  fitxn 
the  guilt  of  tfeafon.  iM.  (N)  3 

3  By  25  Geo.  2.  c.  10.  by  force  to 
enter  into  any  black  lead  mine,  with 
intent  to  take  .  aad  caity  away 
any  cawke.  Sec.  is  panxihable  by 
whipping  or  tranfportation.  2\% 

4  Forcibly  to  enter  any  pUoe  with  in- 
tent to  deftroy  ihe  looms.  Sec.  in  the 
linen,  woollen,  cotton,  and  filk,  &c. 
manufadurc,  is  felony  without  der- 

sy-  239, 140 


FORCIBLE    ENTRY 
DETAINER. 


AND 


By  common  law,  a  man,  within  pro- 
per time,  might  regain  his  fng^J^^ 
by  force;  and  he  may  now  joilifv 
the  retaking  of  his  ^ocdt^  wrongfull'v 


withheld. 


174  c.  64 


\  But  fuch  a  rcpoflcffion  of  tandi  \%  no* 
rcftrained.  f.  j 

On  an  adion  for  a  forcible  entry,  \\ 
the  defendant  proves  his  title  to  the 
lands,  Uc.  he  (hall  not  pay  damages 
to  the  plaintiff  for  tht  fhra  ?  but  he 
may  be  punifhed  as  a  drfturberof  die 
public  peace.  f^  * 

An  indirtmcnt  lies  at  common  la» 
for  a  forcible  enoy ;  bot  the' afioal 
force  mutt  be  charged.  iM.  (N)  i 
By  2  Ed.  >  if  arms  which  -fkrikea 
terror,  are  ttfed  inmaldng  Hie<oiry, 

tin 
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the  peribns  authorized  by  that  ftatute 
(FiJe  page  266)  may  fci»c  the  arms 
and  imprifon  the  offenders  ;  but  they 
cannot  rebate  the  party  injured  to  his 
poffeflion.  Pa^e  275  f.  5 

6  By  5  Rich,  2.  c.  7.  whoever  ihall 
make  entry  into  lands,  with  flron^ 
band^  and  with  multitude  of  people, 
fhall  faffer  impriibnment.      ihid^  f.  6 

7  By  5  Rich  1.  c.  2.  Juftices,  with 
the  power  of  the  county,  may  com- 
mit fuch   as   hold  forcibly  after  an 

-  entry  made,  f.  7 

S  And  he  (hail  make   a  record  of  the 

fadl,  which  is  not  traverfable,    be- 

caufe  he  adls  not  as  a  minifter  but  as 

a  judge.  f.  8 

9  He  may  alfo  afTefs  the  £ne  for  the  of- 
fence, ihid. 

10  But  the  commitment  rouft  be  upon 
a  ^enjo  of  the  fa£l,  or  for  want  of 
find ing  fu fficien t  fu reties .  ihid, 

11  If  the  party  traverfe  the  entry,  or 
the  force,  or  plead  three  years  poflef- 
iion,  the  juftice  may  fummon  a  jury 
and  try  the  traverfe.  ihiJ, 

;  12  By  i8Hrn.6.  c.  9.  ju(ticesareem- 
powered  to  examine  the  cfFence,  and 
put  the  party  intitled  into  full  poflef- 
iion.  f.  9  &  10 

1 3  For  which  pnrpofe  they  may  direct 
the  iheriff  to  imj>annel  a  jury,  each 
having  40/.  a-year.  277  f.  1 1 

14  I'enalty  on  jurors  or  iheriff  ncgle^- 
ing  their  duty.  ihid, 

1 5  I'his  power  extended  to  all  magi- 
^ates.  f.  12 

16.  But  this  power  fhall  not  extend  to 
difpoffefs  thole  who  have  had  poffef- 
fion  for  three  years.  f,  1 3 

17  By  31  Eliz,  c.  II.  this fecurity con- 
firmed, 8cc,  the  party  may  alledge 
the  three  years  peaceable  occupation 
in  bar  of  reftitution.  But  the  fad, 
oa  being  traverfed,  may  be  tried  by 
the  juftice,  who  may  award  coils,  &c. 

278 

18  If  I  lefTee  or  copyholder  be  oufted, 
and  the  leiTor,  or  lord,  diffeized,  re- 
ftittttion  to  the  Icffee,  or  copyholder, 
is  a  refeiiia  of  the  freehold.         f.  1 5 

19  By  21  Jac.  I,  c.  1$.  the  court  may 
grant  xeftitation  to  termors^  copy- 


holders,   tenants  by   dtfitit  Ihittite 
merchant  and  Aaple.  iPaj>#  378  f.  16 

20  ^itre.  If  a  tenant  by  the  verge  be 
within  the  ftatute. 

21  A  leiTor  who  e)e^  his  leffee,  and  is 
then  forcibly  put  out  of  poffeifibn,  is 
not  within  any  of  the  flatutes.      279 

22  But  in  either  of  the  laft  caies,  the 
jultice,  may  remove  the  force  and 
commit  the  offender.  f.  18 

23  What  fhall  be  eHeemed  an  entry. 

f.  19 

24  The  bare  trefpafs  by  a  pretender  to 
the  lands,  although  armed.  Sec.  un- 
lefs  he  adually  claim  by  circiunfhinces 
of  force  and  terror  is  not  an*  en  try. 

f,  20 

25  Aiders  are  principal  offenden,  al- 
though they  do  not  adually  enter. 

f.  22 

26  One  who  continues  forcibly,  under 
a  defeafable  title  againft  him  who  has 
a  rigit  of  entry,  is  within  the  flatuttfs. 

280 

27  But  not  one  who  barely  agrees  to  a 
forcible  entry,  made  to  hb  ufe.  f.  24 

28  What  entry  is  forcible.  f.  ,r 

I  29  It  muil  t>e  with  aaual  vhieM  and 

terror;  not  fuch  as  the  law  Implies 

I      in  trefpafs.  f,  ^6 

30  What  degree  of  w'»lence  h  neceflhry . 

31  What  orcomflances  will  amount  to 
trrror.  28! 

32  WhatDETAiNEa  fhaU  be  adjudged 
forcible.  A^ 

33  A  forcible  entry  or  detainer  may  bo 
committed  upon  ecclefiaftical  poiTcf. 
fions,  as  well  as  upon  temporal,  or 
incorporeal  hereditaments,  forwhich 
entry  will  lie  j  but  not  npon  a  way 
oreafement.  ^g^ 

34  Who  may  be  guilty  of  this  oifcncc. 

35  What  ought  to  be  the  form  of  a  rl! 
cord,  npon  the  fhitntes  of  forcible 
entry.  f.  36  to  p.  287  f  44 

36  Of  what  kind  of  poffeiHon  reflitution 
is  to  be  awarded.  /^/^^  f 

37  To  -vhom  and  in  what  manner  fuch 
relHtution  ought  to  be  made.  288  f.  46 

38  By  whom  and  in  what  manner  fu  h 
reiUiution  may  be  awarded  and  given. 

IT  «  .  ^'  '^'^ 


A   Table   of  Principal  Matters. 


39'  How  rcilitution  (hould  be  bnrrcd  by 
a  cuntinuiLBce  of  pofleflion  for  three 
yeais.  Pagi  189  f.  53 

40  For  what  other  caufes  luch  rcftitu- 
tion  may  be  tt^ayed,  291  f.  59 

41  How  fuch  «  reilitucion  may  be  fupcr- 
frded  before  it  is  executed.   292  f  61 

42  H3W  fueh  a  reflitution  may  be  fet  afidc 
after  it  is  executed,  f.  63 


FORCIBLE    MARRFAGE. 

I  By  3  Hen,  7.  c.  2.  whoever  (hall  take 
a  maid,  widow,  or  wife,  againll  her 
will,  their  abettors,  procurers,  and 
knowing  receivers,  (hall  be  reputed 
principal  felons.  171  c.  42 

%  By  39  Eliz.  c,  9«  all  principals,  or 
procurers,  or  accelfaries,  before  fuch 
erfence,    are   excluded  from  dcrgv. 

f.'2 

3  The  indiclment  mud  fet  ftrth  that 
the  woman  had  lands,  or  goods,  or 
v/ji&  heir  apparent,  and  alfo  that  (he 
was  married  or  defiled.  f.  3 

4  So  alfo  it  ought  to  Hate,  that  the  tak- 
ing was  for  lucre.  172  f .  4 

5  If  a  fubfequent  force  is  nfcd,  it  is 
im material  whether  ihe  original  talk- 
ing was  voluntary  or  not.  f.  5 

6  Rcceivcjsi  are-  not  principals  unlels 
they  receive  the  woman ;  but  a  recep- 
tion of  the  man  only  will  make  an 
acceiTary  after  the  fadl.  f.  7 

7  A  fubfequent  confent  will  not  purge 
the  offence,  if  the  original  taking  be 
forcible.  f.  6 

8  Pnvtesj  who  are  no  way  parties,  are 
not  within  the  ibtute.  \\  8 

9  A  woman  taken  in  one  county  and 
married  in  another,  the  oiFender  may 
be  tried  in  the  lall  county.  f,  9 
10  A  woman  forcibly  taken,  may 
give  evidence  againft  the  ofrcncier,  ai- 
tiiough  (he  be  married  to  him.    (Nj  5 

FORDS.— ;W/  HigJr-Mayu 


FOR  E-T  EETH. 

I  Tr  \:^    faid  that  (Iriking  out  a   man*s 
fwrc  Uivriti,  vr.^ll  b::  ^uuifucd  by  fine 


and  imprifonment,  as  a  maim^  becaaie 
he  is  rendered  thereby  Icfs  ablc'ia 
fighting,  to  annoy  his  advci fary.  Pngt 

«75C.44 

F  O  R  E I G  l^.—nde  Cuim. 

I  What  places   fiiall   be   conixdered  » 
foreign.  65  {.  67 

FOREIGN  EDUCATION.  —  FiJi 
Educaiien^ 


FOREIGN  PRINCE.— r«/^iV- 

I .  By  3  lac.  I .  c.  4.  whoever  (hall  go 
out  of  the  realm,  and,  or  to,  ferie 
a  foreign  prince  or  (late,  not  ha\iog 
before  taken  the  oath  of  obedience, 
ihaii  fuffer  as  a  felon.  74  f.  1; 

2  And  if  any  gentleman,  or  officer;,  (hill 
do  fo,  without  being  bound  by  two 
fureties,  not  to  be  reconciled  lo  the 
fee  of  Rome,  or  enter  into  any  ccd- 
fpiracy  againft  the  king,,  he  /hafl 
fufter  as  a  felon*  fW. 

3  By  9  Creo.  2.  c.  30.  whoever  (hall 
enlill  hirofcif,  or  procure  another  co 
enliii  himfclf,  or  to  go  abroad,  or  on 
board  of  (hip,  with  intent  to  eaiid 
himfelf  in  the  fcrvicc  of  a  foreign 
prince,  without  licence,  fliall  fufcer 
death  without  clergy.  f.  16 

4  By  29  Geo.  2.  c.  17.  if  any  liibjcd 
(liall  accept  of  any  commiflion  iu  the 
(ervice  of  the  French  king/k  without  li- 
cence, ihall  iutfer  death  without  der- 

gy-  75  ^  »7 

5  Whoever  fhall  enter  into  the  Scotch 
brigade,  in  the  fervice  of  the  States 
Geueral,  and  (hall  not*  within  fix 
months  from  the  date  of  his  commif- 
iton,  take,  and  fubfcribe,  the  oaths 
of  allegiance  and  abjuration,  and 
tranfmit  a  certificate  thereof,  to  the 
fccretary  at  war,  (haii  forfeit  500/. 
half  to  th^  king,  and  half  to  the  pro- 
fecutor.  iiU. 

6  Summoning  a  man  to  appear  and  de- 
fend himfelf,  before  a  foreiga  pripce, 
was  antiently  hi;jh  trcafon.  40 

7/aJ 
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7  And  writing  letters  to  a  foreign  prince, 
inviting  him  to  invade  the  rc."lm,  is 
now  high  treason.  Pa,e  5  r 

4  8  Soiicicing  a  foreign  prince,  in  amity 
with  the  crown,  to  invade  die  realm, 
in  an  overt  adl  of  tlfi  inteHtion  tu  levy 
war,  and  may  be  laid  as  an  overt  nd 
9/ compaj/iag  the  kind's  death,  56  (N)  7 
9  It  is  fo  high  an  oHvnce  to  prefer  the 
the  intcred  of  a  foreign  prince,  that 
it  is  criminal  to  do  any  thing  which 
may  ia>;line  a  man  fo  to  do.      91  f .  3 


FORESTALLING.— r/Vr  Engroftm^ 


FORFEITURE. 


1  If  a  wife  incur  the  forfeiture  of  a  pe- 
nal llatutc,  the  hufband  may  bcmaJc 
a  party  to  an  action  or  inlormaticn 
for  the  fame.  5 

2  An  ofiender  executed  by  virtue  of 
the  writ  de  barttieo  combureuJof  for- 
feits neither  land  rtcjr  goods.     7  f.  10 

•3  The  limitation  of  a  fortcicare  to  t  .c 
crown,  in  a  datute,  is  mere  furplus. 

26  f.  33 

4  Whether  a  forfeiture  is  favcd  by  the 
death  of  the  parry  within  the  time  li- 

'  iriited  for  the  payment  of  it.      14  T.  6 

5  What  Ihalibc  forfeited  by  fih  deje. 

103  f.  7 

6  The  forfeiture  13  faved  by  a  pardon 
before  inquifition  found.  104 

7  After  inquifition,  the  forfeiture  (liali 
relate  back  to  the  time  the  mortal 
wound  was  given.  ihid^ 

8  Nothing  (hall   be  forfeited  (is  a  dco. 
;    dand   unlefs  the  party  die  within  a 

year  and  a  day.  loi  {,>] 

9  But  if  he  die  within  the  time,  the  i\:,T' 
fciturc  Ihall  relate  back  to  the  time  of 
the  wound.  ■  ibid. 


FORGERY. 

T  Forgery  is  either  by  tJie  common  law 
or  llature.  335.  c.  70 

a  At  commoii  law,  it  confi^A   in  falily  I 
■and' fraudulently  making  or  altering  » 


any  matter   cf  reiord  ;  or  any  other 

auibentU  matter   of  a  puhlU  nalure  ; 

as  a  parilh  regirter,  any  deed,  or  uj  1. 

Pa  J  335.  e.  70.   f.  I 

3  The  punilbment  is  line,  imprilcr.- 
meut,  aud  any  corporal  puaiihmrnt. 

ibid. 

4  If  a  man  make  a  feoffment  to  one, 
and  afterwards  make  a  fcoHmcnt  to 
another  of  the  fame  lancfs,  of  a  date 
prior  to  thefrjt,  it  is  forgery.        336 

5  So  alfo  if  he  had  paffcd  only  an  equi- 
table intervft.  ibid. 

6  If  a  perlbn,  in  drawing  the  will  of 
anorh:r,  inl^Tt  legacies  of  his  nwn 
hc;.d,  it  is  forger  v.  Hid, 

7  If  one  finding  anothrrs  none  at  ihe 
bottom  of  a  letter,  and  uaufes  the 
writing  to  be  cut  off  and  a  gcncnd 
release  to  be  written  over  the  n«me, 
and  then  takes  ofl*  th(f  feal  and  h.\cs 
it  to  the  releafc.  it  is  forgery.       ib:d. 

8  To  in  fen  in  an  indictment  the  nanu^s 
of  thofc  .'igainil  whom  in  trutJi  it  was 
not  found,  is  forgery.  ibid, 

9  So  alfu  to  make  any  fraudulent  alu- 
raticm  of  the  form  of  a  true  deed  in 
a  material  part  of  it.  ibid. 

10  A^  by  making  a  leafc  of  the  m^inur 
of  DuU  appear  to  be  a  leafc  of  the 
manor  of  6'«/i:by  changing  the  D  in- 
to S.  ibid. 

1 1  Or  by  making  a  bond  for  500  I.  .4  • 
pejr  to  be  for  5000I.  by  an  addition- 
al cypher.  ibiJ, 

12  Sir  Edward  Cokeys  opi.nion  that 
a  deed  fo  altered  is  rather yii/yr  ti);m 

forged,  controverted  and  JcnivU  t<»  be 
law.  ibid, 

13  For  fon»ery  does  not  fo  nia^h  co.;- 
fill  in  couiiterfciting  the  hani  and 
ical,  as  in  endeavouring  to  gi\c  ;-.?i 
appearance  of  truth  to  a  mere  Uro  ;t 
and  fallity  ;  and  by  forve  of  f.ith  fa!- 
fity  to  give  it  an  opcrution  whiLii  m 
juiliceit  ought  not  to  have.  3  ^; 

14  But  a  man  wno  writes  a  doed  in 
another's  mimt*  and  feols  it  in  hii 
prefence,  -and  by  hit  comoiand  i>  n')t 
guilty  of  thl!>  oflVnce.  ibid.  i.  3 

I  5    Neither  Ihull  an  obligee  be  pi;:)i.;iL\i 

for  ioigify  who  crafe*)   the  word  ii-vti 

and  infert^   vuirc:s\  for    it  i^    aiont* 

prejudicial  to  iiimiei/.  f.  ^ 

U  u  :V  \^  ^cw 
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1 6  But  if  it  (hanld  appear  that  this  al- 
teration was  to  prejudice  a  third  per- 
fon  it  is  forgery  ;  and  otherwife  it  is 
a  mijdemeamr.  Pagi  337.  f.  4 

1 7  To  write  a  will  offici9uJly  is  not  forge  • 
ry;  although  the  teftator  becomes 
iM»  compos  before  it  is  brought  to  hini; 
for  it  is  not  writing  without  privity ; 
but  giving  an  inilrument  or  nilfe  ap- 

^'pearance,    that  conftitutes  forgery. 

iS  Non  feafance,  as  by  leaving  a  lega- 
cy out  of  a  willy  is  not  forgery.   U  6 

19  But  perhaps  otherwife  if  the  omif- 
fion  of  one  bequeil  caufe  a  material 
alteration  in  the  limitation  of  a  be- 
queH  to  another.  iiiJ, 

20  But  in  this  cafe  the  Brfk  enquiry 
Ihould  be,  with  what  intention  the 
omiffion  was  made.  ihtJ. 

21  It  is  not  material  whether  the  forged 
inftruroenr  be  made  in  fuch  a  manner 
t  lat  if  it  were  in  truth  what  it  is  coun- 
terfeited for,  it  would  be  of  validity 
or  not.  338 

22  All  matters  of  record,  from  their 
high  public  importance,  may  become 
the  fubjeds  of  forgery.  UiJ,  f.  8 

23  So  alfo  may  a  privy  feal,  a  licence 
from  the  txcbequer  to  compound  a 
debt,  a  certificate  of  holy  orders,  and 
a  prote^ion  from  a  parliament  man. 

f.  9 

24  It  is  unqueftionable  that  a  man  may 
be  guilty  at  common  law  by  forging 
m  ^eeJ ;  and  moil  probably  by  forging 

'  a<will,  but  this  is  not  fettled,      f.  10 

25  It  is  laid  down  generally  that  the 
counterfeiting  other  writings  of  an 
inferior  nature  is  not  properly  for- 
gery, f.  1 1 

26  As  an  order  on  a  tenant  to  receive 
rent.  iUJ, 

27  But  they  are  punifhable  as  cheats. 

28  The  diftinftion  is  that,  the  counter- 
feiting of  writings  of  an  mutbentic 
fuhlic  nature  is  in  itfelf  criminal  whe- 
ther any  third  perfon  be  a£lually  in- 
jured thereby  or  not  ;  but  that  the 
counterfeiting  of  other  writings  of 
an  inferior  and  private  naiurt  is  no 
crime,  unlcfs  fome  oue  receive  &  pre- 
judice thereby.  339 


29  Or  roROEUT  by  iTATtfri^  Fifpr 

339  ''•  «« 

30  By  5  EHb.  c.  X4.  whoeverHudl  faVe- 

Iv  fom  any  deed,  charter  «r  writisf 
fealed,  coon  roll,  or  the  will  of  nif 
perfon  in  writing  to  the  inteat  that 
the  eftate,  or  feehold,  oriiilKritaacc» 
to  any  lands,  tenements,  or  keredi- 
tame^u,  freehold,  or  eopyhold,  or  the 
right,  title,  or  intereft  of  any  petfMi 
therein,  ihall  be  molefted,  lec.  DT  fliaU 
knowingfy  utter  the  fame  with- the 
like  intent,  on  convi£tioo,  hywOHaa 
of  damages  to  the  party  grieved, 
fhall  pay  double  coils  and  damagat, 
be  fetin  the  pillory,  have  his  ears  cot 
off,  hisnoflrilsflitandySuirft/;  §oMx 
all  the  profits  of  his  lands,  and  foicr 
perpetual  imprifonment.       339,  340 

31  But  the  uttering  (hall  not  extend  to 
any  attorney,  lawyer,  or  comiielkM-r 
who  fliewfi  fuch  deed  in  evidence  te 
his  client.  339 

32  And  if  fuch  forgery  be  of  any  cku-  : 
ter,  deed,  or  writing,  with  intent  10 
claim  any  eihite  or  intereft  for  a  tens 
of  years  in  any  premifos  not  bdng. 
copyhold— or  any  annuity  ia  lae*fo»> 
pie,  fee  tail,  or  for  term  of  life  ar 
years— or  if  fuch  forgery  be  of  aay 
obligation,    bill  obligatory,  acquit-  . 
tance,  releafe  or  diichaigc  of  any 
debt,  account,  5ec  of  any  thing  par- 
fonal,  the  o^der  (hall  pay  doaUe 
damages,  &c.  and  be  fetoathepil* 
lory  as  aforefaid,  have  one  of  bis  can 
cut  off,  and  foffer  imprifimmeatfcr 
one  year,  Arc*  340 

33  And  whoever  (hall  be  convidejf  of 
any  of  the  faid  offences  m  bdtui 
time,  he  (hall  Be  gnilty  of  feienj 
without  benefit  of  clergy.     iM.S.  14 

34  But  this  convidion  (hall  aotconupt  - 
the  blood  or  bar  the  defcent  of  hods. 
or  dower,  nor  extend  to  the  faJmgft 
&c.  of  fuch  inftruments  in  dx  fpiri- 
tual  courts.  ihid.  341 

35  All  jufUces  of  oyer  and  terminer 
and  affize  have  jurifdiftion  overthii 
offonce,  f*  '5 

36  A  falfe  cuftomary  of  a  copyhold 
manor  is  within  dbe  firft  faranck  cf 
thisaft»  3^1,  Cay 

57  St 
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)7  So  tlfo  is  a  leafe  for  years  or  a  grant 
of  a  rent  charge  for  years  in  the 
name  of  one  who  is  feized  of  a  free- 
hold or  inheritance.     Page  341  f.  18 

38  The  fecond  branch  of  the  adt  means 
only  iiich  forgeries  as  relate  to  an 
eftxte  or  intereft  in  efi  before.     341 . 

f.  18 

39  A  will  of  one  poflefled  of  fuch 
cftatc  mentioning  a  bequeft  thereof 
ia  witUnxhe  fecond  branch,  although 
tho  wills  are  not  mentioned,      f,  19 

40  The  forgery  of  a  leafe  of  lands  in 
Ireland  is  not  at  all  within  the  (la- 
tnee,  f.  zo 

41  Nor  is  a  dnd  containing  a  gift  of 
mereperfonal  chattels.       342>  f.  21 

42  Bat  a  ftatate  merchant,  or  a  recog- 
nizance in  nature  of  (latote  ftaple, 
are  within  the  meaning  of  the  word 
tfMjftfft'Mh— But  a  ftacute  ftaple  itfelf 
u  notj  for  it  does  not  require  a  feal* 

f.  22 

43  To  p«bli(h  a  deedj  ^fter  tnftrmation  I 
of  its  falfiqf,  is  an  uttering  within  the  | 
aa.  f.  23 

44  The  double  damages  {Vidi  Supra, 
No.)  ihall  be  governed  by  the  pe- 
nalty and  not  by  the  true  debt  ap- 
pearing in  the  condition.  f.  24 

45  A  (cGond  convidion  for  a  forgery 
of  'm  difoent  nature  from  the  liril, 
will  make  the  offender  gulty  of  the 
felony.  f.  25 

46  The  profecndon  muft  Aridlly  purfue 
the  words  of  the  ftatute.  f.  z6 

47  Bat  aa  indidment  fetting  forth  that* 
the  writing  was  indented  without 
addiag  it  was  fealed  is  fufiicient.  ibid, 

48  AnA/fifer  tafwt  /tatm  froprium  is  a 
good  legml  tranflation  of  the  words 
'*  upon  his  own  head."  ihid. 

49  A  -YCfdid  finding  de  tranfgrejponi  ^ 
fwrgnriittt  fridiSus  prout  fuperius  indie 

tmmiuHjupf^witur  is  fufficient.     343 

50  Bat  die  legiflature  have  inflictid 
diMib^  in  the  fir  ft  inftance,  on  the 
crime  of  forgery  in  the  following 
cafes.  iM.  (N) 

51  By  8  &  9  Will.  3.  c.  20. — To  forge 
the  €9mmen  ftal  of  the  bank  of  En- 
2land«-or  tny/taled  bank  bill  in  the 
aune  of  the  direfior»-*cr  any  bank 


note  whatfoever  figned  for  them— or 
to  erafe  the  indorfement  on  any  bank 
bill  or  note.  Pmgt  204,  205 

52  And  to  efiface  the  red  ink  mark  ufual- 
ly  made  upon  them  when  paid,  is 
trmfing  an  indorfement  wiihin  this 
ad.  Hid   (N) 

53  So  aifo  to  alter  the  amount  of  the 
fum  is  held  to  be  forger)'.  Hid. 

54  And  the  cafhier  nuboji namt  is  Jignei 
is  an  admifiable  witnefs  to  prove  the 
iox^rf.  Hid. 

55  By  II  Geo.  i.  c.  9. — ^To  utter  or 
demand  the  money  for  any  fuch  forg- 
ed, or  altered  bank  bill  or  note  with 
intention  to  defraud  is  Jingle  felony. 

f.  a 

56  By  12  Geo.  l.  c.  32.  to  forge  the 
name  of  any  of  the  cafliiers  to  any 
inftrument  in  writing  whatfoever  to 
obtain  the  property  of  any  of  the 
fnitors  in  chancery,  or  any  perfoa 
whatfbever>  is  felony  without  clergy. 

57  By  15' Geo.  a.  c.  13.  to  alter  any 
bank  note,  bank  bill,  dividend  war- 
rant, bond  or  obligation  under  the 
common  feal  of  the  bank,  or  any  in- 
dorfement  thereon,  or  to  utter  the 
fame  with  intention  to  defraud  any 
perfon,  is  death.  f.  4 

58  By  25  Geo.  3.  c.  2.  to  forge  any 
exchequer  bill,  before  the  f^inie  fhall 
be  paid  off  and  cancelled,  or  any  ex- 
chequer bills  to  be  received,  or  any 
indorfement  thereon,  ^'c.  with  intent 
to  defraud,  5:c.  is  death.  207 

59  By  9  Geo.  i.  c,  12.  to  forge  any 
exchequer  order  for  the  payment  of 
annuities — or  the  nameof  any  of  the 
proprietors,  ice.  is  felony  without 
tlcrgy.  ibid,  f.  8 

60  To  forge  any  (lamp  or  mark,  or- 
dered to  be  made  by  the  feveral 
ilamp  afls  (whicb  are  enumerated)  on 
any  vellum,  parchment,  or  paper, 
nviih  itttentien  to  defraud  bis  majefiy  is 
felony  without  clergy.  ihd.  f.  9 

61  By  13  Geo.  3.  c.  56.  to  forge  the 
fbmp  or  mark  ufed  in  making  gold 
and  iilver  plate  in  purfnance  of  1  z 
Geo.  X.  c.  26.  is  tronfportatijn  for 
fourteen  years.  208 

6 1  i^vi,^ 
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62  But  by  24  Geo.  3.  €.'53.  tocommit 
this  olfcnce  in  the  manner  therein 
defcribed,   is  death  witliout  clergy. 

Pa^e  208  f.  10 

63  One  of  the  marks  is  a  lion  paffant^ 
and  if  the  indiflmcnc  deicribe  the 
lion  to  be  ramfant  it  is  fatal.       (N) 

64.  By  24  Geo.  3.  c.  20.  the  manu- 
faiiurers  of  Sheffield  are  exempted 
from  the  injunctions  of  thcfc  ads.  (N) 

65  By  13  Geo.  3.  c.  56.  to  forge  the 
ftamps  on  filks,  callicocs,  linens  and 
fluffs  printed  in  Great  Britain  is  fe- 
lony without  clergy. , 

66  By  14  Geo.  3.  c.  72,  f.  8.  to  forge 
the  (l;)mps  on  printed  cottons,is  death. 

67  B}'  9  Ann.  It.  i.  c>  27.  f.  51*  to 
forge  the  common  fcal  of  the  South 
Sea  company  or  any  bond  or  obliga- 
tion under  the  fame,  or  to  utter,  .&c. 
is  felony  witliout  clergy.      208  f.  1 1 

t%  By  8  Geo.  1.  c.  22.  to  forge  any 
letter  of  attorney,  or  other  authorit}' 
to  tran.'^fcr  any  (hare  of  South  Sea 
ilock,  or  to  receive  any  dividends  or 
part  thereof-— or  the  name  of  any  of 
the  ptoprictors,  &c.  is  felony  with- 
out clergy.  208,  209 

^9  ^b'  25  Geo.  3.  c.  57.  to  forge  any 
lottery  orders,  &c.  is  felony  without 
clergy.  209.  f.  12,  13 

70  By  6  Geo.  I .  c.  1 8.  and  1 4  Geo.  2. 
c.  37.  to  forge  the  common  feal  of 
the  London  cr  Royal  Exchange  M- 
funince,  or  any  policy,  bill,  bond  or 
obligation  under  the  fame,  &c.  is 
death.  209  f.  14 

71  By  12  Geo.  1.  c.  32.  tj  forge  the 
hand  of  the  accountant  general,  regif- 
Xi^r,  clerk  of  the  report  office  in  chan- 
cery, to  obtain  the  money  of  any  of 
rhr  iuiror.s  is  death.  210    f.  15 

•2  By  4  Cfco.  2.  c.  iS.  to  ibrgc  a 
Mcilitcir.incan  paU,  ii  felony  withoiit 
clergy.  211  f.  17 

73  B\  '>  Geo.  2.  c.  6.  to  forge  any  en- 
try of  acknowledgment  of  any  bar- 
gainer in  bargain  and  faie  in  the  rc- 
gillrv  of  V'ork  whereby  the  freehold 
crinherititnce  (hall  be  molefled,  incurs 
the  p'jnalriej  of  5  Eliz.  [}*ide  Zupra, 
No  }  ill.   (.  19 


74  By  26  Geo.  2.  c.  33.  to  forge  any 
inarri9ge  rrgider^  or  any  liceftce  of 
marriage.  Pa^  e  211,212 

75  By  31  Geo.  z.  c  10.  co  forge  &ij 
letter  of  attorney,  bill,  ticket,  err* 
tificate^  afiignment,  laft  vbill,  or  an? 
other  power  or  authority  what^bcver 
in  order  to  receive  tkt  nonics  v 
wages  due  to  any  fcaxnen»  &c.  is 
death  without  clerg)'.  212 

76  By  9  Geo.  3.  c.  30.  to  otter  tlie 
fame  with  intention  to-  defraud  any 
perfon  whatfocver  is  felony  without 
clergy.  2r2 

77  By  31  Geo.  2.  c.  22.  &  4  Geo.  3. 
c.  25.  to  forge  any  letter  of  attoroei', 
or  other  authority  or  inftrumenr  to 
transfer,  fell»  ailign  or  convey  any 
ihare  of  any  capital  dock  or  funds— 
or  to  receive  any  dividend  attending 
fuch  (hare— or  any  annuity* — or  (hall 
forge  the  name  of  any  prcprietcr, 
&c.  he  (hall  fufier  death  withoitt 
clergy.  212,  213 

78  By  32  Geo.  2.  c.  14.  to  ibrge  flie 
mark  or  hand  of  the  rcceiverof  the  poft 
fines  is  death  y2iif/  clergy.  J13 

79  By  4  Geo.  3.  c.  c.  24.  to  coimter^ 
feit  ike  frank  upoii  any  letter  is  traof. 
portation  7  years.  ihid^  f.  25 

80  By  2  Geo.  2.  c.  25.  to  forge,  4c. 
any  deed,  will,  teflament,  bond, 
writing  obligatory,  bill  of  exchange, 
promiilbry  note  for  the  payment  of 
money,  indcrfcment  or  afignoKm 
thereon,  or  any  acquittance  or  re- 
ceipt either  for  money  or  goods,  with 
intention    to  defraud  any  perfon,  cr 

-by  31  Geo.  2.  c.  22.  any  corpora- 
tion, or  (hall  ntter^  &;c,  is  klcny 
without  clergy.  210  f.  16 

Si  By  7  Geo.  2.  c.  22,  to  forge,  &c, 
any  acceptance  of  any  bill  of  ex- 
change, or  the  number  or  prindpal 
funi  of  any  accountable  receipt  tot 
any  note,  bill,  or  other  fecuriiy  fcr 
the  payment  of  money  or  deHvery  cf 
goods  with  intention  to  defraad  any 
perfon,  or  by  18  Geo.  3.  c.  18.  any 
corporation,  is  death  without  clerg) . 

211  f.  18 

82  Forgery  may  be  committed  in  the 
nnire  cf  a  perl'cn  who  xxtvti  hid  ex- 
illencc.  2to{N>l 

83  Lonl 
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Coke's  definition  of  forgery 
ufrrn^  (No*-)  is  KoousaroYi.Page 
201 
pcrfon  finds  a  promLflbry  note, 
dbrfea  it  ia  a  fictitious  name 
it  to  get  it  iiircounced — this  is 

rgiuy  perfe^  fimilitude  is  not 
ry,  if  made  with  an  aptnefs  to 
;,  it  is  fttAcient.  (N) 

wMter  mark  is  not  eiTentially 
ry  in  a  iwgery  ef  a  bank  note. 

i  follows"  is  a  fufficient  aver- 
hat  the  tenor  of  a  forged  re- 
I  fet  out.  (N)  3 

only  necefiTary  to  aver  a  gene- 
mt  to  defraud,  without  fetting 
lie  particular  manner  in  which 
ttd  was  to  take  effed.  i^/V. 
rgery  of  a  will  it  i&  not  neccf- 
^^liarge  it  "  the  laft  will"  •*  a 
vriting  purporting  to  be  the  lad 
s  fufficient.  iifU, 

:  fpccics  of  *'  order  for  the 
1^  of  money  or  the  delivery 
^^^  may  be  the  fabjed  of 
/.  211  (N)  4 

;  evidence  is  neceffary  to  prove 
f  of  a   bill  of  exchange.  See 
«'3  (N) 

>RNICATION. 

tn  lewdnefs,  grofsly  fcandalous, 
liftiable  by  the  temporal  j  udgcs, 
and  imprifonment,  &c.        10 
Fide  Bawdy- bo  u/ts. 


%T.—Fidi  Fern. 
Deer  Hunters, 


Black  Aa. 


)airers  in   any  foreH,   &c«  will  > 
der  themfcives  to  the  keepers, 
lay  be  Hain  by  force  of  the  (la- 
maUfaaQribu$   in  farcis.     107 
f-iS 

U  N  E .  T  E  L  L  E  R  S .  '^Fide 
Fagrants. 

leo.  a.  c.  5.  whoever  fball  un- 
;  to  tell  lbrtunes>  or  pretend 


by  crafty  fciencv,  to  difcover  Aolen 
goods,  fhall  be  imprilbned  for  one 
year,  fland  four  times  in  the  pillory, 
and  find  furety  as  the  court  ihall  think 
fit,  ^«^9 

%  By  17  Geo,  ».  c.  5.  all  jugglers, 
fortune-tellers,  &c.  &c.  /hall  be 
deemed  rogues  and  vagabonds,   ihld. 


FOSSIL  S.— /7^  HichwajM. 


F  O  X  £  S.— /74V  Larienj. 


FRAUDS.  Fide  Cheats. Deceit.  Permits. 


FREEHOLD. 

1  The  goods  of  which  larceny  may  be 
committed,  ought  to  be  no  way  an- 
nexed jto  the  freehold.  141  f.  21 

2  Therefore  it  is  no  larceny  at  common 
law  to  (leal  corn  or  grais  growings 
or  apples  on  a  tree«  or  lead  on  a 
church.  ibid. 

3  But  by  43  EJiz.  c.  7.  to  cut  corn  or 
grain  growing,  to  rub  orchards,  to 
break  the  fences  cr  trees  therein,  10 
the  intent  to  take  the  fame  away,  or 
to  cut  woods,  underwoods,  poles, ^c. 
not  being ftUny  by  the  laws  of  this  realm. 
is  made  punifhable  at  difcretion.  214 

4  By  15  Car*  2.  c.  2.  the  houfesof  fu<:li 
otfenders  may  be  learched.  ibid. 

5  By  I  Geo.  j .  c.  48.  to  defb-oy  any 
timber  or  iruit  tree,  is  fine  and  im- 
prifonment.  ibid. 

6  hy  6  Geo.  1.  c.  16.  to  dcflroy  any 
wood  fpiigs,  trees,  poles,  thorns, 
quickfets,  6tc.  is  liable  to  the  fame 
puniihment.  21c 

7  By  9  Geo.  I.  c.  22.  to  deftroy  any 
trees  planted  in  any  avenue,  or  grow- 
ing in  any  garden,  orchard,  or  plan- 
tation, for  ornament,  flieltcr,  or  pro- 
fit, is  felony  without  clergy.  f.  4 

8  By  6  Geo.  3.  36.  whoever,  in  the 
night f  /hall  damage  or  dellroy  any 
timber,  tree,  &c.  or  any  ilirub  or 
plant,  of  the  value  of  5/.  &c.  &c. 
Ihall  be  traftfported  fcvrn  years,    i.  5 
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•9  £y  6  Geo.  5.  c.  48.  wlioever  (hall 
deface  or  damafte  any  timber  tree,  in 
txiy  of  the  king's  forefts,  (hall  forfeit 
20 A  &c.  for  the  firft  offence ;  thirty 
pounds,  &c.  for  the  fecond ;  and  for 
the  third,  be  tranfportcd  for  feven 
years.  Fa^t  216 

10  And  whoever  fiiall  c«t  or  deftroy 
any  (hrub,  root,  or  plant,  in  any 
cultivated  lands,  (hall  forfeit,  not 
exceeding,  40/.  for  the  firfl  offence  ; 
5/.  for  the  iecond  ;  and  for  the  third 
he  may  be  tranfported  for  leven  years. 

11  By  13  Ctco.  3.  c.  32.  whoeverfhall 
Ileal  or  dclboy  any  turnips,  potatoes, 
cabbages,  pai^fnips,  peale,  or  carrots, 
growing  in  any  garden :  or  by  31 
Geo.  2.  c.  35.  any  madder  roots, 
(hall  forfeit  10/.  217  f.  11 

12  By  25  Geo.  2.  c.  10.  whoever  (hall 
break  into  a  black  lead  mine,  or  be- 
ing there,  (hall  (leal  any  lead,  cawke, 
ScQ,  maj  U  traniportcd  for  feven  years. 

218 

13  By  4  Geo.  2.  c.  52.  and  21  Geo.  3. 
c.  68.  whoever  (hall  break,  with  in- 
tent to  fteal  any  lead,  iron  bar,  iron 
grate,  iron  pallifadoes,  or  iron  rail ; 
or  any  copper,  brafs,  cr  bell-metal 

'     urenfil,  or  fixture,  being  fixed  to  any 

'     dwelling-houfe,  &c.  &c.  he  may  be 

uanfported  for  feven  years.  218,  219 


F  R  E  G  1  T Vide  BurgLrj. 


FRENCH  KING.— /'/Vf  Foniin 
Prince. 

,    FRUIT — Viiefrtihold.     Ufonj. 

1  By  what  roeafure  it  (hall  bo  fold.    522 

r.  120 

2  The  duty  on  apples  and  pears,  f.  121 


FUND  S.—P'iJe  For^trj. 


VUJLZ  Y.:^yidi  Firm. 


GAMING. 

t    A  L  L  common  gambig-hourci  tst 
jTV.  indiclable  a6  nuifances.  -FmpTfiz 

f.6 

2  By  10&  II  Will.  J.  €.  17,  allttif- 
chievous  games,  called  locteiiei,  by 

'  (inter  aiim)  dice,  lots,  cjirdi,  te.  air 
declared  nuifanccs,  and  w|ioever  ihall 
keep  fuch  lottery,  fhall  forfeit  500/. 
&c.  364 

3  By  9  Ann.  c.  14.  f.  8.  to  afiamitaiid 
beat  any  perfon  on  account  of  flM«ies, 
won  by  gaming  is  forfcitarr  of  goodt, 
and  two  years  unpriibnmeitt.       164, 

265,245 

4  By  16  Car.  2.  c  7.  to  ufo  aoy  fraud 
or  unlawful  device,  in  pUyii^  at 
any  paftime  or  game,  or  by  bearing 
a  (hare  in  the  ftakes,  or  by  bettiagoo 
the  (Ide  of  fuch  a«  fiiall  play,  Incars 
a  forfeiture  of  treble  the  value.     545 

5  By  9  Ann.  c.  14*  if  any  pexfba  ikall 
by  any  fraud  or  (hift,  deceit,  ill  prac- 
tice, &c  in  playing  at  any  of  th; 
games  mentioned  in  the  ad,  or  b)' 
bearing  (bOces,  or  by  betting,  Ac. 
won  any  fum  of  money,  or  oSicr  va- 
luable thing,  on  convidion,  by  in- 
formation  or  indi£lment,  be  (ball  for- 
feit five  times  the  value,  be  deemed 
infamous,  and  fuffer  corporal  paoitb- 
ment,  as  in  caies   of  perjury.    345 

GAOLER. 

1  To  threaten  or  alTanIt  a  gaoler  (er 
keeping  a  prifoncr  in  fafe  cuiWy, 
is  a  contempt  of  the  law,  and  highly 
puniihable  by  fine  and  imprifimneot. 

jof.  14 

2  If  a  crixiinal,  in  endeavouring  to 
break  the  gaol,  aflaolt  )iis  gadcr,  lie 
may  be  lawfully  killed  by  him  » 
the  ajray.  207  f.  13 

3  If  a  gaoler,  by  durtfi  of  inpiiibo- 
ment,  compel  a  man  to  accoie  in  in- 
nocent perfon,  who,  on bisevideacc, 
is  condemned  and  execmcd,'  this  is 
homicide  in'  the  gaoler.  1  rl  d  7 

4A 
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^  A  gaoler  knovnng  a  prifoner  to  be 
infefled  with  an  epidemical  diflem per » 
confines  another  prifoner  againil  his 
will,  in  the  fame  room  with  him,  by 
which  he  catches  the  infedion,  and  is 
fnfPered   to  continue  there   and  die, 

'    this  is  a  felonious  killing.  P.  xi9(N) 

f  So  alfo,  to  confine  a  prifoner  in  a 
damp  room,  denying  him  the  convc- 
niencea  which  decency  requires,  by 
wtddk  filth  he  catches  a  dillemper  and 
dies,  it  is  felonious,  i^/^. 

6*  Gtolen  are  not  to  behave  with  wan- 
fOB  cruelty  to  their  prifoners,      i^V. 

f-  By  14  £d.  3.  c.  lo.  if  any  gaoler, 

-  or  under- keeper,    by  darefs,    make 

Any  prifoner  to  become  an  appeller, 

i^gainft  his  will,  he  is  guilty  of  felony. 

194 

B  It  is  immaterial  whether  the  approve- 
ment be  true  or  falfe,  or  whether  the 
i^pellee  be  acquitted  or  condemned  i 

9  An  enameration  of  all  the  flatutes  re- 
Udng  to  gaolers,  with  the  fubdance 
ofthcfubjcftsof  them.         ///</.  (N) 

10  How  a  gaoler  fhould  be  piinilhdd 
for  mifufmg  his  prifoucr.        3 1 1  f.  2 


GARDENS. 

I  Sy43EIiz.  c.  lo,  to  rob  any  orchard 
or  garden  ;  to  break  the  fences  there- 
in;  or  to  dig  or  take  up  any  fruit 
tree,  on  convi£Uon,  by  one  witnefs, 
before  one  magiftrate,  the  oficuder 
fhall  make  compenfation,  or  be  pub- 
licly whipped.  214 

4  By  I  Geo.  1.  c:  48.  whoever  (lull 
dcflroy  any  fruit  tree,  ihall  be  con- 
fined to  hard  labouifur  three  months, 
SeCm  &c  i^/^« 

3  By  9  Geo.  i.  c.  22.  whoever  Ihall 
deHtroy  any  trees  planted  in  any  ave- 
aue,  or  growing  in  any  garden,  or* 
chard,  or  plantation*  for  ornament, 
Ihelter,  or  profit  j  or  (hall  refcue  any 
offender,  or  procure  any  perfon  to 
commit  fuch  offence,  he  (hall  iuffer 
death  without  clergy.  2 1 5 

4.  By  6  Geo.  3 .  c.  36.  whoever,  in  the 
night  time,  (hall  pluck  up  or  dcftroy 
any  root,  flirub,  or  plant,  of  the  va- 


lue of  5  J.  growing,  or  bein  j  m  b 
garden  ground,  nurfery,  or  other  in- 
cioied  ground,  their  aiders,  ic.  fhal! 
be  traiiported  for  feven  years.     Pag^ 

5  By  6  Geo.  3.  c.  48.  whoever  (haJl 
pluck  up  or  deilroy  any  root,  (hiub, 
or  plant,  out  of  any  field,  nurfery^ 
garden,  or  gardtrn  grounds »  or  other 
cultivated  lands,  (hall  forfeit,  not 
exceeding,  40/.  for  the  firft  offence  ; 
not  above  5  /.  for  the  fecond ;  and  foe 
the  third  fuffer  tranfporution  I'evcn 
years.  2 1  i> 

6  By  13  Geo.  3.  c.  32.  whoever  IhaJi 
Ileal,  or  malicioufly  deftroy  any  rui  - 
nips,  potatoes,  cabbages,  parfaipa, 
peafe,  or  carrots,  or  Dy  3 1  Geo.  2. 
c.  35.  any  madder  roots,  growing  (ir 
being  in  any  garden,  or  lantls^  on 
convidion  by  one  witnei>,  b'jfore  onr 
juttice,  within  30  day*,  flull  forVit. 
not  exceeding  lOi.  and  the  valut  of 
the  things  taken  or  dcdroyeJ,  &c. 
&c.  1 1  y 

7  By  4  Geo.  2.  c.  32.  to  rip,  with  in- 
tent to  lleai,  any  lead,  iron  bar,  iron 
grate,  iron  palifadoc,  or  iron  rail, 
whaifoever,  or  by  21  Geo.  3.  c,  61. 
any  copper,  brals,  bell-metul  utenliJ, 
or  fixture,  being  in  any  garden,  or- 
chArd,  court,  yard,  fence,  or  outlet 
belonging  to  any  dweJling-houfe  cr 
other  building,  their  aiders,  Arc.  or 
ihall  buy  or  receive  the  fame,  fliail  be 
guilty  of  felony,  and  may  be  trani'- 
ported  for  (even  years,  or  imprilbnrJ 
for  one  year,  aud  whipped  thre^ 
times,  &c.  218,219 

GARMENTS. 

1  By  6  Geo.  1  •  c.  23.  to  idfaalt  any  ^tr- 
Ion  in  the  public  highway  with  intent 
to  fpoil  cheir  cloaths  or  garments  is 
rranfportation  for  fei-cn  years.      238 

2  If  the  aifault  therefore  is  made  in  the 
playhouies  or  other  building  it  is  not 
within  theadl.     Fieidtngsp,:nalLanAfs» 

G  ATE.— FidiFfnees. 

I  EreAing  a  new  gate  in  a  highway  1$. 
a  nuifauce  becaufe  it  intercepts  chat 
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free,  open,  and  legal   paflage,   the 

people  before  enjoyed.   Pagt  362  f.  9. 

404  f.  50 

t  But  where  a  gate  has  continued  time 
cmt  of  mind  it  (hall  be  intended  that 
xc  was  fet  up  at  firft  by  confent,  or 
laying  out  the  road,  in  which  cafe  the 
people  never  had  a  free  pailage.   363 

J  A  gate  that  is  a  common  nuifance 

may  be  pulled  down  by  any  perfon. 

364  f.  1 2 

4  By  6  Geo.  i.  whoever  ihall  break 
down  the  gates.  Sec,  of  fuch  places  as 
the  ad  dcfcribes  ihall  be  committed  to 
the  houfe  of  corredion ,  5rc.     1 9  2  f.  z 

5  The  punilhment  for  dcftroying  turn- 
pike gates.  1921193 


GAZETTE.— ;7^/  Smu^gling^     ^a- 
raniinem 


GENERAL     ISSUE. 

f  X  May  be  pleaded  on  the  flatute  19 
Geo.  X.  c.  21.  againfl  profane  curf- 
ing  and  fwcaring.  1 2  f.  4 

2  On  13  Geo.  3.  c.  78.  for  regulating 
highways.  420 

3  On    13  Geo.  3.  c.  84.  for  turnpike 
roads.  442 

4  On  9  5e  10  Will.  3.  c.  7.  concerning 
i'quibbs.  224 

5  On   9  &   10  Will.  3.  c.  41.  againll 
embezzling  naval  llores.  562 

^  On   6   Ann.   c.    31*  for  preventing 
lire.  .  197 

7  Oa  30  Geo.  2.  c.  24.  againll  gaming. 

8  On   17   Geo.    2.  c.  5.  of  vagrants. 

9  On  29  Geo.    2.  c.   30.  for  ftcaling 
iron.  232 

10  On  31  Geo.  2.  c.  29  Si  40.  bread. 

486  r.  s 

11  On  31  Geo*  2.  C.  40.   hay.    521.  \\ 

116 


G E oT U RES .— / V^*  Mu^^pught^r. 

I  No  afiront  by  bare  worJ<  or  gcflurt*^, 
however  faJi'c,  maliciou?,  or  .iggra- 


vated,  is  fuffidenc  provocation  to  ek- 
cufe  from  the  guilt  of  murder,    /^^r 

l24f.JJ 

GOX>.—VUt  RtUgitm.      Lcrd*s  D^. 
Cmmmcm  Prayer^ 

X  All  blafphemies  againft  God«  as  de- 
nying his  being  or  providence,  or  re- 
proaching J  Esvt  Christ;  or  falielr 
pretending  to  extraordinar7  coronuf- 
fions  from  God  are  high  otfences,  by 
the  common  law,  punifliable  with 
fine,  imprifonment,  and  fach  infa- 
mous corporal  punifhment  as  the 
court  (hall  direfl.  10  c  5 

2  By  9  Jt  10  Will.  3.  c.  32.  denying 
any  one  of  the  peribns  in  the  holy 
Trinity  to  be  God,  or  maintaining 
that  there  are  more  gods  than  one, 
&c.  on  conviction,  at  Wedminfter  or 
affixes,  renders  the  offender  incapable 
of  any  office  for  the  firft — difabfedio 
fuc,  &c.  for  the  fecond  ofencc;     7 

£11 

GOLD.— r#*  &/«. 

1  The  king  by  his  prerogative  b  in- 
titled  to  all  gold  mines.  70 

2  Endeavours  to  find  out  the  Phil^ 
fophers  fioni  being  found  prejudicia!, 

the  5  Hen.  4.  c.  4.  made  it  felwiy 
to  ufe  the  craft  of  multiplicatioD, 
but  is  repealed  by  i  W.  &  M.  c.  30. 

73»  74 

3  By  8  &  9  Will.  3.  c.  26.  whoever 
ihall  blanch  copper,  &c.  or  deal  in 
any  malleable  compoiitioQ  or  mixturr 
of  metals^  which  Ihal]  be  heavier, 
and  look  and  touch  like  flandard  gold 
he  (hall  be  guilty  of  felony.     7 1.  f.  * 

4  The  flandani  of  gold  confifis  ia  tmti 
carrats  of  copper  melted  with  22  car- 
rats  of  line  gold.  70  (N  J  I 

5  The  king  cannot  by  his  prerogad^e 
alter  the  ilandard«  ihJ. 


GOl.DSMITH.— r/Vif  BmUlim. 

I  By  6  &  7  Will.  3.  c.  17,  no  mohea 
filver  ft) all  be  0km pcd  unle fs  it  he 
mai'krd  aid  Uamped  at  Goldfnirh's 
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FfcU,  nnd  ccrtincd  under  the  hand  of 
one  of  the  wardens  of  The  goldfinichs 
that,  oath  had  been  made  by  the 
owner  and  one  credible  witncff  that 
no  part  thereof  was  the  current  coin 
of  the  kingdom,  nor  the  clippings 
thcwof,  ttor  plate,  S:c.  Fmge  72>  73 
2  No  broker  not  being  a  trading  gold- 
fiiiith  or  Refiner  of  iilyer  /hall  buy  or 
iell  any  buUion  on  paitx  of  Hx  months 
impriibnment.  73  f.  9 


GOODS.— r/Vr  S/okn  GooJs.    U/ury. 

GOOD  BEHAVIOUR.— riV^   Beba- 
%*iour»     Suretj\     Rtc$gmxance^ 

1  B^  }4Edw.  3.  c.  I.  jufiices  of  peace 
are  emjpowered  to  rcllrain  offenders, 
rioxers,  &c.  and  to  take  and^  arreil  ail 
tbbfc  they  found  by  indictment  9r/u/- 
ficitMt  and  put  them  in  prifon — and 
CO  take  of  all  them  that  be  not  of 
g9oifame  fufficicnt  furcty  and  main- 
prize  for  their  good  behaviour.     261 

2  Pcrfons  of  evil  fame  includes  perfon* 
of  fcandalous  behaviour  in  other  re- 
fpeds  than  thofc  relating  to ,  the 
peace.  ihid.  f.  2 

3  A  roan  may  be  bound  to  good  be- 
h:\viour  for  olFences  contra  bones  mons, 
as  haunting  bawdy  houfes  with  wo- 
men of  bad  fame  ^  keeping  bad  wo- 
men in  one's  houfe  ;  ipcuking  con- 
tcmptuoufly  of  a  julUce  or  a  mayor, 
though  not  in  the  execution  of  ottice, 
and  alfo  of  a  conilablc  in  the  cxccu 
tion  of  his  office.  ibid. 

4  But  no  one  ought  to  be  bound  to 
good  behaviour  for  rail),  quarrcl- 
lomc,  or  unmannerly  words,  unlefs 
riicy  tend  to  break  the  peace,  or  abufc 
the  government.  i^V/.  f.  3 

5  But  there  are  no  prccifc  rules  and  the 
magiftrate  has  a  difcrcticnary  power. 

262 

6  Surety  may  be  taken  of  all  he  may 
JDllJy  fufpeft  10  be  dangerous,  quar- 

•  relfome  or  fcandalous,  as  thofe  who 
llccp  in  the  day  and  wake  in  the 
night  ;  or  keep  fufpicious  company, 
reputed   robbers,    &.c.    caves  drop- 


pers, common  drunkards  i  and  all 
perfons  whofe  conduct  renders  them 
of  evil  fame,  Pagg  zbz 

7  A  variety  of  inttanccs  enumerated  in 
which  furety  for  behaviour  has  been 
taJkcn.  U,iJ.  (N)  1 

8  By  1  Mary  ft.  2.  c.  3^  it  may  be  rcr 
quired  of  per  Ions  con^vid^J  of  dif- 
turbing  divine  fervice.  309 

9  By  5  Eliz.  c.  21,  22  &  23  Car.  2.  c, 
25.  for  offences  againft  the  game 
laws.  187 

10  By  43  Eliz.  c,  23.  for  entertaining 
outlawed  felons. 

1 1  By  I  Jiic.  1.  c.  3  i  •  for  going  abroad 
infei^ed  with  the  plague.  241 

12  By  3  /ac.  I.  c,  13. — 5  Geo.  uc. 
15.  tor  unlawfully  hunting  in  parks. 

1S7 

'3  By  4  J^*-'«  I  •  c.  5 .   &  2 1  Jac.  I .  c. 

7.    on   conviction  a  fecond  time  fiir 

drunkenncfs.  465 

14  By  1  Will.  &  M.  c.  8.  for  refufing 
to  take  the  oath.s.  97,    9K 

15  By  5  Will.  &  Mary,  c.  13.  of  fc- 
Ions  after  pardon. 

16  By  9  Ann.  c.  14.  of  perfons  unlaw- 
fully gaming.  266 

17  By  X  Geo.  i.  c.  21.  difordcxi  ia 
dock  yard?. 

18  By  I  Geo.  I.  c.  48.  dcftroyin'^ 
timber.  214  f.  2 

19  By  9  Geo,  2.  c.  5.  pretending 
witchcraft.  ^ 

20  By  8  Geo.  2.  c.  20.  turnpikes,  193 

21  By  9  Geo.  2.  c.  35.  affilling  in 
running  goods.  2zj 


GOVERNMENT. 

1  All  contempts  .iguinfl  the  king's  go- 
vernment are  criminal  and  puinlhubie 
with  line,  imprilonment  and  fome- 
timt'S  pillory  at  the  difcretion  of  tl.c 
couit,  ^    .        92  c.  23 

2  As    charging   the    government  wirh 
.  opprjilion  or  wf^.ik  aduiinillrarion.  f.  x 

3  Or  doin^  ;^n  act  which  impliedly  cii- 
cour.'igc'o  rebellion,  f.   2 

4  Endeavouring  to  change  the  mnifurcs 
of  government  by  alarming  the  king's 
miiid.  f*  3 

5  S]  read- 
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5  Spreading  falfe  rumours  refpefHng 
the  government.      P.  gz.  c«  23.  f.  4 

6  Charging  the  king  with  a  breach  of 
his  coronation  oath.  f.  5 

7  Doing  any  thing  which  may  weaken 
the  government.  93  ^*  ^ 

S  And  it  is  faid  that  to  refufe  in  a  fo- 
reign part  to  pay  the  ufual  cudom  is 
a  contempt  of  government  for  which 
a  manmay  beindifled.  f.  7 

y  The  public  peace  is  the  end  of  all 
government.  '94 


GRADUATED    STCftiES.  —  Fide 
Hiolrways. 

GRAMMAR  SCHOOL. 

t  By  I  Jac.  I.  c.  4.  no  perfbn  fliall 
keep  any  fchool  or  be  a  fchool-mafler 
out  of  the  univerficies  or  colleges  of 
this  realm  except  it  be  in  fome  pub* 
lie  or  free  grammar  fchool,  &c.  on 
pain  of  40s.  18  f.  2 

GRAIN— r/V^  Granary.  Brtad. 

GRANARY. 

1  By  u  Geo.  2.  c.  22.  whoever  fliall 
doftroy  any  ftorchoufe,  granary,  or 
other  place  where  com  fhall  be  then 
kept  in  order  to  be  exported ;  or  Ihall 
unlawfully  enter  any  fuch  place  and 
take  and  carry  away  any  com,  flour, 
meal  or  grain  therefrom  or  fliall  throw 
abroad  or  fpoil  the  fame,  fliall  be 
tranfported  for  feren  years.    243  f.  2 

2  The  hundred  liable  to  the  amount  of 
looU  244 

GRAND    JURY. 

I  The  grand  jury  cannot  find  a  bill 
true  ror  part,  and  falfe  for  part,  as 
petty  jury  may.  286 

a  But  au  indidment  of  two  commh  one 
for  a  riot,  indorfed  by  the  jury  igno- 
ramus, the  other  for  an  aiiault  rc- 


toraed  kOa  mrw,  it  aDod.«-J(.v. 
FiMhn^fi.  p^p  ,$6 

3  T^e  court  may  ioipofe  aa  iuMdiiK 
fine  oQ  a  perfim  who  refefin  id  gife 
evidence  before  thegnnd  jwyooo- 
ceming  a  crime.  91  f.  4 

GRAND  LARCENY— «A£«i^. 

I  Grand  larceny  is  a  fifoiuovi  wd 
fraudulent  fmkimg  mtuf  emnyi^  mea^. 
the  mere  perfimal  goods  of-nother 
not  from  the  peHbn,  nor  out  of  lui 
houfe,  above  the  value  of  lad.  134 

GRANT.-^J^//  Mcmifofy.  Gmf^m^. 

I  On«a  fbrfeltore  of  goods  Ar  "  ab» 
fence  from  church*'  thekiag  caaMt 
grant  the  goods  over,  till  injal^^ 
found.  29  f.  46 

z  All  grants  of  monopolies  relating  it 
any  known  trade  axe  void  by  the  cooh 
mon  law.  470  f.  s 

3  By  the  comoum  law  the  king't  gnat 
to  any  particular  corporatiQa  «!  tk 
fole  importation  of  any  merchandize 
is  void.  470,  471 

4  The  grant  of  the  fole  iBgroAtf  of 
wills,  and  inventories  in  a  f^ntui 
court,  or  of  the  fole  making  of  bills, 
pleas,  and  writj  in  a  court  of  Inr  to 
any  particular  T^rCon,  is  void.    47a 

5  A  grant  for  the  fble  makings  iaport- 
ing,  and  felling  of  playiag^Ml,  is 
void.  I J 

6  Nothing  can  exclude  a  fnbjed  ham 
trade,  but  an  ad  of  parliamaDt.  (N)} 

7  But  the  king  may  grant  to  any  one 
the  fole  ufe  of  any  art  inveatad,  or 
firfl  brought  into  the  nalm  bf  tk 
grantee.  ^6 

8  The  king  may  grant  to  partiai- 
lar  perfons  the  fole  uie  of  Ibae  ptf* 
ticular  employments;  as  pnaciag 
the  hdy  fcriptures,  law«bookr,  to 

Ad. 

9  By  21  Jac.  I.  c.  3.  all  grantt  oTm- 
nopolies  are  dedmd  voad.  47s 

10  All  perfitts  tfifahlfd  -to  n6  daa. 

£9 
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^-t-  Afid  the  forc6  and  validity  of  fach 
-.  grants  (hall  be  heard  and  determined 

Jbf  the-otanmon  law,  Page^jz  f.  lo 
\f  IS  Hiyw  peHbns  aggrieved  by     fuch 

granU  ihall  be  reli^red.  472,  473 
r  If  Bnt  this  ^tute  (hall  not  extend  to 

rranti  of  prMUge,  for  the  term  of 

fourteen  years,  for  the  fole  working 
«•  •  €r  makng  of  any  new  manufadture, 

within  this  realm,  to  the  true  and  iirft 

xaventors.  ibid,  f.  14 

J4  liaanftftiires  newly  brought  into  the 
V   lealm,  are  within  thi£  grant  of  privi- 

riiege.  ibid. 

15  But  it  it  provided  that  fuch  grants 
Ihall  not  be  contrary  to  law,  nor  mif- 
chievous  to  the  ftate,  &c«  ibid. 

16  Mor  (hall  they,  in  any  wife  prejudice 
the  grants,  to  corporations  or  com 
panics,  &c.  ^         474  f.  19 

■tjr  Sundry  other  exceptions  out  of  this 
Aatute.  f.  20,  22 

^  ,  .  GRASS. 

I  "It  IS  no  larceny,  by  the  common  law, 

^  Co  fteal  com  or  gn^s  growing,  1)ut  a 

banowfpds.  143 


-G R  AV  S  R  S.—Fidi  Enffnevimgs. 

GRAVE  SEND. 

^  For  the  offence  of  furcharging  boats, 

pagngandjiavigated  between  Gravef- 

.    gad  and  Windfor.  5  69 


GREAT    SEAL. 

,1  BfiiEd.}.  c.  s.  ifamandocoun 
'    tavfeic  the  kin^s  great  or  privy  feal, 
te  ihall  be  guilty  of  high  treafon, 

61  f.  40 

%■  This  extends  to  aiders  and  confenters 

OS  well  as  to  adcMrs.  f^  49 

J.  Bat  BO  attempt  to  counterfeit  either 

.of  them,  will  amount  to  this  crime, 

f.  50 

4  Nor  u  fixing  the  great  feal  to  a  patent, 

isithoat  a  wanant  Sot  (o  doing,  high 

treafim,  f.  51 

Vot.I. 


(for  is  any  alteration  of  the  matter 
of  an  inilrument,  to  which  the  feal  U 
affixed,  a  counterfeiting  of  it.     Pa,i 

61  f.  52 
By  7  Ann.  c.  21.  to  counterfeit  the 
feals  ufed  in  Scotland  is  high  treafon. 

ibid. 

GROUSE.— r/W!rF^r«. 


G  R  U  D  G  ^.—Fidi  HprnicUe. 

If  two  perfons  fight,  m  ifuJicf,  are  re- 
conciled, and  after  fight  again,  it 
fhall"  not  be  pre/umed  that  they  fought 
upon  the  eld  grud^u  124^38 


G  U  A  G  E  R.— riV/  PubUc-Ihu/i. 


GUEST. 

1  A  gneft  who  has  a  piece  of  p^ate  fet 
before  him  in  an  inn,  may  be  guilty 
of  felony  in  fraudulently  taking  it 
away.  136  f.  6 

2  If  an  inn-keeper  refufe  either  to  re- 
ceive a  traveller,  as  a  gutft,  into  his 
houfe,  or  to  find  him  viduals  or  lodg- 
ing»  upon  his  tendering  him  a  rcafon- 
able  price  for  the  fame,  he  may  be 
fued  by  action  for  damages,  and  alfo 
indided  and  fined  at  the  fuit  of  the 
king.    ^  45»^-2 

3  And  it  is  faid  that  the  conflable  may 
compel  him   to  receive  fuch  guelh 

ibid. 

GUDGEON  S.—FidiFiJb. 

I  The  ufual  neti  for  taking  them  may 
be  uied,  provided  they  are  not  ufed 
for  fiih  prohibited  to  be  taken  by  fuch 
nets.  5 1 7 


G  U  I  L  T.—Fidi  Ififat.    Lunaiic. 
Femt  Covert. 

I  Thofe  who,  from  wenknefs  or  infir* 
nity  of  mind,  are  incapable  of  under- 
Handing  what  the  law  is  ^  and  thofe 
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who,  fi-om  their  fubjcftion  to  the 
power  of  others,  are  incapable  of  con- 
forming to  its  di£iates«  (hall  not  be 
found  guilty  for  their  difobedience. 

Page  I 
But  a  voluntary  caufe  of  difobedience, 
as  drunkennefs,  will  not  excufe  the 
guilt  of  an  offender.  5  f*  6 

Cafualry  and  misfortune  are  exmp- 
tions  from  guilt.  5  (^^) 

So  alfo  are  ignorance  and  millake, 
compulfion  andneceiTity.  ibid* 

But  ever)'  offender  mull  prove  thefe 
exemptions,  unleis  they  arife  from 
the  evidence  againft  him.  Hid. 


G  U I  N  E  k.—Vide  Coin. 

The  impreifion  of  a  guinea  being 
made  on  a  piece  of  hammered  gold, 
not  round,  and  in  an  impafTable  Ibte, 
is  not  a  counterfeiting  of  the  current 
coin.  62  f.  55  (N)  13 

By  15  Geo.  %.  c.  28.  to  wafh,  gild, 
or  colour  any  lawful  or  counterfeit 
iliiliing,  or  a  fixpence,  or  add  to,  or 
alter  the  impreflion  of  either  fide  of 
iuch  (hilling  or  fixpence,  with  intent 
to  make  the  fame  refemblc,  or  look 
like,  or  paA  for  a  guinea  or  a  half 
guinea,  or  to  aid  or  counfcl  therein, 
&c»  is  high  treafon.  65  f  64 


GUINEA    PEPPER.— fVdV  ^&  and 
Bur,  No.  4. 

GUN- POWDER. 

i  By  21  Jac.  I.  c.  3.  againft  grants  of 
monopolies,  it  (hall  not  extend  to 
grants  concerning  digging,  making 
or  compounding  of  faltp^tre,  or  gun- 
powder, &c.  474,  475 

2  ^y  i(f  Car,  .i.  c.  21.  ali  per/hns  may 
import,  make,  and  fell  gunpowder, 
or  ch^  matfiriaU  thereof,  noCwithAanJ- 
log  any  inhibitiont  475 

".  '  G  U  N.    .  • 

I  To  fire  a  gun  among  a  multitude  of 
people,*  w  cvvaeuct  vif  a  felonious  in- 


tent^  and,  if  death  enAie,  it  iinll  be 
murder.  Pagtii^Liz 


GYPSIES.— A^/V*  BgjfUmm. 


HABEAS     CORPUS. 

I  A  man  committed  by  the  Qtiritnal 
court,  for  hercfy,  may  foe  out  a 
Habeas  Cmrftu  to  the  lUng^a  Bench. 

6f.7 

H  A  B  I  T^ 

I  By  5  Gto.  I.  c.  4.  if  any  mayor, 
bailiff,  or  other  magiilrate,  (hall 
wilfully  refort  to  any  other  place  of 
divine  worihip  than  the  church,  ia 
the  gown  or  any  ocher  peculiar  hakit 
of  his  office,  kc.  Sec.  he  fttidtMif- 
abled.  ,y,,8 


HABlTATIONr._F/y/  ffni/e.    ^. 
glary.     Arfon,      Affray. 


HACKNEY  COACHMEN. 

By  9  Ann.  c.  23,  hackney ctfadttn 
are  permitted  to  work  within  tlK-bilh 
of  mortality  on  a  Sunday.  -  it 


HALFPENNY. 

1  By  15  Geo.  2.  c.  28.  wfaoe^  Aifl 
counterfeit  a  halfpenny  or  birthing, 
their  aiders,  &c.  Oiall  faffirr  two  vwrs 
imprisonment,  and  find  forety  Ibriwo 
years  more.  -^i^  p, 

2  By  II  Geo.  3.  c  4c.  wkeeterMl 
coin  a  halipeni^y  or  a  IkfCliiBf,  Ki 
aiders,  Ic,  ihall  be  gnHt>-of MMf. 

*   jfj 

3  By  IS  Geo.  3.  c-iS.  to  JSfe,  «h#, 
wafh,  or  c»io«r?-t>r  to  add  itiimr 
alter  the  imprefiion  of  a  halfpmy  or 
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fiurthin^^  with  an  intent  to  make  them 
Ux>k  like»  or  pafs»  for  either  a  fix- 
pence  or  a  fhiliingy  or  to  aid,  &c. 
is  high  treafon.  P^gt  65  f.  64 


H  A  ND.— ^iV^  Mmm.    Fimggr. 


WAKES^-'^i^iLinrsDa^.   Black  M. 


HARBOUR.     Vidijijkit.     Cbmrcb. 

I  By  3  Jac.  I.  €.4.  whoever  (hall  har- 
bour, in  his  houfe,  any  fervant,  fo- 
jonracry  or  Granger,  &c.  who  (hall 
not  go  to  church,  to.  ihall  forfeit 
to/,  a  month.  51  c.  11 


HAWKS. 

I  Hawks  reclaimed  may  be  the  rubje£l 
of  larceny,  not  only  at  common  law, 

'  iu  refped  of  the  great  value,  of  this 
bird,  but  by  force  of  37  £d.  3.  c.  19. 

«43<-23 

B  Bqt  the  ftealer  muil  know  them  to  be 

reclaimed.  ihid, 

)  For  not  pofTeiTing  animus  n^ertenM, 

they  are  to  be  coniidered  fenf  naturtt, 

and  therefore  common  property.    1 44 

f.  26 

f  %o  alfo  it  feemt  felony  to  fteal  the  eggs 

or  the  young  of  reclaimed  hawks,  jed 

'fufn.     fiut  the  I  He-n.  7.  c.  17.  has 

appointed  a  iefs  puniihment  to  this 

oli'ence.  f.  27 


HAY    and   STRAW. 

By  t  W.  &  M.  c  8.  every  trufs  of 
old  hay,  for  fale  within  the  bills  of 
mortality,  between  ift.  Auguft  and 
June,  ihall  weigh  561b.  and  new  hay 
from  June  to  Augiift,  6olb.  on  pain 
of  16^.  a  trufs.  .   J2irii5 

By  3 1  Geo.  2.  c.  40.  all  ftraw  with- 
in the  bills  of  mortality,  ihall  be 
ibid  in  bundles  weighing  |6  lb.  on 


fain  of  I/,  for  every  bundle  deficfeift. 
Page  ^21  f.  116 
And  everv  trnfs  of  hay  ihall  be  found 
and  good,  and  both  the  bands  not 
exceed  the  weight  of  5  lb.  on  pain  of 
3/.  for  every  bundle.  f.  117 

No  falefman  ihall  buy  hay  or  ftraw  on 
his  own  account,  othef  than  for  his 
own  confumption,  on  pain  of  1  /  for 
every  trufs.  f.  1 1 8 


H  E  A  LT  H.— ^#V«  ^arantitti. 


HEARING    MASS. 

By  23  Eliz.  c.  I.  tvery  perfon  who 
ihall  fay  or  fing  mafs,  ihall  forfeit  200 
marks,  &c.  And  every  perfon  who 
ihall  hear  mafs  100  marks,  ice.    39- 

c.  IV 
By  II  &  12  Will.  3.  c.  4.  whoever 
ihall  apprehend  a  popiQi  pricft,  and 
convia  him  for  faying  mafs,  ihall  re- 
ceive 100/.  fa 
But  by  18  Geo.  3.  c,  60  the  penal- 
ty is  repealed,  provided  the  party 
take  the  oath  there  enjoined.         f.  3 


HEDGE  STEALING Fide  Freehold. 


HElFEK^nJe  Caak. 


HEIR. 

By  I  Jac  I.  c.  4.  the  heir,  if  he  be 
no  recufant,  or  if  he  be  fuch,  and 
conforms,  i)iall  be  freed  from  ail 
penalties  incurred  by  his  anceilo^'s 
recuiancy,  unlefs  two  parts  of  the 
lands  were  fcized  by  the  king  in  the 
ancellor's  life,  and  then  they  ihnll  10 
continue  till  the  whole  debt  b?  lf*vi- 
ed ;  but  he  ihall  not  extend  the  other 
third  part  of  the  lands.  3^  f.  5  5 

The  heir  has  no  remedy  but  conform- 
ing to  free  his  fee^fimpic  lands/  whe- 
ther ieiaed  in  the  ancellor's  life  or  nor. 

Xx  a  ^ 


A  Table  dP  P&ihcxpal  Mattiks. 


Bat  Kis  hadi  in  ice  tail,  from  fuch 
hii  aaoeftors,  are  not  chargeable  on 
aconviaion  of  fuchanccftortjrpro- 
cUnatioii.  F^  30  f*  5^ 

On  a  oonvidion  by  judgment,  they 
axe  chargeable  by  force,  33  Hen.  8. 
c.  9.  ibid. 

But  the  above  opinions  (eem  queftion- 
able.  ibid. 

I  Perhaps  an  heir  tail  is  chargeable  only 
with  die  fbrieitares  of  thoie  months 
whidk  are  contained  in  the  indid- 
nient,  and  not  for  the  months  fubfif- 
qoedt  to  the  convi^on.  3 1 

r  The  heir  apparent  may  maintain  his 
anoeftor.  538  f.  14&  15 

)  The  ion  of  a  qoeen  regnant  b  includ- 
ed under  the  words,  <^  eldeft  ibaand 
heir,*'  in  the  fiatnte  of  treafens ;  and 
alio  the  feoond  fen  after  the  death  of 
the  £rft.;  but  a  collateral  heir  is  not. 
53f.2i(N)a 


Thepunifluocnt  of  ilealiqg  an  heirefs. 
lyit  17a 


HELPING  to  STOLEN  GOODS^ 
Vid$ftdenG-ds. 


HERESY. 

HereQr,  among  proteibrnts,  is  a  falie 
opinion  repugnant  to  feme  of  the  ef- 
fentia!  dodrines  of  rcveakd  religion. 

5ca 
The  particular  erron  called  herefy, 
are  intricace  and  innuoierable.  6 
The  rdbainti  upon  the  high  oommif- 
fion  court,  that  ao  nouts  ihonld  be 
jcyudged  fefcdcal,  bur  thofe  fe  de- 
termiued  etther  by  fcriptnre,  ibme  of 
the  gownl  oonndls,  or  parliament, 
ate  jpood  fuideatothe  fpiritual  courti. 

ibid. 
The  coairocatioa  may  dedaie  what 
opinions  are  heretical.  6  f .  3 

But  it  \B  queilionabteif  they  can  con- 
vcik:  and  coovid  a  heretic.  ilui. 


>  Every  bifliop,  in  his  diocefe,  may 
convid  and  proceed  by  church  cm- 
fares.  Page  6  L^ 

f  Hot  no  other  fpiritual  judges  can. 

ibid, 

tf  For  a  convidion  before  the  ordinarjr 
would  not  warrant  the  writ  di  btrttiit 
comburendo.  ibid. 

9  ^y  24  Hen.  8.  c.  9.  the  archluihop 
of  either  province  may  cite  any  per- 
fon  befere  him  for  herefy,  if  the  im- 
mediate ordinary  con  fen  ts,  or  if  he 
negled  his  duty  in  •puniflung  the 
fame.  L  35 

10  Proceedings  cannot  be  had,  at  com- 
mon law,  in  the  temporal  courts, 
tnerely  for  herefy.  f.  6 

1 1  If  tbs  public  peace  will  probably  be 
difturbed  by  the  mode  of  maintain- 
ing the  errors  of  hoefy,  the  o&ncler 
may  be  indided.  ibii, 

1  z  A  temporal  judge  may  iaddeatally 
uke  notice  of  herefy.  f.  7 

13  As  on  a  habeas  corpus,  or  an  afiioo 
for  faUe  imprifonment.  ibU. 

14  Certain  aflertions  adjudged  not  ht- 
xtfy*  ihd. 

15  In  qmmri  imfidii  if  the  hiOop  plead 
that  he  refufed  the  clerk  for  herefy, 
he  muft  (et  forth  the  particular  pttni. 

6,7 

16  A  temporal  court  having  conoianoe 
of  the  original  caufe,  may  dcd^ 
whatever  is  incidental,  to.  7 

17  In  herefjr,  the  appeal  muft  be  to  a 
higher  fpiritual  tribunal;  the  party 
aggrieved  cannot  apply  for  a  prohi- 
bition, f.  9 

18  How  herefy  was  andeiitly  puaifted. 

f.  10 

19  The  writ  di  btniicm  tmnUmdM  abo- 
lilhed.  iW. 

20  Itdidnot  iicuraforfeitufeofdtber 
land  or  goods.  ibtL 

a  I  Ail  the  ftatntes  audiorifiug  feffti- 
Cure  or  imprifenment  for  hertfyt  ait 
repealed.  C 11 

aa  Yet  new  a  herttic  may  be  taken  op- 
en e»MHwr«iV«/#  €mfi4md§.  iU. 

23  ^y  9^1U>  W.  3«  c  3  a.  denyiif 
any  of  che.perfens  in  the  Truiity  to  i 

I  GoD^;  maJBiainMig.  -there  ans  aoft 
godsthao  one  I  dcayuiig  the.tnuhtf 
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Chrifiimtity ;  or  the  cHvinit^r  of  the 
fcriptoresy  renders  the  oiender  inca- 
pable in  law,  &c.  &c.  and  liable  to 
three  years  imprifonment.     P.  7  f.  1 1 


HiERETICO  COMBURENDO. 

1  Formerly  hereticks  were  bamt  by 
force  of  this  writ.  7  f,  10 

2  Bat  by  29  Car.  2.  c.  9.  this  writ  is 
abolilhed.  f.  11 

3  Witches  flidently  burnt  by  force  of 
this  writ.  8  f.  2 


HIDES.— F/Vr  Slmrngkhr  Homft. 

I  By  26  Geo.  3.  c.  71.  to  disfigure  any 
hide»  &c.  at  any  flanghtering  houfe, 
authorifed  by  this  zSt,  without  a  cer- 
tificate, or  before  notice  to  the  in* 
fpedor,  is  a  mifdeineanar.   181  f.  13 


HIGGLER. 

t  Not  permitted  to  trsvel  on  a  Sunday. 

II,  12 

HIGH  SEAS.— ^iV/PiViirf. 

HIGH  TREASON.— ^fV^  Tnafim. 

HIGHWAYS.— ^iV#  Tumfiki  R^ads. 

I  Highways  treeither  loot  ways,  park 

ways,  or  court  ways,  &c.  366 

3  A  common  river  is  a  public  highway. 

L  I 

3  A  horfe  cauieway  is  a  highway,  ibid. 

4  A  thoroughfare  is  a  highway.      ibid. 

5  Every  way  common  to  all  fubje^is 
from  town  to  town  is  a  public  high- 
way, ibid. 

€  But  a  way  to  a  pari(h  church  or  to 
the  common  fields  of  a  town,  or  to 
a  private  houie,  or  perhaps  to  a  vii- 
lage  which  terminates  there,  is  a  pri- 
vate  way  and  not  a  highway.       367 

7  The  building  of  a  ftreet  is  a  dedica- 
tion of  the  Jughway  to  the  public  ; 
but  the  foil  ftill  mnaiiu  in  the  owner. 
ibid.  (N)  I 


8  If  a  highway  through  an  ,op^  field 
be  impaflable,  the  people,  may  go  by 
outlets ;  even  over  com  fowed  there- 
on. ,^Hfi^^'^ 

9  The  grantee  of  a  way  may  remove 
obftrudiont  therein.         ibid.  TN)'  2 

10  But  he  cannot  dig  tmches  to  let  oS 
water  fh>m  the  way,  which  the 
grantor  has  caufed ;  for  he  ha»  no  in« 
tereft  in  the  foil.  ibid. 

1 1  But  he  may  have  an  adion  for  ipoil- 
ing  the  way ;  and  perhaps  mxf  go  on 
an  outlet  of  the  wrongdoer.       ibid. 

12  If  a  private  way  be  fpoiled  b^the 
grantee^  he  ihall  repair  it,  and  not 
the  grantor,  unleis  the  grantor  has 
bound  himfelf  ib  to  do.         .  •    ibid. 

13  An  ancient  highway  cannot  be 
changed  without  an  md,  quod  dammum 
and  inquifition  thereof.  L  3 

14  A  way  changed  without  fuch  au« 
thority  may  be  ftopped  up.  ibid. 

16  And  trespafs  will  lie  fi:>r  going  on 
fucb  new  way.  ibid. 

17  Neither  are  inhabifanti  bound  to 
watch,  anfwer  for  robbing  in,  or  to 
repm/iub  new  road.  ibid. 

1 8  But  if  a  riv0r  change  iu  courfe,  the 
highway  continues  in  the  new  chan« 
nel,  in  the  fame  manner  as  in  the 
old.  368 

19  The  owner  of  land  through  which 
a  road  runs  is  obliged' to  repair  unlefs 
he  inclofes.  (N)  3 

20  But  not  a  road  changed  hy  ad  fupd 
dammum,  except  the  jury  impufe  fuch 
obligation  upoa  the  pcrfiin  who 
brings  it.  ibid. 

21  The  fiune  confequeoces.  alfo  refult 
from  the  power  given  by  ftatute,  to 
commiffioners.  ■ .       ibid. 

22  Generally  the  occnpieri  of  lands 
are  bound  to  repair  tke  highways  in 
the  parilh  where  fuch  lands,  lie.    f.  $ 

23  But  the  tenants  whofe  lands  adjoin 
the  roadf  are  bound  to  feour  their 
ditchet«  ibid. 

24  Private  peribns  may  be  bnrthened 
to  repair  highways  either  in  refpeft 
xx>  the  occupation  of  lands;  or  by 
prefcription.      .    >,  ibid. 

25  In  r^ped  to  .lands  i  as  where  the 
owner  indofet  the  lands  through 
which  the  highway  lies.  u6 

X  X  3  -L^  fiw^e^ 
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26  And  if  the  adjoining  lands  belong 
to  feveral  owners,  each  are  equally 
obliged  to  repair.  Pa-^i  368  f.  7 

27  But  if  the  owner  throws  down  the 
inclcfure,  he  is  thereby  relealed  from 
the  burthen  of  repair.  369 

28  In  an  a  J  quttl  damnum  t)ie  parifhion- 
ers  Old]  repair  the  new  road.      (N)4 

29  But  another  pariilu  who  gain  no  be- 
nefit from  the  change  of  the  road 
ihall  not  repair,  although  it  goes 
chrongh  part  of  fuch  porilh  ;  but  the 

Eeribn   fuing  out  the   writ  and   his 
cirs   (hall  repair   fuch  port  of  the 
road.  ibid* 

30  A  coiporation  may  be  bound  to  re- 
pair by  force  of  a  general  prefcrip- 
tion.  f.  8 

31  Nor  \&  it  any  excufe  that  they  did 
nfe  to  repair  \t  omi  9/  charity m      ibid. 

52  fiat  a  private  pcrion  cannot  be  bound 
by  a  general  prefcription.  ibid. 

33  A  tenant  in  fee  may  be  bound  ro- 
ti%ni  tihura.  ibid. 

34  A  tenant  at  will  may  be  indii^led 
tor  iufifering  a  houic  on  the  highway 
to  grow  ruinous*  ibid. 

55  But  if  theparifhbc  indicled,  where 
a  particular  pcrfon  is  bound,  either  by 
tenure  or  prefer i-pti on,  they  cannot 
dikharge  thenifelves  under  the  ge- 
neral iiiue,but  mud  plead  it  ipecially. 

ibid.  f.  9 

56  A  parifh  in  two  counties ;  the  in- 
di<ltmciit  may  be  againft  that  part 
only  where  the  Itighway  lies.     (N)  5 

37  buc  an  iiiuictinuat  againil  a  particu- 
lar diviiicn    of  a  pari  ill,,  muft  fliew 

.  how  fnch  divifion  art  bound  to  re- 
pai'.  ibid. 

38  O^   HIGHWAYS     BY    STATUTE/     I  3 

.  Geo.  3.  c.  78.  370 

39  Occupiers  of  ;o/.  a  year  keeping  a 
team  of  thrtc  iiorle»s  iliall  icnd  ciie 
fame  to  do  ilatute  duty  for  fix  days  in 
every  year.  ibid, 

40  And  fo  tor  another  fix  days  in  every 
year,  tor  fivcry  50/.  a  year  which  he 
ihali  occupy  over  and  above  the  faid 
5  J  /.  ibid. 

41  iJo  alfo  every  perfon  who  fliall  oc- 
cupy 50/.  in  any  other  pariih  than 
that  in  which  he  rc:l'ic5.  icrd. 


4X  So  alfe  every  peHbn  occopyiD^  ^/. 
a  year,  but  not  keeping  a  team, 
ihall  fend  a  team,  Btc.  Pmge  fyo 

43  PerfoDs,  .not  keeping  a  team,  but 
occupying  under  50/.  a  year,  either 
where  he  does  or  does  not  reside,  ihall 
pay  to  the  farveyor  within  ten  days 
in  lieu  of  the  duty,  for  every  20  /. 
a  year,  he  ihall  occupy,  one  penny 
for  every  day's  duty,  &c.  37 1 

44  Perfons  keeping  a  team  and  not  oc- 
cupying 30/.  a  year  (hall  only  fend 
one  man  with  their  teams, 

45  Whoever  (ball  keep  a  cart  md 
horfe,  and  not  a  team,  fliall  iend  the 
fame  and  one  labourer,  or  pay  compo- 
fition  as  afbrefaid,  at  the  optioB  of 
the  furveyor.  372 

46  Perfons  above  eighteen  and  nwier 
iixcy  years  of  age  not  cxxopying  4]. 
a  year ;  not  being  apprentices  or  me- 
nial fervants,  if  they  have  not  other- 
wife  perfc\rmed  or  committed  ihaU  by 
thcmfelves  or  by  deputy  perform  the 
iix  days  duty.  ibid. 

47  Whoever  diall  keep  a  coach  or  other 
carriage,  and  not  a  team,  nor  occo* 
py  50  /.  a  year  (hall  pay  ene  lliilling 
for  tvery  days  (btute  duty,  for  every 
horfe  drawn  in  fuch  carriage ;  or  tfce 
compofition  as  afore^d  $  at  the  option 
of  the  fiTveyor. 

*47  If  the  carriages  required  are  not  k- 
ceifary  ;  the  owners  ihall  fend  three 
men  or  pay  4  /•  6  d.  in  lien  tfaeieof. 

ihJ» 

48  The  labourers  ihal!  furniih  tbemJtbvtM 
with  proper  inflrumcnts  for  the  fta- 
tute  labour,  and  (hall,  with  the  teams 
and  carriages,  work  eight  liours  i 
day.  ibid, 

49  If  perfons  do  not  (end  a  fudicitfnt 
labourer,befide6  the  driver,  or  if  they 
fhall  difobey  the  furveyor  he  may  dit- 
charge  them  and  recover  the  forfei- 
ture iVom  the  ouner,  as  if  the  fane 
had  not  been  fent.  373 

50  A  iknd  cart  and  one  horfe  to  be  ac- 
counted half  a  team  ;  every  cart  and 
two  horfes  as  two  thirds  Of  a  leatn. 

5!  \t  thf  duty  r(S)uire  it,  the  fnrveyor 
I      may  oixlcr  it  10  be  perfbrtned  with  a 
wsftcn.  iW, 
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Sz  The  furveyor  (hall  give    four  days  68  But  fuch  an  order  is  bad  anlefs  it 


notice    to.  the  occupircrs,  &c«  when 
.  and  what  iiatate  daty  is  required. 

53  Default  id  fending  the  carriage, 
team  and  men  forfeit  lo/.  for  cwcry 
cart  with  one  horic  and  one  man,  3  /. 
every  cart  with  one  horfe  and  two 
men  5  i.  every  labourer  is.SJ,  3  74 

54  The  forfeitures  to  be  applied  to  the 
^ghways.  The  furveyor  to  be  im- 
partial, ihid, 

55  But  the  ft^tttte  duty  may   be  com- 
■  pounded  as  the  judices  diall  dii-ecl, 

pot  exceeding  the  latcs  mentioned  in  j 
the  ilatute.  374 

56  But  if  aneceiTity  fliQuld  arifcin  any 
particular  place,  the  jutlices  may  iu- 
perfede  the  liberty  of  compounding 
and  order  the  ftatute  duty  to  be  per- 

.  formed  in  kind  ;  and  lots  (hall  be 
drawn  which  of  the  inhabitants  (lull 
fo perform  it.  375 

57  The  juftices  may  mitigate  the  coni- 
podtion,  where  part  of  the  occupa- 
.uon  lies  in  another  par i(h.  376 

58  The  manner  in  which  thefurveyor» 
(hail  give  notice  of  the  time  and  place 
for  compoundingj  and  how  fuch  com 
pofuions  (hall  be  paid.  377 

59  Where  a  draught  or  plough  is  kept 
and  no  carriage,  one  (hilling  (liall  be 

,  paid  for  every  hori'e  or  pair  of  oxen. 

ibid.  L  14 

60  The  inhabitants  may  appoint  three 
months  in  the  ye:ir  in  which  no  lia- 
tute  duty  fhali  be  |h.t formed.       ibid* 

6i  The  livings  of  the  deigy  are  with- 
in this  (latttte.  f,   1 5 

62  Lands  luiiered  to  ///  frij2>n  neither 
occupied  or  let,  arc  liable  to  perform 
the  duty.  f  17 

63  The  performance  of  the  (Utute  du- 
ty i.s  no  anfwer  to  an  iuUii^tment  for 
not  repairing.  f.  18 

O4.  The  manner  in  which  the  funds  of 
turnpikt  roads  may  be  applied  to  the 
iUtute  duty  of  highways.  1.19 

65  Perfoni   ierving  in  militia  aic  ex- 
'  emptcd  from  llatute  duty*       377  (  a) 

66  ASSFS&MEKT  OF  RAilS.       379  f.  20 

tj  Tikt  (eflibns  may  order  a  rate,  not 
exceeding  6  d.  in  the  pound,  to  de- 
fray the  expences  of  procuring  oin- 
icrials,  A:c.  for  the  repairs,.  379 


(hew  that  the  ftatute  duty  was  not 
fuiiicient ;  and  if  it  charge  the  oc- 
cupiers of  lands  only  ;  for  others  are 
al(b  liable.  Pane  3  7  9  ( N )  9 

69  But  if  the  funds  are  exhauilcdj  or 
are  infufHcient  for  the  maintenance 
of  the  highways,  the  itSiom  may 
caufe  an  equal  a(2e(rment  for  that 
purpofe,  provided  the  faidrate  of  6^. 
and  this  aireifment  do  not  in  any  one 
year  exceed  nine  pence  in  the  pound. 

^^O  f.  22 

70  AH  forfeitures  (hall  be  paid  into  the 
hands  of  fuch  perfons  as  the  court  in- 
fiii!:>ing  them  (hall  direct  for  the  bene- 
fit ol  the  highways  on  penalty,  fcr 
the  mifapplication  of  double  the  fum 
received  381 

71  If  any  forfeiture  is  levied  upon  a 
particular  inhabitant  for  the  default 
of,  or  on  account  of  the  parilh,  the 
fetHons  may  caufe  a  rate  to  be  levied 
within  one  month  by  the  furveyor 
for  reimburdng  him.  ibid. 

72  The  court  alfo  will  grant  a  mamda^ 
mui  for  a  rate  to  rcimburfe  a  particu* 
lar  diitrid,  for  a  fine  paid  on  the 
convittion  of  another  diftrid  in  the 
fame  parilh,  both  bound  to  repair  ; 
but  fuch  mandamus  muft  be   fpecial. 

(N)ioiiy^. 

73  Feoffees  or  truftees  of  lands  granted 
for  the  repair  of  highways  fiiall  let 
them  to  the  bell  advantage  ;  and  the 
feflions  may  enquire  into  the  manage- 
ment thereof*.  382 

74  No  (hclter  for  robbers  to  conceal 
themfelves  to  remain  near  the  high- 
ways, f.  2  J 

75  Every  public  cartway  (hall  be  twen- 
ty feet  wide ;  and  e\tX'f  horfe  way 
eight  wide.  f.  27 

76  Twojulliccs,  upon  view,  may  or- 
der highways  to  be  widened  or  ui* 
verted  ;  (o  as  not  to  exceed  thirty 
feet  in  breadth  ;  and  foa^  not  to  full 
down  any  building,  or  inuoac!)  ini 
any  garden,  court  or  yard.  -^^-^ 

The  furveyor  (hall   make   fati^fac- 


n 


tion  to  the  owners  for  the  ground 
which  fliall  be  neccflary  for  the  wi- 
dening or  diverting  fuch   highway. 

ibli  - 

Xx4 
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78  If  they  rcfufe  to  treat,  t)r  amnot\ 
be  found,  or  will  not  accept  the  fa- 1 
tisfaAion  Offered  by  thie  lorrcyor  ; 
the  feffion  upon  certificate  Ihall  im- 
pannel  a  jury  who  fhall  aflefs  the 
valve,  not  exceeding  forty  years  pur- 
Aafe  ;  aftd  upon  tender  thereof,  or 
leaving  the  fame  with  the  clerk  of 
the  peace,  the  ground  ihall  be  for 
ever  divefled  and  become  a  public 
highway.  Page  384 

79  But  all  fubterraneous  property  of 
value  which  can  be  acquired  without 
injuring  the  furface  of  the  highway 
is  iaved  to  the  owners  of  the  land. 

ibid. 

80  And  all  timber  and  wood  thereon 
fhall  be  felled  within  a  month  and 
laid  upon  the  adjoining  land  for  the 
benefit  of  the  owner.  ibid, 

f  I  And  where  the  funds  in  the  hands 
of  the  fnrvcyor  are  not  fufficient  for 
thefe  purpofes  the  feilions  may  or- 
der a  rate  not  exceeding  6d.  in  the 
pound  yearly  accordingly.  ibid, 

%z  The  old  highway  to  be  fold,  in 
which  a  preference  is  to  be  given  to 
the  occupiers  of  the  adjoining  lands. 

385 

83  And  if  it  lead  to  any  land,  houfe, 
or  place,  the  falc  ftiail  be  fubjed  to 
fuch  right  of  palFage.  ibid, 

84  And  upon  tender  or  payment  of 
Ihr  money  (as  dcfcribed)  the  land 
fhall  veil  in  the  purchafer,  faving  the 
right  of  all  fubierrancan  property  to 
thofe  who  would  otherwifc  have  been 
in  titled.  ibid,   f.  29 

85  If  the  jury  (hall  afTcfs  a  greater 
fum  than  wh!it  the  furveyor  offered, 
the  crfts  (hall  be  paid  from  the  fur- 
vryor'sfund;  if  a  lefs  fum,  they  (hall 
be  paid  by  the  owners  of  the  land. 

f.  30 
%(i  Two  julHces  may  divert  any  high- 
way, not  in  the  Atuation  before  de- 
fcnbed,  if  the  owners  of  the  land 
through  which  the  new  road  is  to 
pafs  will  confent,  and  may  purchafe, 
flop  up,  and  (ell,  as  in  roads  to  be 
widened  or  diverted*  386  f.  31 

^7  Perfons  aggrieved  by  any  fuch  pro- 
ceeding, or  by   any  ad  quod  damnum 
for  this  purpofe^  may  appeal  to  the  I 
next  fcffions,  &c.  387 


88  No  old  way  (hall  lie  topped  op  befim 
the  new^way  18  compleaiied.  ^^317 

89  New  ki^ways  which  have  been 
peaceably  aconiefoed  in  for  isaoiitks 
(hallbecotaeincolitt^ertibki;-    ibid. 

90  No  common  land  lying  between  the 
fences  of  any  old  highway  (ball  be 
inclo(ed.  388 

91  Land,  between  the  fences  not  bang 
conunon,  exceeding  30  and  not  er* 
tending  to  50  Jeet  in  bntaddi,  fkidl 
not  be  fbpped  till  fatisfaaion  is 
made  to  the  owners  for  all  the  land 
exceeding  30  feet.  388  f.  51 

92  And  if  the  old  road  (hail  have  pdU 
through  commcMl  land,  or  if  che^paoa 
between  the  fences,  the  land  not  be- 
ing common,  fhall  exceed  50  l^ia 
breadth ,  the  refpeGdye  owncn  ef  fack 
land  (hall  hold  and  enjoy  the  old 
highway,  making  fatislaftion  for  d» 
fame.  ibid. 

93  Where  a  footway  is  diverted  through 
a  different  part  of  the  fame  lands,  no 
fatisfa^on  fhall  be  made  except  the 
new  road  (hall  be  longer,  or  tliat  pan 
of  the  land  of  greater  value.      {.  33 

94  If  the  footway  (hall  not  go  through 
the  fame  perfon's  lands,  fatis&^tioa 
ihall  be  made  to  the  owner  of  tlie 
new  land  by  the  award  of  two  peribas 
and  an  umpire.  ibid, 

95  Two  juftices  upon  view  may  iep 
up  and  fell,  or  may  divert  all  high- 
ways which  are  ufelefs  and  borthea* 
fometo  the  pari(h.  389  f.  34 

96  Of  the  soavEYoa.  3^^  9$ 

97  The  officers  and  pari(hioncrs  fkatt' 
affemble  yearly  on  the  2 ad.  Scpcea- 
ber  at  1 1  o'clock  in  the  forenooo.  ik 

98  But  the  prefence  of  the  offoenis 
not  e(rential  to  the  legality  of  die 
meeting.  (^f)f 

99  The  majority  ihall  make  a  lift  of 
ten  pari(hioDers  each  poffeffiag  a  real 
eftate  of  10/.  a  year  or  who  rent  3oiL 
a  year,  or  worth  100  A  perfoiially.  ib. 

100  If  a  fuffidentnnmberc^.qnaiiM 
pari^ioners  cannot  be  found,  theds- 
^ciency  (hall  be  fnpplied  by  the  moft 
able  inhabitants*  3^ 

101  Within  three  days  afker^theoBa- 
flable  (hall  traafbdt  a  a^  of  the  lid 
to  the  jufiicc  of  4he  divifioox  Md 

fua 
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flun  fend  thfr  aritiud  lift  to  die  fpe- 
cki  Mfiont^  after  IfkkaelmM  mT- 
fio»«nd  giire  pcHbnal  notice  to  the 
ten  peribns  luuned  to  appev  u  fnch 
fptcaalidfioBL  to  noccpc  (u  appointed) 
of  the  office  of  fnnreyorj  or /biw  cam/e 
f  thf  cmirmy.  Fm  390 

los  The  jufUces  at  fnch  fpecial  teffions 
ihall  appoint  one,  two  or  more  for- 
veyora  from  the  ia&d  lift»  preferring 
fnch  as  are  qoalified,  .which  fluU  bt 
notified  to  the  perfoni  chofen  who 
AaU  be  forveyort  for  the  enfoing 
year.  391 

S03  Bat  if  the  lift  hat  Jbeen  riotouily 
pfOCored»  the  jnftices  may  rejeA  it. 

(N)  15 

104  If  any  named  in  the  lift  refuie  to 
tnrt,  they  (hall  fi)rfeit  5  /•         iM. 

S05  And  upon  defaolt  the  jnftices  may 
appoint  inhabitants  of  the  county 
living  within  three  miles  of  the  pa- 
rifli,  and  if  they  refnfe,  they  (hall 
forfeit  50  /•  iM. 

106  A  fnnreyor  who  has  ferved  one 
year  ftiall  not  be  appointed  for  three 
years  afterwards.  i^/V. 

107  If  no  lift  is  returned,  or  if  de- 
faolt fhall  be  made  by  fuch  as  they 
appoint,  two  joftices  at  fpecial  {et- 
fiOtt  may  in  their  difcretions  appoint 
ft  flinreyor,  with  a  falary  to  be  paid 
from  the  forfeiture,  but  not  to  exceed 
one-eighth  of  the  6  i/.  rate.       iSiii. 

108  The  jnftices  nuy  order  the  col- 
lefkor  to  return  an  account  of  the  faid 
afteifintnt.  392 

109  Officers  negle£Un|  their  duty  in 
the  premifes  (hall  forfeit  40  /.     iSid. 

1 10  Where  a  furveyor  with  a  falary  is 
amxiinted,  the  juftices  fliall  alfo  ap- 
point an  affiftant,  who  fhall  forfeit 
40  /.  if  he  refufes  to  ferve ;  and 
another  (hall  be  appointed  liable  to 
50  /•  for  refttfing  ;  and  they  may 
then  appoint  one  with  a  falary,  iM. 

1 1 1  An  affiftant  who  has  ferved  one 
ytiHt  fliall  not  be  again  appointed  for 
three    years    without    he     con  fen  ts 

yj^wrrto.  392 

1 1«  The  furveyor  ihall  give  bond  if 

required,  iM. 

113  Two  parts  in  three  of  the  parifli- 

ioners  aflTembled  as  aforefaid  may  re- 


commend a  fnnreyor  with  a  feW  ^ 
the  joftices.  Pagi  59a 

1 14  If  the  furveyor  dies  or  becomes  in* 
capable  during  the  interval  of  thfs 
feffions,  two  joftices  may  appoint  a' 
perfen  to  officiate  untill  the  feffion. 

Hid. 

115.  More  furveyors  than  one  to  be 
comprehended  under  the  word  fur- 
veyor^  394 

116  The  falaries  of  furveyors  in  ci- 
ties. Sec.  moft  be  approved  by  two 
thirds  of  the  pariftiioners*  iM* 

1 17  Duty  op  suaviroa.     394  f.  37 

118  The  affiftant  ftiall  obey  the  fur- 
veyor ;  and  account  to  him  for  the 
monies  he  receives  on  pain  of  dou- 
ble the  value,  and  for  any  negled  he 
fhall  forfeit  not  more  than  5  /.  nor 
lefs  than  40/.  iM^ 

1 19  The  furveyor  ftiall  draw  npon  the 
affiftant  for  all  fums  amoonting  to 
40/.  but  he  fhall  not  be  anfwerabla 
unlefs  his  drafts  are  paid.  HiJ^ 

120  Surveyors  ftiall  view  the  highways 
and  give  notice  to  remove  obftmc- 
tlons  }  and  if  not  done  within  20 
days,  the  furveyor  may  do  it  at  the 
coft  of  the  party  who  ihall  forfeit  one 
penny  for  every  foot.  396 

121  The  furveyor  ftiall,  4ipon  oath» 
inform  two  juftices  of  highways, 
bridges,  caufeways,  ice.  ont  of  re- 
pair, which  any  particular  peribns  are 
bound  to  repair.  iM. 

1 22  And  if  they  are  not  repaired,  npon 
notice  to  the  owners,  they  fhall  bo 
prefented  at  the  feffions.  iM. 

123  Juftices  may  order  which  of  the 
highways  Oiall  be  firft  repaired.  iM. 

124  How,  where,  and  in  what  manner 
the  furveyor  ftiall  ered  diredion  pofts, 

&C.  397 

125  Where  and  in  what  manner  the 
furveyor  may  get  materials  for  the 
repairs.  iM.  f.  40 

126  Ho:^  materials  ftiall  be  obtained 
where  there  are  not  fofficient  within 
the  parifli.  398  f.  41 

127  The  furveyor  ftiall  fence  off"  all 
'  pits  and  holes  made  in  digging  ma- 
terials. 399  f.  42 

128  How  materials  dug  for  the  ufe  of 
a  different  parifti  than  that  in  which 
they  lie  (liall  be  removed.  400 

129  T4ic 
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129  The  penalty  for  damaging  mills, 
&c.  fi^ge  400  f.  43 

150  In  what  Banner  the  forveyor  i^all 
keep  hit  accounts.  401  f.  44 

1 51  The  furveyor  may  contrad  for  ma- 
terials* 40a  f.  45 

132  Surveyors  neglecting  their  duty 
(hall  forfeit  between  10  and  5  /.    40Z 

f.  46 

133  Ju(!ice$  of  cities,  &c.  may  exe- 
cute this  a£l.  fit/V. 

154  if  the  furveyor  receives  money 
doe  to  tke  turnpike  roads,  he  ihall 
pay  it  to  the  treaiurer.  f.  47 

13;   of  NVisAiicEs  to  bigbwi^j,    405 

136  The  adjoining  lands  are  i^und  to 
icour  the  ditches  and  to  lop  the  trees. 

f-Sa 

137  The  furveyor  (hall  give  ten  days 
notice  to  the  landholders  ne::t  ad- 1 
jc'ining  the  road  to  cut  and  prune 
their  hedges,  and  upon  default  the  | 
juftices  may  order  the  fame  to  he 
done  and  if  fuch  order  is  not  com- 
plied with  in  ten  days,  the  furveyor 
Ihall  cot  and  prune  at  the  expence  of 
the  owner  of  the  land  who  fliall  pay 
over  and  above  2  /.  for  every  24  feet 
of  hedge  and  zs.  for  eytry  tree.  406 

1 38  The  landholder  (hall  make  proper 
ditches,  drains,  and  keep  them  pro- 
perly  fcoured  and  in  repair  on  pain 
of  10  i.  f.  55 

r39  And  where  the  old  ditches,  &c. 
are  not  fuificient  the  furveyor  fliall 
order  new  ones  to  be  made.  407 

13;  No  fniall  tree  or  buih,  whereby  a 
man  may  lurk,  (hafl  iland  within  200 
feet  of  either  fide  of  a  highway.    407 

f.58 

136  No  tree,  bu(h,  or  ihrub,  fliall  grow 
within  1 5  feet  froin  the  center  of  any 
highway,  uiileli  lor  ornamen:,    &c. 

f.  59 

137  The  feafon  in  which  hedges  (hall 
be  pruned,  and  trees  felled.        f.  60 

130  Whoever  fliall  lay  any  thing  in  a 
highway,  for  iive  days,  fo  as  to  ob- 
itrud  or  injure  the  fame,  fliall  forfeit 
10/.  408  f.  62 

1 39  And  if  not  removed  within  five  days 
after  notice,  by  the  furveyor,  it  fliall 
be  fold.  f,62 

i.'c  Go !;r unions  by   carriages,    uniefs 


for  a  reafimable  time  10  aoload,  6r. 

leic  10/.  ^<:'409 

141  Penalty  for  incroackisgupcmiii^ 

ways.  £  6) 

147  No  akho9(c9  fafiered  urn  bridges. 

4k 

1 43  Penalty  for  daraagin|{  haaktp  caife- 
ways,  &c.  kc*  ^ 

I44HoRS£S  AKaCA-KmiAOIftOII  moH- 

WAYS.  4iof.6c 

145  Jufticea,  at  ieffioBS^  may  lioe«fe 
an  additional  member,  and  flop  pio* 
ceedings  for  the  forieiturc.  41 1 

146  The  owner's  name,  &c.  to  be 
painted  on  all  carriages.  412 

147  The  penalty  Cor  the  negligem  or 
impertinent     behaviour  of    driveis. 

iM.  C  66 

148  The  forms  to  be  obfermed  lA  pio* 
ceedings.  413^-67 

149  Abllrads  of  1 3  Geo.  3.  c.  78-  t» 
be  given  to  the  furveyor.  £  6B 

150  Forfeitures,  &c.  to  be  k>ied  bj 
diflrefs,  &c.  £6^ 

151  How  convidiona    ihall  be  mad^ 

£70 

152  Of  PK.£S£NT1NG  KICHWATf«4l4 

£71 

153  Juflices  of  aflize  upon  view  ;  and 
juiHces  of  peace  upon  vieW;^  or  iafor* 
mation,  on  oath,  by  the  farveTor, 
may  prefent  at  the  affizes»  gfcac  ic^ 
fions  of  Wales,  or  qnarter  fcfioas, 
any  highway,  caufeway,  or  bridge, 
out  of  repair,  within  the  jorifdifliQa 
and  county  wiiere  they  lie.  {FUi 
No.  176,)  415  &4i&f, 78679 

154  No  fuch  prefentment,  noraoyia- 
didlment  fli^Il  be  removed  by  lirtk* 
rari,   until  traverie  a&d  judgment. 

iU. 

155  B  ut  on  the  part  of  the  pr9fi€Mikm  it 
may  be  removed  before  t ra verfe  and 
judgment ;  for  the  reflri^on  was  to 
prevent  deby   by   de/tti^imU.    ibid, 

CN)  « 

156  B  ut  if  the  right  to  repair  is  in  quel^ 
tion,  the  defendant  may  remuve.tke 
proceedings.  41  j 

157  And  every  fmcb  fre/t mi mtmi  (tail 
have  equal  force  as  if  it  had  ben 
found  by  a  jury.  ibfd, 

158  Saving  the  right  of  trayerfc,  as  i» 
the  fad  of  non-repair,  as  wf  )1  as  to 


the  right  of  rc|- airing. 


is;  Tk 
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T59  The  jnftices  tre  compellable  by 
^  tmamdmmui  to  receive  a  general  tra- 

verfe,  Pap^\^{yk)zi 

r6o  The  jnftices  ma/  onler  the  profe* 

cation  to  be  at  the  exjpence  of  the 
-  Kait,  and  on  conTiftion  may  fine  the 

HRmder.  ibid. 

tin  The  right  to  traverie  confirmed. 

f.  72 

1^2  AsiissMERTS  may  be  levied  by 

:  diftrefsy  and  the  fonreyor  to  be  a 

competent  witnefs.  f.  73 

165  How  the  profectttor  may  proceed 

for  a  forfeiture  abov9  firty  fifiUiugt^ 

f.74 

164  'Ten  days  notice  before  a£hon  com- 
menced and  none  to  be  brought  after 
« month  has  expired.  417  f.  75 

165  No  diftrefs  unlawful,  or  the  party 
a  trefpaffer  for  want  of  form*     f.  76 

166  The  conrt  may  award  cofts  to  either 
party  according  to  the  circumflances 

1^7  A  defendant  indi^kd  for  not  re- 
fairing  rmhm  unmrmy  fhall,  on  fub- 
miffion,  pay  cofts.  ibid^  (N)  24 

l6lt  The  pahfiiioners  may  agree  to  bear 
the  charges  of  any  profecution  or  de- 
linice.  •  f.  ']^ 

169  But  public  notice  (hall  be  given  of 
every  meeting  of  the  parifli .         ibid. 

170  Porfeitnre  for  oppofing  the  execu- 
tion of  the  a6t.  418 

171  if  the  quarter  fefiions  exceed  their 
a^ifl^ty ;  a«  to  order  a  furveyor  to 
make  out  his  accounts  before  a  fpecial 
lcBion€,  fuch  proceedings  may  be  re- 
j&Oved  by  ctrtiwari^  and  qualhed  ; 
46t  their  power,  in  fuch  cafe,  is  not 
original  but  appellate.  f.  80 

172  JolHces  are  empowered  to  admini- 
fler  oaths,   in  refped  to  highways. 

4>9 

175  On  giving  fit  notice  mey  may  hold 

a  fpecial  fefiions.  ibld^ 

174  Of  DtFBKDANTS,  &C.     ibid.  f.  82 

175  Perfons  aggrieved  may  appeal  to 
the  quarter  fefiions,  giving  notice 
thereof,  wirhin  fix  days  after  the 
canie  arofc,  and  entering  into  a  re- 
•eognizance  with  one  {xxxtX}/^  within 
fodr  days  after  the  notice.  ibid, 

176  On  notice  of  fuch  appeal,  all  pro- 
ceedings to  be  returned  to  the  fefiions, 
on  pain  of  5  /.  ibid. 


177  The  fefiions  (hall  hear  the  Appeal  in 
a  fnmmary  way,  and  decide  fimMj  ; 
and  award  cods  as  the  decifion  (hall 

be.  i^«<^4i9 

178  Limitation  of  a&ions,  &c»         420 

179  No  one  (hall  be  convided  without 
being  fummoned.  f.  83 

1 80  An  indidment  for  not  repairing  an 
highway  ought  to  ihew  the  place  from 
which  and  to  which  it  leads,        f.  86 

181  But  an  objedtion  for  want  of  this 
has  been  difallowed.  Note  marg. 

182  If  for  a  nuifance  it  muft  exprefsly 
ihew  the  place  where  it  was  done. 

f.  87 

183  So  for  want  of  repair  the  highway 
muft  be  (hewn  to  lie  in  the  parifli 
bound  to  repair.  jW« 

184  How  an  indi^ment  for  not  repair- 
ing rmtioni  itMunf,  muft  alledge  the 
offonce.  422  f,  90 

185  The  defendants  ought  not  to  plead 
^uod  Hom  debemt  reparure  without  Ihew- 
ing  who  ought.  423  f.  93 

186  Defendant  fliall  not  be  difcharged 
on  paying  the  fine,  but  a  dijiringas 
(hall  go  till  they  repair.  f.  94 


HI  GH  WAY  ME  N.—Fidi  Robbny. 
Attempt  to  rob. 

HOG  S — Vide  Nui/anee. 

H  O  L I D  A  Y.—Fide  Church. 

HOLLIES — Fide  Trees.    Freeboli. 


HOMICIDE.— fVy/  Felo  de  fe.    Mur* 
der.     Manjlmigbter^ 

1  Homicide  is  an  offence  either  againft 
a  man's  own  life  or  that  of  another. 

102  c.  27 

2  Homicide  againft  the  life  of  another, 
is  either  juftifiable,  excufable,  or  fe- 
lonious. 104  c.  28 

^  Juftifiable  homicide  canies  no  forfei* 
ture  at  all.  ibid^ 

4  Excufable  homicide  caufes  forfeiture 
oigo6dt.  it-id. 

{  Felonious  homicide  is  murder  or  man- 
llaughter.  itid. 

6   JUiTI- 
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€   JVSTITIABLE       HOMTCIDE     IHuft     bc 

owing  to  fome  unavoidable  necelTity, 
awd  the  party  killing  rouft  be  free 
trom  all  manner  of  fault.     Page  lo^ 

J  There  muft  be  no  malice  covered  un- 
der the  pretence  of  neccflity.  ihid.  f.2 

S  If  a  fpe  ial  juftificat'fH  can  be  pleaded 
in  homicide  ;  and  the  plea  is  found 
for  the  defendant,  he  (hall  be  dif- 
xnifil-d  and  neither  put  to  plead  not 
guikv,  or  to  purchafe  his  pardon,  ib. 

^-  3 

5  Juftifiable  hrmicide  is  either  in   the 

due  execution   or     advancement   of 

public  jiillice,  or  in  the  juil  defence  of 

a  man's  pcrfon,  houfe,    or  goods. 

ikid. 

\o  The  judgment  by  which  a  perfon  is 

executed  mull  be  given  by  one  who 

ha?  juriidiftion,  or  it  will  not  juftify 

cither  the  judge  or  the  officer.       f.  4 

11  If  common  pleas  give  judgment  of 
death,  or  juftices  of  peace  award  ex- 
ecution in  treafon,  and  it  b  done, 
both  judges  and  officers  are  guilty  of 
felony,  ^     f.  5 

12  But  if  jufticcs  of  peace>  on  indidl- 
mcnt  of  trefpafs,  arraign  for  felony, 
and  the  prifoner  is  executed,  the  juf- 
tices  only,  and  not  the  officers  are 
guilty.  106  f.  6 

13  The  judgment  muft  be  executed  by 
the  lawful  officer.  106  f.  7 

14  If  the  judge  who  fentences,  or  any 
private  perlon,  or  even  the  officer 
without  lawful  warrant,  executes  an 
attahitii  perfon,  they  are,  (contrary 
to  former  opinions)  guilty  of  felony. 

f.  8,9 

15  The  execution  muft  be  purfuant  of 
and  warranted  by  the  judgment,  f.  10 

16  But  the  king's  warrant  may  remit 
the  ignominious  part  of  the  punilh- 
ment  and  the  officer  is  juftihed  in 
doing  execution  accordingly.     (N)  i 

17  Any  perfon  may  juftify  killing  an- 
<  rher  who  has  been  guilty  of  felony 
and  cannot  orherwife  bc  taken,   f.  1 1 

18  So  an  officer  may  juftify  the  killing 
an  innocent  perfon,  indicted  of  fe- 
lony, if  he  cannot  otherwife  be 
taken.  f.  iz 

19  If  a  criminal,  endeavouring  to  breal^ 
gaol ,  aUAu\x  \\\^  ^2Lr\eT ,  V^  Tv\2L>f   be 


2G  Rioters,  &c*  rdifting  the  endeanroof 
of  a  jufticc  to  arreft  ihem,  the  killing 
them  may  be  juftified.  Page  LO/f.^ 

2 1  So  alfo  may  a  private  perfon,  10  de« 
fence  of  himiclf  againft  them.    ihiL 

zz  And  fo  perhaps  if  he  cannot  other- 
wife  fupprefs  them.  i^L 

z^  A  ftianger>  afiaulted  by  conbataBts 
whom  he  endeavoured  to  part,  wlio 
kills  one  of  them  may  jnftify  it  if 
they  knew  his  interpoiition  was  for 
that  purpofe.  •    (N) 

24  TrefpaiTers  in  deer  parks,  (ce.  aot 
furrendering  to  the  keeper,  maj  be 

jujffy  flain  by  him  by  force  of  the  fia- 
tute  21  Edw.  I.  c.  2,  3,  &  4  W.  & 
M.  c.  io«  f.  1; 

25  In  trial  by  battle,  if  one  combat- 
ant kill  the  other  he  is  juftified.  f.  16 

z6  fiut  in  all  thefe  cafes  the  killing  is 
not  juftifiable  unlefs  it  was  unavoida- 
ble. ^  (N) 

27  If  a  flieriF,  endeavouring  to  retake 
upon  an  efcape  in  civil  process  aod 
kills  the  perfon  /« tbt  agraj  it  is  juiti- 
fiable.  f.  17 

28  The  officer  in  fuch  a  cafe  is  act 
bound  to  ^ve  back.  f.  i3 

29  But  no  private  perfon  can  jdftify  ho- 
micide in  arrefting  9  man  ondvil 
procefs,  as  he  may  in  felony,     f.  19 

30  Nor  can  the  iheriff  lawfully  kill 
thofe  who  bafely  fly.  108  f.  20 

3 1  Killing  a  wrong-doer  in  defence  <^ 
a  man's  peribn,  houfe,  or  goods  may 
be  juftified.  f.  21 

32  As  where  a  man  kills  one  on  the 
highway  who  aflanlts  to  rob  or  mur- 
der him.  fii^* 

33  Or  if  the  owner  or  any  of  his  in- 
mates kills  one  who  attempts  mf^ 
on  it.  AU. 

34  A  Woman  may  jafiify  killing  die 
man  who  attempts  to  ravifh  her.  iUL 

35  A  iervant,  who  finding  his  mifter 
flain,  and  apprehends  the  like  evest 
to  himielf,  may  jnlBfy  killing  the 
murderer.  AiL 

36  A  parent  or  a  huiband  may  joftifi' 
killing  xhtfntikU  raviiher  of  a  %\k 
or  daughter's  virtue.  itU.  (N) 

37  But  the  perfon  joftifying  mat  ^ 
wholly  k^  from  fanlt,  f  21 

3«A«« 
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3S  A  man  cannot  joftify  killing  ano- 
ther in  defence  of  his  houfeor  goods, 
or  even  of  his  perfoo,  from  a  Sore 
fWHUe  trejpafs.  Pa^e  108  f.  23 

39  The  quellion  argaed  whether  it  is 
not  jnftifiable  to  kill  when  the  tref- 
pafs  is  violent  and  indicates  an  in- 
tention to  murder.  109  f.  24 

40  A  diitindion  taken  between  an  af- 
.  fault  on  the  highway  and  in  a  town. 

f.2S 

41  By  24  Hen.  8.  c.  $.  thofe  who  are 
indided  for  tl^  death  of  perfons  at- 
tempting to  murder,  rob  or  burgla- 
rioafly  to  break  into  manfion  hou  fes 
fhall  incur  no  forfeiture  and  be  dif- 
charged.  110 

42  Not  only  the  mailer  of  a  houfe  but 
a  lodger  or  fojoumer  who  kills  an  af- 
iailant  is  within  the  prote£tion  of  the 
ftatute.  ihid.  (N) 

41  This  reaches  not  any  crime  unac- 
companied with  force,  nor  to  the 
breaking  open  any  houfe  in  the  day 
time  unlefs  it  imports  an  intention  to 
commit  robbery  or  arfon^  ibid, 

44  A  man  is  not  juilified  in  killing 
another  whom  he  taketh  in  adultery 
with  his  wife.  ilnd. 

45  In  what  cafe  the  killing  mm  innocent 
pirfin  for  the  prefervation  of  a  man's 
own  life  is  faid  to  be  judifiable*  f.  26, 

27 

46  Excufkble  homicide  is  either /#r  /«- 
forinninm  or  ft  defendendc — Sed  vide 
anii  rxcvsABLi  homicide. 


HONEY    AND    WAX. 

I  By  23  Elix.  c  8.  to  mingle  any  ro- 

..  fin,  ullow,  turpentine  or  other  de- 
ceitful thing  in  the  melting  of  wax 
incurs 4  penalty  of  2  /•  a  lb.    522  f. 

122 

B  If  any  melter  (hall  negled  to  fbunp 
kia  name  on  the  outl^de   of  tv^ry 

y  piece  of  melted  wax  he  fhali  forfeit 
every  piece  fo  unftamped.  523  f.  1 23 

3  Every  feller  alfo  who  fhall  fUmp  his 
.    name  thereon  that  it  may  be  known 

.  who  were  the  workers  thereof,  f.  1 24 

4  Every  package  of  honey  fhall  be 
marked  with  tb«  name  of  the  fil|fr 


.    on  pain  of    6/.   8  y.    a    package. 
Pa^i(*  125 

5  Whoever  fhall  fill  honey  lefs^'than  32 
wine  gallons  the  barrel — 16  the  kil- 
derkin— 8  the  firkin,  fhall  forfeit  5  /. 
for  every  half  gallon  deficient,  f.  1 26 

6  But  thefe  penalties  fhall  not  extend 
to  perfons  felling  wax,  &c.  from  thetr 
own  bees,  nor  to  fervants,  &c.  f.  1 27 

7  Whoever  fhall  counterfeit  the  marks 
aforefaid  fhall  forfeit  5  /.  L  iz^i 

HOPS. 

I  Hops  were  not  within  the  fiatutes 
againllforeftalling.  \i^ 

HOP    BINDS. 

I  By  6  Geo,  2.  c.  37.  malicioufly  to 
cut  any  hop  binds  growing  on  poles 
in  any  plantation  of  hops  is  felony 
without  clergy.  ajg  £  2 

HORSE    BREAD. 

I  How  hofWers  and  innkeepers  fhall  be 
punifhed  for  making  or  iclliu^  horfe 
bread  ol  an  infu^cnt  weight  or 
quaUty.  45^ 


HORSE  CAUSEWAYS.— /74ir  Higl^ 

HORSE    COURSER- 

I  Nohorfecourfer  fhall  travel,  or  come 
to  his  inn  on  the  lord's  day  on  pain 

of  20/.  11,12 


HORSES,— /7/(f  Purveyors.  Hi^h^waju 

1  The  taking  of  horfes.  Sec.  may  be 
felony.  144^  28 

2  If  in  a  field  and  the  felonious  taker 
be  apprehended  before  he  gets  out,  it 
is  a  luificient  afportation.  i^j.! 

HORNBEAM.— r/V/  Trees. 

HOSTLRR— /7J*  InniMer. 

HOSTILITY 
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HOSTIUTY— /%/#  rrM>r.   Firm^. 


HOUSEHOLDRR., 

B  All  houfehalden  dwelling  in  tny 
coBocxortown  whethtr  thoy  occvpy 
Jjmds  or  not  are  within  the  ftatate  iS 
iridg^s.  ^^^  449 


HOUSE. 

I  In  what  cafes  larceny  from  the  hoafe 
is  debarred  of  clergy.  151  c.  36 

%  To  break  and  enter  felonioufly  the 
manfion  houfe  of  another  in  the  night 
b  burglary.  1 59 

3  What  is  fuch  a  hoafe  in  which  bur- 
glary may  be  committed.     162,165 

4  The  anxiety  with  which  the  law  pro- 
teds  a  dwelling  houfe.  165  (N) 

5  The  fpecies  o?  hoafe  in  which  arfon 
may  be  committed.  166 

4  What  part  of  the  houfe  moft  be 
burnt  to  complete  the  crime.       ibid. 

7  The  puniftiment  of  fervants  in  neg- 
ligently feccing  iii^  to  a  houfe.      197 

8  How  far  it  is  lawful  for  a  man  to  af- 
femble  his  friends  in  the  defence  of 
his  houfe.  267  f.  8.  J97  f.  10 

9  How  far  a  conilable  may  enter  a 
houfe  to  fupprefs  an  affray  therein. 

%S<^{.  16 

10  Ir  is  felony  riotoufly  to  pull  down,  or 
begin  to  pull  down  a  houfe.  308,  309 

I I  In  what  cafe»  a  man  may  juftify  ho- 
micide in  defence  of  his  houfe,    109, 

no 

HUNGER. 

t  Hunger  is  no  excufe  for  theft.      141 

2  A  tendernefs   to  be  exercifed  upon 

this  occaiion.  ibid.  (N)  6 


HUSBAND.— .^iVr  Ftme  Co-Jtrt. 

I  A  wife  may  demand  furety  of  the 
peace  againd  her  hufband  threaten- 
ing to  beat  her  outragcouily.  253  f.  4 


z  A  hafbisd  miqr  have  it  dib  agwl 
his  wift.  Pm^9  J53  £  4 

3  Cafesin^wUclisc  hasbecn  gFuieiio 
peen  and  peerefles.  &$ $  (H)  4 

4  A  hufband  and  wifeconfldcred  as  ooe 
peribtt  in  law.  141  £  19 

5  The  hofband  of  an  heirafs  appateat 
may  lawfaily  maintain  tlK  aBcdbria 
an  a&ion  oonoenung  tlia  inhrmaMe 
of  the  land  whereof  ho  ia  ieiaei  in 
fee.  538  f.  i( 

6  The  haiMUid  alone  may  bring  a  jMu 
imnmm  for  embniotry  mmm  adion  hf 
hufband  and  wife.  54a  £19 

7  What  property  a  hafbttKLb-lmcdof 
in  right  of  his  wile,  he  (hall  lbr£nt  as 
fiU  dtfu  10)  £  7 

8  A  hufband  may  yMfy  the  VSaag 
iktfhniUi  tavifher  of  his  wife's  nr-i 
tne.  108  (N) 

9  But  not  if  he  take  them  in  Aimadal- 
tery.  1 10  (N)  1 

10  If  a  wife  proeoce  a  Icnraat  aoJdU 
her  hufband  they  are  both  gnkf  ti 
petty  treafon.  133 

1 1  If  a  flranger  procnre  a  wife  to  kill 
her  hufband  he  may  be  indified  a* 
acceflary  to  the  treafon.  ibid. 

I  a  A  wife  cannot  be  fonnd  gnilty  with 
■her  hafeand  in  the  fbtote  3  ^  4  W. 
&  M.  c.  9.  againfl  robbing  lodguigs. 

>37  (NJs 

13  If  the  lodgings  were  let  to  the  huf- 
band fhe  cannot  be  fonnd  guilty  at  all. 

fW. 

14  And  if  let  jointly,  the  taking  ffaal! 
be  conllrued  to  be  by  the  hulhand. 

ibid. 

15  A  hufband  is  not  liable  to  pay  Ae 
forfeiture  on  anindidlmentagainftthe 
wife  for  abfenoe  feom  chiuch.     %y  £ 

S9 

HUNTERS. 

1  Riotoufly  aflembled  with  painted  Ti> 
fors,  &c.  may  be  obliged  to  fonca- 
der  upon  pain  of  felony.     1 86  c.  49 

2  By  9 Geo.  i.e.  22.  to  appear difgaiT- 
ed,  or  to  kill  fallow deer  torobawaf" 
ren — a  coney  borrow,  or  to  Aeal  fifh 
from  a  pond  beitqr  rnnmed  ami  df^gmif^dt 
SccSiC.  Ortoktlldeerinanymcloiied 

-,  placcj  or  to  rcfcue  aooiher  inaiftody 

fer 
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for  tftefe  oficMet  b  ferdny  ivithout 
clergy^  Fmgt  187 

3  Oflenders  niay  be  forced  to  furrender 
-or  be  adjadged  guilty  of  felony,  ibid, 

4  TKole  who  prevent  fdcli  Tonender 
equally  gailty.  188; 

{8/5  Geo.  u  c.  s9.  whoever  (hall 
ester  any  park  where  deer  i|re  kept, 
wxtbdat Ikence,  ihallbe  traniporfed. 

189  r.  6 

(  By  16  Geo.  5.  c.  30.  to  kill.  Vlelboy. 

•or-ikaiv  aay  fallow  deer  forfeits  30/. 

If  by  a  keeper  double ;  and  the  fe- 

'«l&d  ofenoe  is  trahfportation.    ihid. 

7  Juttces  may  fearch  the  hooftt  of  fuf- 
peded  offenders.  190 

f  Thepaaifluneat  of  laying  fnnresfor 
^^^ittf.  ifoV.  f.'9 

9  To  enter  an  incloied  park  ariiied>  &c. 
tranfportation.  1 9 1 

10  Dt^s  and  ehgines  nay  be  feiaed  by 
'keepers.  ihid.{^  10 


.      .    HUSTINGS. 

I  In  what  cafe  the  coorc  of  haftings'may 

be  appealed  to  from  the  flieriffs  coart. 

16  (N)  2 


I.J. 
JACTITATION. 

■    K     Stntenctof  JaMaticM  in  the  ec' 

Jt\^  defiaftical  court,  is  not  concla- 

flve  evidence  againft  a  former  mar- 

xiage,  on  an  indidmenc  for  polygamy. 

on  the  21  Jac.  i.  c.  i  j.       17c  (NJ 

2  And.  admitting  it  to  be  conclnfive. 
yet  the  validity  of  it  may  be  impeach- 
ed, by  evidence  that  it  was  obtained 
by  fraud  and  collufion.  iSid. 

''  ■     IDENTITY. 


by  ^  prindpftl  jmy.  or  m  a  mmirt^ 
reciimable  imftamttr,        Ai^r  3  (^)  5 


I  D  E  O  T. 

An  ideot  is  one  whofe  nnderfbmdii^ 
is  defeaive  from  his  birth,  t  (M)  z 
A  p^jfon  bom  deaf  tad  daaib  is. 
ftimmfade^  an  ideot.  itid^ 

Ideots  are  not  pmiiihable  by  ny  m* 
mimid  proiecution  whatibever.  s  ,  x 
If  An  ideot  commit  a  trefpafs  againft 
the  peribn  or  poilhfion  of  another,  he 
may  be  compelled  to  oiake  latufiiftioB 
in  damages.  3  ^  S 


J  E  S  U  I  T— /7^  Fafifts. 

I  By  37  Bliz.  c.  %.  whoever  fbtll  re- 
ceive, relieve,  or  comfort.  Ire.  wmj 
jefait.  &c«  Ihall  be  deemed  a  Moat 
without  clergy.  76  f.  2 1 

J  E  W  S. 

I  It  hath  been  queftioned  whether  Jews, 
See.  have  a  right  to  demand  iurety 
of  the  peace;  53  f- 3 

IGNOMINY. 

fl  The  king  miy  remit  the  ignominioai: 
part  of  a  judgment. 

IGNORAMUS.— Wi^iffp^,^  yw- 
No.  2. 

IMAGINING.— ^iV*  rr^afin. 

IMBEZZLFMENT.— r/V/^  ImhzzU^ 
mtnt.     Larceny.     Naval  Stores. 

IMFLlCATIOK.—ndi  Felony  Statute. 

IMPLIED   MALICE— /VV  hlurder. 
Memjlau^littr^ 


1  WheQ  the  faa  of  identity  is  a  collate-  i  I5  when  homicide  happens  in  the  ex. 
hi!  iffoe,  it  may  be  pleaded  and  re  ccutibn  of  *rt  unlawftl  aftlon.  prih- 
plied  10  we  tenus ;  and  may  be  tried  *     dpally  intended  for  fome  other  pur- 
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pofe,  and  not  to  do  n  peHboa]  injury 
tokiminparticalarwboisflain.  Pa^i 

IMPORTATION. 

Y  Aliens  may  import  dieir  fi A  or  oth^r 

viteat,  urithoat  moleftadon.  480  f.  7 
M>  MercKandite  imported,  may  be  fold 

in  grofs.       •   ^  479  U  5 

-3  Suck  importations  not  within  the 
:     ^tute  of  ingroflingy  &c.  ibii. 

'4  The  crown  may  fbp  the  importation 
*    of  cattle*  to  prevent  the  the  intro- 

doQion  cf  difeafe.  1 80 


IMPOSTOR  S. 

I  Impoftors  in  reEgion*  as  falfely  pre* 
tending  to  extra^inary  conmumons 

<  fitMn  God,  and  terrifying  the  people 
with  falfe  denunciations,  are  pnniih- 
able  by  the  tmporai  jtulgu  with  fine 
an<f  impriibnment>  &c  10 


IMPRISONMENTw— riVr  GaJir. 

INCAPACITY.— riVr  Offiars.    Di/- 
-      trttion.     Infants.     Ueots,  Wf. 

INCENDIARIES.— riVr  Jrfin. 
Bwrmngn 

mCHMrrUEiir.'^Fidemtchcra/t. 

INCLOStJRE.— riWr  BUcA  Ja.  Dor. 
Huntirs.    Fijh* 

INCORRIGIBLE  ROGUES— r/V# 
Vagrants. 


INDICTMENT— riV^  Contra  fmcm. 
Vi  et  armis. 

I  In  an  indidment  for  forcible  entry, 
tali  die  intravit,  .{gc*  et  iffum  A^  B. 


/•Hi  difiifimi,  Mit  rdBdenr 
wichoat  adding  md  tmu  et  Mub. 
:  •  iPM;il6f.4t 
a  Bat  in  morder  it  is  a  fatal  aiiake 
act  expreft^  |d  Am^^  the  day  and 
place  of  the  Amke^  aawtUatoftk 
afl*ttl^  '..  ,        ...    al7 

3  Jn  ai|  iniR)n&atioii  gr.lndifli— Hfi  a 
penal  fia^nte,  the  wcpi»  «f  Ibateite 
maibbepreci|U]!i,piin(iMd.  4%Cso, 
r       1.  m%.t^%^Lt^ 

4  la  wh^t.maaatr  tk»  wMrit^ofik 
ftatotj^^of  Graaioiia  to»^Mi.p|BfiMd 
in  indiOmcots  , ,    f*  f.| 

5  How  an  bdidmeat  agw^l  a:  poaiih 
prieft  maft  be  framcd»^       .j6i£8a 

6  In  an  mdi&Beiit  £gr  not  tiUtgtlw 
oath,  any  mifi^tai  of  the  very  woids 
of  the  oath  if  erroneous.        83  £136 

7  Inaaindiament  on  8Eliz.  c.4.  the 
pnibner  ihall  have  Jua  cle^  ptM 
U^eUmeifeicrith,  ^  151 

8  An  indidment  for  fordbk  aunii^ 
ought  to  alledge  that  it  vrzM/mr  Imre. 

171 L  4 

9  An  indiament  on  a  ftatate  need  not 
ihew  that  the  defendant  it  witkia 
the  benefit  of  an  exception.     20, 21 

10  An  indidment  if  not  vitiated  Ivfftiie 
Latin  nnlefi  it  be  nnSnf^iyigiHy  ^ 
nonfenfical.  3^  i^^ 

1 1  How  forgery  on  the  ftatate  aiaj  be 
fet  forth.  j^j 

12  What  is  ncctflary  in  an  indiflBMai 
for  nuiiance.  56 1 .  42s 

13  It  is  juitifiable  to  kill  an  inaoceat 
perfon^  imIiaeJ,  if  he  fly  from  proccft. 

106  Cn 

14  A  perfon  may  be  indiaed  ia  ear 
county  for  goods  fUen  in  aaodcr. 

15  In  what  county  forcible  maniigf 
may  be  indided.  iji^  171 

16  Every  indiament  of  laiceay  mift 
have  the  word  eefU  as  well  as  afjftr^ 
tawt,  ^  ,j^ 


IDLE  andI>ISORDERLY^~fSib  r^i 
iramts. 

INDORSEMElgT.^P«*  Fmp^ 


iff  fpjif^'it'or  pRtvciPAi.  Matti-ki; 


9  AM  Y.^nJtliM. 
INFANT. 

ooght  to  find  (ecwntf  fat  the 
^'^^  ftknds/  and  not  be 
JMflKelws.  ^«>'2C4 

Kte^  ofdlftredoii  not  to  be 
d  criminally,  i 

•*t  detlt  widrff  they  can  dif- 
liftClNBrn  gWKf andevil.  jf.S 
ble  to  make  a  dlril  iadsf;^on 
N**  =     ^  iM. 

i  guilty  of  a  (arable  entry  in 
of  adnal  pbfonal  violence. 
283  f.  35 


ION— Pii^  Jfor^fr.    ^«4- 


i)*  COURT.— ri-/f  Hfrefi. 


INFIDELS. 


\ 


INN  and  INNHOLDER. 

An  innkeeper  may  be  indided  at 
common  law  for  tif  mm^f$mc€Qi  bar- 
boaring  tkitve9»or  filtering  dilorden, 
or  taking  cxorbiti^Qt  priGes»  or  if  be 
open  a  new  inn  annecc&rily»  &c. 
/'4[c«4Si  C.78 
If  he  refufe  to  entertab  a  uraTeUer^ 
kc%  he.  b  liable  to  an  ai6Uoii  by  the 
party  grieved.  45  a 

The  conftable  may  compel  the  re- 
ception of  a  gueft.  ibid. 
How  he  may  enlarge  or  build  a  new 
inn,  upon  tit /cite  of  an  old  one.  f.  3 
They  mull  fell  their  vidioals  and 
provender  at  realbnable  rates.  480 
in  what  mannei  the)-  may  nuke  horie 
bread.                                  453^'^ 

INN   of  COURT. 

1  Burglary  may  be  committed  in  a 
chamber  in  an  inn  of  coun-«>che  rea- 
Ton  of  it.  1^3 


seen  queftioned  whether  in- 

kc.  have  a  right  to  demand   INQIT.ST  of  OFFICE — r#V^  Of- 

f  the  peace  or  not.      a53  f.  3  *rr.     F^r/eifurt. 


f  ATION  — /7ifr  ImHamin:. 


;OT8.— rrVf  Bullion. 

ire  for  making  ing9t*  in  imi* 
f  Spttfiijb  ^rin  7*  ^*  7 


SSING.— ri/f  i9r€fi4jnwg. 


.•HABITANT, 

labitants  are  to  be  taxed  to 
ir  of  bridges.        Q*  'J'j^  f*  16 


ATES.--riif  twrglarf. 


I   In  what  manner  lunacy  may  be  tried 
by  an  inqueft  of  oflice.  }  ^*  4 


{NQyiSITION.— ^li^  ilW 
nay* 


iNSOLVENTS^-riir  Bmnkrufff. 

I  By  a8  Geo,  a.  c.  13.  biblveni  pri- 
ioocrk  guilty  of  perjury^  in  delivering 
a  fchedule  of  their  e6eds  in  the  man- 
ner the  aa  defcribes,  ihall  fnficr 
death  without  clergy.  204  f.  4 

INSURANCE.— /W#^^>#.  iUW-M«r#. 


I  N  T  A 1  U^Fiit  JlKti/kmif. 
Yy  V^SU 


A  Tails  or  Peimcipal  Matters. 


INTENTION. 

1  There  can  be  no  felony  without  an* 
evil  intention.  Pagi  99 

2  Originally  the  bare  intention  to 
commit  a  felony,  was  felonious.  i^/V. 

3  In  burglary  there  mud  be  an  intention 
to  commit  felony^  1 64  f.  18 

4  How  far  the  intention  with  which 
perfons  aiTemble,  will  be  unlawful, 
in  Older  to  conditute  a  riot,     zg^  f.  3 

Fide  SmuggUrt* 


I  N  T  I  C  I  N  G.^FiJc  EnUftimg. 

INTRUSION.— /5?i^  Forcibly  Emry. 

INS  T  RUMEN  T- 

1  High  trcafon  to  make,  or  to  have  a 
coining  inllrument  in  cullody.        64 

INVOCATION. 

I  Formerly  the  invocation  of  an  evil 
ipirit  wiib  felony.  8 

IPSO    FACTO.— A'/V/r  ChurJj.     Ex- 
comrHunicaticn. 

IRELAND. 

1  Irehnd  is  not  a  foreijgn  nation  as  to 
the  bringing  eoanterfcit  money  from 
it.  65  f.67 

2  How  far  a  popifli  pried  going  tq 
Ireland,  but  driven  again  on  the 
Englifh  coad  by  ^  dorm,  is  guilty  of 
high  trcafon,  6S,  69 

3  Forgery  of  a  leafe  of  lands  in  Ireland, 
is  not  widiin  5  £liz.  c.  14.  341  f-  2C 

I R  O  N.— r/V/  Freehold.    Stolen  Goods. 

IRONY. 
1  How.toWtLCV^ti^odviv  1.  libel.  353 


IRREVERENCE. 

I  A  churchwarden  is  jnftified  in  le}^ 
it^  bands  on  any  pnibn  guilty  ol 
irreverent  behaviour  during  divine 
fervicc.  Pagi  27: 


ISSUE.— /7Vr  PledJimg^     CemtnLlJJpa 


JUDGE. 

1  Bribery  in  a  judge  fonnerly  puniflicd 
as  high  treafon.  3>4  ^-  ^ 

2  It  is  now  a  very  kigh  mii^lemeanor. 

3  The  Earl  of  Middleiex  fined'  for 
bribery.  f.  7 

4  Judges  of  all  courts  of  leeord  arc 
freed  from  all  profecutions  whatfo- 
evcr,  as  judges,  except  in  parliaincnL 

350  f.  6 

5  Judges  are  not  wiihia  8  Hen.  6. 
c,  12.  againft  altering  records,    i?; 

JUDGEMENT. 

1  How  far  it  is  pr^emsuurt  to  inj|«ta 
a  judgment  given  at  common  iiv. 

79*  ^^ 

2  Whether  the  t/iilaimnts  jadgnifn: 
ihall  be  inflifted  for  confpiracy.   551 

3  No  inftance  of  it  fince  the  reign  d 
Edw.  3.  332 


JURISDICTION. 

1  How  far  it  is  felony  in  the  officer  t» 
execute  a  con  via  where  the  judge  hi 
no  jurifdiaion.  105, 1:6 

2  It  is  no  jullification  of  confederacy  to 
carry  on  a  malicious  profecution,  ifci 
the  court  had  no  juriiHidioii  of  tl* 
caule.  3^j,3.j 

3  ISO  want  of  jurifdiaion  inacoor, 
to  which  fcandalotts  matter  is  iiiuo- 
duced,  will  make  it  iihcUouj.     5>4. 

4  The  quarter  feffiont  have  jurifiiidioi 
in  confpiracy.  352  (j|)| 

JU&OU 


A  TAf^s  or  Pm^ijciFAi.  Matth^^ 


JUROR  S.— r/*  Pre/entminf. 

I  Whoever  ^all  ftrike  a  jaror,  &c.  in 
court,  (hall  lo((  his  hand,  hi«  goods 
the  profit  of  his  lands,  and  faffer 
perjpetaal  imprifonment.  Page  88  f.  3 

;t  A  juror  who  gives  a  verdifl  contrary 
to  manifejl  evidence,  is  not  thereby 
guilty  of  pejjury.  3**  ^-  5 

3  Jurors  not  liable  to  any  profecution 
whatfoever,  in  refped  to  their  ver- 
6\6i,  in  a  criminal  matttr.       349  f.  5 

4  They  were  formerly  queftioned    in 
.  the  Star  Chamber,  ibid. 

5  But  attaint  lies  againft  jurors  for  a 
falfe  verdid  in  a  ci'yil  caufi,        ibid, 

6  In  queftions  of  repairing  bridges  no 
inhabitant  ought  to  be  a  j  uror ,     444 

1*.  6 

7  It  is  mainttnance  for  a  juror  to /oUcit  a 
judge  for  judgment,  after  he  has 
given  his  verdid.  S5^  ^-  ^ 

II  A  juror  may  exhort  hb  companions 
to  give,  fuch  a  verdidl  as  he  thinkb 
right,  537 


JUSTICES   of  OYER 

1  Have  no  jurifdi^on  of  forcible  e^try. 

292  f.6i 

2  How  far  fhey  have  jurifdidlion  in  the 
o$enceof  abfen ting  from  church.  23, 

JUSTICES   of  PEACE. 

1  The  power  of  juftices  of  the  peace  to 
bind  perfons  to  their  good  behaviour, 
is  indefinite  and  difcretioniry.       262 


JUSTIFICATION. 

X  Truth  is  no  juHification  of  a  libel. 

353^354 
g  The  reafon  of  it.  ihid.  (N) 


JUSTIFIABLE   HomiJJi. 


XALENDAR.-^^iV#  Comfntation^ 


KI L  L I N  G,—ridi  Murdtr, 


KING.— fjy^  rnafia.    Onttmft. 

I T?  VERY  offence  tending  to  the  pre- 

J2j  judice  of  the  king,  U  indiaable» 

Page  i^\  f.4 

2  A  prerogative  given  to  one  king  goes 
to  his  fuccefTors.  <    93  f.  a8 

3  The  reafon  is,  that  the  king  never 
dies  ^  273  f.  J I 

4  A  miflake  to  his  prejudice  may  be 
affigned  for,  even  where  nothing  elfe 
can.  25  f.  29 

5  The  king's  title  to  land  muft  always 
appear  upon  record.  28  f.  45 


KIMG's  BENCH— ^/Vf  Di/cretion. 
Forcible  Entrj.     Church  •     Certijiiate, 
Riots, 

I  The  king's   bench   has   a   fupreme 

jurifdidipn  over  all  criminal  matters. 

2H9,  291 


KNAVE.— r/V/^^W/. 


LAMB — FiJe  Cattli. 


LAND, 

1  /Tp  H  E  king's  title  to  it  muft  aU 

J[     ways  appear  upon  record.   29 

f.  45 

2  In  recufancy,  the  king  cannot  fcize 
lands,  till  inquiiition  founi.         ibiJ. 


Yy  2 


LAR. 


A  Table  of  t'KiNciPAi.  Mat t« Its. 


LARCENY. 


t  Larceny  is  cither  ftmple  or  mixed ; 
iimple  larceny  is  cither  grand  or  pc^- 
ty.  ^f^#i34C-.33 

1  Simple  ^rand  larceny  is  the  taking 
and  carrjfing  away  of  goodi,  neither 
from  the  peribn  nor  the  hoafe,  abovic 
the  vtlttc  of  t?  d.  Hid.  f.  i 

3  Every  indidment  of  brceny  muil 
have  the/f^jv'VJ  a  fit  as  well  a»  ^fcr- 
fttvit.  iiiJ.  {  2 

4  As  ail  felony  includes  trefpafs,  if  the 
p.irty  be  guilty  of  no  trefpafs  in 
/«i(/>[^  the  goods,  he  cannot  be  guilty 
of  friony  in  tarrying  them  aavaj.  ibid. 

5  One  who  6nds  goods  aAd  converts 
them  to  his  own  uft  mnimo  fmrumdi  is 
no  felon.  ibid.  f.  J 

6  One  who  has  the  aSiutd  p9j/kffi9m  of 
goods  hy  diliverj,  cannot  be  guilty  of 
te'ony  in  embezzling  them  after- 
wards, ii^i^' 

7  A  rcafon  given  for  thia  rule  of  law, 

'35. 

8  But  if  thofe  who  have  the  p^Jftffion  ot 
gt)ods  by  delivery  take  aw-y  part 
ch<rreof  with  intent  to  iieal  it,  it  is 
Lrco  ny.  itid.  f,  5 

«j  J'or  the  polTeffion  of  a  part  Jitiind 
Irom  the  whole  was  gained  by  wrong, 
and  not  delivered  by  the  owner,  ibid. 

10  '^o  conlUiuic  larceny  th«  property 
mart  be  taken  from  tie  poJ/fjficH  oil 
the  owner.  ibid.  (N)  1 

"1 1  And  if  the  felonious  defign  be  hatch- 
ed fubfequeiit  to  the  delivery  of  the 
!;(>od>  it  is  no  felony,  ibid. 

12  But  if  the  deli\tTy  of  the  goods  be 
obtained  with  a  premedttuttJ  ddigu 
to  ftcal  thorn,  the  puJJeJJitM  Ihall  Hill 
be  fuppofed  10  relide,  unparted  with, 
in  the  "Owner.  Hid* 

13  AnJ  where  the  d<.»livery  of  goi  d:>  to 
another,  is  only  made  far  th«*  l]uoial 
purpofes  of  the  pirjom  ivhc  Jji^trt 
tltm.  ami  !<«  lior  made  to  the  ulV  oi 
x\\t^  ftrjr.n  (B  wbem  I  hey  are  deii'virtd, 
the  pcJ)*lfion  is  cualtraed  to  rcu).:in 
wirh  rtie  owner,  and  the  taking  of 
thrm  wu'ay  i^  /t*l»>ny.  ib  d» 

\\  l:ll;nccsof  coinictions   upcii   this 


15  It  is  felony  to  tak^  away  goodi  of 
which  a  peribn  has  the  hmrt  charge,  et 
tb^fpesial  ^ft^  as  a  ihqphenLof  £eepi 
&c.  /*«]J^  ^36  f  6 

16  If  a  carrio^i  after  he  has  (irooght 
goods  to  the  pUce  appoinudt  take 
them  awav  again  fecretly,  m«f /a- 
rmndi^  he  U  guilty  of  fefcny,  ibid  A*  7 

1 7  If  goods  be  obtained  under  colour  of 
the  procefs  of  law,  rhe  uking  ofthcm 
R'loniottfly  away  is  larceny*  f*  % 

1 8  A  perfon  who  (lemls  goods  frpm^  one 
who  had  ftoleo  them  bdbre/  may  be 
indiwted  for  dealing  the  goods  of  die 
real  apd  true  owner*  f.  f 

19  An  indidmcnt  for  larceny  mav  be 
brought,  ekher  in  tfie  county  w^re 
the  goods  were  ftolen^  ,0r  io  the 
county  where  they  are  fomoni.     ^'%bti. 

ao  But  if  goods  ftoiei^  at  fea»,  be  tai^ 
into  any  county,  the  thkf  capnot  be 
indided  for  felony  thexc,^  bct^i^e  the 
original  ukiug,was  not  fetony  at 
common  law.    .  :  -  ..•  ^37 

31  By  13  Geo.  .-;.  c-  31I  PerionsTfteJ. 
ing  goods  in  either  part  of  th^  uluted 
kingdom  may  be  indi^led  in  theocker 
part  of  die  united  kingdom,  where 
they  are  found,  &c.  '  *  .^iUd* 

a  2  It  was  felony  by  commoh  law  to 


Ilea!  furniture  from  lodging ;>f//  tht 
lodging*  weri  taktti^  as  a^tiieiii^enijt 
to  riHe  them.  \   '  'tbtd  \.  10 

33  By  3  &  4  \V.  &  M.  €.'9.  whoeier 
ihall  take  away  wi^  inteqt  to  ileaJ, 
embexile,  or  purloin  any  .c^«t:ci. 
bedding  or  furniture  let  to  them  witi^ 
choir  Ixlgings^  IhaU  fufTer  aA  in  c^llr 
of  ieloay.  iirU. 

24  A  wife  cannot  be  ionnd  guilty  «i/^ 
hir  hujhamd  upon  thu  llatute;  nor 
without,  if  the  lodgings  w^'re  let  to 
hiin ;  and  a  joint  taking  ihaJl  be  con- 
il rued  his  act  only.  ^.    (\}  5 

25  Tiie  offender  mull  be  a  Ipdger  at  ih« 
time  the  larceny  is  OGmmitted.    iW. 

26  ihc  indictment  mull  let  forth  ikt 
name  of  the  perfon  by  whom  Hu 
lodgings  were  let.  iUi. 

27  The  property  ilolcn  mii/t  he  foch  »i 
may  reafonably  be  conilracd  fuiniturt 
of  the  lodgings  uken,     '  ihti. 

28  ^^  zi  Hen.  .8.  c.'7.  «Mf  any 
fervanty  above  eighteen  ycari  of  agr, 


A    TaBITI    OF    PmifCIPAt    MATTEKfi 


Md  noe  m  apprentice*  (hall  with* 
draw  ah*t  go  away  fW)th  hi*  mafter 
with  any  caiketSy  jewels,  money,  or 
>ood«  dif livered  to  him  to  keep,  to  the 
intent  to  ileal  the  lame— or  being  in 
bis  maker's  fervice,  fliall,  without 
his  affent,  amvert  the  fame  to  his 
own  u(e  with  a  like  ia(<ent,  if  above 
thr  value  of  40/.  he  fhall  be  guilty 
'  oif  febny .  **  Page  1 3  8  f.  4 

'19  The  offender  muft  be  lervant,  both 
at  the   time  of  the  delivery  of  the 
^oods,  and  at  the  time  they  are  »aken. 
'      .  f.  la 

^  36  It  \%firialy  ooniiiied  to  ftich  g—4lt  its 
dre  dHivirgil  to  keep*  f.  1 3 

3!   A  ftTvant  who  receives  gooJs  from 
anbther  fervant,  to  keep  for  his  mailer, 
'    Is  within  the  ftatote.  119 

•^jV  No   waiting  of  goods  is    with 
Iti  die  9 A,  nor  any  obligation  or  other 
chofiiMA^dn,  f  14 

yi  The  things  taken  mail  be  the  pro- 
perty of  th^  maUer  «/  the  time.     1 39 

f.  15 

«.  t^  What  things  ibaU  be  confidered  as 

*  '    foch  property  •  ibi^. 

ji  By  ti  Ann.  c.  7.  the  benefit  ol 

'  dcrgy  is  taken  away  from  the  offence 

of  llealing  the  value  of  40/.  out  of 

any-dwelling  or  out-houfe,  geaerallj, 

excepting  perfoas  ander  the  age  of 

15  years.  f  16 

35  ^y  7  J^*  !•  ^'  7-  'h^^^  w^  ^^li 
embezzle  yam.  Sec,  Sec.  delivered 
them  to  work,  Ihall  be  whipt3ed,  &c. 
on  convi^Vion  by  two  juftices.      f,  17 

a6  By  17  Geo.  3.  <.  56.  the  fame  pu- 
niihmcnt  extended  to  fervants  in  tlte 
hat,  woollen,  linen,  fuftian,  cotton, 
iron,  leather,  fur^  hemp,  flax,  mo- 
hair^ iilk,  and  dying  manufactures. 

J40 

37  fty  1^  Geo.  a.  c.  13.  if  any  fervaui 
of    the    banic,    entrdilcd    with    the 

'  elfe^s  of  the  company,  ^c,  Ihall  fe- 
rrete,  eml-iezzJe,  or  run  away  with 
thr  Utrxr,  he  Ihall  futfer  dfath  with. 
ou:  clergy.  1 39,  140 

38  By  5  Cieo.  3.  c.  15.  and  7  Cieo.  3. 
c.  50.  if  any  fervant,  &c.  of  the  pott 
olfi cr,  fhall  lecrete  ordeftroy  any  let- 
ftrr  in  trailed  to,  or  coming  to,  his 
care,  conuinirg  any  fecority  for  the 


payment  of  money,  he  (hall  fufFcr 

death  with  *at  clergy.  Pa  r  140 

39  How  an  indictment  upon  this  ad 

mull  cliarge  the  ofeider.  (N)  4 

|0  What  eeirrymg  awajf  will  fatisty  the 

word  0/^mrtavit,  1 40  f  id 

41  The  leaft  removal  as  fnfficieat  though 
not  quiir  carried  df.       *     140,  141 

42  As  taking  fheets  from  a  bed  into  a 
hall ;  or  a  horfe  at  grais,  though  not 
out  of  the  field ;  or  floods  from  the 
head  to  the  tail  of  a  waggon  ;  or  an 
ear-ring  from  a  lady's  ear,  though  it 
lodge  in  her  hair^  Sec*      ihijd.  (iN)  5 

43  But  a  bale  lying  horizontally,  and 
ie(  on  its  end,  bat  not  moved  from 
the /pot  t  is  no  afportat&oo.  ihiJ, 

44  To  pull  off  the  wool  from  another's 
iheep,  or  to  ftrip  their  ikins,  or  to 
take  plate  from  a  trunk,  and  lay  it 
on  the  floor,  are  fufficient  afportations. 

45  Larceny  may  be  committed  by  a 
feme  covert,  in  llealing  the  goods  of  a 

Granger.  f.  19 

46  But  not  if  (he  take  her  hufl>and's 
goods.  ihiil, 

47  A  man  may  be  guilty  of  larceny  by 
taking  away  a  wiiie  with  her  hufband's 
gocxis  on  her.  i^rV. 

48  Hunger  and  neceffity  is  no  excuie 
for  larceny.  f.  20 

49  Larceny  cannot  be  committed  of 
property  any  way  annexed  to  the  free- 
hold, f.  21 

50  Therefore,  only  a  trefpafs  to  fteal 
corn  or  grafs  growing,  apples  on  a 
tree,  lead  from  a  houfe  or  church, 
unlcfs  they  were  fevered  at  one  time 
and  taken  away  ai  aaother.  ibiJ, 

(Sed  vide  Qorn  and  Lead. ) 

5 1  The  reafon  of  this  diftin6\ion.     1 43 
5  /  By  the  common  law  a  ebofe  in  a^ion 

ii  not  capable  o{\>t\vi%felonioufiy  lioien. 

f.  aa 

53  By  3  Goo.  a.  c,  35.  dealing  any 
of  thc/ei mrities  therein  named,  is  made 
fuch  felony,  as  dealing  good&  of  the 
like  I'alue  would  be.  iSid. 

^4  By  S  Geo.  3.  c.  25.  to  rob  any 
mail,  or  to  ileal  any  letter  or  packet, 
is  death  without  clergy.        142.143 

55  Larceny  cannot  i>e  commictcd  of 
thingsof  ab^iiis'nature,  as  dc^s,  ca'  ^ 


A    1f*A  BLE    or    PRIKCI^AL    M  A  f  T  t  ti  S. 


bears,  foxes,  &c.  Sec.     But  by    io 

Geo.  3.  c,  18.'  a  punifhxnent  is  in- 

flicled  on  i/o^-ilealing.       Page  i^z, 

143  f.23 

56  Larqcny  may  be  committed  of  a  re- 
claimed  hkwU,  both  at  common  law 
and  by  37  Ed.  3.  c.  19.  /i/V. 

5j[  The  property  of  which  larceny  is 
committed,  muft  belong  to  another. 

f.H 

58  To  take  tre^fure  freve,  wreck,  waif, 
or  ft  ray,  is  not  felony,  uiilefs  firll  feif- 
cd  by  the  pcrfon  in  titled  to  them. 
fSfii  viae  Sk'/^icrecJi .J  144 

59  Fifh  at  their  natural  liberty  cannot 
be  the  fubje^  of  larceny  at  common 
law.     (VideFifi.)  f.25 

60  Nor  deer,  hares,  or  coniej,  in  a 
forcit,  chace,  or  warren  ;  (Fide  Hun- 
ters— Black  Acl.)  nor  old  pigeons, 
being  out  of  the  houfe,  &c.         f.  26 

6\  But  it  is  feluny  to  (leal  creatures 
f(r/9  naturttt  fit  (or  food  and  reduced 
to  tamenefs,  ihid, 

6z  So,  alfo,  wild  animals  fo  inclofed 
that  the  owner  may  take  them  when- 
over  he  pleafes.  iiid. 

63  It  is  felony  to  take  fwans  marked, 
or  pinioned,  and  unmarked,  if  in  a 
private  river  or  pond. — But  jUitre, 
as  to  their  eggs  or  young  ones,      it  id. 

64  Horfes,  or  any  creatures  domita 
natune,  and  fit  for  food,  as  ducks, 
&c.  or  their  eggs  or  young  ones  may 
be  the  fubje£ts  of  larceny.  f.  28 

65  Feluny  maybe  of  goods,  the  owner 
of  which  is  unknown,  and  the  indift- 
ment  fliall  be  ci*jn/dam  hominus  igncti. 

1.29 

66  Stealing  the  goods  of  a  chapel, 
church,  or  parilh,  may  be  laid  Icua 
ct^pdl/c-^bona  domus  ct  ecclejia — bona 
pnrochianorum.  145 

6-^  In  (lealin?;  a  fhroud  from  a  dead 
corp/e,  the  property  mufl  be  laid  in 
the  owner  of  it  when  it  was  put  on. 

ibid. 

68  In  what  cafe  a  man  may  be  guilty 
of  larceny  in  taking  goods,  the  ab(b- 
lute  property  of  which  is  in   himfelf. 

f.  30 

69  The  val^ie  tcvvKI  cxewd  \zd.  or  the 

*  dciding  "^^^  ^«  o^^l  ^^^^^*  Vatc^wx 


70  If  two  perfons  ftcal  goods  above  the 
value  of  lid.  each  of  them  will  be 
guilty  of  grand  larceny.       Page  145 

71  The  dealing  to  above  the  value 
of  \td.  mufl  be  at  the  fame  time, 
not  feparate  a£ls  of  Healing  ;  for  the 
law  will  not  permit  things  ftolen  at 
different  times  to  be  added  together, 
in  order  to  conflitate  either  grand 
larceny  or  a  capital  offence.       f.  33 

(N)ii 

72  Cafes  in  which  larceny  is  excluded 
from  clergy.  140 

73  Petty  larceny  isf!ealxng  goods  of,  or 
under  the  value  of  izd.  f.  34 

74  All  petty  iarceny  is  felony,  and  re- 
quires the  vi-ord/elcni.  c,  but  it  is  only 
puniihed  with  forfeiture  ct  good.*, 
and  whipping,  &c,  f.  36 

75  If  the  indiSment  be  for  Healing  to 
the  value  of  10/.  and  the  jury  find  a 
general  verdi^k  gnihj^  but  that  the 
goods  were  worth  but  10  d.  it  ison!y 
petty  larceny.  f.  ^^ 

76  By  4  Geo.  i.  c.  11.  and  6  Geo.  i. 
c.  23.  perfons  convifted  of  grand  cr 
petit  larceny,  intitled  to  clergy,  and- 
liable  to  be  burned  io  the  hand,  &*c. 
may  be  tranfported  for  {even  years. 

77  There  are  noacceHarles  in  petty  lar- 
ceny. (Nj 


L  A  W. 

1  In  what  inflancc  the  law  of  M/ft 
agrees  with  the  common  law  of  \  n- 
gland  in  the  crime  of  murder.       1 1 1 

2  How  the  common  law  di tiers  with  the 
law  of  Moj'es,  in  refpctl  to  certain 
larcenies.  i^- 

3  The  Mo/aical  law  rather  proves  tJic 
lawfulneis,  than  the  unlawluJnefs,  of 
ufury.  528 

^  If  the  court,  in  time  of  peace,  put  a 
man  to  death,  hy  martial  U^w,  both 
the  judges  and  officers  are  guilty  of 
murder,  130  f.  59 

5  Aliens  invading  the  kingdom^  fhall 
be  tried  by  martial  law.  51(0 


LAW 


A  «TA  I^UBf '0  r   P-KlH  Q^JlTtfLh   M^TVXB-RSA 


LAW    BOO^S- 

I  The  king  may  grant  the  excluiive 
right  to  print  law  books — the  reafon 
of  this  privilege.     P^ie  47 1  f.  6  (N)6 


L  AW  Y ER.-^r/Vr  C^wnjdlor.     Barri- 
fiir.     Atternty. 

LAYMAN, 

1  ThepunKfament  of  a  layman  fcdr  mak- 
ing aa  affray  in  the  church.  27 1 

2  The  punifhment  of  a  layman  hr  de- 
•    praving  the  common  prayer,      1 3 » 14 

LAZARETS Fide  ^arhatime. 

LEAD.— F/jV  Freehold.     Stolen  Goods, 

L  E  E  T. 

1  AH  a£rrays  are  inquirab]c  at  the 
Icet.        '  265  f.  I. 

2  The  reafon  why  the  lect  has  no  ju- 
rifdiftion  over  vl  pri'vau  afljiult.  ihid, 

3  A  nuifancc  in  arty  r.vay  is  punifhable 
by   indiiliment    in    the    court   leec. 

366  f.  I 

4  A  prefenrment  L:v  not  repairing  an 
highway,  ir>  the  coiirt  leer,  is  not 
iraverfable,  unleliit  concern  i he  frtc- 
hold.  416 

5  An  being  bound  to  fach  repairs  in 
rciped  oi'ihe  tenure  of  his  land^,  iS^c. 

421 

LETrERS.— r/^>  Pojl-Oficc, 

I  By  5  Gro.  3.  c.  25.  or  7  Ceo.  ^. 
c.  ^0.,  fcrviinrs  oi  tlir  p/il-ofiie;*  em- 
b('//.!ing  any  ictif r,  packet,  or  b:ig 
oi  letters  iiUrullcd  to  hii.  Ciin?,  coji 
t^iining  any  ft  curl  ry  for  the  payment 
of  monies,  are  guiity  of  felony  wiih- 
.  out  clergy  140 

.2  And  whofocvcr  Hiall  rob  any  mail  of, 
or  Iteal  any  letter,  packet,  or  bag  of 


letters  fent  or  conveye4- ' 
office,  (hall  fufTer  death. 

gy-  \  ^. 

3  By  9  Geo.  i.  €•  22-  wh^.    ^^  . 

fend  any  anonymous  or  Jiilitious  ie». 
ter  demanding  money,  venifon,  or 
other  valuable  thing,  (hall  fufierdeath 
without  clergy,  22$ 

4  l^y  27  Geo.  2.  c.  15.  to  fend  any 
fucb  letter  threatening  to  kill  or  mur- 
der another,  or  to  burn  their  houfes^ 

.  out-houfes,  barns,  (lacks  of  corn  or 
grain,  hay  or  ftraw,  though  no  mo- 
ney, &c.  be  demanded,  (hall  fuffcr 
death  without  clergy.  ibid. 

5  ConHrudions  upon  thi«ftatute.  (N)  6 

6  By  30  Geo.  2.  c.  24.  to  fend  any 
fuch  letter  threatening  to  accufe  any 
perfon  of  any  crime,  punifhable  with 
death  or  tranfportation  or  pillory,  or 
ether. infamous  punifhment,  with  a 
view  to  extort  money,  l^oods,  5fc,  (hall 
be  pilloried,  &c.  or  tranfported.   ibid. 

7  It  is  a  very  high  offence  to  challenge 
another,  by  letter,  to  £ght  a^duel,  or 
to  carry  fuch  a  letter.  266 

8  Sending  a  letter  fqll  of  provoking 
language  without  publifhing  It,  is 
highly  punifhable.  3^6 


LETTERS  PATENT — Vide  Mo^ 
nopoly»     Grsmt* 

LEVYING  \V AK.—nde  Trea/on. 

LEWDNESS. 

I  AH  o/en  Icvvdnefs,  grofsly  (canda- 
lou  ,  lb  indi^lable  as  tending  to  fub- 
vcii  religion  and  morality.    10 1*. 4,  5 

LIBEL. 

1  A  libel  is  a  malicious  Jrfimation  in 
printing  or  writing,  or  cxprclied  by 
(iga<,  or  by  pictures.         .35.2  ^-73 

2  It  is  fevereiy  puniihed  becaule  of  iu 
direi^l  tendency  to  a  breach  of  the 
peace.  ibid,  f.  3 

Y  y  4  ^^ 


A  "TA'M.iiof  ^mitci^^t  MA^^fltlb 


)  So  aK^/cMM  writtco  m  a  fcofRng 
• '  or   mmic«l  jpaaAer,    u    libellous. 

4  fvoaHb  a-4efainaioiy  writing,  expreu- 

-.•ifig  only  one  or  two  letters  of  a 
name,  bat  ilgoiicaiit  of  a  particalar 
•periba,  it  a  libel*  f«  5* 

*5  A  friend  of  the  party  libelleii,  muft 
prove  that  he  anderftood  its  meaning, 

-     Sec.  itid,  f*  6 

6  I(  it  no  juftification  of  a  libel  that  the 
contents  are  true  f.  6 

7  I'he  reaibns  for  this  maxim.       Hid, 

.    (N)l 

8  A  writing  which  defames  privite  per- 
fons,  is  equally  libelioos  as  if  the  ob- 
ject of  the  defamation  was  a  public 
character.  354  f •  7 

9  But  libels  againfl  public  charaders  are 
•  moil  heinous.  iiid. 
^10  But  no  icandaloas  or  impertinent 

'  matter  contained  in  public  or  in  le-> 
gal  proceedings  will  «imcunt  to  a  li- 
l>el,  even  il  the  court  ha6  no  juriidic- 
tion*  f  8 

.11  y^  if  it  manifellly  appear  that  the 
fole  intention  of  che  fuit  was  for  the 
purpofes  of  defamation,  it  may  be 
othcraifs.  ibid. 

II  But  no  prefcntraent  of  a  grand  jury 
ihall  ever  be  ertecmed  libellous.   355 

13  Nor  can  any  writing  be  libellous 
unlefsit  reflc^\  upon  fome  perfon.  ihid. 

14  But  writing  an  obfcene  book  may 
be  punillifd  bv  the  temporal  courts. 

thid.  (N)  2 

15  Thufe  who  compofe  a  libel  may  be 
puniilied  as  well  as  thofe  who  pubiifti 
it,  und  fo  may  thofe  who  procure  it 
to  be  compofed  or  publifhed.      f.  10 

16  Ignorance  of  the  contents  is  no  juf- 
tib cation  for  difperfmg  a  libel.     i6id. 

17  And  if  a  perfon  either  read  or  hear 
a  libel,  and  afterwards  malicioully 
read  or  repeat  it,  or  lend  it  to  another, 
he  is  guilty  of  publication.  ibid. 

18  Copying  a  libel  i«  prima  foiie  t\\* 
deuce  of  publication.  ibid. 

1^  If  iervants  publifli  a  libel  daring 
their  mailer's  imprilbnment,  they 
having  no  pofiible  accefs  to  him^  the 
crime  ihali  not  be  imputed  to  the 
mal^'•^,   unlpfs  fimi-  .privity  appear. 


20  The  amanmimfis  of  a  Kbel  is  guilty 
of  making  il,     -   *  ^^JV^^ 

21  Sending  a  frovofcing  letter  to  anc 
ther,  it  higlily  paniihable.        f.  1 1 

22  Sending  a  libel  to  the  party  defam- 
ed is  a  p«biieatioti«  IbU, 

23  So  a  defunatocy  petition.  If  deliver- 
ed to  any  but  a  member  of  parliament, 
it  a  publication.  f.  12  &  15 

24  Bat  barely  to  sead  a  libel  Withoot  a 

treviotis  knowledge  that  it  was  a  K* 
ef ;  or  hearing  it  to  laugh  at  it  ai 
a  libel ;  or  only  to  lia«e  a  libel  in 
one's  cuftody,  is  notjponiihable,  f.  1} 
95  Bat  the  caftody  ti  a  copy  of  a  li^ 
bel,  publicly  known,  is  evidence  of 
publication.  ibii, 

26  And,  fMiTW,  if  he  who  only  repeats 
a  libel  in  jell  and  merriment,  is  there- 


by  guilty. 


ibid.  14 


27  A  libel  is  ponifliable  by  fine  and  cor- 
poral punifhmeat  in  the  (iii'cretio&  of 
the  court.  35^ 


L  I  C  E  N  C  E. 

1  How  far  neceiTary  to  enable  lect- 
fants  to  go  above  ikyt^  miles  frorii 
home.  3S*  4® 

2  In  what  cafes  a  dove-cote  cannof  be 
built  by  a  tenant  witliout  licence 
from  the  lord  362 

3  1  he  penalty  of  going  abroad  without 
licence.  ^4.  i3; 

4  By  26  Geo.  2.  c.  33.  it  i»  itflouv 
without  ^^r%y  to  forge  -a  marnagf- 
licence.  |-; 

5  l^he  manner  in  which  retatle/s  of 
ale,  beer,  fpirituoua  liquors,  ftrong 
waters,  and  made  wines  ihall  be  h- 
^tViit6,t^*iHd§pMi€^lHmj€t).  454^464 


LIE. 

t  He  wlio  gives  tht  U*  lo  another  In 
Weflminlier-HaU,  fitting  the  courts, 
(hall  be  bound  to  his  good  behaviosr. 

z  Obt.'Huing  moneys  &c.  tiy  io  stfil 

.  contrivance,   but   merely  oo  m-bm 

naked  lit  il  Mt  ftfffJflnJMf  cfiMPlly* 

JI4 


A  vyif#t«  bit  Ihtinti^Ki?  Mxrvft  * 


tlFE— rii*    Ihmicidi.     Exim/mbU. 
MMfit.     MmmJUmihUr, 

tlGEAl^CE.—FidfJlltgkm<t.    Tna^ 

LIMB  S n4ti  Muim. 

L  I P Fidf  Msim. 

•I  Iw  what  cafes  it  is  felony  to  rut  off 
another's  lip*  Pa^s  I75>  '7^ 

-LITERARY    PROPERTY.— I7y# 
*  BooJts,     Authors, 

LIVERY. 

f  To-  give  liveries  for  maintenance  is 
•^ghly  crininai.  544  ^-  45 

LOCKS. 

I  It  it  felony,  without  clergy,   to  de- 

fboy  locks,  &c*   on  navigable  rivers. 

198  c.  5S 


LODGER  and    LODGINGS — Vi^f 
Litrctmy.     Bwrjarj% 

\  It  was  doubtful  at  common  taw,  whe- 
ther robbing  lodgings,  frifly  taktm^ 
of  the  furniture  let  ^ich  them,  was 
felony.  137 

2  If  the  lodgings  were  taken  with  an 
9rhimml£/ign  to  fteai  the  furniture, 
the  uktog  was  felonious.  ihiii^ 

5  By  3  &  4  Will.  U  Mar.  c  9.  if  any 
perlon  (hall  take  away  with  intent  to 
%ea(  any  chattel  or  furniture,  which 

"     by  concraa  ihall  be  let  10  him  with 

•     kKiviiigs,  he  fiiall  foferat  in  Iclony. 

iM. 


4  A  wife  auiiiot  be  flbMd  g^Ity  «i/& 
Arrhttlbaiidoathi^ftttiitO^     F^gt^S? 

(N)| 

J  Nor  without  hsatrif  tii^  M|in|t« 
were  let  to  him.  iii^t. 

6  If  the  lodgings  went  let  jointly,  it 
fliall  be  confidered  at  the  Caking  of 
the  hoiband  only.  ^jT. 

7  The  oflender  nti^l  be  a  lodger  «f  tit 
time  of  the  felony .  ibiix 

8  The  indiament  innft  ftate  the  name 
of  the  perfon  by  whom  the  lodgtnga 
were  let.  #A*V. 

9  The  property  ftolen  mvA  be  thtfmr^ 
mitun  of  the  lodgings,  or  fuch  other 
thing,  and  may  redbnably  be  con* 
ftru^  to  have  been  let  with  them* 

10  The  upartment  of  a  lodger  is  hit 
mmmfigm  bou/e,  and  may  be  fo  laid  in 
burglary,  provided  the  landlord  doet 
not  fleep  under  the  fame  roof/     164 

1 1  If  the  landlord  fleep  under  the  fame 
roof,  and  the  lodger^s  apartment  is 
divided  from  the  reil  of  the  honfe  and 
has  a  feparate  door,  it  may  belaid  as 
the   manfion  houfe  of  the  lodger. 

r64 
LONDON. 

1  The  charters  of  the  city  which  require 
that  the  lord  mayor  fliall  be  the  prin- 
cipal in  every  jVidicial  commiflion, 
extend  not  to  fuch  caufes  as  are  limit* 
ed  by  ftatute   to  particular  judgtrs. 

LORD. 

t  How  far  the  lord  miiy  maintain  the 
fuit  of  his  tenant.  c.  83  f.  21 

2  I'hc  licence  of  the  lord  where  necel- 
fary  to  enable  his  tenant  to  build  a 
dove-cote.  362 

LORD'S  DAY. 

1  No  perfons  to  affembl^  oiif  of  their 
own  pari  flies- for'^any  fport  whatrryivrr, 
nor  any  unlawful  pattimtr^  no  be  nitd 
by  perfoQs  iu  their  own  pariflies  011 
Sunday,  on  pain  of  31.  41/.     1 1  C.  1 

2  No  market  to  be  held  on  any  f<ru^v  '^. 
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the  fear  Sundays  in  harvell  excepted* 

Pdgi  II  r.  2 

j  No  perfon  fliall  publicly  cry  or  fell 
goods,  except  roilK  before  nine  in  the 
morning,  and  mackrel  out  of  church- 
time.  f.  2  12  f.  4 

4  No  eotninon  carrier,  drover,  kt*  ihall 
travel  on  this  day»  on  pain  of  20 /•  nor 
^ny  hoar  or  barge,  nnlefs  allowed  by  a 
iuHice«  on  pain  of  5  /.-^or  any  game 
DC  detiroyed — nor  any  hoafe  opened 
for  publicly  debating.     1 1  5c  1 2  f.  4 

J  But  works  of  neceffity  or  charity  may 
be  perform ed--*meat  may  be  drefTed 
and  fold  by  vicluallers— dinners  may 
be  baked  by  bakers,  but  f*««rr,  as  to 
rolls.  II  f.  2  (N)  2 

6  Filh  carriages  may  travel  on  the  Lord 's 
day,  and  fortj^  watermen  may  ply 
upon  the  Thames,  hackney  coaches 
may  work  within  the  bill^  of  tnorta* 
lity,  12 


1  Not  pnnifliable  criminally,       Pm^z 

2  Lunacy  only,  a  partial  derangement 
of  mind.  t  ;N)  a 

3  Vagrant  and  dangerous  lunatics  may 
be  Secured  by  the  juftices  of  the  place 
where  they  are  found.  ^  S*  \ 

LUNAR  MONTH ViJleCmpMtatw. 


L  O  O.M  S, 

% 

Deftroying  therm,  in  certain  branches, 
#»f  manuhiitures,  made  felony  with- 
out di^x':::.    230  f. 2.  231  f.  3,  4*5 


LOTIKRY   ORDERS. 

Bv  25  Geo.  3.  c.  57.  the  countcr- 
irifint;  of  lottery  orders  or  lickci^ 
m:idc  felony  without  clergy.  209 

The  man.'igeri  may  ad  ab  magiilraics 
in  apprehending  ollendcrs.  ibid, 

A  reward  of  50/.  for  difcoverin^, 
&c,  of  oKcndeis,  and  a  pardon  to 
ttcconiflicei,  ihd. 


■M 


M  A  C  K  R  E  L, 

AY  be  fold  on  Sunday. 

MADMAN. 


11 


LOVE. 

Such  as  took  upon  them  to  do  any 
thing  tending  to  provoke  unlawful 
love  were  puniftiable  by  the  i  Jac.  1. 
c.  12.  for  witchcraft — but  that  ad 
is  repealed  by  9  Geo.  2.  c.  5.  and 
pretender:,  to  fuch  arts  are  pun ifhable 
bv  I  year's  impriionment,  and  Ibmd- 
ing  lovu  ira-:^  vu 0\c  ifVU^it  j ,  See*     9 


1  Madnefs  is  a  total  alienatica  of  the 
mind.  2  (N)  2 

2  Anciently  madmen  were  pnniihed  for 
treafons  againft  the  life  ot  Majefly.  2 

f.a 

3  At  prefent,  madmen  are  not  ponifli- 
able  by  any  crimimal  profecnticn 
what^cver.  2  f.  i 

4  If  a  prifoner  become  mad  at  any  in« 
ter\'al  between  commitment,  arraigii- 
ment,  trial,  conviction,  judgiaent, 
or  execution,  all  fubfequent  proceed- 
ings againd  him  fhall  Sop.         2  f.  3 

5  But  the  madnefs  mull  be  plain  and 
unequivocal,  not  any  idle  frantic 
humour.,  2  (N^a 

6  How  the  fa(l  of  madneis  (hall  be  tried. 

3(N)J 

^  By  17  Geo,  2.  €.5.  vagrant  mad-    . 

men,  whofe  diforder  is   dangerous, 

may  be  fecured  and  confined   by  u 

order  of  juflices.  2  f.  4 

8  A  madman  may  be  compelled  to  make 
fatisfa^ion  by  a  civil  action.       3  f.  c 

9  Madnefs  induced  by  intoxkatjoa  u 
no  excufe  iox  the  commiflioB  of  crimei 

*^.f.6 

10  Whoever  inches  a  madm»n  to  com* 
mit  »  cyime,  is  a  principal  pfieadcr, 

"^  ,*/.t7 
lilt 


\ 
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11  II  is  no  forfeiture  of  a  recognizance 
for  the  peace,  to  confine  a  friend  whp 
is  mad.  /*«Jf^  259  f.  23 

12  The  conclufion  that  felf-murderers 
maftbe  madmen,  is  ill  foanded.  102 

MAGI  C.^Vide  Jfitcbcrafi. 
Mail. — vide  Pojl  Offa.     Larary. 

MAIM. 

1  Maim  is  an  injury  to  the  peribn  of 
another,  by  which  he  is  rendered  Ms 
able  to  defend  himfelf,  or  annoy  his 

'adverfary.  175  f.  i 

2  An  weakening  a  man's  hand  or  finger, 
llriking  out  his  eye  or  foretooth,  or 
callracing  him.  L  2 

3  But  cutting  off  an  ear,  nofe,  &c.  are 
not  maims,  for  it  does  not  lAicaken, 
but  only  disfigures*  ibid, 

4  All  maim  is  felony.  .  f.  3 

5  How  callratiorf  and  other  maims  were 
anciently  punilhed.  ibid, 

6  A  man  who  maims  himfelf,  cither 
to  induce  pity,  by  begging,  or  to 
avoid  inlifting  as  a  foldier,  may  be 
indided  and  fined.  176  (N)  1 

7  By  37  Hen.  8.  c.  6.  to  cut  off  an- 
other's ear,  othcrwife  than  by  law, 
chance  medley,  fudden  affray,  or  ad- 
venture, forfeits  treble  damages  and 
10/.   to  the  king.  ibid,  f.  7 

8  By  22  S:  23  Car.  2.  c.  1.  by  lying  in 
wait,  to  cut  olF  or  difable  any  limb, 
or  member  of  another,  ivitb  intimt  t§ 
maim  or  disfigure  bim,  or  to  aid,  icQ, 
therein,  is   felony    without    clergy. 

176  f.  4 

9  But  no  corruption  of  blood,  lofs  of 
dower,  or  forfeiture, &c.  (hall  enfue.  f  5 

10  If  the  offender  maims,  he  is  within 
the  above  ilatute  though  the  pri- 
mary intention  was  to  murdtr^  and  not 
merely  to  maim.  f.  6 

1 1  If  the  offence  be  not  within  the  a£^, 
the  ofTcndcr  may  be  indittcd  or  ap- 
pealed for  maim,  at  common  Jaw, 
or  an  adlion  of  trefpafs  ( which  is  mofl 
iifual)  may  be  brought  for  damiges. 

(N)2 


12  There  arc  no  acceiTaries  after  the' 
fadl  in  maim.  Pag$  176^ 

MAINTENANCE. 

1  Is  an  unlawful  opholding  of  qaarrels, 
CO  the  hindrance  of  common  right. 

.'  53SC-83" 

2  And  is  either  ruralii^  or  afliiting  one 

in  his  preteniiOBs  to  another's  land» 

&c.  in.  the  countr)',  which  is  punLfh*^ 

able  by  tbe  king,  with  £ne  and  im- 

prifonment,  f.  2 

3  Or  eurialis,  in  a  coart  of  jn(!ice,  by 
ofHcioufly  intermeddling  in  fuits  no ' 
way  belonging  to  the  party.  f.  3 

4  To  afHil  with  money,  or  to  retain^ 
coonfcl  .for  another,  /nmf  to  be" 
maintenance.  f.^4 

5  Soitisfaid,  thattoperfuadeacpuniel 
to  aflill  another's   caufe,  is   roainte-^ 
nance.  53^  f^  5 

6  So  10  open  the  evidence  to  the  jur\ , 
or  to  give  evidence  uncalled  for,  or 
to  fpeak  as  counfel,  or  to  retain  an 
attorney,  &c.  is  maintenance,     f.  6 

7  So  if  a  powerful  patron  threaten  to 
fpend  money  in  another'^  caufe,  ^-c. 

8  So  if  a  juror  folicit  a  judge  to  give 
judgment,  &c.  f.  g 

9  But  it  is  not  maintenance  to  give  an* 
other  friendly  advice  what  actinn  to 
bring,  or  to  recommend  an  attornev, 

10  Nor  even  to  give  another  money 
before  a  fuitis  commenced,  except  it 
be  given  for  that  purpofe.  l".  1  o 

1 1  Butmai^ertMstcf  may  be  as  well  after 
judgment,  as  pending  the  plcii.  f.  1 1 

12  A  remainder  man,  or  reverlioncr, 
may  maintain  the  fuit  of  the  tenant 
in  tail,  or  for  iflc.  ^^^  i\  1  - 

13  So  the  A^r  may  mainiuin  hi-*  /tj^re, 
if  the  inheritance  come  in  queihon, 

ib/a\ 

14  So  the  alienee  may  maintain  the 
tiile  of  tiiofe  under  whom  Ive  claim^•. 

ibid. 

15  So  a  lefTee,  in  future,  upon  a  con- 
tingency, may  raaiiiiiun  iliuiV  wIk» 
poiicfs  the  Ui'M.  1.  J  : 
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|C  $(>  Uic  Mr  apparent  mxf  maintain 

.    iheanceftor.  Z^^^'SSS  T.  14 

%j  Aii4  no^  fince  4  Ann.  c.  16.  f.  9. 
.  wliick  m^^f^c  all  atcorasients  needkfs, 

.  the  gratiktee  of  a  revcriioa  ouy  main- 
taifi  the  tcaant  in  pofleflion.        f.  15 

gf.A'  «u«Rr#i/«rifr  boaod  to  maintain 
tltf  tenant.  5^9  f.  16 

19  Whoever  has  an  eqniuble  interdl» 
even  to  a  ttofi  in  a&i^n  may  maintain 
jmotltff  ia   a  fait  relating  thereto. 

f.  17 

M  Sowhrfe  perfoAs  claim  1  common 
kitereft  in  the  fame  thing,  they  may 

-  maiAtkia  each  other.  f.  i& 

tl  And  he  who  is  bail  for  another «  may 
inierpoi'e  to  have  his  appearance  re- 
<ordcd»  byt  not  further*  f.  1 9 

%t  A  father,  6r  heir  apparent,  or  the 
httlhand  of  an  heirefs,  may  maintain 
Auts  refpedUvely — but  a  god&ther 
caniTot  advance  money,  &c.  940  f.  ao 

13  So  the  lord,  or  ajiui  fgi  mft  oli  a 
fcignio^»  may  maintain  the  tenants, 
&c  f.  ai 

34  And  the  tenant  mayyf4«/ Alibis  lord 
at  the  trial.  f.  az 

25  A  maiUr  may  retain  counfel  for  his 
fervanis,  aad  lland  by  them  at  the 
uial,  but  he  cannot  ipeaL  for  them« 

a6  But  the  mailer  cannot  lay  omt  money 
tor  his  Icrvaiit  in  ritd  a^om,  as  he 
m  )y  do  to  keep  him  from  gaol  in 
other  aliens,  uniefs  the  fervantconfent 
ttut  hi&  wugcs  Iholl  be  fo  employed. 

t7  Bqt  a  fervant  cannot  cannot  lay  out 
his  own  money  in  his   mafter's  luit. 

f.  24 

a*  A  man  roiiy  eo  with  kh  fttigl/hur 
to  couiii'el,  but  he  cannot  fupport  him 
wiiU  money  in  his  iuit.  f.  14 

^9  But  a  man  may  ll|frl'ully  give  money 
to  a  poor  peilun  to  carry  on  iiis  fuit. 

r.  24 

|0t  A  councilor  may  defend  his  client, 
but  he  cannot  give  him  money  to 
fupport  his  caufe,  or  threaten  a  juror 
in  his  behalf.  54a  f.  27 

3  \  An  ^xxomcy  ntainesi,  may  condud  his 
client's  caul'eb  in  the  courts  of  which 
he  is  an  attorney.  Sec,  buf  tHey  can- 
not cx^Kud  money  for  another  with- 


out  the  expeAation  of  repaymoit-^ 
and,  fu^ri»  if  fiUcitwrs  can  lay  oat 
money  for  a  client.  PA^542f.2t 
3  a  No  Gounfellor  or  astorn^y  con  jniB« 
fy  any  deceitful  pradice  in  maintain- 
ing a  client's  caufe.  f.  29 

33  And  by  ftat.  Weft,  tiicj  may  he 
diftnalibed,  imprifoned  for  a  year 
and  a  day,,  and  othenvife  puulied  at 
the  kinc's  pleafure.  ilU. 

34  Councilors,  &c.  whoarenotfworn, 
are  equally  within  the  Hatutc.    f.  30 

35  All  fraud  and  {aliehood  tending  to 
iinpotb  upon  or  abufe  ibe  court,  are 
within  it.  f.  31 

36  Or  where  an  attorney  (kefoai  a  blfe 
writ,  or  brings  ^frtcife  againift  a  poor 
man,  5ec.  or  procures  iodgment 
without  warrant*  or  pleads  a/sK 
plea.  r.  32  to  35 

37  All  maintenance  is  prohiCttthl  by 
the  common  law ;  the  ofiendcrs  are 
anfwerable  in  damages,  and  may 
alio  be  indicted  and  fined  and  iis« 
prifoned.  f.  ;6 

38  A  court  of  record  may  ^umit  fcr 
maintenance  in  tlie  ikceof  the  court. 

39  By  1  Ed.  3.  €.  14.  none  by  fending 
letters,  or  otherwife,  (ball  maintain 
fnits  and  quarrels. 

40  By  I  Rich.  a.  c-  4  maintenance  by 
the  king's  fervauts,  ihal}  be  panilhed 

.  at  his  fUmfitfi^^^oiYtCT  lefs  oficen 
fiiall  be  imprifoned  and  difqoafified, 
and  all  other  perfons  by  fine  and 
ran(bm.  544 

41  Maintenance  in  a  court  baroo,  is 
within  this  ad.  f.  39 

42  Nul  lidn^^d  a  good  p!ea  to  m^o- 
tenancc.  f.  40 

43  A  perfon  is  not  liable  for  taking  oat 
an  original  which  is  never  returnea.  it, 

44  It  is  immaterial  whether  the  plain, 
tiff  recovered,  or  was  nonfnited.  f.  4 1 

45  Whoever  fears  that  another  will 
maintain  his  adverfory,  may  hare  x 
writ  to  prohibit  him.  f.  41 

46  All  perfons  are  prohibited  from  giv. 
ing  badges,   &c.    for-  maintenance. 

47  ^Y  S}  Hen«  8.  c.  9.  none  flull 
muintain  any  adion  where  any  per* 
ion*  (hair  haye  authority  tohddplea 

of 
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of  lands — nor  embrace  any  frcchol- 
^ttfip  or  jurors,  orwicnefibs^  on  pain 
;  of  to^.  5rc.    ^  Pa^e  J44  i.  44 

4S  On  inforiiMKioii  on  this  ttacvce  xouft 
alleJge  that  the  maintenance  was 
'*  unlawfully"  committed.  $45  f.  45 

49  Maintenance  of  a  fuii  in  a  (piritnal 
court,  is  not  within  any  of  the  above 
ftatutesi  f.  46 

50  So  It  mud  ihew  that  aple^f  wat  de- 
pendii^.  £  47 

M.ALICE. 

1  Arfon  cannot  be  committed  vnlefs 
the  .burning  be  maCcioUf.      167  f.  5 

2  Bnt  snalice  agaiiift  one  (hall  be  con- 
flrued  as  malice  toward  all.         /^/V. 

3  What  (ball  be  con^ued  snalice  ex* 
prefs  and  implied.  1 1 8 

'4  At^diiM s^nditaf  ftffimm.  103,1 13^ 

126,  132 

MALT. 

I  Whether  making  com  into  malt  will 
alter  the  property.  139 

'2  Neither  malt,  nor  com  bought  to  be 

majted,   within  the  llatutes  againd 

.  foreibilling.  4^4 


MALUM  IN    SE. 

1  Every  nuifance  is  malum  im  Ji     362 

f.  « 

2  Every  monopoly  is  wudum  in  ft.    471 


MANSIO.V  HOUSE  ^Hde  BurgUrj. 

1  Demuj  mafioMoih  and  mrffitapum  are 
equipoHeut,  283 

2  In  arfon  it  is  not  necrflary  to  lay  the 
offence  as  in  a  manfion  hon/e,  domus  is 
enough.  166 

MANSLAUGHTER. 

1  Homicide  without  mmliie  is  called 
man  (laughter,  and  fomctimes  t.han.i 
medley,  II5  c.  30 

2  It  is  that  killing  which  happens  ei- 
ther on  a  fuddcn  (quarrel,  or  in  the' 


commiflion  of  an  umlavjfulaB,  wfth* 
otttaaiotentioaofmiichief.  F^gi\\% 

f .  I 

I  It  muft  be  4one  without  premediia^ 

tion»  tkerefore  tliexv  ca*  be  »•  ««» 

crfikries  before.  Aid.  f.  d 

4  The  fpedal  matter  irannot  be  plted* 
ed,  hut  muft  be  given  in  evideRce  im 
the  ^neral  iflke.  l<>;  f.  3 

5  To  kill  another*  whd  claiming  tflte 
to  a  hoafe»  attempts  to  enter  it  bf 
force>  or  ihoots  at  it,  or  who  bftala 
a  window  to  make  an  arreft,  or  hedges^ 
after  beittg  forbidden*— is  man(laugW*> 
ters  108  f.  aj 

6  In  felf  defenoe>  where  the  circwR* 
ftancM  would  othenwife^K/T^^  the  ho* 
micide,  if  the  party  kilf  the  afiaik 
ant  without  apparent  aect^ty*  it  it 
manflaughter.  1^ 

7  If  a  hofband  kilt  the  man,  with  whom 
he  finds  his  wife  comfsittifig  «Mi>e«7 
itis<mlvmanflaughT«r.      l|0  (N)  i 

8  If  a  workman  fling  down  a  piece  of 
timber  in  plmj^  or  in  the  frequented 
ftreetSy  and  it  happen  to  kill>  it  ii 
manflaughter.  '  111  1^4* 

9  So  if  a  parent  or  a  mafter  correct  « 
child  or  a  fervant  in  a  barbarous  or 
immoderate  manner,  or  make  afe  of 
a:)  unufual  or  improper  inilruiiient  for 
the  purpofe,  L  5 

10  Therefore  if  an  officer  of  theiin> 
prefs  fervice  firing  at  a  boat  in  tbt 
ttjual  mamntr,  happen  to  kill,  at  mhjt 
it  is  only  manflaughter.     i$id.  (N)  a 

11  If  death  cnfue  by  (hooting  at  deer 
in  a  third  perjhn's  f^rk,  or  fliooiing  a 
gun,  or  throwing  Hones  in  a  place  of 
public  T^hn,  or  by  doing  any  idk 
a^ion  likely  to  cieate  bodily  hurt> 
or  playing  with  fwords^  oT  Tiring  plf- 
tols  in  a  highway,  Lq  it  i»  man* 
ilaughter.  112  f.  5  (N)  5 

t^  If  he  who  draws  upon  another  in  4 
fudden  quarrel,  make  no  pafs  at  him 
till  bis  fword  be  drawn,  and  then  figiiC 
with  him  and  kill  him,  he  is  guilt)-  of 
manflaughter  only.  1 23  f.  z$ 

13  If  two  fall  out,  agree  to  fight*  tetwh 
weapons,  and  during  the  heat  of 
blood  one  kill  the  other  it  is  man- 
flaughter. 124  f.  29 

14  iu- 
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14  Indulgencies  are  (hrwn  to  the  frail- 
ties of  human  nature.    Pagi  1 24  f.  30 

tj  But  no  infid^Iitv/  trefpafs,  words» 
gellures,  or  provoking  circumdances, 
however  malicious  or  aggravated  will 
reduce  die  crime  of  murder  to  man* 
{laughter.  f.  33 

16  But  upon  fuch  provocation  if  it 
plainfy  appear  that  he  meant  only  to 
chadife,  and  not  Co  kill— or  if  he 
had  rellrained  himfelf  till  the  other 
Was  on  his  guard ,  and  then  in  fight- 
ing kill,  it  is  only  manflaughter.  -  1 25 

Ij  So  alfo  if  one«  feeing  two  fight,  takes 
part  with  one  of  them  and  kills  the 
other-«>or  where  a  man  finding  a  man 
in  bed  with  his  wife,  or  being  actual- 
ly Uruck  by  another,  or  pulled  by  the 
Pbkf   dec.    immediately    kills   him. 

f-  35'  36 
I  &  It  has  been  held  manflaughter  only 
to  kill  another  in  contending  for  the 
wall ;  or  in  defence  of  his  perfon  from 
an  unlawful  arred,  or  of  his  houie 
from  a  forcible  entry ;  or  if  the  pof- 
fcflion  of  a  publi?  room ;  or  to  revenge 
an  injury  done  to  a  child:  or  in 
ducking  another  as  z  pUk-pocket ;  'or 
in  defence  of  national  chara£ler,  &c. 
125  f.  36,  37  and  (N)  i 

19  If  a  third  pcrfon  happen  to  be  kill- 
ed by  one  engaged  in  a  combat  with 
another^    it    is   manilaughter    only. 

127  f.44.45 

20  If  a  fervant  feeing  his  mailer  en- 
guged,  take  his  part  and  kill  the  ad- 
\eri*ary    it     is    manflaughter    only. 

128  f.  49,  50 

21  If  an  officer  be  killed  in  attenipc- 
ing  to  execute  an  unlmxfid  writ,  it 


ii  only  manflaughter. 


130  (N) 


22  By  I  J ac.  I.  c.  8.  a  certain  fpecies 
of  manflaughter  converted  into  mur» 
dcr,    ( M./r  il/jT/ ^<rr.  No.)  Il5t0 

117 


^  M.aNUFACTURER.— r/V^  Artijlcer. 

MARINE  K.—rUt  Piracy. 

I  How  mariners  in  the  king's  fleet,  arc 
punilhiblc  for  fodomy*  •■  10 


%  How  for  profane  cnriing  and  fwnr« 
ing.  Pmp  12,  13 

5  Mariners  burning  any  magzzi&e  df 
powder,  or  any  vciTely  or  boit,orti£ 
tackle  or  furniture,  (hall  fnfe  deati 

76 
4  By  59  Eliz.  .c.  17.  idle  marisen 
wandering  againfl  the  injimdioas  of 
this  ad,  fliall  fn^fer  as  felons  with- 
out clei^y.  183,  1S4 
^  By  17  Geo.  2.  c.  5.  peribns  bcggicg 
as  mariners,  ihali  be  deemed  rpgno 
and  vagabonds  184 

6  If  any  mariner,  &c.  ihall  wilfuUj 
deflroy  the  (hip,  &c.  &c.  to  which  M 
belongs,  fhall  fufier  death  without 
clergy.  185,  \^ 


MARKET  TOWN.— IWr  Uijk'^r^ 
Engr^ffimg. 

MARRIAGE. 

1  By  3  Hen.  7,  c.  2.  whoever  ffaaJI  ukc 
away  and  defile,  or  many  any  wun?^ 
having  fubftance,  for  lucre  thervof, 
againft  her  wiU,  and  to  her  difparage- 
ment,  or  abet  the  fame,  or  reccivf 
the  woman,  ihall  be  guilty  of  felonv. 

1;  I 

2  By  39  Eliz.  clergy  is  taken  from 
principals  and  acceilarie&  before.  1. 5: 

3  The  Several  determination  Ri;iie 
upon  thefe  a6ls.  f.  3  to  i.  \z 

4  By  4  &  c  Phil.  &  Mary  c.  8.  who- 
ever  fhall  allure  a  girl  under  16  ind 
unmarried  from  her  guardians,  (hall 
be  £ned  and  imprifoned  two  years. 

172  f.  10 

5  If  the  feducer  deflower  or  many  her, 
he  ihall  fufFer  5  years  imprifoomcDr, 
and  £ne  at  diicretion.  thii. 

6  If  any  female  above  2  years  of  »gc 
confent  to  unlawful  matrimony,  ihe 
ihall  forfeit  ail  her  lands  to  the  next 
ofkin,  i-c.  172.  »:3 

7  Various  dftcrminarions  upofl  this  ita- 
tute.  ,73  (N)  3 

8  By  26  Geo.  2.  c.  33,  to  folemniic 
matrinu'ny  in  any  other  place  thin 
whrr^  banns  have  been  nfually  puh- 
liihed,  uiilcfs  by  ipecial  licence,  and 

except 
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exdfept  tKe  parties  are  Jews  or  Qua* 
Jeers,  Sut.  is  felony  and  tranfporcation 
14  years.  ^*^*73  ^'  *' 

9  To  counterfeit,  alter,  or  deftroy  any 
marriage  regiilerf  b  doaik.  without 
clergy*  f.  ift 

10  The  forfeiture  for  a  popifh  mar* 
riage,  r  34  3? 

l4ARSHAL.---#7ir  dnt^ahlt.     Jfi^ 


MASTER. 

Not  juftified  in  beating  Ids  fervant  in 
a  cruel  and  barbarous  manner  or  with 
an  ira  proper  inftrument.  ill 

A  miOrefs  b  included  imder  the 
word  *•  mafter,'*  in  25  Edw.  3/  re* 
fpeding  petty  treafon%  132 

A  mailer  chailiiing  a  fervant  in  adual 
fervice,  is  not  an  afTault,  for  which 
a  recognuunce  of  tike  peace  fhall  be 
forfeited.  ^59 

A  fervant  may  juflify  beating  another 
in  defence  of  his  maifteSk  260 

How  far  a  n^aAer  may  mMintaim  his 
fervant*  541 


MASS. 

By  S3  Elia.  c.  4.  to  fay  or  flog 
mafs,  incurs  a  forfeiture  of  200 
marks,  and  to  hearmafs,  100  marks 
and  a  years  impriionment.  39 

By  1 1  &  1 2  Will.  3.  c.  4.  whoever 
fhall. apprehend  a  popiih  pried  for 
faying  roaff,  fhall  receive  100/.  and 
the  offender  fhall  fufFer  perpetual 
imprifonment.  Hid, 

But  by  18  Geo.  3.  c«  60.  this 
punifhment  is  repealed,  provided  the 
offender  ukes  the  oach  therein  pre- 
fcribed*  Uid* 


M  E  A  L.—Vide  Bread.— Bohr. 


M  E  M  B  E  R.—FiJiMaim. 


Mfi  S  S  U  A  G  E.^f^idi  BmrgUtfy, 
ForcMe  Entry  ^ 


MILS  S.'^Fide  ComfMtttitm. 

MILLER. 

t  tn  what  cafe,  a  miller  may  be  gui^ 
of  larceny  ^«X' «3$ 

MILLS. 

1  By  9  Geo.  3.  c.  29.  xnaliciottfly  to 
bum  or  deflroy  any  mill,  is  fdony 
without  clergy.  4^4 

2  Riotouflyandtumultouflytodemolifh 
or  begin  to  demolifh  any  mill  or  the 
works  thereto  belonging,  is  fdony 
without  clergy.  309 

MINES. 

I  To  fleal  property  front  mines  not 
larceny  by  the  commoa  bw,  beoiui'tt 
of  its  adherence   to    the  freehold; 
141,  142 

a  All  mines  of  gold  and  fUver  belong 
to  the  king,  ^o 

3  By  25  Geo.  2.  c.  io»  to  break  into 
any  black  lead  mine,  or  into  any  pit 
or  fhoft,  or  unlawfully  to  take  awav 
any  lead  from  a  mine,  without 
forcibly  entering  it,  is  whippings 
&c.  or  tranfporutioQ.  216 

4  By  9  Gep.  3.  c.  29.  to  damage  or 
deilroy  mine  engines^  is  tranfporta- 
tion  for  feven  years.  238 

5  How  far  the  king  may  grant  an  ex 
dufive  right  to  allom  mines  *      47^ 

MISBEHAVIOUR.— riV.  BcJbai.j.ur. 

der.    Munjlaughter, 

I  A  hurt  by  mifchance  forfeits  not  a 
recognizance  for  the  peace  ;  but  it  is 
no  excufc  in  a  civil  action.  a6o.  f  27 

Mii>. 
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UlSfKlSlOlt^FiJtTSefihii. 

iMifprifion  fignifies  all  foch  liigh  of> 

fences,  as  arc  nearly  borderiBg  npoa 

capital.  fagi  86  c.  to 

t  A  mifprifion  iscontaiDcd  in  evojr 

treaibn  or  felony.  iM> 

1  The  king  may  proceed  lor  the  mif* 

£nfion  onl)r  i^iV. 

liiprifion  ii  either  negative  or  pofi* 
"  ti^:  iM. 

J  Mifprifion  of  treafon  conftHs  in  the 
iarg  knoivledge  or  concealment  of 
high  treafon  C  z 

6  ^at  fpecies  of  aflent  wilt  convert 
mifprifion  into  high  treaibn.  f.  5,4,  5 

2  A  perfon  who  is  9afy  told  that  there 
win  be  a  rebellious  rifing  without  he 
iwyiui  of  the  circomftancesy  is  not 
bound  to  moke  dii'cQvery  of  fuch  in^ 
formation,  87  f.  6 

8  By  1 3  Eliz.  c.  a.  to  forge  foreign 
coin  not  current,  or  to  aid  therein, 
is  mifprifion  of  treafon.  f.  7 

9  Thofe  who  hmnfy  utter  falfe  money 
knowingly,  were  only  guilty  of  a 
mi/frifion  at  common  law,  (^li/r coin.^ 

6z  f.  5O 

10  Mifprifion  of  felony  is  the  conceal* 
ment,  or  procuring  the  concealment 
Qt  a  felony,  either  by  common  Jaw 
or  itatute.  251  f.  a 

1 1  Silently  to  obferve  the  commiifion 
of  (e)ony.  is  mifprifion.  (N)  i 

IZ  Concealment  of  tnajurt  trv^e  is 
mifprifion  of  felony.  ihid, 

13  By  3  Rdw.  I.  c,  9«  officers  procur- 
ing or  concealing  felonies  done  in 
their  liberties,  or  who  will  not  arrefl 
the  offenders,  (hall  be  imprifoned  one 
yeax,  and  make  grievous  fine,  or 
iufien  three  years  imprifbnment.    f.3 

24  ^y  3  Hen.  7.  CI.  an  inqueil  may 
be  taken  to  enquire  of  conceaimenu, 
kc.  f.  4 

15  CaufiPg  an  abortion  is  only  a  high 
mifprifion.  izi  L  k6 


uacmtJL^^FUi 


Cm. 


MISTAKE. 

I  CaT)not  amount   ti^  a  /eloniout  in.; 
ccntion  99  f*  S 


I 


MONBY.-.^JkO*v. 

M  O  N  K  S  Y. 

I  No  felony  to  Aeal  a  monkcj.  P.  i^ 

MONOPOLY. 

I  Monopoly  is  a  gmnt  from  the  long 
of  the  exdofive  right  of  property  in 
any  thing.  47#  f.  I 

»  It  only  differs  from  ingrofinrt  in 
that  the  one  is  the  gt-ant  o#  tfce  Ikg, 
and  the  other  th^  ad  of  the  fo^cft. 

3  Both  monopoly  and  iagfoCng  mt 
equally  refiraioed  bf  t£e  coiMiM 
law.  ikid^ 

4  All  fuch  grants  are  void  md  tiR  per- 
fon who  procures  them  ts  ffnUe^eo'be 
fined.  4^0 

5  Becaqie  tbey  are  agninft  ^le  linee<*- 
dom  of  trade,    end  detrianeacaft  Ho 
the  publick.  'f.  | 

6  But  the  king  may  inftitnte  mcicnniile 
fraternities,  with  power  to  make  bye 
laws  for  the  regulation  pf,  aoc  mt0^ 
drain  trade.  ft] 

7  But  he  eannot  grant  the  ible  impor 
tation  of  any  particular  mercbaiB- 
dize.  471 

%  Nor  give  individuals  an  exditfire 
right  to  trade  within  certnin  limits: 

9  For  nothing  but  an  zBt  of  parliament 
can  refirain  the  frte&om  of   trade. 

10  An  exdofive  grant  of  the  fek  bi- 
groffing  oi  wills  or  making  pleas, 
writs,  5rc.  Src.  is  void.  f.  4 

II  Or  of  making,  importing,  and 
felling  playing  cards*  f.  e 

12  But  the  king  may  grant  for  a  re^lbo- 
able  time,  the  fole  property  of  a&f 
new  invention.  f.  o 

1 3  Or  the  iole  ufe  of  foroe  particnW 
employments,  as  printing  thcr    httf 


fchpturcs.  Jaw    books^   6cc. 


iflJir 
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,4  The   mfim   of     this    privitegr. 
P4i^47i     N)4 

15  MonopoHzers  nvert  liable  to  fine  and 
impj'iiiMiinmt*  f.  7 

16  By  21  Jac,  I*  c.  3.  all  grants  of 
monopolies  or  proclamations  tending 
cherrto  are  declared  void.  •  47  z 

17  Corporations  difabled  to  put  any 
iuch  grasts  in  force*  f-  9 

18  All  inch  grants,  ^c.  ftipJl  be  tried 
by  the  rule&  of  the   common  law. 

f.  10 

19  The  trial  muH  be  in  the  courts  ot 
common  law,  and  not  in  chancery , 
or  ID  the  council.  f.  1 1 

to  Therefore  chancery  will  never  cfta- 
biiih  a  right  under  a  charter  frum  the 
crowOf  nntii  the  vadidity  ot  Inch 
charter  has  been  tried  at  law.  (N ,  5 

1 1  Hat  the  court  of  chancery  will  cancel 
kiters  patent.  thia, 

z%  The  ufe  of  the  king's  name,  injkirs 
/miiaj,  to  repeal  letters  paten:  m  of 
cvmnon  right.  -  i^/V. 

jj  The«ffe£l  and  extent  of  patents  can 
only  be  tried  in  the  king's  couru.  li. 

94  Any  perfon  ii\jured  by  the  grant  of 
-4  monopoly,  m.Ly  fuc  lor  treble  "da- 
mages ac  law.  473 

29  H  any  peribn  after  notice  of  iuch 
ai&lioQ  grounded  <|n  si  jac  ^all 
obtain  an  injuudtion,  or  after  juijg.  j 
ment  (hall  itop  execution,  he  ih*iil  j 
incur  m  pr^/mmire*  t^'^*  !•  <  3 

;6  But  this  thai  I  not  extend  to  letters 
patent  for  14  >e:4rs  to  the  auchorb  ol 
new  invention-*,  provid«i  Iuch  letters 
be  not  contrary  co  law,  or  of  per- 
nicious icndency.  i.  14 

^7  Vn*i  iaveniion  muft  be  fqblhintially 
iie«b'«    and  nuc  an  iioprovemenc  oui) . 

47  + 

2<^  And  ifuere  if    an  invention   which 

tend^  10  dfttroy  tht*  neceiUcy  of  manual 

j  J)(«ur  can  be  th&  lubje*"!  of  a  patent. 

f.  16; 
29  No  old  maiiufA^tare  can  be  proiii- 
bitcd,  or  gran  tea  by  a  parent  a^  for  a 
mew  invenciim.  f.  17 

^o  Jim  die  21  fac.  c.  3.  ihall  not  ex- 
tviid  to  prejudice  tar  privileges  of 
ooi^ratioui,  icc^  I*  19 


V9>,  I- 


31  Nor  to  any  grants  concerning  the 
<^'fig''>g»  making  or  compounding  of 
falt*petre  or  gunpowder {  or  ths 
calling  of  ihot  for  ordnance;  or  to 
offices  in  being  awii  exe  ution  before 
the  ftatuter  not  fapprefled  by  procla- 
mation, pajfe  475 

32  By  16  Car,  i.  c.  21.  all  perfons 
natives  or  aliens,  may  import  gnn- 
powder,  and  all  fubjeds  may  make 
and  fell  gunpowder  or  any  of  its 
ingredieiits,  and  if  any  perfons  ftiail 
pretend  an  authority  to  the  contrary, 
he  (hall  incur  ^framumre.  f.  21  Jt  23 

3.3  Kat  by  21  Jac.  1.  this  fiiall  not 
extend  to  any  grant,  5:c.  for  digging 
allum  mines  or  the  making  ailum, — 
Ror  to  licences  for  Uverns  fellinjr 
wines,  3pc.  f.  22 

34  By  8  Ann.  c.  19.  the  author  of 
any  book  and  his  afligns,  (hall  have 
an  excluiive  right  to  print  the  fame 
Ut  1 4  years  A*om  the  day  of^  the 
publication.  f.  24 

3i  And  whoe%'cr  (hall  print,  o^  import, 
or  expole  to  Tale  the  fame  without 
the  author's  written  conlent,  figned 
in  the  prefencc  of  two  witneiTcs,  ih«ill 
forfeit  I  ^.  a  (heet.  466 

36  A  mu(ical  compofition,  an  ir- 
genioub  abridgment;  a  uleful  index, 
&c.  are  fecured  to  the  author  by 
thisibtute.  (in) 

37  But  the  books  fo  intended  to  be 
prote^led  by  this  a^k,  mn(t  be  entered 
at  Stationers  Hail.  f.  z^  Sc  26 

38  And  after  the  (aid  14  years  the  right 
of  printing.  &c»  Ihall  return  to  the 
authors,  if  livings  for  a  further  term 
of  14  years.  ^-  '7 

39  The  caic  of  literary  property  coftii- 
dercd.  (N)  7 

40  T.he  manner  in  which  an  author 
mu^  affign  his  right  with  refpe^^t  to 
the  tcntiu^emt  inter  eft,  ibii. 

41  Hy  8  Geo.  a.  c.  15.  engravings  are 
fecured  ro  their  proprietors  for  1 4 
Vi-ars.  f   2?i 

42  Bur  to  (ccurc  the  property  the  pro- 
prietor's name  t^ma  the  day  of  Jirfi 
pabiilhiug  tru?  print,  uuJi  not  only 
bt;  engraved  on  the  plate  but  printed 

I      on  the  prinu  (l\}   | 

\  Z  z  43  h^^ 
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4)  And  whoever  (hall  offend    againft 
this  a^,   fliall   forfeit   5  /•  for  every  > 
engraving.  Pagg  478 

44  Bot  this  ad  (hall  not  extend  to  the 
purchafers  of  plates.  ihid. 

45  By  17  Geo.  3.  c.  57,  Proprietors  of 
printt  may  recover  damages  and 
double  coils  againfl:  thofe  who  (hall 
copy  them  without  confent.         ibid. 

46  By  15  Geo.  3.  c.  53.  the  univcr- 
iitiesof  Great  Britain^  and  the  colleges 
of  EatoK^  iytfiminfter^  and  U^incbtfier^ 
fhall  have  the  exduilve  right  to  print 
tkeir  0tc'«  hooks  at  their  ^^m  frimtiftg' 
frejks,  f.  29 


M  O  ti  T  H—Fide  ComtnfaiioM. 
IflOSS  TKOO?is^S.^Fidt  Bordirm. 

MULTIPLICATION. 

I  Of  gold  and  filver,  or  pra^ilng  to 
hndout  the  philofopher's  (lone,  was 
Ibrmeriy  feloby.  73»  H 

M  U  U.^Vidi  Puhlick  Houfif. 


MURDER. 

Felonious  homicide  ^witb  malice^  is 
either  >]Ukd£R,  or  petty  treafon. 
/^  117,  c.  31. 

Murdfr^dncientlyfignified  xht  pri<uate 
killing  of  a  man.  f.  1 

The  opeh  wiiful  killing  was  called  vo- 
luntary homicide.  iHd, 
The  law  concerning  EngUfcbire.  f,   1 

&i 
How  a- pardon  of  murder  muft  be 
worded.  f,  a 

By  23  Hen.  8.  c.  1.  all  wilful  mur- 
der c/  malt*  if  prepinjt  excluded  from 
the  benefit  of  clergy.  ibid» 

MuRD2,R  is  the  ^wilful  killing  of 
another   through  taaiice  af§rethoi^bt. 

118 
Whenever  death  is  canfed  by  an  ad 
done  with  a  mnrder^ms  intent  it  makes 
tht;  \.itctid^r  A  muraercr,  vo\ 


9  Whenever  a  perfim  who  kilU  another 
a£ls  upon  malice,  however  coloured  by 
the  afftmroM^e  rf  mc^tj^  it  is  mur- 
der. Petgi  105  f.  1 

to  Whether  fa£b  amonadn^  to  jnftii- 
able  homicide  may  b«  fpecuUy  plead- 
ed to  aa  iadiiftiBieat  or  appeal  of 
nxurder.  *  ibid.  f.  3 

1 1  How  far  the  judge  who  paflcs  fen- 
tence  muft  have  juriididiioa  over  the 
offence;  and  ia  what  manner  the 
officer  mufl  purfue  the  judgment,  in 
executing  a  oonvi£k«  to  avoid  the  gntlt 
6f  murder.  1059 106 

U  It  is  juftifiable  to  ktU  a  man  who  is 
attempting  to  murder.  to9»  1 10 

t3  If  a  parent  or  mailer  deftioy  the 
cxiAence  of  a  child  or  fer\'ant  by  un- 
merciful and  baxbaroas  corrcctiDn,  or 
by  nfing  aik  ioftrusiie«t  unproper  and 
likely  to  occafion  death— 4|  is  0ur- 
dar.  ill  f.  ; 

14  Homidde  done  in  the  exccittion  of 
OM  unlawful  and  mal^cium  tt£k.  ia  nor- 
der.  iiz  f.  10 

1 5  Accidentally  to  kill  a  man  by  fliootiog 
at  poultry  wib  iniuti  /#  Jle^tik^  is 
murder.  tia,  113 

16  It  is  murder  to  kiU«  hy  going  ^- 
liberatiij  with  a  horfe  .ofed  10  ftrikc, 

•  or  by  difcharging  a  gun  aoioog^^M-- 

cour/e  of  people ;  or  .by  throwiag  a 

ftone  or  a  piece  of  timber  from  a 

houfe  into  a  fn^unuid  ftteed    j^c. 

113  f.  12 

17  If  a  man  (Irike  another  upon  mS^t 
prepenfe,  and  then  fly  (ot^  waUaod 
there  kill  him  ;  yet  he  is  gn^cy  of 
murder.  113  1 17 

18  By  I  Jac.  I.  c.  8.  where  anyperioa 
(ball  ilah  another,  thai  hath  mt  then 
any  'weapon  drawtt,  or  that  hath  Mf 
then  firfi  firiekemi  aad  the  peiiba 
ftabbed  (hall  die  thereof  within  fix 
months,  the  peribn  ilabbing  fiiall  lofe 
the  benefit  of  clerg}-,  though  no 
malice  aforethought  t>c  proved.  115* 

ti6 

19  The  feveral  conftru£Uonswhidihave 
been  made  upon  this  ad.      ii6»  117 

20  Homicide  may  be  comnutted  do: 
only  by  thofe  means  which  utdtrtdtj 
mortal,  but  alfo  by  fueh  as  ovil)  pr'> 

h»Hj 
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bably  and  eventually  will  occasion 
death.  Page  Ii8  f.  4 

2 1  As  expofing  a  flck  man  to  the  in- 
clepieacy  of  winter ;  or  a  child  to 
the  ravages  of  a  bird  of  prey  ;  or  aa 
innocent  man  to  the  falie  aGcafatioo& 
of  another*  on  which  l^e  is  condemned 
and  executed  i  or  to  incite  a  madpian 
either  to  de/b-oy  his  o^m  \\h  or.  thai 
of  another ;  pr  to  lay  poi/bn  for  one 
man  mul  it  i«  t^ken  .t>y  a^pt^er;  or 
to  p)ace  apriiboer  in  ^,  rooqs  ^ith 
another  who  Ms  an  i^ejStioiis  difeife  ^ 
or  %o  deftroy  the  CQpftitiuion  by  de- 
nying a  prisoner  the  decencies  of 
jDa«tnrc«  &c.  kt.  A.nd  perhaps  by 
fuiering  a  mi&hievQus  ipifn#}  to 
roam  abroad,     f.  5,  j6,  7«  8.&X.^)  10 

S2  But  noperfon,  by  a^y  aA»  O^s^l  be 
laid  to  kill  another  unleA  be.  die 
within  a  year  and  a  44^.  1 1 9 

23  How  the  year  and  d^y  (halj  be  com- 
•  puted.  ibU. 

tj^  If  the  perfon  die  withjA  .tlhr  y^ar  and 
day  it  flull  beaoe^cuXe  tha;t  ^  mighk 
have  recovered  if  he  had  l^e/i  taken 
proper  care  of.  1 1.9  /*.  10 

S5  WhfretiKewoujndlMVl.d^^U^aireboth 
CQt  of  the  kingdom,  or  the  one  in 
thekjiBgdom  and  th^  otW  abroad, 
it  coujd  not  hfi  tried  by  .the  cc^mon 
law ;  but  this  is  remedied  by  z  Geo. 
2.  c.  21.  M9«  lao 

s6  Death  in  Engjknd  x>f  a  wound  g^ven 
abroad,  may  be  examined  by  the 
conftabb  and  marlhal,  and  by  33 
Hen.  4.  c.  23.  if  examined  by  the 
privy  cottnctly  the  principals  may  be 
tried  in  any  coanty  by  commi^ioners. 
119  f.  II 

37  A  murder  at  fea  anciently  .cogni?^. 
ble  by  the  civil  law.  f.  1  a 

28  Now  by  ^7  Hen.  8.  c.  4.  &  c.  15, 
it  may  be  tried  before  the  king's 
commiffionersy  according  to  the  com* 
mon  law.  ng,  120 

^9  How  the  killing  of  one  who  dies  at 
land  of  a  wound  received  at  Tea  (hall 
be  tried.  lao 

30  By  2  &  3  Edw.  6.  c.  24.  where  the 
wound  is  given  in  one  county  and  the 
death  happens  in  another,  it  is  triable 
where  the  dea^i  happens.  1  a  1 


31  By  26  Hen.  9.  c.  6.  a  murder  in 
Wales  may  be  tried  in  the  next 
Englifb  county.  Pa-e  121  f.  14 

32  , The  «tfi/rVi>if/ killing  of  any  pei- 
Ton,  whatfoever  nation  or  religion  he 
be  of,  or  of  whatibever  crime  att^n- 
ted  is  morder.  ^-  '  S 

33  Cauiing  an  abortion  was  anciently 
held  to  bn;  murder.  k  1 6 

34.  At  this  day  i.t  is  only  a  great  xnif- 
priflon,  5cc.  &c.  /M/. 

35  But  where  one  connfels  a  woman 
to  kill  her  unborn  child  and  /he  does 
it  accordingly  when  it  is  bom,  he  is 
an  acceflary  to  murder.         121  f.  17 

36  And  by  21  Jac.  i.  c.  27.  to  con- 
ceal the  birth  of  a  dead  baftard  child 
ihall  be  evidence  of  having  murdered 

it.  ay. 

37  Any  formed  defign  of  doing  mil- 
chief  may  be  called  malice.  12 1, 122 

38  Where  two  perfpns  meet  on  a  pre- 
cedent quarrel,  in  cool  blood,  and 
fight  and  one  of  them  is  killed  ^is 
is  murder  1 22  f.  21 

39  And  in  duelling  wherever  the  cir- 
cumfbuices  ttffbrd  the  pfefumption 
that  the  Uood  was  cool  at  the  mo- 
ment of  the  homicide  it  is  murder. 

f.  22,  23 

40  No  pretence  under  which  malice  may 
be  covered  Hull  elude  the  juHice  of 
the  law.  123,  f.  24,  25 

41  If  a  man  aflault  another  with  malice, 
and  then  fly,  but  on  being  followed 
kill  hb  antagonifl,  it  is  murder,  f.  26 

42  To  reient  provocation  in  a  manner 
manifeilly  endangering  life,  is  murder 
if  death  enfues.  f.  27 

43 'In  duelling  not  only  principals  but 
feconds  alfo  are  guilty  of  murder  if 
the  fight  prove  fatal.  124  C.  zi 

44  No  words,  gelluresy  &c,  will  excufe 
from  theguik  of  nnurder.  f.  33 

45  Death  occaiioned  by  beating  another 
deliberately  and  vindidUvejy  is  mur- 
der, although  death  was  not  intend- 
ed. 126,  f.  38,  39 

46  Wherever  a  man  happens  to  kill 
another  in  the  execution  of  a  d^libe. 
rate  purpofe  to  comnut  a  felony,  he 
is.  guilty  of  murder.  126,  i.  41 

Z  z  a  47  ^o 
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x  s. 


47  So  alfo  it  is  murder  where  not  only 
the  a6l  of  felony  iminediaiely  caufcs 
the  death,  but  where  it  occafionally 
caufes  fuch  a  misfortune.      Pagt  1 26 

c.  42 

48  To  kill  a  magiftrate,  &c.  who  /V 
ierpo/is  in  a  quarrel  In  order  to  fup- 
prei'sit,  is  murder.     127,  128  L  44 , 

48 
l|9  Where  divers  perfons  refolvc  gene- 
rally to  refift  all  oppofcrs  in  the 
commiiHon  of  any  breach  of  the 
peace,  and  to  execute  it  in  fuch  a 
manner  as  naturally  tends  to  raife 
tumulti  and  aftVays,  and  in  fo  doing 
happen  to  kill  a  man,  they  are  aO 
guilty  of  murder.  f.  46 

*  50  But  the  f;;£l  muft  appear  to  have 
been  ccminiitcd,  llri^Iy  in  profecu- 
tion  of  the  purpcfe  for  which  the 
party    were    ailembted.  128 

(N)  3 

51  How  far  a  pcrfon  ihay  alleviate 
murder,   by   int<*rpofing    to    releafe 

, another  from  unlawful  confinement. 

"9 

52  To   kill    a   (herifF  or  any  of  his 

officers,  in  the  Iwwful  execution  of 
cinl  procefs  is  murder,  although  the 
proccfs  b©  erroneous,     129  f.  55,  56 

53  How  far  hothicide  in  an  attempt  to 
ufurp  unlawful  authority,  (hail  be 
conltrued  murder.  130  f.  59 

54  Death  occafioned  by  any  idle  wan- 
ton afticn,  likely  to  endanger  life, 
is  murder.  f.  60 

j5  A  phyfician  or  furgcon,  whofe  igno- 
rant adniinillration  of  medicine,  may 
have  occafioned  the  death  of  the  pa- 
tient, is  not  thereby  guilty  of  muraen 
tho'anciently  held  otherwife,        131 


MUTE. 

I  By  12  Geo.  3.  c.  20.  (landing  mote 
in  felony  or  piracy,  either  on  an  in- 
di^ment  or  appeal^  amounts  to  con- 

.  \idtion.  154 


N, 
NAVAL    STORES. 

By  9  &  10  Will.  5.  c.  41.  nppa- 
fons,  except  the  officers  aotho. 
rized  by  the  king  (hall  make  cordage 
of  more  than  three  inches,  with  a 
'whiu  tbrtai^ — Or  of  left  than  th-w 
'with  a  twjint  laid  the  contrary  way — 
■or  any  canvas  with  a  hlut  frtak-^^ 
any  other  (lores  with  tbt  hriad  rnnivi 
on  pain  of  forfeiting  the  goods  aad 
200/.  /»j^56j 

Whoever  (hall  have  the  pofld&oi  of 
fuch  Aores,  without  a  certiilcate,&c« 
(hall  forfeit  200 /•  f,  2 

The  commi(Eoners  who  (ell  old  (lorei, 
toay  grant  fuch  certificate  to  bD)-ers, 
who  may  alfo  grant  the  iame  to  ihofc 
who  purchafc  again.  563  UiJ. 

Whoever  (hall  counterfeit*  or  pro* 
dace  a  fal(e  certificate,  (hall  be  bound 
over,  by  the  comraiflioners^  to  the 
quarter  fe(Con5.»  f.  j 

5  The  manner  in  which  any  perfon  prc- 
fecated  for  executing  this  act  may  he 
defended,  j;  ^ 

By  9  Geo.  1.  c.  8.  thU  olfence'is 
extended  to  timber,  thick  ttufF,  inJ 
plank,  (,  3 

The  court  may  mitigate  the  pcnsi- 
tics,  and  fettle  the  diihibution  of 
them.  f,c^j 

8  Power  given  to  judges  of  affixe,  or 
jufticesat  fcffion,  to  determine  tr.c 
o(Jence,  and  mitigate  the  pcnaJi)  to 
public  whipping  and  hard  iaboui  tor 
three  montiis.  r^i 

}  By  9  Geo.  3.  c.  30.  the  officci*  of 
the  king's  yards,  and  the  commiificc* 
ers  of  the  navy,  are  authorized  to  act 
as  jullices  of  the  peace,  in  appir- 
hending,  &c.  offenders.  f.j 

NAVIGABLE    RIVERS. 

To  dcftroy  any  lock,  fluice,  or  flood* 
gate  ere^ed  thereon  by  aotborityof 
parliament,  is  tranfportation.     199 

I.J 
By  8  Geo.  2.  c-  20.  the  fiime  tdkaot 
^>a.W^^C  dcrgy,  M,  C  j 


A  TA9Lt  OF  Principal  MATTsas. 


3  To  draw  ap  any  floodgate,on  any  wear 
upon  a  navigable  river,  is  hard  labour 
for  a  month.  Page  199  C4 

4  To  draw  up  piles,  kc,  tor  fecuring 
any  mar(h  or  lea  banks,  incurs  a  qui 
tarn  penalty  of  zol,  &c.         ihid.  i.  5 

5  The  puniihraent  and  regulations  of 
the  black  ad  extended  to  cafes  of  de- 
iboying  fea  banks.  200 

6  To  break  the  bank  of  any  river 
whereby  lands  ihall  be  overflowed » is 
ielony  without  clergy.  ibiii,  f.  7 

7  To  de^y  the  Bi^Qri  leviJ,  felony 
without  clcxg^.   .  i^/V.  r  8 

9  By  4  Geo.  3.  c.  12.  to  deilroy  the 
works  upon  a%jt  navigation,  fo  as  to 
impede  the  carrying  on  of  the  fame,  is 
tranfportation.  ib»J,  f,  9 

9  Ofi^nces  by  oblirufling  of  havens ; 
by  bumb  boats  on  the  Thames  j  and 
t>y  thefts  on  navigable  rivers.    Hid. 

(N) 

NECESSITY. 

1  Neceffity,  however  extreme,  is  no 
/r.-tf/excufe  for  fteallng,        141  f.  20 

4  Where  neceffity  wiU  excufe  the  com- 
ing of  a  popiih  prieil  into  the  realm. 

68,  69 

3  How  far  oeceHity  is  an  excufe  for 
crimes.  S  (^) 

4  To  what  extent  it  tauCt  arife  to  excuie 
high  treafon.  J4  (N)  3 

^  How  far  neceHity  will  juHify,  excufe, 

or  ulleviace  homicide,  &c. 
6  In  whac  cafe^  it  ihall  excufe  a  nui- 

f*ftce,  ^63, 404 


NEIGHBOUR. 

I  How  far  one  neighbour  may  maintain 
another.  541  i\  25 

a  Where  one  is  guilty  of  nuilknce  by 
incommoding  hii  neighbour.     362, 

363 

3  Where  the  neighbouring  towns  muJi 

clcaiife  a  xiver.  36.5 


NETS.— Fi/r  Fijh. 
,  NIGHT,~/^iV#  Bur^Iarj.     Caitlt. 


NIGHT.WALKEUS. 

t  They  may  be  bound  to  their  good 
behaviour.  page  262 


NOBLEMAN. 

1  May  keep  an  ualicenced  tutor  in  his 
houfe.  1 8 

NOSE.~riV/  Maim. 

NON.CONFORMIT7.~r/4V  Charch 
Dijfeiaeri. 


NON.COMPOS,—;^/r  MaJmen. 

:  An  offender,  becoming  fo  before  con- 
virion,  (hall  not  be  arraigned ;  nor,  if 
after  an  arraignment  (hall  he  be  tried, 
and  if  after  convidUon  he  ihall  not 
be  ejcecuted.  2  f.  2 

But  he  fhall  anfwer  for  a  trefpafs 
againU  the  peribn  or  pofTcflion  of 
another.  3  ^-  5» 

A  perfon  becoming  non  compos  by  vu* 
luntary  drunkenncis,  ihall  br  punifh* 
ed  for  his  crimes,  the  fame  as  if  iie 
were  (bber,  unlefs  the  intoxication 
has  permanently  diibrdered  the  un- 
derlUnding.  3  f.  6 


NOM.JUROR.-m  Oaths. 
NON  FEASANCE. 

1  An  ofience  confi(Kng  of  a  non-fea-^ 
stance  needs  no  'uenMe,  20  f.  5 

2  In  what  cafe  a  non-feazance  willa^^ 
mount  CO  a  forcibly  entry,  though  not 
to  a  forcible  detainer.  280,  281 

3  A  man  cannot  commit  an  adt  of  for- 
^^ry  by  a  bare  non-feazance.  33^  f.6 


NON-USER. 

I  Whether  it  be  a  ground  for  difcbarg- 
inganoHiccr*  311 


Z  z  3 


NOTXC£. 


A  TAfctt  OF  P^ifsciPAL  Matters 


N  o  T  1  c  ft. 

I  It  is  iBiplted  in  all  prnal  ffattates,  that 
the  defendant  mull  hait  notice  of  the 
accufation  againft  him.     P.  420  C  83 

NORTHERN    BORDERS.— r/i/r 
Rio/iru 

NUISANCE. 


/.  3691)  tt>  obftrufl  the  intfliwift 
of  a  public  lirer,  to  damage  a  !«*• 
Kc  highwaf,  to  pat  aa  improper  Up 
into  Biliiiifffintedocki  are  nnilaBctii 
^^  Pap  363  W} 

3  But  an  hoQrital  for  iiiiMKttlaiioi  a 
not  a  miifiuice*  nor  to  lay  bricks  a 
a  private  BAery  in  the  Thaaesi  w 
to  violate  a  public  lav,  nor  loob- 
ftroa  a  profpeft.  '^ 

j  14  And  fturg  if  a  conej  honfm  b  J 
I  *  nuifance.  ^ 

A  common   nuifance  is  an  offence  J 15  By  g&  taW.  3*0.7.  tomabcffa 
a^ainft  the  public  by  doing  a2y  thing  |     off  fireworks  publicly,  is  t  ~'^ 


injurious  to  «//  the  king's  fubjeds, 
or  by  omitting  to  do  that  which  the 
common  good  requires.  360  c.  75 
Therefore  prhMUi  annoyances,  are 
not  the  fabjed  of  fmS/ic  profecution, 
the  injury  nuft  be  repaired  in  a  civii 
adion.  f.  2 

Confcquently  where  the  indiAment 
ch;iigc«  the  damage  of  private  peribns 
only>  it  is  bnd.  361 


16  By  9  .V  10  Will.  3.  c.  17.  all  prt 
rate  lotteries,  &c.  are  pabGc  amto 
ces.  ^ 

17  By  6  Geo.  f :  c.  r8.  f.  19.  «S  pob 
lie  huMks  are  nni/ances.  f^ 

18  Any  one  may  p«ll  down  a  ooBum 
naifance.  ^-  *^ 

19  And  may  jnilify  a  ir^/i  for  thi 
pnrpofe.  3^: 


1 1  mull  be  laid  mJ  e^mmume  ae.  mmum- \  20  And  the  plea  need  not  ftate  tha 
/'.«  ;  unlcfs  the  fubjeA  neccflarily  j  the  pany  did  as  linle  damage  as  pot 
imports  a  public grierance.      f.  4:  5  j     fible.  '^ 

The  indiflment  of  a  common  fcold  21  Thofc  who  have  the  fifhery  of  an 
mull  be ccmmuHh  rixatrix,  f.  5  \     vcr,  or  thofe   who  hare  a  pjffijea 

Common  bnwdy-houiV.^  are  indi^blc  J  eafement  therein.  QisM  be  oJligrvi:« 
as  common  nuilanccs.  362  f .  6  J     abate  a  nuilance   on   inch  river,  :: 

S-?  ropc-Jancing,   common  gaming-  I     none  are  bound  to  do  it  by  prcl^rip- 


houlV^,  unlicenied  pIay-houfe<.    f  ;•  I 
But  nriihcr  an  old,  nor  a  new  dove- 
cote are  nuifances;  for  the  ere^Ung 
them  may  be  juiUlied   bv   prelcrip- 
tiori.  A:c.  '  \.  S 

And   agate  acrou   a  highuay  wiiich 
ha*  fo  continued  time  out  of  mind 


xs  no  nuiUnce,  for  the  prefcription 
fr.iiil  be  intended. — But 
lo  erected  may 

lance.  ,•  ^ 

f o  Tallow  lioilers,  bretthoulV:,    c'lf*- 


a  new  gate 
abated  as   a  nui- 


■■Ll-.-s 


a   m,inurjclor» 


25    NuiSANCJiS 


*or  a::d  Ip.i.-it  of  fulphur,  ic.  ere^ed 
i»  impro^-ci  places,  m^v  be  nuihince,. 


1!       l\j 


^^^w^ti  thecourfeof 


10 


I*  nil  lga:-!i 

,    r*'*iJ-f*omulriplyinma:?i 
'*»c  Fre'.iicnce  of  acootagien. 

A  t»    r  „        ^"^  *-^S^5?ourhood  u5:h 
fj^.  -n«i:  trurrpvc.  u.  iurJer  a  hou 


■,:i 


Cion.  *•  ': 

22  A  common   (cold   is  puniihic'e  s> 

the  ducking-flool.  f.  M 

II  I'he  pusidiment  of  conns  on  z>-i- 

fance  15  line  and  impriionnent.  ihd. 
24  And  theo.*fender  Ihali  be  ordered  by 

the  judgment  toabate  the  nuii*a::ce  *i 

his  o^fi  cofts.  '^'-^ 

TO  RICSvrJkT*.  p6 
£3i4J4 

6   Are  punilhable  byinJifisieot  ir.  the 

court  leet.  /^faf-  1- 1 

_-  .A  common  ri%*er  is  ahighwa}'.  //i-** 

28  A  tnoroughfare  i»  a  h:gh\4u%.    rf/>. 

2>;  Nkiifances  in  highway*  are  not  pu- 

niih.^ble  by  adiofi.  <i.V* 

30  £ver)*  u-ay  from  tou-n  to  to^vn  axay 
be  called  a  highway.  itiJ, 

3 1  To  dig  a  ditch,  or  make  a  hrJge 
aih^jrt  a  highwav.  or  to  lay  log«  ot 
wood  therein,  r^-rn  though  a  pajTagtf 
auij    be  obuiaed   by  binding*  and 


A  Tabids  ot  FutffctTAt.  MAtri\$i 


takings  through  thpea*  or  d(nng  tny 
odMr  ad  which  renders  the  pafTage 
iaconmodioiit,  or  bv  Aifieriog  thifc 
ditchis  to  be  fo«U  or  boughs  lo  oiter** 
lay  the  road  are  nuifances.  Pave  404 
3a  Bat  it  is  no  nnifaoce  to  unload  bil- 
jets,  «iiM«  they  are  AiAvtd  to  re- 
main an  anreai^able  time.        i^/V. 

33  To  nuifances  to  highways  by  thb 
Statutb,  <v/V/  Highways,  No. 

to  No. 

34  An  heir  may  be  indicted  for  a  nni- 
fanct  begun  by  hb  anoeftor  and  con- 
tkioed'by  hiow  ^oM  C6i 

f  $  An  Indidroent  for  a  nuifance  mud 
(hew  where  it  was  done.     421  f,  87 

36  But  it  is  not  neceflary  to  mention 
tkev^rswivi  of  the  highway  in  wUch 
it  was  done,  nor  where  there  are  two 
vills  is  it  neceflary  to  ihew  in  which 
it  Uei,  (N)  20 

37  For  otfa«r  matters  relative  to  the 
neceflary  allegation  of  the  indidment. 

4" 

38  Nnifanoes  to  tampifce  roads, 


39  Nuifances  to  bridges. 


437 
f.48 

443 


O  A  T  H  S« 

1  TJ  Y  the  corporation  aft  13  Car.  2. 
Jjj  c.  I .  no  member  of  any  corpo- 
ration (hall  be  eligible,  who  fhall 
not  have  reeeived  the  facramcnt  with- 
in one  year  before  >his  ele^on.       15; 

•  t  Evei^  member  of  any  corporatioui 
ihall  take  the  oaths  of  allegiance  and 
fupremacy,  with  the  oath  of  office,  or; 
the  ele^on  iheH  be  void,  i^V. 

3  But  by  5  Geo.  i.  c.  6.  all  perfons 
rec^uired  to  take  the  faid  oaths,  or  to 
fttblcribe  the  dedaratipn,  ihall  be 
confirmed  in  their  Ofices>  notwith- 
(landing  their  omiflion  fo  to  do.    iSiil, 

4  And  all  pcrfons  in  office  required  to 
take  the  iacrammt,  iial|  not  be  inca- 
pacitated by  omiffion  after  fix  months. 

15,16 


5  By  t  Geo.  2^  c.  31.  and  9  Geo.  2. 
c.  t6.  aH  officers,  tiviland  military, 
fliall  take  the  oaths  of  allegiance, 
Supremacy,  and  abjuration*    Pmge  1 6 

6  4y  1 1  Geo.  1 .  c.  4.  officers  of  corpo- 
rations Ihall  take  the  oaths  by  hMr 
required,  at  the  time  of  their  admif- 
Itiiti.  Ire.  ir'M/; 

;  By  15  Car.  2.  c.  2#  adi  officers,  civil 
and  military*  except  of  inheritance 
appointing  deputies;  and  all  who 
have  any  fee,  Ac  by  patent,  except 
fsck  as  do  not  relate  to  any  place  of 
truft;  sttd  all  who  have  employ  in 
the  king's  honfo,  ihaU  take  the 
oaths  tff  allegiance^  Aipremacy,  and 
teft,  frc.  upon  -pain  of  difability  and 
forfeiture  of  500/.  ftc,  16,  17 

8  Conftra£Uons  and  cafes  updn  this  aft. 

9  The  above  aft  (hall  not  extend  to 
t:on(Ubles  or  churchwardens,  or  fnch 
like  inferior  dvil  officers,  or  to  a  bai* 
lif  of  a  manor,  or  fuch  private  officers, 

17  f.  4 

10  By  5  Eiifc.  c.  I.  clergymen  and  re- 
cufants  refuting  a  fecond  tender  of 
the  oathSf  are  guilty  of  high  treafon. 

.  69  f.  84 

1 1  By  I  Eiiz.  c«  I.  5  Slice,  i.  3  Jac. 
I.  c.  4.  7  Jac.  I.  c.  6.  I  W.  &  M, 
c.  8.  and  7  Will.  3.  c.  24.  all  ecclc- 
fialBca]  perfons,  temporal  officers,  and 
certain  other  perfons  in  any  public  em- 
ploy, (hall  take  the  oaths  or  be  liable 
to  the  penalties  of  fr^tmunirt,     81 

f.  27  top.  84  f.  44 

12  Several  determinations  upon  the 
above  flatuces.  ihid. 

13  ^  the  common  law,  all  laymen 
above  the  age  of  i  a  years,  are  bound 

'    lo  tike  the  oaths  of  allegiance.      94 

^'  3 

14  The  reafon  of  this  obligation.     94, 

95 

15  The  reafon  for  requiring  the  oaths 

of  allegiance  and  fupremacy*  95  f.  4 
t6  By  I  W.  &  M.  c«  8.  the  penalty  of 
40  /.  or  threte  months  imprifonment, 
is  infii^d  on  thofe  who  (hall  refufe  a 
tender  of  the  oaths,  and  if  they  refufe 
at  the  end  of  the  three  months,  a 
further  penalty^  0?c.  ^5,  ^^ 

2i  *  4  47  i 
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17 .  h  it  in  ibr  Qj^tioH  of  govensipent  to 
'Odopt  t^oolil4«r.ptt^iihlneot  infii^d 
hy  tjbas  auti,  or  the  more  fevere  one 
iiiAiaed  by  ibe  former  iUtutes*   Pm^e 

96 

iS  The  reaibn  of  enjoining  the  oath  of 
abjuration.  iAiJ.  f.  6 

19  By  I  Geo.  I.  e.  13.  all  officers  ci- 
vil or  military*  or  in  the  fervice  of 
the  royal  family*  all  eccleiiailics, 
ffiembers  of  colleges*  of  18  years 
of  years  of  age<— and  all  ichool- 
nailers*  preachers*  high  conftabks, 
and  lawyers*ihall>wi(hin  three  months 
after  admittance*  &€•  take  the  oaths 
of  allegiance*  fupremacy*  and  abju- 
nttiun*  or  be  diiablcd  in  law*  ^c. 
and  forfeit  $00/.  97 

?o  Any  two  juAioes*  &c.  may  tender 
the  aati)»,  and  on  refufal*  the  offen- 
der ihall  be  adjudged  a  popiih  recu- 
iant  convtd.  98 

2 1  How  the  members  of  the  aniverlities 
ihail  rake  the  oaths*  and  what  puniHi- 
ntent  they  (hall  fufFer.  /^/V.  f.  9 

22  No  peer  Ihall  vote  or  make  proxy» 
or  fit  in  the  hou{e»  nor  any  member 
in  the  iibule  of  commons*  until  he 
IbaJi  have  taken  the  faid  oaths,  f.  10 

23  llie  oaihs  which  the  law  rei]uirei> 
to  be  taken  previous  to  being  natu- 
ralized. ^  '^'W.  (N) 

24  The  oaths  pequlrcd  to  be  taken  by 
the  |>eers  of  Scotland.  iSi^. 

25  By  22  Geo.  2.  c.  30.  the  form  of 
the  Moravian  affirmation  is  prclcribed. 

26  By  I  Will.  3,  c.  iK.  and  i^Geo.  1. 

c.  6.  the  K>rm  cf  the  Quakers  pro- 
feffion    and    affirmaiiou    preicribed. 

27  Money  delivered  in  confeqnencc  of 
Mm  (Mth^  extijf  led  bv  fear,  is  robbery. 

'  '48 

28  He  that  demands  furety  of  the  peace 
muil  lliew  las  grievance,  upon  oatJK 

OliSCLNiyy.' 

1  Obiceniry*  tending  to  fubvert  religi- 
on iiod  .Utor^lity*  puniihabk  by  in- 
dii^ei^tjEU  cbxwon  ia;>\'*  •.  10 


2  Obfcene  writings  formirlj  held  sot 
iibel2««s.  ^^g^'SSi 

3  I'he  author  of  obfcene  i^ritings  may 
.    be  bound  to  his  good  be&aviour.  fiir^. 


OCCUPIERS.— ^7y/%^<ui^.   Bur^ 
gUurj.     Jtrjom. 

* 

ODIO    et    ATI  A* 

I  A  man  committed  for  homicide  might, 
anciently*    fue    out  ^  ^9  et  BtUi^ 

114,115 


OFFENCE.— /7^  C^rr^.    Crimtj. 

RiM. 


OFFICE  and  OFFICERS Vidi  Cj»- 

Jertmitj. 

1  In  what  cafes  an  office  becosnet  for- 
feited by  negligence,  non-nier  or 
corruption  •  31 0»  3 1 1 

2  Public  offices  arc  not  to  be  bought 
or  fold.  311 

3  How  officers  (hall  be  puniffied  i^ 
coDccaiing  oifcnces.  251 

4  What  officers  are  bound  to  receive  the 
facramcnt.  15 

5  Recufanti  are  difabled  Co  hold  r.n 
office.  a9,  34,  3JJ,  40 

6  How  far  execution  mizft  be  pcribnaed 
by  proper  officers.  106 

7  Vidkiallersy  how  far  difabled  to  be 
officers.  4$2>4>5 

8  In  what  cafes  officers  are  proteded  is 
the  execution  of  their  duty.       1  sy 


ORCHAJIDS.— ri»  FrtiboU. 


ORDERS.— riVr  Cter^ymin.     Cnsmu 


OVERT  ACT— «A  Tr$m/m. 

OUT 


A  Tittiit  orPtx  vcifAL-^MATTfent* 


OUT  BUILDINGS«'^/'«^  Smrjlary. 


OWLlSG.^FiJi  Expcrtaticm. 


V\Q¥JrT.—FiJeLiiUrs.    PcftOffict, 


TALACE.^^ideiM/ra. 


I  T)Y  4  Geo.  2.  c.  32.  whoever 
XJ  Hiail  break,  with  intent  to  (leal, 
any  iron  pailifade,  or  otker  iron*  fix- 
ed to  any  dwelliagt  or  to  any  oat- 
hoafe,  ufed  with  iuch  dwelliag,  or 
to  2uy  orchard  or  yard,  Scc»  or  ihall 
aid  or  aflift  in  To  doing,  ihall  be  guilty 
of  felony.  Ps^t  2 1 8 

s  A  church  ii  within  this  ad«        iA/V. 


PAPISTS, 

1  By  3  Jac.  I.  c^  5.  popifh  recnfanu 
convid  are  ^iJ^bUd  in  law  as  perfond 
cxcoamanicated,  except  the  adion 
concern  fomrherediument  not  feixed 
by  the  king.  .    3*t  38 

2  By  I  Jac.  I.  c.  4.  this  difability  con- 
.    tinucB  only  till  they  conforoi  accord- 
ing to  the  23  £liz«  c.  i.  and  28  Eliz. 
c.  6.  33  (N) 

3  How  a  defendant  ihall  take  advantage 
of  an  action  by  fuch  difabled  papiti. 

33-  r.  2  to7 

4.  By  1  W.  ^M.  c.  26.  and  it  Ann. 
c.  2.  papilts  are  dijublid  to  prefent  to 
a  church.  33^-7  and  /.  44,  45 

.5  Bat  be  continues  patron  to  all  otbca* 
purpoi'cs  than  -  that  of  prefeutation. 

4S  ^-  >o 

6  By  3  Tac.  i.  c.  5.  papiils  are  difa- 
bled  from  bearing  any  public  charges, 
rr  office  ill  the  ilate.  34 

.7  Ol^fervatioos  upon  this  claufe.    ibid. 


8  By  3  Inc.- 1.  c.  $.  n  ftxsaXt  pnpiftil 
si/abUd  itffm  claiming  any  part  of « 
hoiband's  perfonal  eiiate^  01  any  €f- 
tate  by  way  of  oourfefy  or  <k3i^ncf% 

PAge  34  r«  lO,  1 1 

9  By  35  Blix.  c%  ••  papiih  are  rt/hmi^ 
ed  horn  going  above  6ve  nilet  from 
home,  without  licence.  ){ 

f  o  Who  ihall  grant*  and  kow  ftick  }^ 
cence  iliall  be  pleaded.  iM^ 

f  1  By  what  computatioa  die  diHamit 
ihall  be  reckoned.  ibii^ 

12  By  3  Jac.  I*  c»5.  and  90  Car^it* 
c.  5«  papiils  are  njhrmn§d  hom  nf» 

-  pearing  at  courts  j; 

'3  ^y  S  J>c.  i»  €•  ;•  pipiib  itre  r^ 
Jiraimd  from  keeping  arms,  and  from 
coming  within  ten  miles  of  Losdott% 

3« 

14  ^y  3  Jac«  I.  c.  5.  feme  coven  pa* 
piil,  whoie  hniband  is  not  convidied 
of  recufancy,  who  (hall  not  confonm 
witMn  one  fear,  ihall  forfeit  two  parts 
of  her  jointure.  37 

15  By  5  Jac.  1.  c.  ;.  a  papift  who  lias 
conformed,  who  ihall  not  receive  the 
iacrament  within  one  year  (halt  for* 
felt  ao/.  for  the  firft,  40/  ibr  the  ie* 
oond,  and  60/.  for  tstry  other  v«ar. 

ib^. 

16  By  3  Jac,  I.  c.  5.  evtry  papid  who 
ihall  marry  otherwiie  than  according 
to  the  cbarch  (hall  Ibrfeit  too/.  i6id* 

17  By  3  Jac.  I.e.  5.  every  papifl  who 
ihall  not  baptise  his  ehild  by  m  law- 
ful miniiler  (hall  forfeit  100/.     ibid. 

iS  By  3  Jac.  I  c.  5.  every  papifl,  not 
excommunicated,  who'  (hall  bury 
other  than  in  a  church  or  church* 
yard,  ihall  for^it  20/.  ibsd. 

>9  ^y  3  J^-  I-  ^'  S*  raagiilrates  may 
iearch  the  hoofes  of  papiib  for  poptlh 
relicks  and  deface  them.  3 9 

20  By  7  Jac.  I.  c.  6.  a  feme  covert 
papift  who  (hall  not  conform  within 
three  months  after  convidion  iha^  be 
committed  unlefs  her  hulbaod  oay 
•o/.  a  month,  &c.  im. 

21  in  what  cjrfes  the  huiband  of  a  feme 
covert  papill  is  not  only  liable  to  the 

•  forfeitQiif,#nt  utterly  difabled,    ibid^ 

22  By  23  Eliz.  c.  I.  whoever ihail per- 
form mii/Jf,  ihall  forfeit  aoo  marks 

and 
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tlbd  whoever   ftiall   hear    ftii>$    loo 
Kurksi  or  fuiTer  ImpriTonxQcnt.  P^ge 

39 

a^  By  1 1  &;  12  Will,  j.  cu  4.  whocTcr 
ibudl  apprehend  a  popifh  pried  for 
frying  mafs  (hall  receive  loo/,  and 

.  thepneft  (hall  fiiffer  perpetaal  im- 
prifonment.       -  Hid. 

14  But  bty  18  Geo.  3.  this  penalty  is 
ltpealed«  pr^vidtd  the  priefl  has  com  • 
aUed  with  the  injundtons  of /^r>  ad. 

ihid. 

2|  By  30  Car.  2.  c.  i «  thoife  who  re- 
fttfe  0  make  a  declaration  againft 
popery,  are  reftrained  from  Atting  in 
pariiem^^nt,  and  from  holding  a  place 
al  court.  40 

rt  By  I  Will.  &  Mar.  c.  9.  thoTe  who 
refufe  the  declaration  are  retrained 
^om  living  within  ten  miles  of  Lon- 
%n)a  from  Keeping  arms,  and  from 
prefenting  to  a  church.  ibid. 

Xf  By  I  Jac.  i«  c.  4.  whoever  (hall  fend 
another  abroad  for  the  purpofe  of  re- 
oeiving  ti  popifli  education^  fliall  be 
difabled  in  law  and  forfeit  loo/.    41 

z%  By  \  Jac.  i«  c.  j.  whoever  (hell 
fend  axhild  abroad  to  prevent  their 
good  education  in  England,  *with§ut 
licence,  iiiall  forfeit  loo/.  and  fuch 
child  (hall  be  difabled  to  take,  &c. 

4« 

29  By  3  Car.  I.e.  2.  to  enter  into 
any  popilh  feminary  abroad,  or  to 
caufe  another  fo  to  do,  difables  the 
Qfl'endcr  in  law,  and  incurs  the  for- 
feiture of    his  eAates    during  life. 

30  By  1 1  &  1 2  Will.  3*  c.  4.  a  fevere 
puniihme nt  is  inflicted  on  profeffed 
papifts  unlefs  by  18  Geo  3.  c.  60. 
chey  have  complied  with  the  injunc- 
tion of  the  laft  mentioned  a£(.       44 

31  By  3  Jac.  I.  c.  5.  and  1  W.  fr  M. 
c.  26.  profeiTed  papills  are  reilrained 
from  prefenting  to  a  church.  45 

32  By  II  Geo.  3.  c.  7.  every  grant  by 
them  of  any  eccleiiaiUcal  benefice  is 
void  unleft  tnade  to  a  proteitant  pur*> 
chafer.  i^d. 

13  Expoiicion    made    oft   the    above 

ftatute,  3  Jac.  I.  c.  5»  4$,  46 

34  By  11    dc  12  Will.  3.  c.  4.  popilh 

..  ichoolQiafters  are  to   be  perpetually 


iroprifoned,  except  they  conform  to 
the  18  Geo.  )»  c.  6q»  Page  46 

35  By  1 1  &  12  Will.  3.  c.  4*  the  chan- 
cellor may  make  fuch  order  as  he 
thiaks  J^;mabte  to  the  id  upon  any 
popifh  parent  who  fhall  compel  a 
proteftant  child  to  chan^  his  re- 
gion, or  who  fhall  not  allow  foch 
child  a  fufiident  maintenance,    ikid. 

36  By  3  Jac.  1.  c.  5.  whoever  fhall  im- 
port or  buy  popifh  books  or  relicks 
(hall  forfeit  401.  iUd. 

37  By  23£liz.  c.  i.and  3  Jac*  i.  04. 
to  become  perverted,  or  to  pemrt 
others  to  die  fee  of  Ronie  is  high  trea- 
fon.  67, 68 

38  By  27  Eliz.  c  2.  to  become  9rdiumd 
by  popiGi  lintkority>  is  l^gii  treafbn. 

68 


PARDON. 

I  The  judges  will,  in  prudence,  iv- 
fpiie  the  execution  of  an  infant  in 
order  to  pit)CQre  a  pardon.         3  fl  8 

t  A  kil^  out  of  pofieflion  cannbt  grant 
a  pardon,  5! 

3  In  what  cafe  a  forfeiture  is  not  witlua 
a  general  pardon.  24  f.  23 

4  A  pardoa  of  felony  difcharges  an  jo- 
didment  of  high  treafbn,  if  it  want 
the  word  fr^tone.  99  ^  * 

5  The  forfeiture  of  perfonalty  for 
foicide,  is  fiived  by  a  pardon  of  the 
offence  before  inqni£tion  feoad.  104 

6  A  defendant  where  homicide  is  fimd 
either  txeuftMi,  or  juftifiable,  fhall 
be  difnifbd  without  a  pardon.    105 

7  What  crimes  cannot  be  pardoned 
without  fecial  words.  1 17 

8  A  pardon  of  felony  extends  not  to 
piracy,  153 

9  There  can  be  no  pardon  of  a  reo^ 
nizance  of  the  peace  before  it  h 
broken.  2(7 

10  In  what  cafe  the  bene6t  of  a  genctal 
pardon  cannot  be  waived.     292, 29} 


?kUill.^VideKui/am:€.    Higkimj^. 

FALACI. 
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^      tALAtt. 

I  In  wk^t  cafts  toAtempts  mkdt  the 
idn^i  pahcts,  are  putiiftAlfe.  P.ty 

Z  How  iar  popifli  recufants  tffc  i^- 
firaiAedfrodi  comkg  witMa  At  Ming's 
palaces*  JS 


PARKS. 

I  Bv  21  Bdw.  I.  c.  ft.  A  59^4  W.  &; 
M.  c.  ta  trefpaffers  ili  parks,  refiji- 
%  the  keepers,  Hiay  be  ilidn  by  the 
keepers  with  imptini^.  107 

%  Row  far  iht  power  of  a  park-keeper 
will  juffify  the  trefpiift  of  a  fbanger, 
in  homicide,  on  the  grounds  of  a 
third  perfon,  ita 

J  By  9  Geo.  u  c  12*  Co  a^iir> 
armed  afid  difeuifed,  in  any  deer- 
park«  &c»  is  ftbny  without  detvy. 

1S7 

4  Tb  hunt  or  wound  any  fallow  deer  in 
any  iftclbfed  deer^  pailc,  whether 
UtiAii  ind  difgaifed  or  not,  b  feloHy 
without  clergy,  Hi^^* 

5  By  16  Geo.  i.  c.  2S.  to  enter  any 
deer  park,  and  hunt,  kSl,  or  wound 
atiy  faUow  deer«  is  tranfpoitiinion. 

itS9 

A  By  5  Geo^  3.  c.  tt>.  to  tea  dett 
from  any  indofed  dber-park,  or 
10  aid  therein,  incurs  dnterHittC' 
cuAiary  penalties  for  the  two  firil 
<^nces,  and  tranfportatkm  fbr  the 
third.  iii4i. 

^  This  Ibttnte  hjiad  to  hatre  vSrt*ally 
lepealed  the  paniihment  inf)i£led  by 
9 Geo.  I.  c.  li.  an.  (N) 

t  The  m^iinrer  of  apprehending  and 
trying  offenders  upon  this  adL     189, 

i^ 

^  Whoever  armed  with  an  offfenftve 
Wbapon,  (hall  enter  into  any  deer 
p^k,  with  inteht  to  deftroy  the  deer, 
and  thai!  beat  or  wound  the  keeper, 

'  ol'  his  afliilants,  he  (hall  be  ti^fpd^t- 
cd.  191 

Vo^  By  6  Geo.  i.  c.  t6.  whoever  (hall 

*  dl^ftVoy  the  fences  of  parks,  ihali  be 
committed  for  3   months,  &c.  te. 

132 


ti  By  16  Geo.  3.  c.30.  whoever  fhiA 
deftroy  the  fences  of  deer  parks,  (hail 
for  the  /ecvthl  offtnct  be  tnnfpteted^ 

12  By  6  Geo.  3.  c.  48.  tode((rov  tisn« 
ber  in  the  king's  pskrkt,  fis^Rs^  or 
chafes,  is  tranfportation  (or  Ike  thirl 
offence.  ftllS 

13  By  9  Geo.  J.  c.  41.  to  dciboy  any 
underwoods,  5rc.  in  the  king's  paries^ 
or  fbrefts,  &c.  ii  puttiffiaMl^  hf  tfit 
and  2mpri(bniAeAt,  &c.  tt^ 

14  By  I  Geo.  3.  c.  14.  t6  tkVT  itit» 
any  thdofed  parks,  in  or  through 
which  there  is  a  river,  ftreaM,  tM 
pond,  &c.  and  deal  fifti>  or  to  aid  in 
(b  doing,  or  to  buy  or  receive  fuck 
fbleufiih,  fa  tran^utiOAibrieveft 
years.  1134 


f  ARLIAMENTv 

i  By  25  Edw.  3.  c  2%  tin  mrHanetH 
only  Ihall  deckre  flew  treafons.      tA' 

2  To  declare  HwlidonHy  and  by  «;fMv^» 
that  the  crown  of  the  kbgdom  cai>> 
not  be  limited  by'  parliament,  h 
high  tnafiut  aAd  to  afira  the  Umt 
hyf^tMngy  is  fr^tnuiknn.  69 

3  By  36  Car.  2.  c.  u  none  (hidl  vote 
in  parliament  without  naking  the 
deJaratiob,   and  taking   the  oat^s^ 

4  In  what  calb  petitions  to  parliamtAt 
may  be  deemed  libels.  354>  35^ 

PARRICID£. 

I  There  is  too  extraordinary  pistiiihment 

by  the  law  o(  En^lamd,  fomhe  crknt 
of  ptrridde* 

1^    A    R    S'N    I    P    S* 

t  By  13  Geo.  3.  c.  31.  to  fteal  par* 
fnips  growings  incurs  a  for^ixive  o{ 
10  i.  &c.  Set.  aoy 

.     PARSON,— ff/rWarr*/ 

PATENT^ 


A  Tablb  op  P&incifal  Matteils* 


PATEN  T^—Fidi  Mon$p$fy. 


P  A  T  R  O  N.—l^ide  Papift. 


P  E  A  C  l^.^VUe  Behaviour. 

t  Of  what  defcription  of  perfons,  a 
juilice  of   the  peace,  may  ex  officio, 

,  smd  at  difcretion  dexrundyirr^/;  of  the 
t^0ce.  Pag'^SZ 

a  It  was  the  principal  duty  of  a  confcr- 

•  vator  to  dcniand  furety  of  the  peace, 
ibiJ.  (N)  I 

3  Neuher  a  fecretary  of  Hate,  nor  privy 
councillor,  are  confervators  of  the 
peace.  iiid. 

4  All  perfons  nuhat/oi'ver^  under  the 
king's  protection,  may  demand  furety 
of  the  peace.  ibid,  f.  2 

5  It  has  ^#fl»qucftxoned,  whether  Jews, 
pagans,  or  convids  in  framunire, 
have  a  right  to  it.  f*  3 

6  A  wife  m9y  deaiand  it  againfl  the 
outrageous  ibreats  of  her  huihand; 

.  and  a  huihand  may  demand  it  again  (I 
Ills  wife.  f*  4 

j»  If   the   mnrriagc  be    difpated,    the 
•    court  will  frame  the  recognizance,  fo 
as  not  to  admit  the  fadt.   ibiJ.  (N)  2 
E  A  juftice  of  pc^ace  ought  to  grant  it, 
on  demand,  againft  any  peribn,   un- 
der the  degree  of  nobility,  of  fane 
-   memory,    whether    a    magillrate   or 
private  perfon,  and  whetlicr  of  age 
or  not.  254 

9  Infants  and  femes  convert,  ought  to 
find  fecurity  by  their  friends.       ibid. 
JO  The  fafeft  way  againfl  a  peer ^  is  by 
application  to  the  chancery  or  king's 
bench.  ibid, 

II  S^uefCy  If  a  joint  recognizance  may 
be    taken   for   furety  of    the  peace. 
.  i  ibid.  CN)  2 

\%  For  what  caufes  furety  of  the  peace 
is  gran  tabic,  294 

13  By  21  Jac  I.  c.  8.  all  procefs  for 
the  peace  or  good    behaviour,    to   be 
.  granted  out  of  the  chancery  or  king's 
bench,  mull  be  upofi  motion,  in  open 


court,  upon  the  oath  of  the   party 
requiring  it,  &c.  &c,  &c.  P. 25 4,  255 

14  In  what  cafes,  under  what  circum- 
fiances,  and  in  what  form  the  coort  of 
king's  bench  will  grant  furety  of  the 
peace.  «5S  (N)4 

15  In  what  manner  furety  of  the  peace 
is  grantable  by  a  juflice  of  the  peace. 

ibid.  f.  9 

16  Of  the  execution  of  the  writ  of 
fuptUcavit*  f.  10 

17  The  warrant  ofa  J  uftice  of  the  peace 
upon  furety  of  the  peace,  can  be  ex- 
ecQted  only  by  thofe  to  whom  it  is 
direded,  unlefs  direded  to  the 
iheriff,  &c.  256 

1 8  In  what  cafe  the  officer  may  carry 
the  party  to  gaol,  wiihoat  anodklr 
warrant.  f.  12  " 

19  How  the  officer  fliall  return  the 
warrant  if  it  be  general,  and  how  if 
it  be  fpecial.  f,  13 

20  In  what  manner  procefs  upon  fure- 
ty of  the  peace  may  be  fuperfeded. 

21  By  21  Jac.  I.  c.  8.  all  writs  of 
/uper/ideus  mull  be  granted  upon  mo- 
tion, in  open^  court,  and  furety,  &c. 

257 

22  Whatoughj  to  be  the  form  of  ik 
rtcogttixanci  entered  into  upon  filing 
a;-ticles  of  the  peace.      257  f.  i  j,  \i 

23  A  re^gnizance  of  the  peace  may 
be  difcharged  by  the  demife  of  the 
king,  or  the  party,  if  not  previoufly 
forfeited.  f.  17 

24  But  a  releafe  of  the  party  atwhofe 
complaint  it  was  taken,  is  only  ao 
inductment  with  the  court,  to  diicharge 
It.  ikdk 

25  The  difcon  tin  nance  of  a  recogni- 
zance is  a  ground  for  difcharging  it. 

26  A  recognizance  cannot  be  pardon- 
ed or  rclcafed,  before  it  is  brokeD, 

ihii. 

27  The  executors  of  fureties  to  a  re- 
cognizance, continue  bcund  for  their 
tellators,    ^  ihi^ 

28  A  recognizance,  byfuplh^vit,  need 
not  be  certified  without  ecrticrari  2$ 
brought.  aid.  f.  18 


A  Ta^ie  of  PmitciFAt  Mattir**, 


39  A  recognizance  of  the  peace,  taken 

below,  niufl  be  certified  to  the  next 

felGon  by  force  of  3  Hen.  7.  c.  i. 

^#f<ac8 

30  If  the  party  then  make  default,  die 

recognizance  then  (hall  be  certified 

into  the  fuperior  court.  ihid. 

ji  But  the   feffions  have  a  difcfetion, 

.    upon  caufe  ihewn,  to  excufe  his  de-.  \ 

^ult.  ihiii. 

3z  The  fefiions  cannot  proceed  for  the 

forfeiture. — But  upon  ellreating  the 

recognizance,  the  courts  at  IVeftmin^ 

Jter^  fliall   proceed  to  recover  it  by 

/cinfaeiof,  and  not  by  indi^bnent, 

ibid, 

33  $uire\i  xhc/iire  fa:ias  muft  (hew 
the  day  on  which  the  fefiions  were 
holdcn,       .  ibid.  (N) 

34  A  recognizance  of  the  peace  may  be 
forfeited  by  any  aflual  violence  Umny 
ptrfin  ^vb0tifirver,  ibid.  f.  20 

35  Or  by  any  treaibn  againft  the  king ; 
or  unlawful  afiembly ;  or  even  by 
words  tending  to  a  breach  of  the 
pcace.<  ibid. 

36  But  bare  words  of  heat,  and  choler^ 
is  not  a  caufe  of  forfeiture.  259 

37  There  are  alfo  many  actual  afiiaults 
on  the  perfoii  of  another  which  do  not 
amount  to  a  forfeiture  of  fuch  re- 
cognizances. 259,  f.  233 

38  A  variety  of  fuch  afiTaults  enume- 
rated, ibid. 

39  A  fervant  is  liable  to  fuch  a  for- 
feiture, for  beating  another  in  defence 
of  his  mailer's  Ton — but  not  in  de- 
fence of  his  mailer.  259,  260 

40  Nor  can  a  tenant  beat  another  in 
defence  of  his  landlord,  260 

41  But  a  bare  trefpals,  without  vio- 
lence, is  not  a  caufe  of  forfeiture. 

ibid,  f.  25 

42  Violence  in  any  athletick  fport,  as 
cudgels,  &c.  is  not  a  caufe  of  for- 
feiture, but  a  wound  given  laflofiHg 
with  nakidJ*words  is.  f.  z6 

43  A  wound  given  by  milcKancc  or 
negligence,  is  no  caufe  of  forfeiture. 

f,  27 

44  Such  a  recognixance  (hall  not  be 
forfeited  except  for  {omtwiftU  inatb 
oj  the  ptacg^  ibid. 


PEACE    OFFICERS.— /7A  kiot: 
Affray.    Murder.     Armour  Offiaru 

PEACOCK. 
I  In  what  cafe  it  is  felony  to  ftemi  One. 

PEERS. 

1  It  is  a  contempt  for  a  pecf  not  to 
come  to  parliament  on  the  day  of 
fummons ;  or  to  depart  from  it  with- 
out licence.  ni 

2  How  far  furety  of  the  peace  may  be 
demanded  for  or  againll  a  peer.  254, 

PENAL    STATUTE^ 

1  In  what  cafes  an  offence,  which  is 
evidently  within  the  meaning  of  the 
words,  but  out  of  the  cxprcfs  letttrr 
of  a  penal  flatute,  fhall  be  conllrued 
to  be  within  the  purviews  of  iK    53, 

65.  132,  138,  178,  303,  304 

2  Penal  ftatutes  (hall  be  conllruetl 
efuiiabijt'or  the  fobjea  and  Jiriaiy 
agamilhim.    53,61,  116,131,  "J"*. 

139 

PENITENTIARY.  HOUSES.  —  AW^ 
'i  ram/p^rtatiM. 


PENETRATION.— Fi*  Scdcmy, 


PENSION. 

1  To  receive  a  penfion  from  a  foreiga 
prince  Without  the  king's  permiffioa, 
is  highly  criminal.  ^  f 


PER- 


A  T^^itp  or  Pmxirctp^]^  Matvbpi. 


PERMITS. 

I  ^f%t  oiS^ifLGe  cignnmg  th^a  frau- 

a  By  6  Geo.  i.  c.  2i.  all  dealers  in 
^^tj,  &c.  (hall  make  an  entry  of 
their  ftQcJu  and  pUcn^  of  ftle.     f.  i 

3  No  fbck  fliaU  be  brovght  in  before 
90tiQi  i»  ^vea  tp  tho  mur,  ud  a 
ccruficate  of  the  duty  being  paid,  or 
that  it  has  been  condemned,  or  of 
Ihe  perfon's  ftock  from  whence  it  is 
brought.  566 

4  None  to  be  ibid  bat  in  fsch  cntortd 

g?»cti.  f.  3 

$ccr9  to  give  Mlere  a  certificate  to 
the  b^yer,  expreffing  the  quantity, 
names,  &c.  &c,  f.  4 

6  No  quantity  above  one  gallon  to  he 
ren[)K>ved  >vithoqt  a  pnmiU  f.  5 

7  Whofoever  ihall  have  above  60 
gaUoQSA  (hall  be  deemed  a  dealer. 

f-  6 

8  9]r  11  Qep.  i.  c«  3D.  Such  fpiriti 
ihall  be  removed  within  the  time 
Jbmiied  in  the  pcraiit,  which  ihall  be 
returned  to  the  officer,  and  if  the 
ftock  of  the  perfon  removing  fuch 
^ipii  its  ihall  not  appear  to  be  propor- 
tionately decrca&d,  he  (hall  forfeit 
the  quantity  to  be  removed,  f.  7 

jl  Mo  petfon  ihftU  receive  foch  permit 
without  direAion  in  writing  from  the 
f  crfim  nmfkviui.  of  his  kaenm  fer- 
vant,  567 

10  6v  23  Geo.  3.  c.  70.  the  manner 
and  form  of  granting  permits,  upon 
rcqucft  notes  are  diredled,  3cc.      I*.  9 

II  The  commiilionerB  ihall  provide 
paper  for  fermiti  with  the  words 
fxa/e^cfieivi&hlc  thereon*— and  plates, 
|ec  for  printing  the  fame.  -f.  10 

I  a  And  whoever,  nnaathorifed,  (hall 
make,  &c.  or  aflift  in  making.  Sec, 
any  frame  or  inllrument  for  making 
fuch  paper,*->-or  ihall  make  or  a0ift 
in  making  fuch  paper,— or  ihall  make 
or  afiil  in  makmg  any  plate.  Sec.  for 
printioff  fuch  paper  to  be  uicd  for  per- 
miu,  mall  be  guilty  of /eiafrp  wiib- 
out  clergy.  567,   56* 

1 3  And  whoever  (hall  forge,  or  coun- 
terfeit any  permit,  or  g2\'e,  accept, . 


or  receive  apyfclie  or  pntrvt  pent, 
orolmr,  pr  esmip  »j  trpe  permit.^ 
or  make  f  ft  cif  tiip  Umft,  ftall  for- 
foitsooil  Pmgi(.%% 

14  And  if  #^  ffitm^  •/  $9tifi»  w  ^hn 
kJmd  dnfiif$,  UmII  ocliver  opt  any 
foch  paper  a«  «feMfti4«  with  the 
wordi  iitciff  $gi€9  v^fiUe,  lec.i-«or  if 
any  fitcb  ^fr  AaU  gf?pt  an  m$trm 
pirmitt  or  make  an  nntnie  entry  there* 
of,  £rc.  he  ihaU  be  tra^jpoctcd  fbr 
ftren  years*  £  n 


PEES0N.«*^^i»i#rr«9,  R^inj. 


P  E  »  J  U  R  Y. 

1.  Is  the  takipg  abiblacely,  a  wiliU 
ialii^oath,  inquired  in  apy  judicial 
proceeding,  and  material  10  the  point 
w  qpielHoPa  whietjicr  it  is^i«lkved<v 
pot  518  r.  69 

a  It  mpft  be  delibemttly  takeii*  and 
»ot  the  efied  of  furpriiCj  inadver* 
teiicy,  orwftake.  519  f-i 

3  It  mnft  be  taken  before  thofe  who 
are  empowered  to  adminifttr  jafticf ; 
and  who  have  a  competent  joriiHic. 
tion  of  the  fubjeA  matter.    iSU,  L  j 

4  As  before  perfons  authorised  by  die 
king  to  examine  witoeiles ;  or  in  a 
court  of  record  upon  ifloe  therein; 
or  before  any  court  of  equity,  fpin* 
tua),  or  othtt"  lawful  couft  whether  of 
recorder  not  J  or  hefoce  perfons  an« 
thorized  by  fuch  oonrti j^  as  the  Iherif 
upon  a  writ  of  enquiry^        319,  3^0 

5  So  it  is  perjury,  to  fwear  to  a  greater 
fuhftance  than  a  nan  pofle&t,  yi 
juftifying  bail ;  it  maf  be  com«iit- 
ted,  in  fwearing  the  peace  aninft 
another  before  a  jdHoe ;  or  r^pedt- 
ing  forfoituces,  or  deftCdye  tidet  m 
l9^  befove  commiiionflrs.  320 

.6  But  no  oath  of  a  mere  prisrate  nature 
can  be  the  fnfajea  of  perjury.      fW« 

7  iNeither  can  mj  profuiftyy^  oadisi 
and  therefore  official  oaths,  for  the 
true  performance  of  duty  cannot  ba 
puniihed  as  perjuries,  tetlkch  an  of> 
fonder  is  liable  to  a  fcYore  fine.     334 

•  Ma 


A  TAjiitt  OP  pmiRcirAi.  Mattiii. 


8  No  perfoQ  can  beiadi6Ved  farpeijiuy 
in  a  fiaUe  oath,  adminiftered  by  a  per- 
ion  who  ha3  not  competent  and  law- 
ful anthority  in  the  fubjeft  matter^  on 
which  the  oathia  takca.  Pt^$zi  f.  4 

9  Therefore  fMTT  if  evea  a  magiftf ate  is 
jufUfiable  in  adaiaiflering  a  volontary 
oath  apon  an  extrajudicial  matter. 

iM.  (N)  1 

10  No  oath  adminiibed  by  perloai  uor 
der  an  aflumed  authority  from  courts 
of  jultice  can  be  the  fubjcd  of  perjury. 

3V 

11  But  perjury  may  be  committed  in 
oaths  adminiftered  uudcr  the  authori- 
ty of  a  commifTion,  after  it  is  deter- 
mined  by  the  demiie  of  the  crown. 

322 

t2  And  ^u.  ifpeijurymay  not  be  com- 
mitted in  proceedings  which  are  after- 
wards reveried  for  error.  UU. 

15  Perjury  may  be  aiigned  on  an  oath 
fiaced  to  have  been  taken  bclbpe  one 
of  the  judges  of  affise,  alchoogh  the 
cap taoa  recites  the  commiffion  in 
which  both  are  named,  and  the  re- 
cord of  Nt/ipnMs  prove  it  to  have  been 
taken»  as  the  form  is,  before  them 
both.  /ifW.(N)2 

14  la  what  oaths,  perjury  m^  be  com- 

xxmte  ^  iM.  f.  5 

.15  it  is  not.  material  whether  the  fa^ 

fworn  be  true  or  faUe.  f.  6 

tr6  It  is  £ud  the  oath  muft  be  abiblute 
(but  this  has  been  determined  other- 
wise* and  a  man  who  fwears  that 
*'  he  believes"  any  thing  to  be  true, 
which  he  knows  to  be  faUc,  is  guilty 
of  perjury.  f  7 

17  The  oath  mujft  be  auuerial  to  the 
matter  in  queftion:  f.  8 

18  But,  fa^rr,  if  it  be  not  direftly  ma- 
teria], yet  fi>  circumBantial  as  to  biafs 
the  opinion -of  the  jury*  whether  it 
JboMU  not  be  psniihed  as  perjury.  324 

t9  A  defendant  in  fwearing  to  an  an- 
iwer  in  equity,  may  be  guilqf  of  per- 
jury  although  the  fdik  u>  which  he 
fwears  is  not  required  to  be  aafwered 
bythebilL  325 

»o  Ho  perjury  may  be  committed  in  an 
oath  tending  to  extenuate  or  a^a- 
vate  the  damages^  as  well  as  la  an 
oath  which  is  dued  to  the  iiTue.  ifcV. 


21  The  degtee  of  materiafity  is  net 
neceflary  to  be  proved,  nor  is  it  ne* 
ccfiary  for  the  evidence  to  be  fnch  ^ 
will  intitk  the  party  to  recover ;  b^t  it 
is  incumbent  on  the  profectttor  to 
prove  the  materiality.  ^«^r325(N)3 

22  It  is  not  aeoeffiuy  that  theoath  lh6uld 
be  believed,  or  that  the  party  /hoold 
be  injured  by  it.  iM.  f.  9 

23  But  on  aprofecntion  ferthepei^ry 
it  will  be  credited  until  it  is  da(pit>v» 
ed  by  two  witneies,  for  which  pva* 
pofe,  the  party  complaining  of  the 
perjury,  is  not  an  admiffible  witnei^ 

iM.  (N)  4 

14  Of  psajuar  bt  statots.      326 

f.  It 

25  By  8  Eliz.  c.  g.  whoever  fhall  be 
convi£M  of  perjury,  upon  that  ftt^ 
tute,  (hall  forfeit  20/.  fntkr  f\t 
months  imprifonment,  be  rcndtrrd 
incapable  of  being  a  witneft  nntil  the 
judgment  be  reverfcd  ;  and  then  lic 
ihall  be  liable  in  damages  to  the  part>' 
grieved.  327  f.  i  j 

a6  If  he  fliall  not  have  property  to  the 
value  of  20/.  he  (hall  have  both  his 
ears  nailed  to  the pilloiry.    tht4l.L\\ 

27  One  moiety  of  the  forfeiture  to  the 
king ;  the  other  to  the  party  grieved, 

a8  The  quarter  feffions  may  eaqoire  of 
perjury  on  this  Hatote.  ihid^ 

29  But  the  jufticeshavenojnrifdiaioii 
over  this  offence  at  common  law ;  and 
indiaments  are  ufaally  preferred  at 
the  affixes.  ihiJ.  (N)!^ 

30  The  llatttte  not  to  extend  to  fpih- 
tual  courts.  Hui,  f.  ^ 

31  Nor  (hall  the  ibtate  retrain  the 
common  law  punifiimenr,'  (b  as  the 
judges  do  not  iaMid  /^  thata  the  aft 
preicribes.  328 

3s  Therefore  the  king's  bench  may  in- 
BiBi  fine  and  pillory,  without  inquire 
iag  of  the  lands.  r^f  4/. 

33  By  a  Geo.  2.  c.  25.  judges  may, 
over  and  above  the  laid  punifhments, 
order  the  oHender  to  be  feat  to  the 
houfe  of  correaion,or  traafported  for 
any  tern  not  exceeding  7  years,  ihd. 

34  in  a  pFofecudon  on  5  Eliz.  the  H-ords 
of  the  ftatnte  muA  beexaaiy  porfWd. 

f.-,7 


•A  TABti   o^   Prikcipal  MAtTS»f» 


3$  It  maft  Mkio  txpgchlf  aUtdgc  that 
the  defendant  wak  fworn.     Pagi  329 

36  But  it  seed  not  Hate,  that  the  per- 
jury wac  comsiitted  hy  AMaas  of  f*!* 
bornatioB,  Sec.  529 

37  Bui  no  one  can  be  guilty  of  perjury 
upon  chia  aft  who  may  not,  poffibiy, 
be  giiiJty  of  the  fubornatum.       f.  19 

38  No  indi^lment,  or  crimimtJ  in&nna- 
fion,  liea  upon  this  flat  ate,  r^/V. 

39  The  ft^tuce  extends  to  no  other  per- 
jury than  that  committed  by  a  «vi>- 
mffi.  330  f,  20 

40  And  i/affit  ajpJavit  againft  another 
in  a  court  of  jullice  is  not  within  the 

aa.  r.ai 

41  And  fif.  if  a  fatie  oath  upon  a  writ 
of  enq uiry  is  within  it.  331 

4a  iiut  \i  the  defendant  (hooM  im  tbt 

f^.i  9/  tbt  cBiui,  coofefs  an  affidavit 

to  be  fiUP".  the  common  pleas  has 

puuii]iQd  the  oii'ender  under  this  a£l. 

ik^.  (N) 

43  The  oath  maft  be  to  the  prejudice 
■of  another.  iiiif.  f«  aa 

44  And  the  party  who  complain$  muil 
have  been  actually  grieved  by  it,  and 
be  io  proved.  33a 

4;;  And  tie  manntr  in  which  the  faife 
ojth  condua-d  to  the  prejudice  mufl 
be  fct  foiih.  i^/V. 

46  By  a  poruive  a-vrn/wMt,  and  not  by 
WHy  oi  iKHurntig,  ibid, 

47  rhcrelcre  where  the  party  is  htnept- 
ffi  by  the  perjury,  the  offender  cannot 
be  pruiecaicd  on  this  llatute.       ihtd. 

48  So  al fo  It  niuil  appear  to  have  been 
comniitit'd  in  a  caufe  properly  depend- 
ing between  the  plaintitt  and  the  par- 
ty tor  whom  the  ofiender  was  exa- 
mined a>  a  witnefs.  333 

49  By  8  Geo.  I;  c.  6.  perjury  may  be 
aligned  upon  the  quaker:»  afHrmation. 

f.24 

50  By  31  Geo.  3.  c.  10.  perjury  to 
obtain  the  probate  to  a  ieaman^s  willj 
or  letter  of  adminiftration  to  his  cffei^ls, 

b  DEATH  WITHOUT  CLERGY.   3^4. 

51  By  a8  Geo.  2.  c.  13.  perjury*,  in 
ihcriSs  or  oiticers,  upon  any  of  the 
matters  of  the  a6l  incurs  500/. — and 
ii  committed  by  a  priibner,  intending 
to  take  advantage  of  the  a^»  is  death 
without  c\«r^  *  1 H  C^' )  6 


52  How  peijory  (hall  be  charged  and 
aiiigned  by  23  Geo.  2.  c.  1 1.     Fa^ 

*334  t  a6, 17 

53  Honr  the  court  will  treat  an  indid* 
meat  (isnaiagly  dcMlM.  ffiM/.(N)8 

54  The  com  may  order  peijwcd  wit- 
neifes  tobepralccvio^liC.  335 

Sf  By  iJ  Geo.  |.  c.  29,  attomieswbo 
fiull  pradiie  after  having  bees  coi- 
vided  of  perjury,  ikall  be  araai^wrted 
for  ieven  yean«  £  29 


PERSONATING. 

1  By  4  &  9  W.  &  M.  c.  4.  whoever 
fhall  pcnonate  another  before  com* 
mi£oners  anthorifed  to  take  bail,  b 
as  the  peribnaccd  m^j  beeome  liablr. 
iball  be  guilty  of  felony.  1:9 

2  By  8  Geo.  1.  c.  22.  9'Geo.  !•  c.  12. 
31  Geo.  a.  c.  22.  and  4  Geo.  3. 
c.  25.  whoerer  fliall  peribnate  a  pro- 
prietoar  of  any  of  the  public  flocks 
or  funds,  thereby  endeavouring  to 
receive  any  dividend^  or  annuity,  of 
fuch  proprietor,  as  '\i  he  were  the  true 
proprietor,  or  who  Ihail  alFift  or  aid 
therein,  ihal)  fuller  death  without  be- 
neht  of  clergy.      207,  208,212,215 

3  Upon  thefe  ftatvtes  itjuvas  tefolved 
iu  Parr's  caJi.O,  B.  February  feftons, 
^7^7 f  (fi^i  tb€  k94fy  of  the  ^W9rk  tww 
prtMted)  that  the  lingle  adt  of  obtain- 
ing a  dividend  warrant,  in  the  name 
ot  a  proprietor,  without  accompany- 
ing the  ad  with  any  attempt  to  receive 
the  money  on  the  warrant  on  ir,  al- 
though ieveral  hours  inter^'ened  he 
tween  the  timd  of  obtaining  the 
warrant  and  the  apprehending  of  dK 
oftender,  is  "  endeavoring  to  recei\-e.'" 
&c.  within  the  words  of  the  att. 

|.  By  31  Geo.  2.  c.  10.  whoever  iholl 
pertonate  the  name  or  chara^r  df 
any  feaman,  or  other  perfon  intitled 
to  wages,  or  other  monies  for  fcrrices 
on  board  any  cf  the  king's  (hips,  or 
the  executor,  adminillraior,  wile,  re- 
lation, or  creditor  of  fochperfen,  ia 
order  to  receive  the  monies  lb  doe  to 
him,  ihaU  t  uMer  death  wtthuat  dei|!7.* 

212 
PETl. 
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PBTITIONING. 

I.  .Eiidc«voii«Mif  Tto  fiigkcm  die  king 

..  iato»dMuifi^ai0afiires»  bftoaaU 

toons  p€dcicviii|»  u  a  high  cootecnpt 

againft  liif  fmoa  ind  govenunenc. 

s  Ry.  13. Car.  a.  c.  $•  no  addms  to  the 
icing  or  parliainent,  for  alteration  of 
any  matter  of  church  or  ftate,  fhall 
be  figned  by  more  than  twenty  per- 
fons,  unlefs  firft  ^niented  to  by  three 
jufticesf  grand  joy,  or  lord  mayar> 
&c.  on  pain  of  looA  309 

3  By  I  W.  &  M.  c  2.  itisdedared  to 
be  tJie  right  of  the  fabjeds  to  petition 
the  kin^ »  and  that  all  profecutions 
for  ib  doing  are  illegal.  310 

4  But  this  aS  does  not  repeal  13  Car.  a. 
c.  5,  iSiJ. 

5  Hsifi  far,  .and  in  what  cafes  a  petition 
to  parliameiit  may  be  deemed  li- 
bdoiut  J54, 355 


PETIT  TREASON. 

1  What  was  confidered  petit  tieafon  at 
common  law.  131 

a  It  is  confined  by  25  Edw.  3*  to  a  fcr- 
vant  who  kills  his  mafter,  or  a  wife 

.   her  hMfbandy  or  a  prieil  hi^  patron. 

3  A.  ion  who  kills  his  father  is  not 
within  the  ad.  unlefs  he  is  a  fervant 
to  him.  iM.  f.  2 

4  The  murder  of  a  mi/lrefs  is  petit  trea- 
fon.  132 

{  If  a  fervant  has  left  his  mafter  at  the 
time  of  the  murder,  yet  it  is  treafon 
if  the  malice  were  hatched  during 
the  fervice.  ihi^,  f.  4 

6  Aiders  and  abettors  are  within  the 
aa.  i6iii.  f.  5 

7  But  if  the  fad  do  not  amount  to  mur- 
der, it  cannot  be  petit  treaibn.     {.  6^ 

5  And  if  a  dran^r  murder  at  the  initi- 
gation  of  the  icrirant,  &c  in  the  ab* 
fence  of  the  iervaat,  it  cannot  be  oe* 
tit.  treaibn.  iM* 

g  But  otherwiiby  if  even  conftrndivcly 
preienr.  X33 

Vol..  I. 


to  A  wife  ik  /ka§  only  is  not  within 
the  aft.  ^^J^M  (N)  2 

11  A  canonical  obedience  Wults  from 
ordinattoni  &c.  itU.  f.  7 

I  a  Petty  treafon  and  murder  are  of  the 
fame  nature*  itid.  (N)  3 

1 3  The  judgment  for  this  crime.    Uiif. 

14  Both  principal  and  acceffiirio  are 
debarrml  of  clergy.  133  C  8 


PHILOSOPHER'S   STONE. —  T/V/ 

MtdtiplUatiau, 

I  Allperfons  at  liberty  to  exercife  their 
endeavours  to  make  it.  73  f,  12 

PHYSIC. 

1  By  3  Jac.  I.  c.  $.  papifts  are  dlf. 
abled  to  praftice  phyiic.  29 

2  How  far  a  ra(h  and  fatal  adminiilra- 
cion  of  phy fic  (hall  be  blameablc.  1 3 1 


PICKPOCKET.— f7A  Privately  flcal* 
ing. 

PICTURES. 

I  Pi£kures  malicioufly  drawn   and  ex- 
hibited may  be  libelous.         35'  f.  a 


PIDGEONS, 

1  In  what  cafes  felony  to  fteal  them. 

2  Where  they  fhall  be  confidered  as 
nuifances. 

PIRACY. 

1  The  right  of  the  king  to  pnniih  It. 

152  (N)  f 

2  How  ik  was  puniihAble  at  commuu 
law.  f^V.  f.  2 

3  It  may  now  be  tried  by  the  king's 
comnu^n,  after  the  onusfit  a£  tha; 
common  law.  iMT  d  3 

4  Outted  <M dergy  by  aS  He».  ^  c^  1$. 

*        *53 

5  The  oftace  moft  be  aliedged  to  be 
done  at  ie4.  L6 

3  A  ^  Tlxs% 


A    TAfaLE    OV    Plll)ft'Cl>Al    MAVT-fXt. 


6  The  ftamte  does  not  alter  the  li&mie; 
of  the  offence^  ^«^<  >53{ 

7  Not  included  in  a  general  pardon  6f| 
felonies,  becaufe  it  is  of  a  fpecial  na- 
ture. i^V« 

8  How  accefTories  ixjere  tobc  tritd.  f.  7 

9  They  are  now  triable  in  the  fame 
manner  as  'principals.  t       154 

I  o  An  attainder  of  piracy  does  fiot  cor- 

nipt  the  blood.  f.  ^ 

I I  Unlefs  the  indiftment  be  as  for  a 
robbery  at  common  law.     ihisi.  (Nya 

12  How  an  offender  ftanding  mute  (hall 
bc'punifhed.  /^/V.  f.  9 

1 3  No  piracy  unlefs  the  offence  would 
have  been  felony  if  done  on  land, 
and  the  indidtment  mull  be  both/r- 
lonice  et  piratic}.  f.  lO 

14  The  ftatote  extends  not  to  creeks, 
&rc.  within  the  body  of  a  count)'.,  ihm 

15  By  II  k  12  Will.  3.  c.  7.  the 
tri.1I  of  pirates  fhay  be  either  at  fea 
or  cpon   land  at  any  places  abroad. 

16  To  commit  hoflihty  at  fea  under 
colour  of  a  foreign  commiflion  is  pi- 
racy, ibid*  f.  1 3 

17  Captains  or  feamen  betraying  their 
trull,  running  away  with  the  Ihip, 
^•c.  yielding  it  up,  or  confederating 
with  pirates,  Arc.  deemed  piracy,  f.  1 4 

x8  Acceflaries  in  piracy  defcribed  and 
oulled  of  clergy.  156 

ig  AnJ  fliall  be  tried  as  principals  are 
dircdcd  tp  be  by  28  Hen.  8.  ibid,  f.  16 

to  To  trade  with  pirates,  or  to  fit  out 
ihips  for  that  purpofe,  &c.  deemed 
piracy.  ^  157 

2 1   To  boaid  a  merchant  fhip  and  throw 

the  cargo  overboard,  deemed  piracy. 

ibid,  f,  18 

«2  Ships  fitted  out  to  corrcfpond  with 

pirates,  are  forfeited.         ib:d^  f.  19 

,23   All  perfons  made  accefTaries  by  1 1 

&  12  Will.  3.  deemed  principal*  and 

excluded  from  clergy.  1,  ao 

04  Seamen,  maimed  by  pirates,  iniitleU 
to  admirtion  toGreenwich  Hofpital, 
but  if  they  ncgleft  to  defend  them- 
fdves,  they  fhall  be  imprlibned  ^x 
months  and  foffekthcir  Wages,     ihid. 

t  c  P! raits  tried  for  the  felony  ihall  not 
he  al:crv.ru-ds  tried  i{>i  the  high  rrea- 
fon,  '        158- 


26  To  ranfom  a  neutral  (hip  or  to  ict 
her  fret  before  fhe  is  brought  into 
port»  deelnefi  piracy,  ta^  158  f.  22 

27  A  fcffion  of  admiralty  (hall  be  hoi- 
den  twice  a  year  Ut  the  Old  Bail^ 
or  at  fttcfa  othciu  ^bce  aa  three  com- 
mifliooers  (hall  dilPfi;  159 

28  Ctommiflioners,  jofiices,  (herifis,  &c. 
impoweted  to  ad  with  rcfped  to 
piracy.  HU.  {.  24 


PLACE. 

How  an  indiAment   for  a  nuifince 
muil  defcribe  th«  place.  421 

FLAGUE.—Fidf  ^aramiine. 


PLANTATIONS.—^/^  fTco^s, 
Sbmbhiriitm 

I   By  9  Geo.  i.  c.  22,  to  deftroy  trees 

planted  in  iny  avenue  or  growing  ii 
any  garden,  orchard,  or  plantation, 
&c.  is  felony  without  clergy.       215 


PLANTS, 

1  By  6  Geo.  3.  c.  36,  to  dellror/ir  .':r 
night  fifge,  any  root,  (hrub,  or  plant, 
ol  the  value  of  5  j.  in  any  incloiird 
ground,  or  to  aid«  &c.  is  tranfporta. 
tion  feven  years.  215 

2  By  6  Geo.  j.  c.  48.  to  defboy  any 
plantp  &c.  in  any  cultivated  lands  is 
40/.  for  the  firll  offence,  5/.  fcrtU 
l*econd,and  tranfporution  (or  thedurJ. 

21^ 


PLATE.— /VJi  Forgery.     Sfamft. 


PLAYS  and  PLAYHOUSES. 

By  I  Car.  i.  c.  1,  there  (hall  be  00 
interludes  or  common  plays  afed  bv 
any  peribna  in  cfaetr  own  pariihcs  oa 
the  lord's  day •  n 

By  3  Jac.  I.  c«  21.  whoerer  fl|^ 
uie  iho  name  of  ihe  Triaitr  in  aay 


A  Tablb  or  P&iNciPAL  Mattbrs; 


play  or  interlade,  profanely  or  jeft- 
iiigly,  (hall  forfeit  lo/.  P^gi  13 

3  A  playhoufe  may  become  a  common 
nuifance,  if  it  draw  together  fuch 
n  umbers  as  become  inconvenient.  362 

4  By  10  Geo.-a.  e.  a8.  ad^s  of  p&yf 
in  anUcettfid  honfts  tie  deemed 
roguev  and  rigibpttdf »  kc.  and  jire 
liable  to  a  penalty  of  50/.  560 

5  A  true  copy  of  all  dramatic  works 
fhall  be  fent  to  the  lord  chamberlain, 
fourteen  days  before  repreieniation 
figned  by  the  manager^  dec.  on  pain 
of  50/.  561 

6  The  lord  chamberlain  may  prohibit 
-     the  reprefibntation.  ihid, 

7  P]ays  aded  in  public  hoaies  (hall  be 
deemed  to  be  a6ted  for  hire,  &c.  and 
liaiii  to  the  aiove  penalties^  ibidi, 

8  The  manner  of  tecovering  the  penal- 

3r.  ibid. 

^     y   17  Geo.  2.  c.  5.  all  common 
^  players,  deemed  rogues  and  vaga- 
bondi.  570 

PLEAS.— r/V/  liurdn. 

1  All  pleas  in  di/ahility  ought  to  be 
pleaded  before  imparlance,  and  con- 
clude with  a  demand  if  the  plaintiiF 
(hall  be  anfwered,  33  ^-  * 

2  A  plea  on  3  Jac.  i.  c.  5.  againft  a 
rccufant  conviit,  ought  to  ft;ew  where 
^hc  plaintiff  was  convidcd,  the  re- 
cord of  which    muft  be  produced. 

ibid,  f.  3 

3  How  fuch  a  plea  (lull  be  pleaded,  if 
the  plaintiff* con tbrm.     ibid.  f.  4,  5, 6 

•4  In  pleading  a  matter  grounded  on  a 
•      Aatute,  it  moft  be   (Iridly  porfued. 

3> 

5  In  what  manner  a  plea  in  bar  to  an 
a^on   for    ufury   ihall  be  pleaded« 

533 

6  The  confcquencc  to  an  attorney  for 
pleading  a  matter  which  he  knows 
to  be  falfe.  543 


POISONING*— fV^  Murdir. 


POLES.— r/V^  Freehld. 
I  The  poaifluneat  for  deftroying  them* 

y^i^^  214, 216, 238 


POLYQAMY— r/A  Bigsm,.    Mar. 
ri^i^ 

PONDS.— /7i«  fifi.    Pm-ki.    Black 
Aa. 

1  Any  man  may,  of  common  rights 
er^  fifli'^ponds.  516 

2  By  5  Eliz.  c.  21.  to  break  down  the 
head  of  fiih-ponda  is  t^e  months 
impiiibnipeat  ^sA  forety  for  feven 
years.  221 


POPE  and  POPERY.    Pafifts.     Pr^t^ 
miimrf.    Cburck.     Trtajpn. 


POSTrOFFICE. 

1  By  J  Geo.  3.  c.  25.  and  7  Geo.  3. 
c.  50.  if  any  officer,  fervant,  poit- 
boy,  or  rider,  employed  by  the  poft* 
office,  (hall  fecrete  or  deftroy  any  let* 
ter,  packet,  or  bag  of  letters,  which 
he  may  be  intruded  with,  coaiaining 
any  fecurity  for  mone>',  or  ihall  ftcal 
fuch  fecunty  out  of  any  letter,  he 
ihall   fuftr  death   without    clergy, 

140 

2  If  the  indi^lment  charge  the  offender 
as  aaing  in  one  department  of  the 
office,  and  the  verdict  find  him  guilty 
as  a  fervant  in  another  department, 
nut  a)nne6led  with  that  charged  in 
the  indidment,  it  is  good  in  arrcil 
of  judgment.  ibid.  (N)  4 

3  By  5  Geo.  3.  c.  2j.  and  7  Geo.  3. 
c.  50.  whoever  ihall  rob  any  mail  m 
which  letters  are  fent  by  the  poil- 
office  of  any  letter^  packet,  or  bag, 
or  ihall  ileal  any  letter,  bag,  or 
packet,  from  any  fuch  mail,  or  froiji 
t  .e  poil^^office,  or  from  any  of  the 
receiving  houfes,  ihall  fuher  death 
without  clergy.  1^*, 


^A, 


pat, 


^  Tablb   of  Principal  Matters. 


POSSESSION.- 


Bailmint, 


1  How  far  the  p^JfeJiM  of  goods  fol- 
lows thifrcpnp^  Pagil^S 

2  Where  two  claim  land,  the  poUeffion 
is  in  him  who  has  the  right.    282,  283 

3  How  far  the  pofleffion  iecures  a  man 
from  the  guilt  of  a  forcibly  entry. 

4  WhenpoflefBoubarrsreffitation.  289 

"    to  292 

?0  ST S.-^Fide Fences. 


POST  FINE.— r/i//  Forgery. 

I  To  counterfeit  the  hand  of  the  re- 
ceiver is  felony.  213 


POSSE  COMITATUS. 

1  The  flieriff  may  raife  it,  to  enable 
him  to  execute  a  writ  of  relHtution. 

289  f.  52 

2  A  jullice  may  raife  the  fej/e  to  re- 
move a   forcible  entry  or  detainer. 

294  f.  2 

3  Sheriffs  and  judiccs  may  raife  it  to 
execute  the  king's  writs,  if  they  ap- 
prehend reiiAance.  ibtd. 

4  Sheriif,  under- (heriflF,  conflables,  and 
every  peace  officer  may  raifc  it  to 
fupprcii  a  riot.  297 

5  The  manner  in  which  the  f«*wir  cf 
the  county  Ihall  be  ufed.        300^  301 


POTATOES. 

I  By  13  Geo.  3.  c.  32.  to  Ileal  pota 
toes  growing  in  any  garden  or  grounds 
incurs  a  penalty  of  10^.  «$cc.        217 

POULTERERS;. 

1  How  puniihablc   for    confpiring  to 
faire  the  price  of  riftuals.  48 1 


POWDIKE. 

I  By  22  Hen..  8.  c.  m  cntten  of 
PruHlih  in  the  county  of  Nor&lk, 
ihall  be  puoIihcdM  felons.   Pe^€i^%, 

199 


PRAYER.— r/^    Clmrcb.    Cm 
PrMjftr. 


PREACHERS.— riidi  Jftm^u 
/enters.     Cmaum  Fr^^ptr. 


PREAMBLE. 


DiJ^ 


I  In  what  cafes  the  pi:eamble  flull  ex- 
phun  the  fenfe  of  a  ftatate.        172 

PRE-EMPTION.— ri^  Puf^ey^rs. 

I  By  12  Car.  i.   c.  ^4.  the  power  of 
pre-emption  is  aboliihed.  181 


PREROGATIVE— ^y^iS;,^.    C«. 
tempts. 


PRESCRIPTION.^/^^^  Kmi/oMce. 
Higbinjays.     Bridges.     Extsrtuu. 

PRESENTMENT,— riV/^  LiUl^  Hi^h. 
nvays.  Leets,  Cburibfuiordens.  Cm» 
JiaUes. 


PRETENDER.— r,Vrrr/»/c,.    Pre. 
mumre. 


PRETENDED  TITLES. 

1  The  offence  of  buying  or  felling  thea. 

2  To  buy  or  fell  any  donbt^^lrV- 
puted  titles  to  lands,  to  the  utent 
that  the  buyer  may  carry  on  Hbt  fuit, 

B 
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is  a  high,  offence  at  common  law. 
PMgt  553  f.  I 

3  It  is  immaterial  whether  the  title  be 
'  good  or  bad,  or  whether  the  party 

were  in  poileffion  or  not,  ibid. 

4  By  I  lUch.  a,  c.  9.  no  defendant 
ihall  alienate  lands  in  fnit,  &c. 
and  the  difleifee  of  Aich  lands  (hall 
irecover  againft  the  original  dii&iibr, 
if  he  commence  his  fuit  within  a  year 
and  a  day.  554 

5  Feoffments  of  this  kind  are  only  void 
in  refpeft  of  the  diffeifets.  f.  3 

6  By  13  £d«  f.  €.  49.  none  of  the 
king's  houfe  <hall  buy  any  title  while 
the  thing  is  in  difpnte.  ikJ, 

7  By  32  Hen.  8.  c.  9.  all  (ales  of  pre- 
tended titles  tp  lands,  ice*  where  the 
party  or  his  anceffors  have  been  in 
pofTeflion  of  the  iame»  or  of  the  re- 
mainder  or  reverfion,  or  taken  the 
renu  one  whole  year  before  fuch  fale» 
fhall  be  void,  and  the  land  forfeited, 
if  fued  for  within  a  year.  f.  4. 

8  But  a  peribn  in  poffeffion  of  lands, 
&c.  may  buy  pretended  titles,  &c.  5  5  5 

9  It  is  not  material  whether  «4pr  Jkk 
ht  iiptnding  fbrthefe  lands  or  not.  f.7 

10  The '  plaintiff"  need  not  recite  this 
ftatute  in  an  action  on  it.  f.  8 

11  In  an  adion  againft  tb$  httftr,  it 
mull  appear  that  hi  did  know   that 

the  (elier  had  not  been  in  poffeiHon, 
ice,  for  a  year.  f.  9 

12  It  muff  be  averred  that  thi  /elitr 
had  a  pretended  title.  f.  10 

13  The  value  of  the  land  at  the  time 
of  the  bareain  muff  be  (et  forth. 

^  f.  II 

14  A  contradfor  a  cuffomary  eftate ;  or 
-  for  a  leafe  for  years  is  within   the 

ftatute.  566 

15  And  it  is  not  neccflary  to  ffate  the 
commencement  or  the  end  of  fuch 
leafe.  f.  13 

16  Even  a  leafe  by  reputation ^  though 
void    in    law,    is   within   this   ad. 

f.  U 

17  A  di(reift>r  obtaining  a  releafe  from 
a  difftriice ;  or  a  mortgagor  redeeming 
his   land,  are  not  within  the  ffatute. 

f.  .5 

1 8  One  who  gains  poff*e{Con  of  land  by 
judgment  of  law,  in  affirmance  of 
an  ancient  title,    is  not  within  the' 


ad  in  refped  of  any  leafe  made  of 
fach  huids«  Ptigi  366  f.  16 

19  But  otherwife  if  the  title  is  dill  con* 
teffed,  and  the  leafe  was  made  for 
the  purpoie  of  diaintenance.        ihid. 

20  If  a  difleifee  enter  apon  a  difTeifor 
in  pNoffeflion  andcr  a  pretended  title 
and  immediately  fell  to  a  ffraager,  it 
is  within  the  ffatote.  5C7 

21  But  fuch  a  fale  by  a  fiither  to  a  fon 
ii  not.  ihid. 

22  But  fuch  a  fale  to  a  brother  of  the 
half  blood  is.  ihid. 

23  In  what  cafes  he  who  is  in  lawful 
pofleifion  may  buy  or  fell  pretended 
titles.  f.  17 

24  By  31  Eliz.  c.  5,  this  offence  may 
be  laid  in  any  county.  55S 

PRiEMUNIRE. 

1  The  offence  ofpramtmin  arifes  from 
fUtutes  made  to  preferve  the  fo- 
vereignty  of  the  crown,  from  the  in- 
croachments  of  Rome.  77 

2  The  hiffory  of  thefe  incoachments, 

1 3  The  (everal  oMciimt  Jtaimtis    enume- 

I     rated,   by  which  the  making  ufe  of 

papal  hiiUs,  was  firfl   created  pr^e^ 

muuiin*  78,  79 

4  By  13  Eliz.  c.  2.  whoever  fhall  pur- 
chafe  any  SaUBrom  Rome,  is  guilty  of 
high  treafon.  79 

5  It  is  in  the  option  of  the  crown  to 
proceed  on  the  ancient  flatutes  for  the' 
pramunirtt  or  on  the  13  Eliz.  for  the 
treafon.  ibid,  f  13 

6  hy  i^  Eliz.  c.  2.  the  aiders  of  fuch 
offenders  after  the  offence  incur  a 
prccmuuire.  *     (bid. 

7  Ey  27  Edw.  3.  r.  i.— 38  Edw.  3. 
c.  and  16  Rich.  2.  c.  5.  it  is  made 
praemunire  to  derogate  from  the  king's 
common  law  courts.  79 

8  The  feveral  conffru^ons  which  have 
been  made  on  the  above  ftatutes.     80 

9  By  24  Hen.  8.  c.  12.  20,  21.  ic  25 
Hen.  8.  c.  19.  tq  appeal  to  Rome, 
from  any  of  the  king's  courts  is  prar^ 
muain.  ibid. 

10  By  26  Hfn.  8.  c.  14.  exercifing  the 
jariidi£lion  of  a  fujfragan  without 
leave  of  the  bilhop  is  pramamire,  ibid. 
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f  1  By  25  Hen.  8.  c.  20.  rcfaiing  to 
confecrate    a   bilhop    is  prttmnnire. 

Fmg*  80 

12  By  5  Eliz.  c.  i«  maihtaining  the 
pope's  power,  is  made  zpnrmunin 
upon  the  firft  convtdlioii>  and  high 
treafonon  thefecond.  81 

13  By  13  Eliz.  c.  2.  it  is  made  ft^t- 
munire  to  bring  in  any  mgn^is  M, 
crofftSf  or  fach  i'uperflitioos  reliqocs* 

14  Whoever  fliall  receive  fnch  rdifues 
to  wear,  without  difcovering  the  of- 

'   lender,  fhall  incar  ft^tmunin,     ibiJ. 

)  5  A  jaiUce  ihall  incur  the  like  ofience, 
who,  on  inform^i<jt),  does  not  difco* 
,Ycr  the  offender  to  a  privy  councillor 
in  14  days.  ihid* 

16  By  I  £Uz.  c.  I.  5 Eliz.  c,  i.  3  Jac. 
1.  c.  4.  7  Jac.  I.  c.  6.  iW.  &M. 
c.  8.  and  7  Will.  3.  c.  14.  refbfing 
to  take  the  oaths  of  allegiance,  fupre- 
jnacy,  &c.  incores  the  pains  of  pra- 
munire,  81,  84 

17  Several  adjudications  on  the  two  firli 
'  of  the  above  recited  flatutes.  82 
)B  By  6  Ann.  c.  7.  to  affirm  that  the 

pretender  has  any  right  to  the  crown, 
or  that  the  parliament  cannot  limit 
the    fucceilion  of  it,'  is   prsemunin. 

19  By  I  &  t  P.  &  M.  c.  7.  to  moled 
the  pofTeiTors  of  the  abbey  lands  gran  t- 
cJ  by  Henry  8  is  pr^munire.     85  (N) 

i20  By  21  Jac.  1.  c.  3.  to  procure 
any  a£Vion  to  be  irregularly  delayed, 
is  pnemunire,  iSiJ, 

tl  By  x6Car.  i.  c.  21.  and  1  Jae.  i. 
c.  8.  to  pretend  authority  to  obilrudt 
the  importation  oi  gunpowder,  &c. 
is  prtrmnnire,  ibid, 

22  By  12  Car.  2.  c.  24.  to  be  guilty 
of    purveyance    incurs     pramunire, 

ibtd, 

23  By  13   Car.  2.   c.  i.  to  alTert  that 
cither  houfe  of  parliament  has  legi 
ilative  authority  wichout  the  kine  is 
pngmunire^  ibid, 

?4  By  31  Car.  a.  e.  to  tranfport  a 
fabjctt  contrary  to  the  habetu  corpuu 
a£l,  \%  prttmunirt^  Z^ 

'%l  By  20  Car.  2.   7.  conspiracies 


26  By  6  Ann.  t.  23.  to  treat  other 
than  kA  the  dedioa  when  aflemhled 
at  MjropdHtw/e,  is  prmmmmirt.  P.  87 

27  By  6  Geo,  1.  c.  18.  to  open  bw^hUt 
filnilar  to  the  South-fet  proied,  ii 
prstmumrt.  ibid. 

28  By  1 2 Geo.  3.  c.  it.  whoever fiiall 
iblemnize,  or  affift  iD«  or  be  preicnt 
at  the  marriage,  of  aay  of  the  de- 
fceftdants  of  Geo.  s.  other  than  fach 
iiTue  as  (hall  fpin^  from  conne^Uoa 
with  foreign  families,  without  the 
previous  conlent  of  the  king  fpedfied 
in  the  licence,  regiftered  to  thie  privy 
council,  (hall  incur  the  pains  oipra- 
munire,  86 

29  In  what  manner  the  offence  of  pr<^* 
mumin  ihall  be  pttniflied.  84, 85 
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the  ftatate  oftiea« 
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PRINCIPAL,     FideJecfJkrj. 


?KlSTmG.—Fide  McM^pcfy.    Juthtr. 
Books. 


PRISONER.— r/V-f  GoJer. 
tempts. 


CSK' 


PRIVATE  PERSON. 

X  How  far  a  private  pexfon  may  ftp* 
pxefban  affray.  16& 

PRIVATE    WA Y,^ridi 
^'ui/MMce,      iligbicay. 


PRIVY  COUNCIL.— r/4^  CoMtmfts. 
AV.  30* 
20  Uar.  2.   7.  conlpiracies   tol 
avoid  the  feizure  cf  cai^e  in  certain  ji  An  infurreflion  for  the  purpofe  of 
ckfes  is prmmumrt^  xluX     laying  violent  hand&  oa  a  privy  coon- 

^  cillor. 


A<nP>ABCt   or   Peincipal  Matteil^. 


tiUoT,    if  /aid  to   be  high  treafon. 
Pagt  54  f.  25 

2  By  3  Hen.  7.  c.  14.  confpiracy  by 
the  king's  fabordinate  fervao^Sp  to 
murder  a  privy  councillor  is  felony. 

74 

3  By  9  Ann.  c.  16.  to  attempt  to  kill, 
or  wound,  a  privy  councillor  in  his 
duty,    is    felony     without     clergy. 

ifnd. 

4  Homicide  beyond  iea«  being  exa« 
mined  by  the  privy  council*  may  be 
tried.in  any  county  by  commiiTion. 

5  A  privy  councillor  is  in  danger  of 
fr4tmunir€  by  flopping  an  a^ioq 
againft  a  monQpoliit.  473 

PRIVATELY  STEALING. 

I  By  8  Eliz.  c.  4.  whoever  ihall  ileal 
from  theperfon  of  another,  any  goods 
privily  without  his  knowledge  ihall 
lioc  be  admiited  to  clergy.  150 

PROCLAMATION. 

1  In  what  cafes  recufants  may  be  con. 
vided  by  procUnuiion.  24 

H.1  w  offenders  againft  the  black  a^t, 
may  be  obliged  to  furrender  on  pro- 
clamation. i87>  188 

3  How  fmugglers  may  be  proclaimed 


and  convi^d* 


tROHIBITION. 


229 


1  In  what  cafes  prohibition  will  lie  for 
hertiy.  7 

2  It  does  not  lie  in  any  proceeding  on 
the  fpiritual  Uw^  uniefs  fomething 
be  attempted  in  d<;rogation  of  the 
ccmiuon  law.  .  ibid. 


PROMISSORY    NOTE.— /yV/*r 


r  R  O  P  E  R  T  ^,—Vidi  Larany. 
Burglary, 


PROTESTANT  DISSENTERS. 
— Vide  DiJJkntm. 

PROTESTANT  SUCCESSION. 

By  4  Ann.  c.  8.  and  6  Ann.  c.  7. 
to  maintain  by  nvritimg^  that  the  fre- 
tendir  has  any  right  to  the  crowii,  or 
that  pariiament  cannot  bind  and  limit 
the  fucccflion  thereof,  is  high  treafon » 
and  to  affirm  the  iz^tbyadmiftd/ptak^ 
ingt  is  pramunirt,  Pa^e  69 

;  By  1  Ann.  c.  7.  adyifedly  to  hinder 
the  acceflipn  of  any  one  who  is  next 
in  fucceflion  to  the  throne,  according 
the  1  W.  &  M.  and  la  Will.  3.  is 
high  treafop.  ibid. 

By  13  Will.  3.  c.  3.  the  pretender  is 
aiiaitttid  of  high  treafon.  ibi^, 

.  By  .1 7  Geo.  a.  c.  39.  to  hold  corre. 
fpondence  with  him  or  his  fbns,  is  high 
treaibn.  69, 70 

PROVISIONS.— r/ir?/i/(^/.  nauals. 

PROSECUTION.— ^/V^  Con/piracy. 

PROVOCATION— F/Vf  Murdtr.^ 
Manfiaugbter. 

?\JBUCAT10S.—Fidg  Libi/. 

.,     PUBLIC    HOUSES. 

1  Publicans  may  be  indi6led  for  encou- 
raging diforJers;  and  for  refufmg  to 
entertain    guclls.    (Fidi   Innkeeper.) 

2  By  12  Ed.  2.  c.  6.  no  perfon  con- 
cerned in  the  ii^a^of  wine  oiHridluaJs, 
fhall  be  either  a  publican  or  victualler. 

4>2,453 

3  By  3  Hen.  8.  c.  8,  dirediojis  arc 
given  how  the  aiTizc  of  wine  and  vic- 
tuals fhall  be  fet.  453 

4  By  21  Jac.  I.  c.  21.  publicans  apd 
innholders  are  dire£ted  to  diipofc  ul 
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their  commodities,  and  hwrfi  hrtrndt  \ 
•t  reafonable  prices.     Pagi  4S3>  454 

5  By  5  &  6  Ed.  6.  c.  25.  two  juftices» 
one  of  the  fMontm,  fiiall  have  power 
to  remove,  difcharge,  and  fupprefa 
common  alehoofes.  454  f.9 

6  A  publican  fupprefied  upon  this  ad, 
cannot  be  licenfed  again^  except  in 
open  feflxons.  f.  10 

7  By  5  &  6  Ed.  6.  c.  2$.  and  26  Geo. 
2.  c.  31.  no  pnblic  hooies  fli&U  be 
kept,  except  in  fairs,  but  by  fuch  as 
ihall  be  allowed  in  open  (eflions  by 
twojufticcs,  I J^  f.  II 

8  This  exception  extends  only  to  ike 
flace  where  the  fair  is  aftnally 
held  ;  not  to  any  houfe  adjoining  to 
it.  sM.  (N)  I 

9  And  beer  brewed  in  fain  mttH  pay  the 
excife  duty.  ihid. 

1.0  By  2  Geo.  2.  c  28.  the  realbns  are 

fiven  for  the  prefent  mode  of  licen. 
ng  public  houfes.  455 

1 1  Lodging  and  boarding  hoaies,  how* 
ever  public,  do  not  require  licence. 

(N)i 

12  By  26  Geo.  2.  e.  31.  yearly  licences 
ihall  be  granted  in  counties  from  the 
I  fl.  to  cunimence  29th  of  Sept.  by 
two  juftices  df  the  ^injifan^  at  fuch 
place,  as  they,  by  public  notice,  fhall 
previoufly  dired.  455 

13  Every  licenfed  publican  (haD  be 
bound  in  a  recognizance  of  10/.  to 
preferve  proper  ceconomy  and  good 
order.  f.  13 

24  The  uncontreuled  power  of  juftjces 
in  granting  licences,  and  the  inltances 
of  mifcondufl  for  which  alone  the 
kind's  bench  will  examine  their  pro- 
cecdings.  456  (N)  4 

15  By  5  &  6  Ed  6.  c.  25.  the  quarter 
(eflion,  hy  pn/intment  or  information, 
ihall  enquire  into  recognizances  for- 
feited, and  award  procefs  according- 
ly, f.  14 

16  The  juftices  may  ortUr  a  public- 
houfe  to  be  fuppre^ed.       ihi^.  (N)  5 

17  By  26  Geo  2.  c.  31.  jultices  may 
take  away  licences  unlel's  caule  can 
be  (hewn,  that  the  condition  of  the 
recognizance  has  been  fulfilled,    f.  1 5 

18  If  the  julHce  conviAs  without  fum- 
moning  the  party,  he  is  liable  to  an 
information.  ihiJ^  (N)  5 


19  Bat  the  jaftlces  cannot  fnppreA  t 
licenied  pablic  hoiiic,  except  Kir  dii^ 
orders  amouaciiig  to  a  rndGuioe,  or 
fora  breach  of  the  recognizance.  Pngt 

4J7  mi 

ao  A  coBvi^tion  for  a  breach  of  the  le- 
cognizance  diiables  the  ofiender  t»  idl 
either  malt  or  fpirituons  liqwi  far  3 
years,aiid  renders  his  licenee  void*  4^7 

at  By  5  &  6  Ed*  6*  c.  25.  any  two 
jofticcs  may  coflunit  an  ulicaifal 
publican,  until  he  bind»  htmielf  not 
to  fell  liquors  withont  Ikence,  &c 

4S7»4$« 

22  By  26  Geo.  s.  c.  31.  the  cxdie- 
man's  book  fliall  be  good  evidoce 
to  prove  a  man  to  be  an  aldMmie* 
keeper.  458 

23  JuiUces  may  fummon  and  examine 
perfons  whom  they  ihall  fofped  to  be 
unlicenfed  i  and  fupprefs  the  hosfe. 

45«'  4J9 

24  The  recognizances  taken  fay  the 
juftices,  on  licenfing  public  hooies, 
ihall  betranfmitred  to  the  icffion*.  459 

25  The  clerks  of  the  peace  ihall  give  an 
account  of  the  recogntzanoe$  to  the 
jnfUces,  at  their  yearly  meetings.  iM. 

26  By  26  Geo.  2.  c  3<.  no  licence 
ihall  be  granted  to  any  perfon  not  ti- 
cenied  the  preceding  year,  unleis 
fuch  perfon  ptMiuce  a  certificate  from 
hispariih,  <£rthe  pfopnet}- of  his  cha- 
rader.  460 

27  This  certificate  not  neceifary  in  h- 
cenfing  houies  in  cities  and  towns  cor- 
porate. '  ihii* 

28  If  a  publican  die  or  remove,  his  li- 
cence ihall  continne  till  the  next  h- 
ceniing  day.  460,  461 

29  By  26  Geo.  2.  c.  13.  nojoftioecon* 
cemed  in  the  iale  of  liquors,  ihall  be 
concerned  in  granting  licences*    461 

30  l^y  4  Jac.  I .  c.  4.  to  deliver  ak 
and  beer  ioi  iale,  to  an  onlioenied 
peribn,  incurs  a  forieilure  of  6  s.  8  ^. 
a  barrel.  #^,  f.  26 

31  By  2  Geo.  2.  c.  28.  retailers  of  ^ 
tilled  li^nm-s  ihall  bs  liceoied  iathe 
fame  manner  as  common  pabUcais. 

f.27 

32  By  10  Geo.  a.  c  17.  retiuknof 
made  winti,  who  are  pnblicmDs,  ihall 
be  licenfed  by  two  juilices.  f.  28 

3SBy 


A  Tx^lt  OP  PmirtifAL  Hattiis. 


35  Bf  i6  Geo.  2.  c.  S.  fellers  efjfr9mg' 
nvattrs  fhall  be  firft  licenM  iy  the 
commiflkmers  of  excise.      Pi^  469 

f.  29 

34.  Bot  00  perfon  fiiall  be  thas  licenied, 
nnleis  previoufly  licenfed  by  two  juf- 
ticet.  461,462 

35  By  2Geo.  2.  c.  2t.  juftices  of  pence 
flwll  have  the  fame  jariiHidion  ovtr 
retailers  of  fpirituoas  liquors  as  they 
have  over  common  publicans.  462 (N) 

36  By  17  Geo.  2.  c.  17.  whoeverfhall 
mix  liquors  for  fale  at  home,  or  fend 
quantities  of  lefs  than  two  gallons 
abroad  9  deemed  retailers*    462  f.  30 

37  By  II  Geo.  a.  c  26,  dandeftine 
iellers  deemed  retailers,        sM.  (N) 

38  By  9  Geo.  2.  c.  23.  giving  liquors 
to  Jervants  or  apprentices,  &c«  deem- 
ed retailing.  iSU, 

39  By  24  Geo.  2.  c.  40.  no  licence,  in 
London,  (hall  be  granted  but  to  oc- 
cupiers of  10/.  a  year,  5cc.  nor  in 
other  places,  but  to  thofe  who  pay 
to  chureh  mmdf^or,  f.  3 1 

40  By  9  Geo.  5.  c.  6.  liquors  found  in 
the  houfe  of  an  unlicenied  perfon  may 
be  feiaed.  f*  32 

41  By  24  Geo.  2.  c.  40.  Officers,  by 
s^arrant  may  break  open  doors,  kc 

463 

42  By  13  Geo.  3.  c.  e6.  the  penalty  of 
retailing  diftilled  uquors  without  a 
licence,  is  increafed  from  i  o  /.  to  c  o  /, 

43  By  26  Geo.  2.  c.  31.  the  reprtfema- 
tiHfis  of  a  publican  may  ufe  the  un- 
expired term  of  his  licence  without 
producing  the  certificate  required  by 
No.  26.  f.  35 

44  In  caie  any  licenfed  houfe  becomes 
empty  after  the  licenfmg^  day,  two 
jttdices  at  a  petty  feffions,  may  grant 
a  licence  till  the  general  liceniing  day, 
upbn  the  production  of  certificate  re- 
quired. No.  26.  464 

49  Retailers  of  liquors  in  prifons  fhall 
be  deemed  common  publicans.     Hi  J. 

46  The  coromiffioners  of  the  excile 
ihall  not  licenfe  any  perfon  to  fell 
fpirituous  liquors,  who  is  not  pre- 
vjoufly  licenfed  to  fell  ale  and  beer  by 
two  juices.  iHil. 


47  By  5  Geo.  3.  c.  46.  every  perfim 
convicted  of  (elling  ale  and  beer,  or 
other  excifeable  liquors  by  retail  with- 
out licence  fhall  forfeit  40/.  and  coiU 
for  the  firft  offence  4/,  for  the  {e^ 
cond,  6/.  for  the  third,  &c.     Pit/# 

464^^65 

48  The  manner  in  which  thejufhcea 
may  hear  and  determine  the  o^ence. 

4<5$ 

49  The  penalty  on  witnefles  not  obey, 
ing  the  fummons.  ihid^ 

50  How  perfons  aggrieved  may  appeaL 

466 

51  By  21  Tac.  i.  c.  7.  &c.  publioint 
ihall  formt  10/.  for  encouraging  or 
permitting  tippling  in  their  houfes. 

UiJ. 

52  How  the  penalty  for  fo  doing  is  to 
be  levied.  ^67 

53  How  this  offence  fhall  bepuni&ed 
in  the  nniverfities.  ihid^ 

54  By  4  Jac.  1.  and  21  Jac.  1.  c.  7. 
drunkards  are  punifhable  with  a  for- 
feiture of  5/.  or,  on  default  of  pay* 
ment,  with  fix  hours  confinement  in 
the  flocks.  467, 468 

55  Repeated  or  continued  tippliiig  in- 
curs a  forfeiture  of  3/.  4^.  or  con- 
finement four  hours  in  the  flocks* 

468 

56  All  officers  fhall  be  charged  to  pre- 
fent  fuch  offence — but  one  punifh- 
ment  only  (hall  be  inflidted,        ibij. 

Hy  ThejunfdiAionsof  theecdefiaftical 
court  and  of  the  two  univerfities,  is 
faved.  469 

58  By  7  Jac.  !•  c.  10.  if  any  publi- 
can be  convided,  on  i  Jac  1.  c.  9. 
or  4  Jac.  I.  c.  5.  he  ihall,  in  addi. 
tion  to  the  above  penalticb,  be  diC 

'  abled  to  keep  a  publick  houfe  for  three 
years.  Uij. 

59  By  30  Geo.  2.  c,  24.  if  anv  licen- 
fed publican  fhall  fuffer  labourers, 
fervants,  &c.  to  game  in  his  houfe, 
he  ihall  forfeit  40/.  for  the  BtH  of- 
fence, and  10/.  for  tfcry  fubfequent 
offence,  g.  /^. 

60  And  the  parties  whofo  game  fhall  be 
liable  to  pay  a  penalty  from  5/.  to 
20/.  or  be  coaunitcc4  to  hard  la- 
bour. ,  ,/;;V. 
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fVBUC    WORSHIP-— i^i£f  Chirth. 


PURLIEU.— f7^  Ckw.      tmft. 
Fork.    Den,  Vc. 


PURVEYORS. 

I  The  hiftory  of  purveyance  and  pre- 
•    emption.  J^^g^  I  Si 

t  The  principle  of  it  denied  by  mag- 
na  charta.  iiiJ. 

5  Abolilbed  by  12  Car«  2,  c;  24.    iM. 


QUARE    IMPEDIT. 

1  T  N  a  ^uare  impiJH^  if  the  bi(hop 
\:  plead  htn/y^  he  muft  ihew  the 
I^Qiticular  point.  6,  7 


QUARRELS.— f7/f  Ajfff^i. 


QUARANTINE. 

I  By  26  Geo.  2.  c.  t6.  all  veffeh,  pcr- 
Tons,  and  goods,  coming  from  a  place 
ftifpeded  by  the  privy  council  to  be/>r- 
f(Heel(^:iX\  perform  quarantint^\i^fy^\\ 
xtianiier  as   che  king  (hall  dite^^  £f . 

\  If  the  plague  fliall  appear  on  beard 
any  fliip,  being  to  the  Northward  of 
Capf  Finifterre,  the  commander  flial) 
proceed  to  5/.  Htlen's  pooK  &c.  untill 
the  king's  pleafure  be  known,  on  pain 
of  dea t  h  w  i tho o  t  ^\^r^'>  H  id. 

The  king's  /hips  may  force  any  vef- 
fcl  obliged  to  perform  fuarantim^ 
to  repair  to  the  place  appointed—* 
and  if  any  commander  (liall  conceal 
having  the  plague  on  board>  he  ihail 
fufrer  death,  without  clergy.  24I 
Penalties  for  no&  making  a  trot  dii« 
CO  very  of  the  other  particulars  di* 
reded  b^  iVwt  a,^*  xMy^ 


\  Whoever,  being  ordered  to  ^xhim 
fntr^Mimt  fl»li  refufe  to  repair  to 
the  tmutriU^   or  (ball,  eicape  or  at* 
tempt  to  efcape .  therefrom,  dec  (hall 
fiifter  deaths  wkk>at  dergy.     fi^ 

242 

i  And  #ny  peribn  not  infeaed,  nor 
liabfe  to  ^omjiimr4imim$»  who  fliaU 
enter  into  any  imiumnti,  or  other  place 
for  perfoming  qaarancine,  and  ihaO 
attempt  to  retorn,  or  to  sake  his 
efcape  therefrom,  before  the  time  u 
nxpired»  he  fliaU  fnifer  death  withoot 

Officers  negleding  their  duty,  forfeit 
100/.  Stc^Sec  ihii. 

Whoever  (hall  dandeftinely  convey 
any  goods  or  letters,  &c.  from  any 
fliip  or  Uuutrf^,  performing  quaran- 
tine, ihall  fufer  death  without  dergv. 

ihid. 

Q.U  E  E  N. 

A  queen  regnant,  is  within  the  mean- 
ing of  the  words,  ''our  lord  the  king," 
in  the  iUtute  of  tieafens.  5  3  f.  io 
A  queen  dotxTager  is  not  within  the 
ftatute.  f.  j^, 

A  queen  divorced  a  ^ptncmU  mairiauvi 
is  not  within  the  ftatute.      53  (N)  i 


\ 


R. 
RAPE. 

IS  the  carnal  knowledge  of  a  vomin 
by  force*p  i^q 

Nothing  lefs  than  aaoal  penecradon 
and  emiiion  can  amount  to  a  rape; 
but  emiifioa  is  prioM/iuu  evidence  of 
penetration.  ,^4/.  f.  1 

Ic  is  no  excufe  that  the  woman  at  laft 
yielded,  or  contented  after  the  h&i 
or  was  a  common  trumpet ;  or  con- 
ceived from  the  fod.  1 70  C  2 
Bat  if  ihe  make  no  complaint  ai  tbt 
time,  it  is  a  ilrong  ground  fbr  pie* 
fuming  confent,  iiid,  f.  5 
By  1 8  Elis.  c.  7.  whocrer  ifaaJl  car- 
nally know  a  woman  child  under  tea 

ycari 
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years  of  arge,  (hall  faffcr  as  a  felon 
without  clergy.  P^gi  1 70  f.  4 

6  Whether  with  or  without  confent  in  1 
this  cafe*  is  not  material ;  kut  pene- 
tration mud  be  proved.         i^id.  f.  5 

7  All  aiders  and  afliftenf  frl/enf,  whe- 
ther male  or ftmMii,  are  prinapals. 

f.  6 
i  How  this  offence  was  formerly  pu- 
nilhed.  .     .  f.  7 

9  By  8  EIIz.   c.  7.  this  offence  is  ex- 
cluded from  the  benefit  of  clergy*  sitti. 


tCEAlM^r^ndi  Cimimpu,  No.  37, 38. 


R  £  A  S  O  n.'-^idi  Madmen. 


REBEL  S.—FUi  Tna/cn. 

I  Private  peribns  may  arm  and  affcm- 

ble  ^0..  oppofe  and  fupprefs  rebels. 

267,268,  298 

RECOGNIZANCES— ;74//  TubUc 
H9u/eu     Btbaviour.     Ptace* 


RECORD. 

I  The  embezzling,  defacing,  or  alter- 
ing any  record,  is  a  high  offence  at 
common  law,,  p^niihable  with  fine 
and  impriibnment.  177 

X  By  8  Hen.  6.  c.  12.  if  any  record  or 

froceeMftgin  the  king's  courts,  beilolen, 

whereby  any  judgment  Ihall  be  re- 

vcrfed,   the  offenders,   their  aiders, 

&c,  ihall  be  guilty  of  felony*     i^/V. 

.3  The  jury  ihall  be  equally  impannel- 
ed  from  oiHcers  of  any  two  of  the 
courts  in  Weilminder  Hall,  to  try 
the  indidment.  s'^id, 

4  The  offence  ihall  be  tried  either  by 
the  king's  bench,  or  by  the  .common 
pleas.  ihd, 

5  The  above  afts  only  extends  to  the 
exchequer,  king's^  bench,  and  com- 
mon pleas :  and  the  chancery  as  far 
only  as  it  proceeds  according  to  the 
common  law.    .  i^/V. 

6  The  judges  are  not  within  the  aft.  H. 


7  But  by  8  Rich.  2.  €.4.  jud^s  as 
well  as  clerks  ihall  pay  a  hne  for 
rafihg  rolls,  &c.  Pagt  177 

8  Judges  are  puniihable  at  common  law 
for  falfifying  records.  iSJd. 

9  Whether  it  is  neceiTary  that  the  aire. 
ration  of  the  record  ihould  occaiioa 
a  reverfal  of  the  j udgment.  1  yi 

10  If  the  offence  be  not  compleated  in 
one  county,  the  offender  cannot  be 
indifted  for  the  felony,  but  for  the 
the  mifprifion  only.  i^V. 

i  I  Acceifaries  after  are  left  to  the  re« 
neral  conllru^on  of  the  law*.      ihJ, 

12  If  {he  offence  be  committed  in  a 
different  county  from  that  in  which 
either  of  the  courts  fit,  the  court  who 
tries  muit  have  a  fpecial  commiilion. 

13  If  committed  in  London  the  lord 
mayor  ihall  not  be  included  in  the 
commiilion.  f\W« 

14  By  21   ]ac«  I.  c.  26.  it  i^  felony 
without  clergy,  to  acknowledge  a  re 
lordf  &c«  &c,  in  the  name  of  another. 

178  f.  9 

1 5  The  trial  flidl  be  in  the  county  where 
(tit  fer/ona^ing  is  committed,     178, 

179 

16  In  pcrfonating  bail,  if  the  bail  piece 
be  not  iiled,  it  is  no  felony,  but  mif« 
demeanor  only.  j  79 

17  By  4  &  5  N^.  &  M.  c.  4,  to  per- 
fonate  another  before  commiilion ers 
authorifed   to   uke  bail,  is  felony. 

ibid. 

18  In  what  cafe  a  record  may  be  avoids 
ed  by  an  averment  of  ufury.  53a  L  20 

19  Nui  tiel  record  a  good  plea  to  main- 


tenance. 


544 


20  In  what  cafes  the  record  of  juHiccs, 
for  a  riot  may  be  travcrfed.  299,  302 

21  A  record  of  forcible  entry  m;iy  be 
traverfed.  276 


RECUSANT.— r/V#  Papijl.     - 
RE-DELIVERY.— .;^/Vr^^Wrry,N.  3. 
REGRATOR.--r/V/  Engrejf,ng, 


A    TaILB    or   PmirCIFAL   MATTEKf# 


MIIGION  — /7i^  Chinch.     Urd'3 

REPUGNANCY. 

1  In  wliat  cafes  it  vitiatet  an  indiftmeitt. 
A^  2S5, 2H6 

RIOTERS. 

I  Tke  offence  of  black  MAIL9  and 

kow  punifhed-  101 

t  Offences   by  moss  raooFits,  bow 

pvniihed.  i^iV.  f.  2 

}  Clergy  taken  from  felonious  rioters 

in  Camberland  and  NorthuiDberlattd. 

aoa 


RIOTS,  ROUTS,  and  unlawful  AS- 
SEMBLIES. 

1  A  RIOT  is  a  tomitltttoas  difturbance 
of  the  peace  by  three  perfoss  or  more, 
&c.  fee.  392  c.  65 

%  Force  and  Tiolence  in  the  prmcntion 
of  an  illegal  a<£l,  makes  the  offenders 
notrrs.  294  f.  2 

3  But  tt)  efffdl  a  legal aBf  even  forcibly, 
by  means  of  numbers,  will  not  make 
the  aftors  rioters.  ih]d. 

4  Yet  they  are  anfwerable  for  any  nud- 
left  OHtrage.  ihid. 

5  If  numbers  meet  together  innocently, 
as  at  a  wake  cr  fair,  and  a  qu^rel 
tnfue,  they  are  not  rioters,  but  af- 
rayers.  .  ihid.  f.  3 

6  Otherwife  if  they  had  formed  parties 
under  the  pledge  of  mutual  aMance. 

ibid, 

7  Efpecially  if  the  notice  of  their  con- 
feiJeracy  be  for  illegal  purpofcs  of 
a  private  natMre^  as  pulling  down 
bawdy  houfes,  &c.  295 

i  And  thofe  who  join  fuch  a  confederacy, 
afttT  it  is  once  formed,  are.  equally 
g^iity.  /^,v. 

9  The  enterprise  mnft  be  accompanied 

with  fomc  offer  of  violence,  either  to 

the  pcrlbn  or  poffeffion  of  another. 

ibi4i,  f.^ 


lo.Therelbrf,  tiding  anned,  in  a  mti* 
ner  conducing  to  tctror^  is  only  aa 
nlawfiil  afldnblT,  and  nor*  a  riot. 

11  Botd^(liewofar»o«r,tkf«uenig 
^eches,  tvboleat  getoea;  &c  are 
fnffident  tfirf  di  irioleooe  lio  mnn- 
tain  tbat  the  not  waa  im  Hrrsimi  jk- 
Wf;  IbritaMiAbeibfaudtobedoae, 

\%  But  if  MTf  mamhtr  aflenble,  wilkqit 
circamiaBces'ol'  tasror  to4oina^, 
nndcv  a  frmmnkd rights  tiKj  aseioc 
riotera.  296 

13  Nor  to  A^  an  nft  coneruy  to  the 
common  law  or  ftatote  1  na  to  ode- 
h^te  mais,  kc  if  they  perfom  it 
peaceably.  iHd* 

14  If  rhe.objeA  of  an  a^mbling  be  of 
a  pmibe  mmiurt,  as  to  poll  down  j£f 
bawdy  houfes,  &c.  fnch  rioten  nil! 
begiultyof  trealbn*  £6 

15  And  frhmu  jvdrefi^  etcn  nAerc 
afttboiiied  by  law,'  mnft  be  exectfcd 
in  a  p€mcealiU  manner,  or  tlie  oftn* 
ders,  if  to  the  number  of  three  or 
more,  will  be  rioters.  f*  7 

16  But,  perhaps,  the  jnftice  of  fuch  a 
cafe,  though  riotoufly  pnrfued,  would 
mitigate  the  offence.  iiid. 

17  A  ROVT,  feems  to  be  an  unlaMrful 
aflemblingof  peribns  with  mm  imiewiieu, 
and  ailuaJly  wwuing  to  do  a  thing, 
the  execution  of  which  would  make 
them  rioters.  296,  297 

iS  An  unlawful  asscscikt,  is  aa 
affcmbling  with  circomfltances  of  ter* 
ror,  with  or  without  an  fV/afm  to 
do  a  riotous  ad ;  but  neither  camf* 
/ Jt^  it  or  making  any  wmim  towards 
it.  297  f.  9 

19  For  a  man  cannot  tmmmhwmjfy  af- 
femble  even  his  friends  for  the  de^ce 
of  his  ftr/w,  as  he  may  for  the  defence 
of  his  komfei  but  he  mvA  feek  his 
fecurity  by  obtuning  fnredes  for  the 
peace.  f.  10 

20  All  peace  •fiegn  may  fnpp^s  a  riot, 
and  command  the  affiftance  of  other 
peribns  for  that  purpofe.  f.  1 1 

21  And  as  private  peiibns  may  fuppreis 
an  affray,  m  firti^riy  they  iMpr  aj^fi 
and  arm  themlclvcs,  to  fuppreis  a 
riot.  299 

12  Riots 
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tt  Riots  which  ikvoiir  of  rebeIltoii»/Arf 
mty  €trimiJf  iMterpofe  to  fnpprefs, 
for,  on  fuchoccaiioiit^  Borem^ycan 
be  too  ibarp  or  itvcre.         PMfg  298 

tj  By  I  Geo*  1.  c  $.  if  twelve  perfons, 
liotottfly  aflemUed,  fluiU  lb  coatinoe 
toother  6r  oae  Jionr  after  proclama- 
uoa,  they  anay  he  apprehended  by  a 
peace  officer  and  carried  before  a 
.  magiftrate ;  and  if  the  rioter  happen 

'  lo  be  killed,  the  officer  flull  be  di^ 
charged.  f.  11 

14  Per£MM  mot  aamiUy  ea^ged^  bnt 

<Mily  aiding,  kc,    are  pnncipalt  in 

the  iecend  degree  ander  thia   aft 

N^teim  mar. 

25  Bat  thii  ftatutedoes  not  abridge  the 
authority  which  either  officers  or  pri- 
vate perfoni  have  at  coamioa  law.* 

f«  II 

96  By  the  ooamon  law  siotert  may  be 
ponifliedt  acoording  to  the  degree  of 
the  offence,  by  fine  and  imprifonmentj 
pillory  and  forfeitnre  of  lands.     C  1 2 

27  Corporators  poniihable  in  their  na- 
tural capacity  for  fbffieriag  riots  with- 
ta  theirjBiiidifUoas.  f*  1 3 

28  Women  are  poniihable  as  rioters, 
but  not  infants  wanting  difcreticMi. 

29  By  34.  Edw.  J.  c  I.  Mtf  jnfiioe  of 
the  peace  has  aathority  over  rioters; 
to  reftraia,  arreil,  and  chaftiie  them. 

f.i$ 

30  He  may  authorise  th«r  arreft  ly 
/arol;  and  commit  lor  not  giving 
fureties.  f.  16 

31  Bat  M#juftice  cannot  by  virtue  of 
this  ad  record  a  riot,  or  enqaire  of 
it  after  ft  is  over ;  but  be  may  by 
virtue  of  the  ilatuce  of  Northampton 

'  (fltUsf.  266.)  becaufe  under  the  firft 
he  ads  minifterially,  and  noder  the  fe- 
cood  judicially.  f.  17 

32  And  where  a  juftice  is  aothorized  to 
make  a  record,  the  £id  he  records  is 
not  traverfable*  300 

33  By  the  common  law,  as  a  conler- 
vator,  and  by  17  R.  a.  c.  8.  a  juf- 
tice  may  raife  the  ffft  to  fuppreli  a 
riot.  f.  18 

34  By^  13  Hen.  4.  c.  7.  ^w•  jofticet 
with*  the  iheriC  may  record  a  rioi ; 
and  convid  the  oftcnden  in  the  man- 


tter  defcribedby  34  Ed.  3.  c.  t.  (t^itk 
/.  266.)  P4t9t  300  f.  i^ 

35  And  for  the  porpofe  of  fnpprcffing 
the  riot»  they  may  raife  the  fMi 
which  even  noblenien  are  obliged  to 
attend,  who  may  arm  themlelves  mSk 
proper  weapons.  301  f.  20 

36  And  this  they  may  do,  not  only  up- 
on view,  but  information  of  the  ricrt« 
and  upon  ieeing  any  detached  parties 
of  the  rioters  ;  yet  if  they  alarm  the 
county  frivolouily,  they  ihall  be  ps- 
nifhed.  f.  aa 

37  After  view  they  may  record  tSie  not, 
ahhoogh  the  rioters  are  in  cuftody, 
and  upon  fre(h  fuit  may  retake  any 
who  (hall  eftape  ;<^biit  afterwards  ihef 
record  moft  be  fent  to  the  kii^ 
bench,  and  procefs  to  retake  mull 
thence  iflne— they  may,  hpwever,  at 
any  time  arreft  rioters  to  compel  ibre-' 
des  for  behaviour.  302 

1%  If  one  bound  by  a  recognisance  cf 
the  peace,  be  included  in  the  reoori 
of  the  riot,  the  prododion  of  u  agaitift 
him  is  condufive.  f.  25 

39  But  if  the  record  contain  achaj;ge  of 
febny,  or  maim,  or  refcoas ;  yet  it 
is  conduiive  only  as  to  the  riot.   f.  26 

40  This  record,  being  a  convidion* 
ought  to  be  certain  and  vtty  circiun- 
ftantial;  it  (hould  (hew  that  the  partita 
are  guiJty,  and  how  far  guilty  within 
the  Satute ;  that  the  jutUces  have  pur-- 
fued  their  power,  &c.  f.  27 

41  How  fuch  convidcd  rioters  mav  be 
punifhed.  t  28 

42  By  13  Hen.  4.  c.  7.  If  the  rioters 
are  difpericd  before  the  two  iuftices, 
iheriff,  or  under- IherifF,  arrive,  the 
jttftices  {without  the  iheriff  p.  304 
f.  33.)  may,  within  a  month  after, 
enquire,  hear,  and  determine  the 
officnce  according  to  law.      303  f.  29 

43  By  19  Hen.  7.  c.  13.  the  fiicrifi", 
for  this  pnrpofe,  is  direded  to  return 
a  jury  of  24  oerlbns,  &c.  who  (hall 
be  fined  for  dilpbedience.  f.  30 

44  It  is  not  iettled  whether  the  power 
of  the  juftices  is  confined  to  a  lunait 
or  calendar  month,  jf.  3 1 

45  But  thu  authority  extend;  to  mil  the 
juftices  within  the  county  ;  who  may 

award 
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ftward  procefs  under  their  own  tefte, 
&q,  Fa-i  304  r  34 

46  It  is  que(lionab)e  whether  the  juftices 
can  difchorge  rioters  upon  fubmitting 
to  afine,  without  imprifonment.  f.  35 

47  Formerly  rioters  mijght  be  fined  both 
by  the  ju dices  and  by  theyfar  cbam- 
in-.  f.  36 

48  By  13  Hen.  4.  c.  7.  the  juftices 
and  fhcriff  may  certify  the  record  to 
the  privy  (Ftaep,  306  f.  41.)  council ; 
which  (hall  have  the  effed  of  a  pre- 
srKTMENT,  and  the  offender  may 
be  tried  thereon :  but  the  certificate 
may  be  traverfed  and  tried  in  king's 
bench^  and  if  the  offenders  do  not 
appear  on  proclamation,  they  fhali 
be  attainted  of  the  riot.  305 

49  Puttifhment  and  procefs  againft  the 
jury,  if  they  arc  , guilty  of  mainte- 
nance, &c.  f.  38 

fo  The  certificate  may  be  made  by  the 
ju dices  who  recorded  the  riot ;  but  it 
is  mod  proper  to  be  made  by  thoie 
who  took  the  enquiry.  f.  39 

51  And  if  they  neglcA  fo  to  do,  they 
ihall  forfeit  20/.  ^       i^/V. 

52  And  the  faid  certificate  mud  be 
made  within  a  month  after  the  en- 
quiry. 306  f.  40 

53  And  if  the  enquiry  is  oiiilruded, 
the  certificate  (hould  cuntain  the  cau  Ics 
of  the  obdrui^tion.  f^/V« 

54  If  there  be  any  variance  between 
the  inquifition  and  the  certificate, 
that  which  is  mod  for  the  king's  ad- 
vantage, (hall  be  preferred ;  but  fir. 
if  they  diifcr  only  in  the  time.     f.  42 

^z  And  the  certificate  being  in  the  na- 
ture of  an  indictment,  it  (hould  be 
certain  and  circumdantial ;  but  fu, 
if  the  addition  of  the  offenders  need 
be  inferted.  f.  43 

56  And  if  the  judices  negleft  to  put 
13  Hen.  7.  c.  13.  into  execution, 
tlieydiall  forfeit  I  Qo/.  307 

57  But  to  incur  this  penalty  the  judices 
mud  live  within  the  county,  and  if 
any  judice  execute  the  a£t,  it  excufcs 
the  red.  f.  45»  4^ 

58  Only  thofe  who  dwell  neareft  the 
riot,  are  liable,  but  if  the  neared 
judice  die,  the  next  in  vicinity  is 
bound  to  execute  the  a£l ;  and  if  any 


others,  on  notice,  of  which  the  no* 
toriety  of  thefaa  is  fufident,  aegka 
to  fopply  their  default,  they  are  fine- 
able.         Page^oj  f.  47,  4^,  49,  52 

59  A  partial  exectitioB  of  the  aft  will 
not  excafe  from  the  pensky ;  botk 
is  only  in  enormous  riots,  asiebeilioa 
or  infurreaions,  that  they  are  Uible. 

f.  50,  51 

60  No  acquiefcence  of  the  parties  will 
excnfe  the  jaftices.  f.  53 

61  How  rioters  may  be  outlawed.   508 
6z  The  penalties  of  the  foregomg  da- 

tutes  found  xneffeanal,  thetelbre  by 
I  Geo.  1.  c.  5.  if-  twdve  or  more, 
riotoufly  a^embled,  do  ooc  di^erfe 
upon  proclamation  by  the  magiftrate, 
but  /hall  continue  together  for  one 
hour  afterwards,  or  fliall  hinder  the 
magidrate  from  making  the  procla- 
mation they  ihall  be  felons  withoot 
benefit  of  clergy.  309   f.  56,  57 

6^  And  if  oMjf  ptrfins  riotoufly  aflem- 
bled  fhall  demolifh  or  begiu  to  pull 
down  any  church,  chapei  or  any 
building  for  religions  woHbip  regiA 
tcred  according  to  i  W.  &  M.  c.  18. 
or  any  dwelling-hottfe,  bam,  dable, 
or  other  out-honfe,   felony  f^ithoit 

^  clergy.  f.  -g 

64  The  inhabitants  or  hundred  ma*ic 
liable.  f.  ^^ 

65  By  9  Geo.  3.  c.  29.  the  abore  pe- 
nalties extended  to  the -riocous- demo- 
lition of  mills.  i,  03 

66  By  13  Car.  a.  c.  5.  no  peciti<ia 
ihall  be  figned  by  more  than  20  per- 
fons.  Sec.  f.  61 


RIDING    ARMED. 

:  fiy  2  Edw.  3.  none,  except  tbekiag's 
attendants,  or  officers  and  their  al- 
fidants  executing  his  precepts;  or 
upon  a  cry  of  arms,  (hall  appear 
armed  before  any  judices  ;  nor  ride 
armed  in  fairs  or  markets  oa  pais 
of  forfeiting  their  armour  and  impri* 
Ton  men  t.  266  1.  4 

And  all  judices,-  magiffrales,  and 
peace  officers  are  to  exe<;nte  thil  ad 
upon  pain  of  punitbmtnt  by  the 
judges  of  sffizc.  tM 

5  Fro. 


A  lEABtw  aw  FitrrrcifrA&  Ml^rttMs. 


by  writ  out  of  t)umotry,  boc  a  re- 
cord of  ihem  fhottld  be  made  and 
retmied,  if  done  4x  ij^(t#,  ittCo  the^ 
exche^UfiV  U  ty  writ,  into  cban- 
ccry.  P^ii  267  f.  5 

4  OfFeaders  ma^  be  imprifoned  not  only' 
upon  view  of  tlie  ofFeiice ;  but  upon' 
an  inqueH  taken  of  it.  iS/^.  f.  6' 

5  The  under-flieriff  may  execute  the 
writ  officially,  except  it  be  fpccially 
direaed.  f.  7 

6  None  Aiall  wear  amo«ir  publickly 
upon  pretence  of  protediog  his  per* 
ion ;  but  a  taan  aiy  a&mble  his 
fteighboan  to  protect  his  houle  with- 
out incurring  the  penalties  o£  the 
iUttttc,  ^      .    .  ^'  ^ 

7  But  no  wearing  of  arm  is  within  eke 
ihituce  unlefs  they  are  fuch  as  may 
terrify;  therefore  the  wesipons  of 
faihion  as  .  fwords^  Scc»  or  privy  coats 
of  mail  may  be  fafely  worn.     ^   f.  9. 

■■$  Neither  are  thofe  within  .the  inten- 
tion of  it  who  arm  for  the  purpofe 
of  fuppreffing,  dangerous,  tumul- 
iaoas  ornoiiyiafarre^Uoas.  a6S  f.  10 


RIVER. 

1  It  it  a  common  nuiftnoe  to  divert 
part  of  a  navigable  river  fo  as  to 
weaken  its  current.  363 

2  So  alio  to  lay  timber  in  a  public  ri- 
ver fo  as  toobftrudlits  interconrfe. 

|-^/V,  (N)  I 

3  To  place  a  floating  dock  in  a  pub- 
lic navig^ible  river  however  beneficial 
to  the  repair  of  Shipping  is  a  nui- 
fance.  i6iJ» 

4  Who  are.  bound  to  remove  a  nuiiance 
in  an  inland  river.  36; 

5  A  river,  common  to  all  men  is  called 
a  highway,  366 


ROBBERY. 

1  Robbery  is  a  feloniotts  and  violent 
taking  away  from  the  peri'on  of  ano- 
ther, goods  or  money  to  any  value, 
putting  him  in  fear.  447  c.  34 

2 


t  Property  obcained  in  coiiftq«effCe  of 
an  oUth-extorted  by  fear  is  a  fuAcient 
iakii^  io  iatisfy  the  word  c^H*    Pmgi 

147  f.  I 

5  Robbery  ottce  cooipltated  cannot  be 
purged  by  a  re^eftvefy  of  the  pro* 
perty  taken ;  die  realba  of  this  mle 
of  law.  t'AfV.  U  a 

4  An  attack  in  ordor  to  rob,  is  only  a 
mifdemeanour     at     common     law. 

aui.  f.  J 

5  But  by  7  Geo.  a.  c.  22.  an  aifanlt 
with  intent  to  rob  is  made  fiagle  fe- 
lony. 148 

6  By  23  Geo.  3w  c«  SB.  any^peribn  ap- 
prehended with  implenunts  of  robbery, 
with  intention  to  commit  the  ofTenoe 
(hall  be  deemed  a  rogue  and  vaga- 
bond, ibid. 

7  If  one  of  m  gttng  only  take  the  mo- 
ney yet  his  ctnfsdtratti  are  all  equally 
guilty.  ibid^ 

8  Confederates  infObbery  may  be  guil- 
ty, although  they  are  not  prefent 
when  the  property  is  taken.         ihid. 

9  Taking  any  thing  ftom  the  care  and 
prote^lition  of  another  openly  and  be- 
fore his  face,  fhall  be  confidered  as 
a  taking  from  his  perfon.  ihid^ 

10  This  rule  illulh-ated.  ihid. 

11  The  fear  muft  be  excited  befora 
the  property  is  taken,  or  the  taking 
will  amount  so  larceny  only.         ihid. 

12  An  a(3ual  aifauh,  with  a  weapon,  is 
not  neccfTary  in  order  to  excite  the 
fort  of  fear  that  will  conftitate  rob- 
bery. 149 

13  Nor  need  the  faA  of  aaoal  fear  be 
cither  laid  in  the  indidhnent  or  pro- 
ved upon  the  trial.  ibid.  (N)  4 

14  It  is  fiifficient  if  the  offence  ba 
charged  to  be  done  vioiemttr  it  contra, 
^oluntatem,  ibid. 

1 5  Proof  of  fuch  circumilances  as  are 
U  ely  to  induce  a  man  to  part  with 
money  for  the  fafety  of  his  perfon, 
or  prefervation  of  his  charadler  is  fut- 
ficient,  ibrd, 

16  What  ads  will  amount  to  implied 
fear.  .  ibid^ 

17  ^^ere  if  it  be  robbery  to  force  ano- 
ther to  part  with  his  goods  at  a  fair 
price.  j^j^  r.  ; 

•      ■  -  .      4i>    i  he 
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18  The  diim  of  property  in  the  diinf 
taken  will  not  excufe  firom  the  goiit 
of  robbery.  Pamt  149  f.  S 

19  Robbery  fiuU  have  juagment  of 
death»  ho«r  fmall  ibever  die  value  of 
the  thing  taken  may  be ;  bat  other 
larcenies  muft  be  above  laiL       f.  9 

so  Robbery,  anlike  all  odier  larcenies^ 
mail  be  laid  to  be  done  violently, 
&c.  149,  150 

Zl  By  25  Hen.  8.  c.  8.  principals  and 
acceflarics  before  in  robbery  committed 
at  9r  nemr  about  the  higbnuaj,  are  ooH- 
ed  of  clergy.  150 

t2  By  4  P.  it,  M.  c.  4.  acceilaries  af- 
ter are  debarred.  ibid. 

23  By  3  &  4  Will.  &  M.  c.  9*  robbery 
is  oufted  generally.  ibid, 

24  But  the  words  of  23  Hen.  8.  are 
porfued  in  indictments.  ibid, 

25  By  4  Will,  h  M.  c.  8.  thofe  who 
apprehend  and  convid  robbers,  are 
in  titled  to  40/,  te.  &c.  ibid. 

26  By  6  Geo.  1.  c.  21.  the  ftreets  of 
London  are  deemed  highways  with* 
inthe4W.&M.  ibid. 

27  There  is  alio  a  reward  of  loi.  for 
exonerating  the  hundred,  &c.      ibid. 


ROPE  DANCING — Fidt  Nuijance. 


RUMOURS. 

Spreading  of  ^fe  rumours  concern- 
ing the  lung's  intentions,  as  that  he 
intends  to  grant  toleration  to  papifts, 
&c  is  a  oontempt  of  his  perfon  and 
government.  92 

Spreading  falfe  rumonrs  to  inhance 
the  price  of  vi/ftoals^  &c.  is  highly 
criminal.  479 


S. 
SACRAMENT. 

RE  y  I L  I  N  G  the  (acramcnt 
of  the  Lord's  Supper  with  con- 
tempiaous  words  i  howpuniihed.    13 


2  TheconfefBeMeofior  MmijMSe 
before  and  aftec  tkt  acetptMOt  01  an 
<>*«•  '.'^if-tniy 

3  The  oience  of  popiih  iccaiiMi  not 
receiving  it  after  confbnaiqr.    37, 3S 


SALT     PETRE 
I  May  be  freely  imported.  .475 

SATISFACTION*  , 

I  The  profits  of  2  recofant's  lands  fliall 
goiniatis£iaioa<^the2o/.  amontk. 

22 

SCANDAL.~/7A  UhJ.    C^fifdcj. 

I  In  malidoot  proiecadon  it  is  no  ex* 
cofe  for  the  defendaatt  that  die  in* 
didment  did  import  no  manner  of 
fcandal,  j^g 

SCIRE  FACIAS Fidf  Fuut.    lit^ 

noflj. 

SCOLD. 

I  How  an  andiameat  agaiafi  m  commm 
/cold,  as  a  CMMSMT  imi^mmet,  mail  be 
worded.  ^^i 

a  In  what  manner  a  oommoaicoldiiall 
be  paniihed.  J65 

SCHOOL  and  SCHOOLMASTER. 

I  By  23  Eliz.  c.  I.  t^f^  fchoolmafler 
who  is  not  a  proteftant,  ibali  be  allow- 
ed by  the  bilhop,  or  fbdeit  10/.  a 
month,  and  famn:  iapriibamcat  Av 
one  year.  || 

I  By  I  Jac  I.  c.  4.  no  peiibnftiU 
keep  other  than  a  public  or  &ee 
grammar  fchooI»  except  in  the  uoi> 
veriities,or  in  (bme  proteftanc  fi»ily, 
on  pain  of  40/.  ^^  j^ 

J  By  II  &  la  WUl.  3.  c.  4.  petpetad 

impriibnment  b  infilled  on  jopjjt 

fchoolmailers  not  conSanaing  m  tbe 

1%  Geo.  3.  c.  60,  ^ 

4  I|o3uddt 


1 
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4  Hoitiidde  by  a  (tbcMmader,  in  cor- 
redHng  his  fcholsr,  will  be  murder  or 
tnanflaughter,  according  to  the  pro- 
priety t)r  impropriety  of  thempde  of 
corredion.  Page  in 

5  The  affauh  of  a  fchoolmafter  hx  chaf- 
ti/ing  his  fcholar,  is  no  forfeiture  of 
a  recognizance  of  the  peace.  259 

6  It  is  praemunire  to  contribute  to  the 
maintenance  of  a  popifh  feminary.  8 1 

y  The  punifhment  inflified  on  giving 
or  receiving  a  popifh  education.  fHae 
Fafijis.)  42,  43 


SCRIPTURE. 

1  By  9  &  xo  Will.  3.  c.  32.  denying 
the  fcriptures  to  be  of  divine  autho- 
rity, creates  difability  in  law,  &c,    7 

2  Profane  fcofiing  againll  the  holy  fcrip- 
tures^'is  indictable  at  common  law. 

10 

3  The  king  may  grant  the  exclufive 
right  to  print  the  holy  fcriptures.  471 


SEA,—Fi^e  Murder.     Deodand.  No,  7. 
Piracj.   . 

S  E  A    B  A  N  K  $, 

1  By  22  Hen.  8.  c.  11.  to  dellroy  the 
banks  which  fecure  the  dykes  in  the 
counties  of  Norfolk  add  Cambridge, 
is  felony.  198 

2  By  10  Geo.  2.  c.  32.  to  remove  any 
of  the  piles  or  materials  for  fecuring 
any  Tea  walls  or  banks,  incurs  a  pe- 
nalty of  20/.  199 

3  The  provifions  of  the  black  ail,  9 
Geo.  a.  c.  22.  OiaH  extend  to  all 
offences  of  deftroying  fea  banks,   &c. 

200 

4  By  6  Geo.  2.  c  37.  malicioufly  to 
deflroy  any  fea  bank,  whereby  any 
lands  fhall  be  damaged,  is  felony 
without  clergy.  ihid* 

5  By  15  &  16  Geo.  2.  c.  33.  todeflroy 
the  fiarr^  or  bent,  plahted  on  the 
Northweft  coafts,  for  the-  purpdft  of 
Supporting  the  fea  banks,  incurs  a 
penalty  of  20/. 

Vol.1. 


SEA  L.—Vide  7rem/M.  ■ 
SELF-DEFENCE— /74k  Makjlaughtcr. 

SELF-MURDER— r/V«F/&  defe. 

SEMAE\—VidiCurJing.    Mariners. 

SECONDS.—r/y<  Murder. 

1  Where   the   feconds   to  doellers  are 
guilty  of  murder.  Page  1 24 


SE  DEFENDENDO — Fide  Excu/able 
Jiomiddef  No.  i.  11,  &c. 


S  E  D I T I O  N.—nde  Liieh. 

1  Seditious  conventicles  may  be  fup- 
preflcd.  6 

2  Seditious  words  in  derogation  of  th» 
eftablilhed  religion,  are  indictable,  as 
tending  to  a  breach  of  the  peace.     10 


SEDUCTION. 

1  The  bare  fulicitation  of  challity  is 
not  an  indidablc  offence.  357 

2  But  by  4  &  5  Ph.  &  M.  c.  8.  whoever 
ihall  unlawfully  convey  or  take  away 
any  woman  child  unmarried  within 
the  age  of  fixtecn  years  by  trrfiing  ^ifts 
and  fair  promijes,  Ihidl  be  imprifoiied 
two   years,   and  fined  at  diicrction. 

3  A  baftard  is  within  the  protedlion  cf 
this  aft.  173  (N) 


SEIZURE.— ^/Vf  Smuggling. 
Deodand, 


SERVANTS. 


Pofijte. 


I  Servants  are  not  excofed  the  com- 

mifTionof  qny  crfane,  whechet Kapi- 

3  B  '  >ii 
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tal  or  not  capital  by  the  command  or 
coercion  of  Acir  mailer.  Pa^e  5 

5  If  a  fcrvant  who  receives  goods  from 
liis  mailer  to  carry  to  a  cuftomer,  em- 
bezzils  and  converts  them«  on  his  way , 
he  is  guilty  of  felony.  135  (N) 

3  A  fervant  who  has  the  care  of  the 
key  of  his  mailer's  chamber,  is  guilty 
of  felony  in  Healing  his  property 
therefrom.  136 

4  Ser\'ants  who  having  the  care  of  pro- 
perty, or  accefs  to  it,  whp  Heal  by 
means  of  the  opportunity  afforded  by 
fiich  care  or  accefs,  are  guilty  of  fe- 
lony, ihid.  (N) 

^  By  21  Hen.  8  c.  7.  fer\'ants  Scaling 
the  money,  jewels,  &c.  with  which 
they  are  itamfted^  ihall  be  deemed 
'felons.  138 

6  Several  determinations  upon  this  fta- 
lutc.  >3^»'39 

7  This  offence  ouded  of  cltfrgy  by  1 2 
Ann.  c.  7,  139 

g  '1  his  aft  Ihall  not  extend  to  apprcn 
ticcs  under  1 5  years  of  age.         ibid 

o  By  15  Geo.  2.  c.  13.  fervants  of  the 
bankof  Kngland,embezziling  the  pro- 
perty they  are  intrufted  with,  ihall 
iufler  death  without  benelit  of  clergy, 
{^<uide  Bank  tf  England) .  1 3  9,  1 40 

10  By  s  ^^o-  3-  ^'  *5"  ^"^  7  ^*^'  3 
c.  50.  fervants  of  the  pofl-olficc  rob- 
bing  any  letter,  &c,  of  the  recuritics 
therein>  are  guilty  of  felony  without 
clergy,  {yide poji-offee).  140 

11  By  7  jac.  1.  c.  7.  and  17  Geo.  3. 
c.  56.  fervants  in  the  feveral  trades 
therein  mentioned,  who  embezil  the 
materials  delivered  to  them  to  manu- 

-  failure,  ihall  be  puniihed  by  fine  and 
imprilbnment,  &c.  ihid, 

12  A  ftrvant  who  opens  his  nKifler's 
chamber  door  in  the  night  to  con^mit 

.  a  felony,  or  who  opens  the  hoiKle- 
door  to  let  in  a  thief,  is  guilty  of 
burglary.  164 

A3  By  33  Hen  6.  fervants  who  fooil 
their  mailer's  goods,  &c.  at  the  time 
of  his  death  may  be  proclaimed,  and 
on  not  appearing  may  be  attainted  of 
felony.      ".        .     *  197 

14  By  6  Ann.  c.  31.  menial  fervants 
fff^Z/f/M/^  fetting  ixe  to  their  mafters 


15  It  is  no  forfeiture  of  a  recognizance 
of  the  peace,  kc.  for  a  mailer  to 
chailife  his  fervant.  Page  259 

16  Nor  for  beating  another  in  defence 
of  his  fervant.  iiid. 

17  A  fervant  is  liable  to  fuch  fcrfeitoie 
for  beating  another  in  defence  of  his 
mafter's  fon.  260 

18  A  fervant  may  not  lay  out  hii 
own  money  to  maintasm  his  niaHtr's 
fuit.  541 

19  Servants  may  lawfully  defend  their 
mailer.  128 

20  If  a  iervant  kills  bis  mafter>  he  is 
guilty  of  petty  treafon.  131 


SESSIONS— /7di>  Uighujajs.     FnilU 


Hou/ei. 


indues. 


SHEEP.— ;"/Vr  CaitU. 

I  By  8  Eliz.  c.  3.  to  export  rams,  iheep, 
or  lambb,  incurs  forfeitore  for  the  Ml 
offence,  a  years  smprifbnment  and 
the  lofs  of  the  left  hand  for  the  fe- 
cond,  and  the  third  offence  is  felony. 

»95 


SHEPHERD. 

1  A  ihepherd  who  has  the  care  of  iheep, 
may  be  guilty  of  larceny  by  taking 
them  feloniouily  away.  '  136  f.6 


SHERIFF. 

1  A  iheriffis  pnnifhable  for  perfwad- 
ing  a 'jury  to  underprize  goods  in 
the  execution  of  tl  fieri fadas       311 

2  The  duty  and  power  of  fherifii  to 
fupprcfs  riots.  302  to  307 

^  In  what  cafes  he  has  power  to  lailf 
the  pojfe  c§mmiiemu.      289,  294, 297, 

300 

4  Where  he  ihall  be  deemed  guilty  rf 
extortion.  ^10 

5  In  what  cafe  ao  onder-fhcriff  au/ 
cxecutt  a  writ  dlrcdcd'to  thrfliaif' 

.     ,  ^, 

41f 
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6  If  a  flieriff  execute  a  man  contrary 
to  the  judgment^  he  is  guilty  of  fe 
lony.  /^«f'  106 

7  In  what   cafes  a  (hcriff  may  judify 
homicide  in  theexecucion  of  his  duty. 

I07»  108 


SHIPS    and  SHIPWRECK. 

I  By  12  Ann.  c.  18.  magiflrates  and 
officers,  upon  information  of  any  fhip 
being  in  diftrefs  (hall  apj>oint  what 
ailiflancc,  &c.  is  neceflfary  tor  her  pre- 
fervation,  and  falvage  of  the  goods. 

219 

ji  Whoever  refufes  or  neglects  this  duty 
fhall  forfeit  100 A  9M- 

3  And  if  any  other  than  fuch  as  are 
appointed,  fhall  interfere,  they  (hall 
be  refifted.  &q.  iM. 

4  if  any  goods  be  ftolen,  the  perfon  on 
whom  they  are  found,  (hall  forfeit 
treble  the  value.  fi/V. 

5  A  N  o  if  any  perfon  fhall  make»  or  af- 
fiil  in  making,  any  hole  in  any  (hip 
or  vefTcl  in  diftrefs,  or  (hall  (leal  any 
4>amp  from  her,  or  aid  in  fo  doing » 
or  fhall  do  any  thing  tending  to  the 
immediate  deitrudioa  of  fuch  Ibip 
or  veffel,  he  ^411  be  guilty  of  felony 
without  beneut  of  clergy.      219,  220 

6  By  26  Geo.  a.  c.  19.  whoever  (hall 
plunder  the  effects  of  lhip&  in  dif- 
trcib  i  or  (hall  beat,  5:c.  any  perfon 
endeavouring  to  el'cape  therefrom  ; 
or  pur  out  any  falfe  lights  to  deceive 
fuch  (hip,  Ihall  fulFer  death  without 
beneiit  of  clergy.  220 

7  But  the  offender  may,  if  not  guilty 
of  violence  and  cruelty,  be  prol'ccut- 
ed  for  larceny  only.  i^/V. 

8  If  any  magi^rate,  officer,  5cc.  (hail 
be  aHaulted  or  wounded  in  endea- 
vouring 10  fave  goodd  from  ihipwreck, 
he  IhalJ  be  tranfported  for  fcvcn  years. 

9  If  the  off(:nce  be  Qoipmttted  in  Waltr:^, 
it  may  be  tried  in  the  next  adjoininj^ 
£ngli(h  county.  ih^» 

10  Salof  the  next  adjoining  county  tc 

ir  By  22  dr  23  Car.  2.  c.  |J.  and  1 
^nn.   c  2.  it  any  perfon  Ihali  will- 


fully cad  away  or  deflroy  the  (hip  to 
which  he  belongs  to  the  prejudice  of 
the  owners  or  treighters,  he  (hall  fuf- 
fer  death  without  clergy.       Page  1 8  5 

12  If  committed  in  the  admirals  jurif- 
di^on  the  offender  may  be  tried  as 
a  pirate.  /^/V. 

13  By  4  Geo.  1.  c.  la.  if  this  oflence 
is  committed  to  the  prejudice  of  the 
underwriters,  the  oftnder  (hall  /u/* 

ftr  deaths  which  by  the  11  Geo.  !• 
c.  ai.  is  explained  to  mean  without 
benefit  of  clergy.  185,  186 

SHOE.MAKER.~A7W>  UtiU  Day. 

SHO?.—Fidi  Bt»glmfj.     Larceny. 

I  By  19 & II W. 3.  c  23.  whoever  (hall 
privately  ileal  irom  any  (hop  to  the 
value  of  5  /.  is  guilty  ojf  felony  wyh- 
out  dei'gy.  151  (N) 


SHOOTING  AT  ANOTHER. 

1  By  9  Geo.  i.  c.  22.  if  any  perfon  (hall 
wilfully  ihoot  at  another,  or  (hall  re* 
fcue  an  offender,  5fc«  he  (ball  fuffer 
death  without  clergy.  az; 

2  ConibudioDs  upon  this  clau(c.     ibid. 

ibU.  (N) 

SHROUD. 

I  JKe  who  takes  off  ajbroud  from  a  dead 
corps  may  be  indided  as  having  (K>len 
it  from  him  who  was  the  owner  there- 
of when  it  was  put  oi^«  1  ^  j 


SIGNS. 

1  Libel  may  be  either  by  words,  pic- 
tures, or  figns.  352 

2  An  inn-keeper  fhall  be  obliged  to  en« 
tertain  his  gueft  notwitbicandiAg  he 
does  not  hang  out  a  iign.  4  j  2 


SIGN  MANUAl,.— F,V^  rreajon. 
SILVER.— /W#  Cain,  No.  7,  8,  9,  1 2, 
3  B  a  ^VK^V^"^^ 


A  Tarle  of  P:EXircirAL    Matters. 


SLANDER.— ^i^  Uhd.   Cmt€mfSt. 


SMUGGLING. 

1  la  what  cUs  oficoce  coofifts.      Ptigi 

2  By  %  Geo.  t*  c.  tS.  r.  6.  whoever 
(luH  be  found  pdiffiag  with  contra- 
band  goo4$  within  20  miles  of-  the 
coolt,  with  more  c|iaa  five  peHbns 
in  company,  or  who  ihall  be  arfflcd, 
0r  difguifed,  6r  who  (ball  refift  the; 
rcicauc  officers,  &c*  (hall  be  guilty: 
of  telOny  and  tranfported  fur  Heven 
years.  .  ibU. 

3  By  19  Geo.  2»  c.  54.  if  three  {>ec1fbnsi 
or  more  nrmed  with  offensive  weapons, 
ihali  alTemble  to  afidin  cheimuggling 
of  goods,  or  in  re(cuiag  them  after 
feizure  ;  or  in  refcuing  any  offender 
agai nil  i his  ad;  or  (hall  adaally  afTiK 
in  To  doing^  ihall  be  goilty  of  felony 
uithcut  clergy.  228 

4  And.  if  any  tbtu  perlbns  (b  armed, 
/hall  be  aidiag,  or  li  any  ptr/ou  (hal! 
bediiguired  when  pa£ing  with  contra- 
band goods,  or  fliaJl  obiiro^l  (FiJi  in- 
fra No.  14.}  the  revenue  officers  in 
i'cizing  the  fame  ;  or  fhal]  maim  any 
ofHcer  in  attempting  to  board  any 
vnlcl ;  or  ihall  Ihoot  at  him  when  on 
board,    it  is  felony  without   clergy. 

ihiJ. 

5  What  fhaU  be  confidcred  an  offcnfivc 
weapon  within  this  a6l,  is  a  fact  for 
the  dcicrminacion  of  the  jury.     227 

(N)i 

6  Thcaflcmbling  {Vide fufra,  No.  3.) 
mull  be  fvjr  the  expreis  purpofc  of 
aJfiliing  in  the  fmuggling;  pcrfons 
who  fuddcnly  join  fuch  an  ailembly 
upon  the  alarm  are  not  within  this 
branch  of  the  ad.  ibid,  (N)  2 

7  The  branch  of.  the  aft  (f'iAejnpra, 
.  No.  4.)  has  no  regard  to  the  number 

of  perfoiii ;  an  individual  *wiib  his 
face  BlaiM,  Sec.  would  pojfthly  be 
deemed  within  the  aft.         228  (N)  3 

8  On   the  branch  for  obflrufting  s^Fide 
Jujira,  No,  4.)    the  profecutor  mull 

-  give  t,ircumfianilt;^  iMidtnzi^  X.VcaX  the 


officers  were  re\*cnac  officers  in  the 
execution  of  their  duty,  and  that  the 
^oods  were  umttciufl^mid*      Pate  ti% 

9  Smugglers  may  be  required,  opoa 
proclamation,  to  funender  themfelves, 
and  upon  neglefting  (o  to  do,  they 
may  be  attainted  of  felony  without 
dergy.  ^  218,  229 

10  Of  the  formalities  previoufly  necef- 
fary  for  this  purjk)(e.  229 

1 1  How  the  market  towns,  at  which  pro- 
clamation is  to, be  made,  ihall  be  de- 
fcribed  in  Che  fnggellion.     Md.  (N)« 

IX  To  harbour  a  <mugglcr,  to  prevent 

..    his     furrendering,     is    tranfpurtation 

iei'ea  yearsr  250 

13  Several  determinations  which  have 
been  made  up6o  this  farrehdcrclaufe. 

230,  231 

14  By  19  Geo.  3.  c.  69.  to  obftruA 
any  revcnde  officer  in  ieizitig  contra* 
band  goods ;  or  to  refcoe,  or  deitroy, 
fnch  good^  when  feized,  or  to  attempt 
(o  to  do,  i>  made  a  mi/demeducr. 

15  By  24  Gcii,  3»  c  47.  eialicfoui]\ 
to  ihoot  at  any  revenuevelTer.orbos:, 
within  any  port.  Sec.  or  within  four 
leagues  of  the  coail ;  or  maliciouilv 
to  Ihoot,  or  maim,  or  dangerauii* 
wound,  any  officer  of  the  na\7  orn-- 
venue,  in  the  execution  of  their  doty : 
or  any  perfons  aiding  fuch  officer- ,  or 
Co  abet  or  allift  therein,  i>  felony 
without  clergy.  2^:1,22: 

16  If  an  offender  afts,  Bj  firing  a  1  un ,  ac. 
under  the  com^ulfioH  of  his  cnpcain. 
and  from  a  weli-groanded  fear  of  iJi^' 
fafety  of  his  life,  it  is  a  groand  of 
acquittal.  ibid,  ntte  i»  mcf. 


SODOMY. 

I   What  it  is,  and  how  puniihablc.    v'l 

10 

SOLDIER. 

X  By  2  &  3  Ann.  c,  20.  if  any  officeror 
foldier  (liall  hold  correfpondcnce  with 
any  rebel,  or  enemy,  by  letters.  neJ- 
fages,  &c  hfi  ihall  be  goilty  of  hx^ 


\ 


treafoa. 


■f« 
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To  refufc  to  fcrve  the  king  againft 
invaders,  or  in  his  ward  abroad,  is  a 
contempt  of  the  prerogative.  P^'  91 

3  By  39Eli2.  c,  17.  foldiers  wandering 
without,  or  with  a  forged  teAinionial, 
&c.  &c.  arc  guilty  of  felony  without 
^^'^'ZY'     (ViDH  Maim.)  1S3 

4  By  17  Geo,  2.  c.  5.  perfons  wander- 
ing and  pretending  to  be  foldiers^  &c. 
/hall  be  deemed  rogues  and  vagabonds. 

184 

5  By  x8  Hco.  6.  c  J9.  foWicrs  de- 
parting from  their  capuins,  without 
licence,  (hall  be  guilty  of  fdony. 
(bb/oletc.)  ■  ihii. 

6  By  5  Hen.  7.  c.  !•  and  3  Hen.  S. 
c.  5.  if  any  common  foldier  ihall  de- 

.  p;ir(ffooi  his  caprain,  without  leave, 
during  fervice,  he  ihall  be  guilty  of 
felony  without  benefit  of  clergy.    185 

7  By  2  Ed.  6.  c.  2.  if  aay  foldier  (hall 
defcrt  during  adual  fcrvice».  with 
booty,  5cc.  he  fnail  futFer  without 
clergy.  ibid, 

8  By  29  Geo.  2.  c.  17.  whoever  ihall 
enter  into  the  fcrvice  of  the  French 
king,  as  an  officer  or  (bldier,  (hall  be 
guilty  of  felony  without  clergy.      75 

&  ibid.  (N) 

9  The  ftarutes  regulating  the  condud 
of  foldiers  in  the  fervice  of  the  E.ift 
India  Company.  ibid, 

JO  ^y  9  Geo.  2.  c.  30.  v/hocv'er  (halt 
enliit,  or  procuic  another  to  cnliil  as 
a  foldier  in  the  fcrvice  of  any  foreign 
prince,  without  licence,  fhall  fu&r 
without  cirrgy.  74 

1 1  To  enter  into  the  Scotch  brigade, 5:c. 
incuri  a  penalty  of  500/.  ibid. 

12  By  I  Geo.  I.  c.  47.  to  perfvvade  a 
foldier  to  dt^iVrt,  incurs  a  penalty  of 
40/.  f«x  monthi  imprifonmcnt,  and 
pillory.  74 

13  How  foldicis  ronvlned  of  profane 
curfing  and  fwaaring  ihali  br  punilh- 
ed.  12,  13 


SON. — Fide Mainttnancc,  Pttiy  Tr^afon, 

1  A  fon  is  not  excufcd  the  commilTton 
of  a  crime  by  the  conwnand  or  coer- 
cion of  a  father.  5 


SON  ASSAULT  DEMESNE.— f7y# 


SORCERY,— Wd^  WiUhcrap. 

I  Sorceiers  are  tb<^  who  afe  certain 
fuperllicious  forms  of  words,  images, 
or  odd  repreiematioDS  to  produce 
pretematonil  effcds.  PagtZ 


SOUTH-SEA  BONDS.— /W/Z-^r^/r;. 
Perfonatingm 

SPECIAL  PLEADING.— r/^//>&A/. 
img.     General  IJfut. 

SPECIAL  SESSIONS Vidt  PMie^, 

HoitJ'tts,      Higbfwofs. 


SPIRITUOUS  [JQUORS.— TiV/Pn*. 
lie  Hodjks.] 

SPIRITUAL  COURT,— /7i&  EnUJt- 
mftieed. 


STARR— ^iVf  Sea  Bank. 


STABBING.— r^/  ManJUmhter. 


S(iyiBBS.— r/y^  Burning. 


STAMP  S.^Vide  Forgery.    Felonies. 

I  It  has  been  determined  that  the  a 3 
<ico,  3.  c.  49.  and  23  Geo.  3.  c.  58. 
whicti  require  bills  of  exchange,  &c, 
to  be  ibnipcd,  nuke  no  alteration  in 
the  crime  of  forgery :  and  that  a 
forged  bill  upon  unilamped  paper,  is 
equally  a  foi^ejy  as  if  it  had  been 
(lamped.     Rix  v .  HaiMkifwood,  1783. 


?B  3 


statute:. 


A  T1^^LZ  or  PmitciFAL  Max-ters. 


STATUTE— F#V#  Fin  J  Statute. 

I  Where  a  ftatdte  exprcflcs  that  which 
the  law  would  iuvt:  implied,  it  (hall 
operate  nothing:  erfrejjie  eorum  fu^t 

'    imiii  in/unt  nihil  ofiratur.      Fm^e  lo 

.  C  8  p«  a6  f.  33 

%  An  affirmative  (Utate  fliall  not  abro- 

.  gate  any  part  of  a  former  ftatuu  with 

which  it  is  coniiftent.       26  f  35,  37 

3  An  affirmative  llatute  faving  a  fpe- 
.  cial  jurifdidion,'  leaves  the   mode  of 

proceeding  therein  unaltered.  14 

4  Where  a  ftatote  makes  no  new  of- 
fence, but  only  takes  away  a  privi* 
lege,  an  indidkment  thereon  need 
not  conclude  centra  formam  JIatuti ; 
and  fhali,  if  laid,  be  rejeded  as  fur- 
plufuge.  116 

5I  Where  the  words  of  a  ftatute  are  not 
properly  porfued  the  concluiion  r^v. 
fwr,  flat,  will  not  cure  the  defed.  1 1 7 

6  Where  the  meaning  of  a  llatute  is 
•doubtful,   Che  reafon  of  the  common 

law,  ought  to  govern  the  conftrudion 
of  it,  58f-39 

7  A  ftatute  taking  away  clergy  does  not 
vary  the  nmturt  of  the  offence.        1 5 1 

8  A  ibtute  beginning  with  inferiors 
Ihall  not  he  extended  to  fuperiors.  1 1 7 

9  The  mifchief  complained   of  in  the 
preamble   of  a   ilatute  ihall  be  con 
Ijdered  in    conftruipg  the  words  of 
the  enabling  claufe.  29 

to  Statutes  for  the  prefervation  of  the 
public  peace  (hall  receive  a  liberal 
conftrutlion  for  the  advancement  of 
juiHce.  299 

I I  In  what  cafe  a  ftatute  (hall  be  equi- 
tably conttrued.  278 

12  Judges  are  bound  tx  0^/0  to  take 
notice  of  a  public  ftatute.  555 

13  Where  the  body  of  a  ftatute  refers 
to  the  preamble,  the  words  of  the 
preamble  ought  to  be  purfued.       172 

14  Where  a  ftatute  inftids  judgment 
of  life  and  mtmher^  the  olrence  is 
thereby    incidentally   made    felony. 

68 

I J  But   felony    (hall    not    be    inferred 

where  the  words  o^  ^^ax^x^^^  doubt- 

•ful.  ^^^'^ 


i6  Where  a  ftatute  makes  a  iecond  of- 
fentt  felony,  or  infiifts  an  additional 
punafhment,  a  convidion  for  the  firft 
is  always  implied .  Fagt  1 68 

17  The  cottfequences  of  a  fUtute  creat- 
ing a  felony.  1 69 

1 8  Where  a  ftatute  faves  corrnption  of 
biood»  it  impliedly  faves  the  decent 
of  land,  dower,  &c.  ihid. 

19  If  a  ftatute  creating  a  felony  be  re- 
pealed after  the  ofi'ence  iscommit« 
ted,  the  oftender  canm^t  be  pnniih- 
ed  as  a  felon*  ikii. 

20  The  fame  ndet  of  coaftru^on  fliall 
prevail  refpeding  acccflariea  by  fta<» 
eutc",  as  at  common  law.       132,  169 

21  Whether  a  ftatote  oiaking  an  office 
ntmd,  may  not  be  coaftrBcd  to  make 
'xiOhXyntmdlMi.  17 


STATUTE  MERCHANT— ^iVf 
Forgery.     No.  42. 

STEALING.— /74/#  Ur^ewy. 

STOCRS.^ndi  Fernery.   Per/e^ifr^. 

STOLEN    GOODS. 

1  By  3  W.  &..M.  c.  9.  and  5  Ann, 
c.  3 1 .  buyers  or  receivers  of  Aolrii 
goods  ibali.  be  deemed  acceifario  al- 
ter the  faCl.  252 

2  By  4  Geo  ;•  c.  11.  they  (hall  be 
tranlpcrtcd  for  14  year&.  UtJ. 

3  i^itre,  \imeruf  is  within  the  meaniug 
oi  the  word^Md/r^  &c,        ihtd.  (N)  ^ 

4  By  2  Geo.  3«  c.  25.  hank  ircfa  arc 
madej^e^^//  within  the  meaning  of  the 
aa.  fi,V. 

5  Sheep  and  rami  are  g9^i$  mad  chmuU 
within  the  ad. .  ihid. 

6  The  hare  receiving. of  ftolen  goods 
kfi9^iiigljf  makes  not  an  acce(Iiary»  un« 
leiis  they  are  aiid /^e^MiMv^  received. 

ihtd. 

7  By  29  Geo.  2.  c.  50.  whoever  fliall 
buy  or  leceive  ftolen  lead,  iron,  cop- 
per, brafs,  bell  metal,  or  lolQer^-^r 

'^vwv\  ^vSn^mW  take  them  in  at-  any 


\ 


A    TaB^LI    Ot    PitttftlPAt    M-AtTtftt; 


door,  window-ihntter,  && '  left  open 

.  «fter  funfety  ihall  be  traafported  fat 

14  years,  iJtbmgk  tkt  frimeif4d feUm 

is  mot  CMnfiaei.  Pm^i  232,  233 

8  If  one  jufttce  upon  the  oath  of  credible 
perjom  have  caa(e  to  fufped  that  fuch 
ftolen  articles  are  in  the  pofleiion  of 
any  one,  he  may  iflbe  a  warrant  to 
brin^  him  before  two  jaftices  of  the 
connty,  and  if  he  do  not  give  a  ia- 
ttsfadory  account  how  he  came  by 
them,  he  (ball  be  fined,  &c»  233 

9  Otficers  may  flop  perfont  whom  they 
may  fafped  to  be  can-ying  fuch  arti- 
cles and  take  chem^before  the  juftices, 

ihii. 

I  a  In  what  manner  dolen  goods  ^  re- 
claimed, Ihnll  be  difpoied  of.  233,234 

1 X  Private  perfons  to  whom  fuch  ar- 
ticles are  offered  mnft  apprehend  the 
oiienders.  234 

12  How  the  penalties  (hall  be  applied 
<»ad  laid.  ibid 

1 3  By  2  Geo.  3.  c.  28.  whoever  (hall 
buy  or  receive  any  part  oF  the  cargo 
or  property  belonging  to  any  veflel 
in  ttte  river  Thames,  or  privately  re- 
ceive the  fame  dandefiinely,  fhaJl  be 
tranfported  14  years,  tdth^-b  ibe 
frincipid  ftUmitmt  c^mvi^ed.  234*235 

1 4  By  10  Geo.  3.  c.  48.  buyers  or  re- 
ceivers of  ftolen  jewels,  plate  or 
watches,  obtained  by  burglary  or 
robbery  (hall  be  triable  beturc  as  well 
as  after  the  principal,  whether  he  be 
in  or  out  of  cutlody,  ami  tranfported 
14  years.  ibid, 

15  By  21  Geo.  3,  c.  69.  buyers  or  re- 
ceivers of  ilolcii  pewter,  may  be  tried 
in  the  (ame  manner  and  tranfported 
7  years  or  confined,  not  lefs  than  one 
m>r  more  than  three  years,  and  be 
riifee  tinier  publickly  whipped,    ihid, 

16  ^^  22  Geo.  3.  c.  58  whoever  ihall 
buy  or  receive  any  Ikolen  goods,  ex- 

-  cept  lead,  iron«  copper,  brafs,  bell 
metal  and  folder,  may  be  tried  tor 
tht  mtjdfmcdnor,  whether  the  princi- 
pal may  be  amenable  to  jnlUce  or  not 
aniels  the  principi^  i^  them  auiviiHed, 
5:c.  and  paniflied  by  iine,  imprifon- 
ment  und  whipping  as  the  court  Ihali 
direct.  ajC) 


17  JufHces  on  information  or  fufpicion 
may  apprehend  and  convid,  &c.  Uc 
{wdi/mfra  No.  8,  9,  10.).  Pmgi  236, 

*37 

18  By  4  Geo.  i.  c.  1 1.  to  take  a  re- 
ward npon  pretence  of  helping  a  per  • 
ion  to  his  ftolen  goods,  involves  the 
ofiender  in  the  ume  guilt  as  if  he 
were  the  adual  thief.  237 

19  By  25  Geo.  2.  c  36.  to  advertife  a 
reward  (or  the  relloratson  of  (Men 
goods  incurs  a  penalty  of  5  0  /•     ihid. 

20  By  9  Geo.  2.  c  25.  to  pretend  bj 
araf4j/€i$mt  to  difcover  ftolen  goods 
incurs  one  years  impriionment,  pil- 
lory four  times,  and  furety  at  difcre- 
tion.  9 

STORES.— r7i^  Nm^id  Sims. 

1  The  pnnifhment  ibr  deftroying  the 
king's  ftores.  7S»7^ 

STROKE.— r/4V  Murder,     ^frmju 
Contimft* 


SVlClDi.^FidiFJ$df/e. 

SUBORNATION.^^*    Perjury. 

SUNDAY.— riV*  Urd's  De^. 

SUPERSEDEAS. 

1  In  what  caies  a  warrant  for  furety  of 
the  pe.actr  may  )ac /uper/tdtd,         256 

2  How  a  relUiution  on.  an  indi^ntrnt 
of  forcible  entry  may  he /uferjidrd. 

292 

SUPPLICAVIT;— /V/  Peii<e. 


SUPREMACY— /;V(fO-i;;?.r.   La^^yer: 
-inaJ^M,     tupiji.     Prmt^ttnirt. 


3  B4 


^\iVs!t:\x 


A  Tabli'df  PnnrciPAL  Matteas*.' 


SVKZTY. -^Fi Jt  Bihavicur.    Pima. 

*      SURGEON— /7^#Pi6jr/f. 
SURVEYORS.— JTiVr  Higbwi^u 

SW ASS.— FiJe  Larceny* 

i  In  what  cafes  it  i5  felony  to  ileal  them 
or  their  eggs.  P^^g*^^ 

SWEARING,— riV#  Cirr%. 


TAKING,— r/Vr  Larceny.     RoHiry. 


TAIL. 

1  T    ANDS   in  tail  not  forfeited  by 

I"  J  the  general  words  of  a  ftatute. 

2  How  far  the  land  of  an  heir  in  tail 
may  he  feized  for  the  recu fancy  of  the 
ancelior.  30,  31 


TAVERN,— /;V//««/f^ir/rr,  Msnofolits. 
TAX. — Fi^i  JJefment.     Bridges. 


TENANT,  TENEMENT,  and  TE- 
NURE. 

1  How  far  a  tenant  may  maintain  his 
Ijrd.  540 

2  The  word  tenement  too  uncertain  in 
an  indiclment  of  forcible  entry.    283 

3  How  far  perlbns  arc  bound  hj  tenure 
to  repair  highways  and  bridges.  369, 

^22*  443 


T£R&OR.~/mi^ik   Emhy^,     JJr^n 

Jt9PwtKpm 


TEST. 

X  By  the  teft  aft  25  Car.  2.  c.  2.  all 
officers  civil  and  military ,  except  thofe 
of  inheritance,  &c.  &c.  ihaU  take  the 
oaths  of  allegiance  and  fupremacy  and 
teji,  $cc.  Page  16.  17 


THEFTBOTE— A7i*  ^tUim  C$c^, 
No.  18,  19. 

1  Theftbote  is  nearly  allied  to  aufpri« 
fion  .of  felony.  252 

2  It  is  where  one  not  only  knows  of  a 
felony,  but  takes  his  goods  again  or 
other  aroends  not  to  profecate«    fii^. 

3  But  it  is  no  offence  unlefs  ibme  fa- 
▼oor  be  ihcwn  to  the  thief.        Uid. 


THIEF.— TiA  Larrtfi^. 
THREATS.— r/V#  ^V^V. 


THREATNING    LETTERS.— fVii 
iMteri. 


T I L  T  I N  G.—n^e  Marker. 
T I M  E.-^FiJe  ComtmtatiOH. 
TIPPLING.— f^/45f  PmbUc  Hnjiu 


TITLE— r/V^   Contempts.      FrttmJii 
TitU. 

1  In.  what  manner  contempts  againA  the 
king's  litle  (hall  be  puxufhed,  and  in 
what  they  conlift.  . .  93  to  9^ 

2  For  the  offence  of  buying  or  felling  a 
pretended  title.  5  5  3*  ^  i>  ^ 

3.B/. 


A    TaS|.K    O^    PuiKPirA^'M-AtT-T^Tt^ 


3  By  6  Ann,  €.7.  to  affirm  that  die 
prefender  hath  any  title  to  the  crown« 
or  that  any  other  hatk  title  than  ac- 
cording to  the  iettlement  of  i  W.  8t 
M*  c.  2.  and  12  W,  c.  2.  is  pr^- 
Mnmre»  Page  84 


TINfBER.— fWf  Trcis. 


TOKEN. ^^idi  Chioti.    Diciiu. 


TOLERATION,— f7/f  Difentir. 

1  By  the  toleration  9£t  i  W.  &  M.  c. 
18.  all  perfons  digesting  from  the 
church,  except  papifts,  and  thofe  who 
deny  the  Trinity,  are  exempted  from 
all  penal  laws  relating  to  religion, 
other  than  25  Car*  2.  c  2.  and  30 
Car.  2.  c.  I.  47 

2  DiiTenting  teachers  are  tolerated  if 
they  take  the  oaths  enjoined  by  i  W. 
Sc  M.  and  ig  Geo.  5  c.  44.  andfub- 
f<:ribe  the  39  articles,  except  thofe 
relating  to  church  government  and 
infant  baptifm.    .  48 

3  In  what  manner  the  toleration  adl 
ihall  be  conftrued.  49  f.  2 


TOLL  S,—Fidt  Tufpih  R^u 
T  ON  G  U  E.—Fii/t  Maim. 

TRANSPORTATION. 

1  A  defcription  of  the  offenders  liable 
to  tranfportation  /•  Amtriia.         944 

2  By  4  Geo.  I .  c.  If.  if  any  fuch  of- 
fenders ihall  return  belore  the  expi- 
ration of  his  term,  he  fhall  be  guUty 
of  felony  without  clergy.  itti. 

3  In  what  cafe  the  priibfl-bpok  (hall  be 
evidence  to  prove  the  difcharge  of  a 
prifoncr  under  a  conditional  pardon 
to  tranfport  himfelf  vtdtbin  a  given 
time  from  the  day  of  his  difcharge. 

iM.  (N)  I 

4  It  has  been  determined  that  an  a6t 
of  parliament  ordering  traniportaticm 


generally  always  means  traii(portatio% 
to  Amtrica.  Page  144  (NJ  2 

5  By  6  Geo.  !•  c«-23«  if  ^my  felon  ^r- 
dtred  for  tranfportation  ihall  hi  #if 
largt  before  the  expiration  of  his  term 
he  (hall  futfer  death  without  clergy. 

6  If  an  offender  confefs  the  f^l  the 
court  will  record  his  confefdon.  ibid* 

<N)i 

7  To  prove  the  offence  the  record  of 
his  convidiofi  muft  be  produced  ;  the 
averments  in  the  indi^ment  muft 
be  correfpondent,  and  evidence  inuil 
be  given  of  thepriibner^s  identity,  ibid.. 

8  In  what  manner  fuch  offender  may  be 
tried,  and  the  record  of  his  former 
convidion  certified  to  die  court.    245 

9  By  16  Geo.  2.  c.  15.  if  any  felon 
who  has  agreed  to  tranfport  himfelf 
f  jfjiurica,  (hall  be  afterwards  at 
large  in  Great  Britain  without  law* 
f ul  caufe,  he  (hall  fuffer  without  bene« 
£t  of  clergy.  ibid,  f.  4 

10  By  8  Geo.  3.  c.  15.  if  felons  who 
have  been  repHeved  and  afterwards 
pardoned  in  the  manner  the  ad  di- 
redls  upon  convidion  of  tranlportaiioii 
fhall  be  afterwards  at  large,  ice.  &c» 
they  ihall  fuA'er  without  benefit  of 
clergy.  246  f.  5 

1 1  The  cafe  of  Maximilian  Miller  dated. 

ibid.   (N)  4 

12  By  19  Geo.  3.  c.  74.  on  account  of 
the  emancipation  of  the  American  co- 
lonies,con  vids  are  ordered  to  be  tranf- 
ported  to  fuch  parts  beyond  the  feas, 
as  the  court  (hall  think  fit.      246  f.  6 

1 3  And  if  they  return,  they  fliall  be  fub- 
jed  to  the  penalties  iaflided  by  the 
ads  above  mentioned.  247  f.  7 

14  The  cafe  of  John  Henry  AickUi 
Hated.  ibid.  (N)  3 

15  Male  offenders  ordered  to  labour 
on  board  the  hulks  in  lieu  of  tranf- 
portation.       '  248 

16  If  any  perfim  ordered  to  hard  labour 
ihall  efcape  before  the  expiration  of 
his  term,  he  (hall  fuffer  three  ^^tzx^ 
additional  iraprifonmcnt,  and  for  a 
iecond  efcape  felony,  without  clergy. 

ibid.  f.  10 


A  Ta^le   op   Priucipai  Matters. 


%f  ^rhe  penitentiaty  honfes  for  the  con- 
fincment  of  female  offenders  never 
carried  into  execotion*  P«pr  248  f.  10 

\%  By  Z4  Geo.  3.  c.  $6.  offenders  li- 
able to  be  tranfported  by  the  ilatates 
abovementioned»  (ball  be  tranfeorted 
to  foch  olaces  as  lus  majefty,  dt  the 
julvice  ot  hrs  council  fhall  think  fit. 

348  249 

19  And  if  any  conviA  fo  tranfported^ 
Ihall  be  found  at  large,  &c.  Sec.  he 
ihall  fuirer  death  without  benefit  of 
clergy,  249  f.  %  z 

so  Bv  a;  Geo.  a.  c.  46.  the  laws  of 
tranfportation  are  extended  to  Scot^ 
land.  249, 250 

11  By  27  Geo.  3.  c.  2.  Convi6h  arc 
ordered  to  be  tranfported  to  Botany 
Bay.     Fide  B9$k  tke  ficwl fagi^    514 


TRANSUBSTANTIATION. 

1  By  12  Ann.  c.  14.  the  ordinary  may 
tender  the  declaration  againfl  tran- 

^   fltbftantiation   to  any  reputed  papift 

making  a  prefentation,  and  upon  re« 

-  fufal  the  prefentation  fhall  be  void. 

4$  i"-?- 

2  By  30  Car.  2.  c.  1.  members  of  both 
houicb  ofparliament  are  bound  to  make 
a  declaration  againft  tranfuhflantia- 
tif»i\,  47 

J  By  1  Geo.  i.  c.  2.  all  pcrfons  who 
bp;ir  any  office  fhall  {inter  alia)  fub- 
4cnbe  againii  tranfubitantiation.     16 


T  R  AVER  SE. 


In  wbr.t  cafe  the  attorney  genera]  may 
take  a  traterfe  upon  a  tra^erft.    444 

How  prefentinents  in  a  court  leet  are 
traveriable.  415^420 

A  juUice*s  record  of  a  riot,  in  what 
cales  riot  traversable.  300,  302 

A  record  of  a  forcible  entr)'  not  tra- 
verfable.  27  j,  276 

Whoever  ha.^  power  to  try  the  princi- 
pal matter  may  alfo  try  a  traverfe  of 
any  incidental  matter  neceiTiry  for 
the  deietin\ii\U0Tv  o^  \1.    x^j  6 ,  2  90  ro 


6  How  an  indi^lment  of  IbrdbTy  entry 
is  to  be  traverfed,  and  what 'is  to  be 
done  on  fuch  trtrerfe.    Fmje  293 ,  ic. 

7  In  w^at  cafes  an  inqueftof  fclf-mmder 
11  travorfablct  '104 


TREASON — rtdt  Ptitj  rrntjm. 

1  Treafon  is  of  two  kinds  ;  higli  trea- 
fon  and  petty  treaibn.  49,  i  ^i 

2  By  33  Hen.  8.  c.  so.  repdiM  by 
I  &  2  P.  &  M.  c.  1  o.  it  was  enaAed 
that  a  madman  might  be  puniAcd  as 
a  traitor.  2 

3  A  wife  (hall  not  be  deemed  guilty  of 
treafon  ibr  receiving  bcr  btlSMad  who 
has  committed  it,  4 

4  But  if  a  wife  join  in  or  do  the  aft  of 
treafon,  no  pleas  of  coverture  or  co- 
ercion ihall  extenuate  her  guilt,  ikd. 

5  HicHTREAsOff  wasancieDt^Tacnrae 
of  a  very  indefinite  and  onlerilcd  de- 
fcription  ;  inftances  given.       49  f.  1 

6  But  by  2;  Ed.  3.  c.  2.  reinforced  by 
I  M.  c.  I  •  all  treafbns  are  fettled  i 
and  ^o  remain,  except  thofe  created 
finct  I  Mary  (vi/#  in/rm,  J^^^  72.)  49 

7  By  25  Sd.  3.  c.  a.  to  compfs  or 
imagine  the  death  of  the  king,  queen, 
or  heir — to  violate  the  king's  HTfc, 
his  eldeft  daughter,  unmarried,  or 
the  wift  of  his  heir — to  levy  war 
againft  the  kiiig,  or  to  adVre  to  his 
enemies  in  his  realm,  giving  the© 
aid  and  comfort— -on  attainder  by 
opem  deti^  is  hi^h  treafon.  Jo 

8  All  perfim  of  the  age  of  dilcretioo. 
and  of  fane  memory,  may  be  guihf 
of  treafon.  ihid. 

9, The  fubjeftof a  fbre^  prince,  whi'e 
►efident  in  England,  may  be  guil^ 
oftreufon.  The  manner  of  lapng 
the  charge  in  the  iadiameot;    iln. 

10  Eren  an  ambaflhdor,  for'  trea'foa 
againft  tU  Vfe  tf  majeftv,  may  be  con- 
demned and  executed  here.  51 

1 1  But  for  tihif  tr§mfrm»  he  iballtic Tent 
home.  -'^ffcV, 

12  HowAcaiargemavbehid."     iM. 


A.TXfiLS   OP   PlttHClFAL'MXtTtKS^ 


t)  Aliens  who  invade  the  kingdom 
cannot  be  uied  as  traitors^  they  mail 
be  dealt  with  by  martial  law.     Pagt 

5 1  f .  6 

14  If  an  alien,  refident  here,  (hoold, 
during  war,  go  to  his  native  country 
and  there  adhere  to  the  king's  ene- 
mies^ Uamimgfamilj  and  effe&t  in  Emg~ 
iand,  he  may  be  dealt  with  as  a 
tT2LitOT,*^F9jiir  18;.  iird, 

15  A  natural  born  fubjed  cannot  re- 
nounce his  allegiance;  bo. time  or 
drcumfUncecan  prevent  his  treachery 
from  being  puni(hed»  S^  ^'J 

16  The  fa£t  of  killing  the  king  may  be 
laid  in  the  indictment  as  an  overt  a6t 
of  compafiing  his  death.        i^/V.  f.  8 

17  An  enumeration  of  drcumilances 
which  are  confidered  to  ajnount  to 
overt  a£ls  of  compafling  the  king's 
death.  /^'V.  f  9 

18  But  the  guilt  commences  only  when 
/doe  mittjnrt  is  taktn  to  effeduate  the 
guilty  purpofe«  ibid.  (N)  1 

19  £very  thing  wilfully  and  deliberately 
deAgned,  or  attempted  to  be  done, 
whereby  the  life  of  nu^efty  may  be 


endangered^  n  an  overt  ad  of  com 
palTing  his  death.  ibid. 

so  But  an  accident,  however  fatal,  ihall 
not.  be  considered  as  an  overt  a{l  of 
gailt»  even  in  high  treafon.     5 1  f.  10 

z  I  Every  king  in  fjftffi^  of  the  throne» 
but  no  other,  not  even  the  rightful 
fovereign*  is  a  king  within.. the  pro- 
tedion  of  the  ftatute  of  treaibns — the 
reafonsofit.  52 

22  The  hillory  of  the  diftindion  between 
a  king  dejure,  and  defad^         ibid. 

a 3  Allegiance  is  fo  indilpeniibly  the 
right  of  a  king  dt  fa^o,  that  fub- 
jecls  are  bound  by  it  to  refill  a  king 
dejurt  only*  ibid, 

^4  I'he  abfurdity  of  confidering  the 
murderers  of  Charles  the  fir5»  as 
traitors  to  Charles  the  fecond,  while 
he  was  $ui  cfp^fftffi^  and  the  ivfift- 
ance  of  him  as  a  king  d^jun^  recon- 
ciled, by  an  ix  fft  fado  vote,  that 
he  was  a  king  de  faSo  though  mt  rf 
pojfefw.  53 

25  Upon  the  death  of  a  king  in  adual 

pofie&m,  his  heir  is  a  km^;,  within 

t'le  fttcute.  before    his    coronation. 

ibid.  C  19 


26  It  is  a  maxim-  that  the  king  nevtf 
dies.  •     Fage  ^i  f.  19 

27  A  titular  king,  as  the  huiband  cf^ 
a  quttn  rtgnant  is  not  within  the  fta« 
tute.  53  ^-  20 

28  A  fuiin  rignantf  though  not  within 
the  words,  is  a  king  within  the  mean*^ 
ing  of  the  ad.  ibid. 

29  l^Y  ^  ^^'^-  ^  ^^*  c*  2*  psipifts  and 
thofe  who  marry  a  papift  are  exclud- 
ed from  the  throne  ;  and,  if  they  at- 
tain it,  the  people  are  abfolved  from 
their  allegiance.  ibid.  f.  2t 

30  No  qneen  or  princefs  dowager  is 
within  the  ilatute  of  treafons.     /^/V. 

f.  22 

31  A  queen  conjort^  or  the  wife  of  the 
prince,  confenting  t^^  adulterer,  are 
traitors  within  the  a£l.  ibtd. 

32  The  (on  of  a  queen  regnant  is  a 
prince  and  heir  within  the  a^.    ibid. 

33  A  queen  divorced  a  <vf«i«/r,  ISr.  is 
not  within  the  ad.  ibid.  (N)  a 

34  Nor  the  wife  of  a  king's  fecond  fon. 

ibid. 

35  It  is  not  treafon  to  violate  the  king's 
eldeil  daughter  who  hath  been  mar- 
ried, ibid. 

36  ^uare  whether  a  collateral  heir  ap- 
parent be  within  the  ftatute  unlefs  fo 
declared  by  parliament.  ibid. 

37  In  a  forcible  manner  to  refift  the 
king's  authority  is  a  levying  war 
againU  him.  54 

38  To  hold  a  caftle  againft  his  forces, 
or  to  fupport  armed  numbers  againlt 
his  command  is   a  levying  of  war. 

ibid.  f.  24 

39  But  thofe  who  join  rebels  for  fear  of 
death,  and  efcape  from  them  when 
opportunity  offers  aie  not  traitors. 

ibid. 

40  The  kind  of  fear,  and  the  extent  of 
the  conltraint  which  is  neceiTary  to 
form  this  excufe,  and  whether  it  is  to 
be  Ibiaiy  conftrued.         ibid.  (N)  3 

41  The  degree  of  force  and  pratticabi- 
lity  of  efcaping,  are  fadts  for  the 
ponfideration  of  the  jury.  ibid. 

42  How  far  an  infurredion  to  redrel>  a 
public  grievance  fhall  be  confidcrf  a 
high  treaibn.  $4  *•  2j 

43  An  attempt  by  intimidation  and  vio* 
lence  co  force  the  repeal  of  a  Uv<  vs 


A    TA^tt    <)T   .PB^9PXrAL   Mattsits. 


.  ^  levying  of  war  againft  the  kmg. 

Ptf^^si  (N)4 

4^  4n  xnfarreaion  to  remove  a  griev- 

ance  in  which  the  inforgents  have  a 

fpecial  intercll  is  not  a  levying"  of | 

war.  55i 

45  How  coadrutors  in  trcafon-  ihall  be| 
coirfbaed  within  thegaih  of  the  prin- 
cipal offender  upon  a  fpecial  verdidL 

tM.  f.  26 

46  Thoic  who  are  found  in  a  fpecialj 
verdi^  to  have  fuddenlv  joined  thej 
snlargents,  and  to  have  flung  up  their 
caps  and  hollowed  with  them,  saeonly 
guilty  of  riot.  iii^» 

47  A  con fpi racy  to  levy  war  cannot  a- 
nv^upt  to  treaibn.  f*  27 

48  But  a  confpiracy  may  be  alledged  as 
an  overt  a£t  of  cofflpai&ng  the  king's 
death.  iirJ. 

49  There  may  be  a  levying  of  war 
without  ad\ual  fighiing.  r^/V. 

50  By  the  expired  acts  of  1 3  Elia.  and 
13  Car.  2.  cQuffiracj  to  Icvv  war  was 
dc:laredhigh  treafon.         ibid.  (N)  5 

5 1  Any  aHillance  given  to  aliens  in  open 
holUiity  againil  the  king  ;  as  furren- 
dering  a  caille,  felling  arms,  cruifing 
with  a  Aixp,  is  am  adhtrtnu  to  the 
kin  J*  J  rncmie*,  55  f.  28 

(;2  It  is  not  neceflliry  to  allcdge  that  fuch 

adiierrnce  was  againfl  the  king.     ihid. 

t;  But  the  fpecial   manner  of  adher- 


ancc  n^uil  b':  i'et  fcrth. 


ibid. 


;4  Succouring  a  rehA'iw  a  foreign  realm, 
\i  not  all  .adiiereiiLC  to  the  kingS 
tttemtii',  lor  ;i  rebel  is  not  properly 
an  cnnr.y.  ihid. 

55  Ir  15  necffury  to  aver  that  the  per- 
fons  adhered  to  were  the  king's  ene- 
mies ;  afa<!t  which  may  be  evidenced 
by  its  public  notoriety.        55   (N)  6 

56  iVocIamation  of  war  not  always  ne- 
CLl^iiry.  ihid, 

3^7  Some  overt  acl  muil  be  alledged  in 
every  indict  incut  of  treaibn.  56 

58  What  may  be  ulicdged  a^  overt  ad3 

of  compalling  the  king's  death.     ^6 

f.  yiy  31  and  (N); 

^g  Written  words  has  been  holden  to 
.be  -AXi  overt  act  of  co^npaiUng.  the 
kintj's  dcain,  '  56  f.  32 

60  The  grj;ic  queftion  examined  whe- 
ther w-rd-  only  fpokcu  ^liU  ojnoan; 
*r.  ail  ovt:  ..t.  :;7   rt^  61 


61  Words  joined  Co  an  a£l  may  explain 
it.  Fmue  57  £  37 

62  Bare  words  are  mk  oven  aAs  of 
treaibn  unlefs  ottered  ii>  comexnpla- 
cion  of  ibme  traicerous  purpofe  a^- 
ally  00  foot,  or  intended,  and  in  pro- 
fecution  of  it.  60  (N)  1 1 

(S3  By  25  Edw*  3.  c.  3.  if  a  man  iLy 
the  cbancellcr,  treafurer,or  the  judges 
in  the  execution  of  their  cilices,  i:  is 
)ugh  trcaA>n,  60,  61 

64  This  branch  of  the  ajEl  (ball  not  be 
extended  to  other  o&cc«s  than  thofir 
exprefsly  named »  nor  to  any  attempt 
to  kill  or  aidtual  wouading,  nnlefs 
death  enfue.  61  f.  47 

65  Neither  the  barons  of  die  exche- 
quer, nor  comraiiZioners  of  the  grrut 
feal  are  within  it.  ibid,  (N)  12 

66  By  7  Ann.  c.  21.  to  flay  the  juib- 
ciary  or  lords  of  feiHon  in  ScotianJ, 
iu  the  execution  of  their  office,  is  high 
treafon.  ikid, 

67  By  2  5  Edw.  3.  c.  2.  to  coanterkit 
the  king's  great  or  privy  ieal  is  high 
treafon.  61  f.  48 

68  Aiders  and  confcntera  are  within 
this  claafe.  f.  49 

69  No  intent  to  do  it  will  amount  to 
treafon.  f.  50 

70  Fixing  the  great  feal  to  a  paten 
without  a  warrant  ia  todo,  is  not  high 

^   treafon.  f.  51 

7 1  No  abttfe  in  raifufmg  the  imprc£on 
of  the  great  ie.il ;  nor  any  alteration 
of  the  inilrument  to  which  it  is  a£x^d 
will  amount  to  a  counterfeiting  of  it. 

f.52 

72  By  I  Mary,c.  6.  counterfeiiing  the 
fign  manual  or  privy  £gnet  is  high 
treaibn.  f.  53 

73  %  7  Ani^-  c*  ^'*  to  connteffrit  the 
feals  ttfed  iu  Scotland  is  high  treaibn. 

^-  5* 

74  By  25  Edw.  3.  c.  2.  to  counterttit 
the  king's  money— to  bring  faife  nu>- 
ney  into  the  realm,  like  the  money 
of  England,  u  high  treafon.         f.  54 

75  Tpcoin  money  without  the  king's 
authority,  it  high  trealba  vithia  this 
claufe.  6s  f.  {$ 

76  Minters  makii.g  money  of  iaproper 
Moy  aie  guilty  oi  high  tre^fen,  .  ikd. 

77  8^v«n 


A  TAMtk  oJpfAiUtttKl'Mkrrtxk 


77  Receivers  and  oMiferters  rf  the. 
offender  are  principals.         P^e  6z 

7S  In  the  coon  tcri'eited  money  mud  be  fi- 
militnde  and  probable  cuireiicy  or.tUe 

'    crine  is  uncomplcat.  (N)'  13 

79  To  Mtter  falfe  money  made  within 
the  realm  is  dot  wklun  cbeiu^  {wJe 
infm^  No.)  4a  r.  56 

te  Ey  1  M:c.6.  to  countetfeit  foreign 
goid  or  filver  coin,  made  current  in 
the  rea!»,  or  to  aid  therein,  is  high 
troafoD*  6z  f.  59 

61  By  14  Sliz.  €.  5.  to  counterfeit 
foreign  gold* or  iilver  coin,'  not  niade 
current,  ismi^pri/Ionof  treafoxu  f.  60 

82  By  5  £liK«  c.  1 1,  to  waih,  clip, 
round,  or  file,  for  gAin^  either  Eng- 
liih  or  foreign  coin,  made  corrent  by 
|>rocIamation,  or  to  aid  therein,  is 
high  treafon.  .      63^61 

53  By  iH  Eliz«  c.  t.  to  impair,  dimi- 
aifh,  falilfy,  fcale,  or  lighten  fuch 
monies,  or  to  aid  therein,  is  high 
treafon,  bnt  without  corruption  of 
blood.  f.  6z 

54  By  8  &  9  W.  3.  c  26.  to  make  or 
mend  any  inllrument  ormtenfil  there- 
in named,  v/hlch  will  imprefs  the  re- 
feni blaace  of  the  coin,  Uq.  &cq,-^-qt 
to  moke  any  edging  tool  to  grain  the 
cdgej  of  money— or  any  prefs  for 
coinage— -or  any  engine  for  cutting 
blanks—- or  to  have  fuch  inllrument, 
ScQ,  in  cuilody,  &c«  is  high  treafon. 

64 

85  By  7  Ann.  c.  25.  the  profecution 
mull  be  within  fix  months.  ihi^, 

86  By  8  5:  9  W.  3.  c.  26.  to  convey 
any  coining  inltrument  out  of  the 
mint— -to  mark  coin  on  the  edges — 
to  diminish  the  coin,  or  to  aid  in  To 
doing,  i&  high  treafon.  ibi^. 

87  By  8  &  9  W.  3,  c.  26.  to  colour, 
•gild,  cafe  over/  or  work  any  round 

blanks  of  bate  metal,  to  refemble 
the  current  coin,  &c.  or  to  make  the 
filver  coin  refemble  the  gold,  or  to 
aid  therein ,%  is  high  treafon,         ibid, 

88  To  extract  a  colour  from  the  fub- 
fiance  of  the  metal,  by  chemical  pro- 
cefs,  'isaroitrarrrff^  within  the  meaning 
of  this  clan fe.  /^V.  (  N )  1 6 

89  ■t*hc  toofs  or  inftruments  for  coining 
•  foiitid  in  the  cullody  of  an  offender, 

may  be  feizcd  and  dc  ilroycd.  6^ 


90  B]^  15  Geo.  X.  c.  2«.  to  wafh,  gM, 

or  colour  any  of  the  filver  coin,  lb  as  * 
to  make  it  refemble  the  gold  coih-^ 
KH  to  £ley  alter,  wafh,  or  colour,  anj 
of  the  hrafs  monies,  fo  a$  to  refembfe 
the  filver  coin  of  fixpences  or  fhUliBj^ 
or  to  counfel  or  aid  therein,  is  higk 
treafon.  Fagt  6^  i6^ 

91  There  mufl  be  a  fimilirude,  i^  re- 
femblaxice  of  the  true  money  couniei'- 
felted^   or  the  crime  is  incomplete. 

(N)i7 

92  By  t  AraPh.  aisM.  c  11.  ^6  biriA^ 
into  the  realm,  money  counter/^«ed 
according  to  the  fimilitude  of  foreign 
coin  current  hue,  is  high   treajbii. 

65f.65 

93  it  mufl  be  known  to  be  falfe.      C  & 

94  It  mull  be  brought  from  fome  coun- 
try where  counterfeiting  is  notpunifb- 
able  by  the  laws  of  England,       f*  67 

95  Barely  uttering  fuch  money,  is  »ot 
high  treafon.  66 

96  By  25  Ed.  3.  c.  2.  if  any  new  caie, 
neceflan*  to  be  confidercd  as  high 
treafon,  fhould  arife,  the  judges  fhall 
not  give  judgment  of  treafon  upon  it, 
except  it  has  been  previoufly  declaned 
to  be  treafon  by  ad   of  parliamcnt- 

66  f.  70 

97  Hew  tre.ifons  were  made  My  virtiie 
of  this  claufe,  but  by  i  Mary,  no 
offence  fhall  be  high  treafon,  not  fo 
declared  to  be  by  25  Ed.  3.  il  71 

98  By  5  Eliz.  CI.  by  writing,  or  ad- 
vised fpeaking,  to  extol  or  maintain 
the  jurifdidion  of  th£  Fope,  ispr^t- 
Munir*  for  the  iiril  ofl'ence,  and  high 
treafon  for  the  fecond.  69  f.  72 

99  Knowingly  to  import,  commend, 
or  recomiyiend  a  book,  though  writ- 
ten beyond  fen,  which  maintains  this 
jurifdidion  is  within  the  flatiitc,  Uq. 
&c.  f.  73 

100  To  avow  the  fame  opinion  after  a 
firft  convidion,  ii  high  treafon.    f.  74. 

101  By  l3'Eliz.'c  2.  to  put  In  ufcany 
popifh  bull;  or  inllrumcut  of  abfolu- 
tion,  or  to  purchafc  any  fuch,  is  high 
treafon.  f.  -; 

102  AcccfTarics  after  the  offence  incur 
fr^emunire.  '    "  '  ihtj^ 

103  Concealing  ■  the  offence^  for  f:x 
v/^ek%t  IS  jfsijpri^on  of  ireujon.       "^VkA.. 
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104  By  23  Eliz.  c.  I.  and  3  Jac.  i*  c.  4. 
CO  become  perverted  to  popery,  or  to 
pervert,  or  endeavoiy  to  pervert  others 
to  that  religion^  dec.  is  nigh  tteafon. 

Fagi  68  f.  76 
lo;  By  3  Jac.  l.  0.4.  if  any  fuch  of- 
fender,   beyond  feas,  return   in   fix 
weeks,  and  take  the  oaths,  &c.  he  is 
C3CCufe<L  f.  77 

106  The  barely  pretending  to  have 
power  to  perfwade  perfons  from  their 
allegiance,  is  within  thefe  ads.     f.  78 

107  By  27  £li2.  c.  2.  if  any  £ngli(hec- 
Offiaftic.ordained  a  popifh  prieft.lhall 
remain  in  the  realm,  and  not  fubmit 
10  a  jttilice  within  three  days,  he 
fliall  be  guilty  of  high  trcaibn.     f.  79 

105  If  any  lay  fubjed  (hall  not  return 
from  a  popiih  feminary.  within  fix 
months  after  proclamation,  and  fub- 
mit within  two  days  after  his  return, 
he  (hall  be  guilty  of  high  trcafon.  f.  80 

109  To  conceal  that  a  popiih  prieft  is 
in  the  realm,  from  a  julHce  for  twelve 
days,  is  fine  and  imprifonhient  at 
dii'cretion  ;  if  a  juflice  (hall  not  dif- 
cuver  it  to  the  privy  council  within 
twenty-eight  days,  he  Ihall  forfeit 
2QO  marks.  f.  8 1 

110  An  indi<flmcnt  upon  the  claufe 
No.  107,  mulllhew  that  the  offender 
wns  burn  in  the  realm,  and  that  he 
v\  a5  ordained  by  papal  authority,  f.  82 

\\\  Such  an  ofieiidtr,  thrown  by  winds 
upon  the  Eriglilh  coall,  in  his  pafl'age 
to  Ireland,  i:inot  within  the  ad,    69 

112  By  5  Eli/,  c.  1.  if  any  pcrfon  per- 
forming the  duty,  or  enjoying  the 
preferment  of  the  Romifh  church  ihall 
refufe  a  I'econd  tender  of  the  oaths,  it 
U  high  trcafon.  69  f.  84 

113  By  4  Ann.  c.  8.  ic  6  Ann.  c.  7,  to 
maintain  by  Tjuritin^^  that  the  preten- 
der, or  any  other,  hath  a  right  to 
the  crown,  other  than  according  to 
1  W.  &  M.  c.  2.  or  II  &  12  W.  3. 
c.  2.  or  that  parliament  cannot  limit 
the  defccnt  of  the  crown,  is  high 
treafon.  *  f.  85 

1x4  To  affirm  the  fame  by  ^njiltd 
fptaking^  is  frumunire,  ibid, 

X 15  By  1  Ann.  c.  ^.  Endeavouring  ad- 
vifcdly  and  diredly  to  hinder  any 
perfvn  \vhg  ffiali  oe  next  in  fucccflion. 


icoordlng  to  I  W,  &  Nf.  c.  2.  an! 
12  W.  3.  c.  2.  is  high  treafon.  fagt 

8j 

116  By  13  W.  J.  c.  J»  the  pretender 
if  convided  uxd  attainted  of  high 
treafon.  f.  86 

117  Byi3W;.  3.  C.3.  and  17  Geo. 
2.  c.  39.  if  any  fubjed  of  England 
ihall  hold  any  corrcfpondenoe  wi£  the 
pretender,  or  with  the  ion  or  fons  of 
the  pretender,  pr  any  perfim  employ- 
ed by  them«  it  is  high  trcafon«    69 

118  By  2  ft  3  Ann.  c.  ao.  if  any  officer 
or  foldier  ihall  hold  oorrefpondence 
with  any  rebel  or  enemy,  by  any  ways 
or  means  whatfoever.  without  authr- 
rity.  it  i&  high  treafon.  70  f.  i$  * 


TREASURE  TROVE. 

1  He  who  ukes  away  trtajmrt  tr^^t  bf  • 
fore  it  has  been  feized  by  the  perfons 
who  have  a  right  thereto,  is  not  guilty 
of  felony,  but  ihall  be  only  punifhed 
by  fine.  &c,  '  144 

TREES. 

1  Trees,  being  affixed  to  the  freehold, 
could  not  become  the  fubjedl  of  hr- 
ceny  at  common  law.  141  f.  2 1 

2  By  43  Eliz.  c.  7.  to  ileal  or  dellnn 
any  trees,  which  it  is  not  felony  at 
common  law  to  ileal,  is  puniihable  by 
compenfation  at  difcretion.  and  by 
public  whipping.  2 1 4 

3  In  a  conviction  on  this  ad  the  numbrr 
and  nature  of  the  trees  mufi  be  fet 
out.  ibU.  (N) 

4  The  manner  in  which  the  offence  Wi^s 
committed  muil  alfo  be  ilated.     ibid. 

5  A  gentleman  who  as  guilty  within 
this  ad,   is  liable  to  the  penalties. 

iUd. 

6  By  15  Car.  2.  c.  2.  the  hoofes  of 
fufpccted  offenders  may  be  fearched. 

7  By  1  Geo.  i.  c.48.  to  deftrt^  any  tim- 
ber, fruit,  or  other  tree^oiicoiivadion 
by  two  juHices,  is  hard  Ukmt  thiee 
months,  to  be  whipped  OBot  a  noBthp 
and  find  furety  for  two  years.  iiW.  f.s 

%  The 
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S  The  party  grieved  may  recover  da- 
inages  againft  the  pariQi.      F^gt  a  1 4 

f.  2 

9  This  ad  gives  no  ptewtiary  penalty, 
the   con  Virion   therefore  ihonld   be 

'  quod  fir Ufniiai^  Ot  fuod cHtmittitur^ 

10  By  d  Geo%  1.  c.  16.  tp  fteal  or  4e- 
^oy  any  tops  of  trees,  poles>  or  yn* 
derwoods,  &c.  &c.  is  panifliable  ac- 
cording to  X  Geo.  I.  c  48.     ais  f*3 

11  By  6  Geo.  5.  c.  36.  and  13 Geo.  3. 
c.  53«  to  fical  or  deftroy,  intbtnigbi^ 
any  oak,  beach,  a(h,  elm,  fir,  chef- 
nut,  afp,  poplar,  alder,  maple^  larch, 

.  or  hornbeam,  timlir  tm^  is  tranfpor* 
tation  for  (even  years.  215  f.  5 

12  By  d  Geo.  3.  c.  48.  to  deftroy  any 
timber  tree,  or  any  tree  likely  to  be- 
come timber,  or  the  lops  or  tops 
thereof,  incurs  a  penalty  of  20/. 
with  coils  and  charges*  for  the  firft 
oiFence$  30/.  for  the  fecond;  and 
for  the  third*  tranfporution.     zis» 

ai6 

13  The  cods  and  charges  mull  be  de- 
finitely afcert^uned  in  the  convidion> 
or  it  may  be  quaftied.  216  (N) 

14  ^.  whether  the  juftices  of  peace 
have  not  a  power  to  tranfport  for  the 
third  o^nce.  i^V. 

15  By  6  Geo.  3.  c.  48.  to  go  into  the 
grounds  of  another,  and  cut  or  fpoil 
any  IHcks  of  woud|  or  green  llubbs, 
Ice.  or  to  have  th^  fame  in  cullo^y 
un(atisfa£torily,  incurs  a  penalty  o\\ 
ift,  40/.  2dly,  5/.  and  3(lly,  the 
offender  ihall  be  deemed  an  incorri- 
gible rogue.  2x6,  zi"^ 

16  To  ob(lru{l  the  apprehending  an 
offender  forfeits  10/.  217 

17  By  o  Geo,  3.  c.  41 .  the  daufe  No. 
15,1s  extended  to  his  majefty 's  foretts 
and  chaces.  '^/V.  f.  9. 

18  By  4Ge6.3.  c.  31.  keepers  may 
feizc  the  implements  for  dellroying 
fuch  green  ftubbs,  &c.  to  their  own 
life.  ibid, 

19  By  29' Geo.  2.  c.  36.  to  dcfiroy 
trees  in  wafle  grounds,  incurs  ^ 
punii]^peatof6Geo.  1«  c.  16.  {^^iJi 
/utra,  Ha.  10,)  f.  10 

20^ By  9  Geo.  I.,  c,  22.  to icArcy  trees 
.-^jvl.j  j^  '^y  avenue,  or  growA(ig 


in  any  garden,  orchard,  or  planta^ 
tion,  for  onumeat,  (belter,  or  profit  | 
or  to  refcue  an  offender ;  or  to  induce 
any  otiier  to  join  in  fach  dffence»  ia 
felony  withonc  clergy,     f^ce  2 1  $  f.  a 

it  By  iS^f'  1*   ft»  2.  no  tree  ftall 

Hand  within  a  certain  dilbnct  of  the 

highway,  which  is  likely  to  become 

a  concealment  or  harbour  for  fobbfn* 

382  f.  16 

If  Trees  whoiebraiiciiir^inccyaiifodrtlie 
highway,  may  be  lopped  by  any  per* 
ion,  if  the  owner  negUi^.  40$ 

23  By  13  Geo.  3.  c.  78.  rke;. owners 
of  trees  near  the  Ughwaysi.  except 
trees  plaated  £or  oraamenc  or  fl'elier* 
&c.  are  made  liable  to. a  penalty  for 
not  cutting  them.  405.  406 

24  In  what  cafes  furveyors  may  cut 
down  trees  ilandii^  in  any  highwa^w 

TRESPASS. 

1  In  what  cafes  trefpaQers  on  the  Northrrn 
borders  are  guilty  of  felony.  200,201 

Z  How  far  the  alteration  of*  a  man's 
property  wil!  make  him  liable  to  a 
trcipai's  for  re -taking  it.  1 39 

3  Force  is  implied  in  every  trefpaA.  160 

n^i  Highway  J, •^•^Bri€i^€j.^^Pe€Ui. 
/'piys.^Park. 


TRlAL.^n^t  Murder,     Piracy.     Ri^ 
cord.      Jufy^ 

TRINITY. 

1  By  9  &  10  \V.  3.  c.  32.  if  any  chrlf- 
tian  ihall  de;ny  a^y  one  of  the  perlbns 
of  the  holy  Trinity  to  be  God  j  or 
maintain  there  are  more  gods  than 
one;  or  deny  the  truth  of  chiittianity, 
or  the  divine  authority  of  the  holy 
icriptures,  he  ihail  be  difabied  to  ine, 
&c.  or  bear  any  ofhces,  &c,  and^be 
imprifoned  three  yenrs.  7 

2  Thofe  who  deny  ihe  Trinity  are  denied 

thQ  b^^fit  of  the  tioleraiion  ad.     47 

TRUST. 
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T  R  U  S  T^ 

I  How  fu  a  trufl  eftate  i^  liable  to  be 
'.    lazed  for  recufancy;  Pa^i  22 

jir  Lands  fettled  in  trad  for  the' repair 

of  the  highways  in  what  manner, 
'    mad  under  whofe  'diredions  they  are 

tb  be  managed  uid  employed.     381, 

382 

3  By  I  W«  ic  M.  c.  26.  if  the  traftee, 
ftc.  of  any  avoidance  whereof  the 

* '  truft  (hall  be  foif  a  papill  fhall  prefent 
iRrkhont  ginng  notice  to  the  univeriity 
beikallrorieic  100/.  35>  34 

4  By  xft  Ann.  c.  14.  no  tfnifee  to  a 
'    pojilft  (hall  prefent  to  any  beneficr, 

Jbc*  or  the  univeriities  (hall  prefent. 

44-45 

5  By  J I  Geo.  a.  c,  17,  every  grant  ot 
'    a  benefice,  &c.  by  a  trullee  to  a  pa- 

pzil  is  void,  unlefs  granted  for  a  va- 
luable confideration  to  a  protelUnt 
£urcha(er,  who  Ihall  difcover^  &c.  as 
a  popidi  trullee.  MJ. 

TRUTH. 

1  In  perjury  it  is  not  material  whether 
.   the  fad  which  is  fworn,  be  in  itfelf 

true  or  falfe,  it  is  fuHicicnt  that  the 
fwcarer  did  not  know  it  to  be  true, 

322,323 

2  It  is  no  jaflificarion  of  a  libel  that 
the  contents  of  it  arc  true.  353 

3  I'he  reafon  why  in  a  iibcl  truth  is  no 
juilincuion-  35 3^  354  W 


T  U  R  K  I  E  S. 
I  It  is  larceny  to  (leal  them. 
TURNIPS. 


144 


•  I  Not  larceny  at  common  law  to  (leal 
them  growing.  141 

2  By  13  Geo.  3,  c.  32.  to  ileal  or  de- 
Aroyxumips  growing,  incurs  a  penal- 
ity.of  id/.  &c.  217 

T:U.RNPIKE    GATES.. 

1  By  I  Geo.  2.  c.  19.  to  deHroy  any 
puLIik.  turnj  ike  gate,  or  the  rails  or 


I    fences  thereto  beldnging,  fubjeAs  the 

I    offisnder  to  hard    labour  for  three 

months,  and  to  be  publicly  whipped. 

Fm^  192,  193 

i  By  5  Geo.  2.  c.  33.  on  coovidion  at 
the  affixes*  the  e£^der  may  be  tranl- 
ported  for  {even  years — and  if  he  com* 
mit  the  oflfence  a  iecond  tinie,  or  (hall 
demolifh  any  twrtt^Ae  Um/e^  he  (hall 
be  guilty  of  felony.  193  f  5 

5  In  both  cafes  the  profecntion  nuft 
be  within  fix  months.  Uid. 

4  If  fuch  convid  return  froni  tiim/por- 
tation  it  is  death.  f.  6 

5  By  8  Geo.  2.  c.  20.  whoever  fhall  be 
guilty  of  the  above  offences,  or  de- 
ilroy  any  chain,  &c*  placed  to  pre- 
vent perfons  from  psfffing  without 
paying  toll,  or  (hall  refcue  any  o(Fen- 
der,  he  (hall  fuffer  death  without 
clergy.  f  7 

6  By  13  Gto.  3.  c.  84.  if  ahyp^Hbn 
(hall  commit  any  of  the  offences  afore- 
/aid;-  or  (hall  deftroy  any  craAe  or 
machine  for  weighing  carriages,  Arc. 
he  (hall  be  transported  for  7  years, 
or  committed  to  prifon  not  exc^ing 
three  years  at  the  difcretion  of  the 
court.  f.  8 

7  In  all  the  cafes  above  mentioned  the 
hundred  (hall  make  fatisfadion.   ibid. 


TURNPIKE    ROADS. 


They  are  ander  the  diredlion  of  trus- 
TSES.  ihU. 

Who  muft  pofTefi  realty  of  40/.  a 
year,  or  800/.  ptr/onalfy,  or  be  heir 
apparent  to  naltj    of  80/.  a  year. 

4"4 
And  take  the  oaths  dire^d  by  15 
Geo.  3.  c  84*  before   two  j unices. 

iM. 
Or  they  are  liable  to  a  penaltv  of 
50^-  ibiJ. 

And  it  19  incumbent  on  the  truftee  to 
prove  his  qualification.  fM. 

No  publican  (hall  be  a  trudee,  or  aft 
under  them.  f.  t 

But  a  publican  may  farm  the  toUs. 

Hid. 
AfSlingas  a  truftee  ia  svideBce  of  be- 
ingoac.'  -  .  iiy. 

9Wheie 
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^  Where  the  day  of  meeting  has  elapfcd 
Any  £ve  troilces  may  appoint  a  meet-' 
ing  of  the  whole  body,  on  giving 
20  days  notice .  Fagt  425 

10  No  meeting  (hall  be  adjourned  Jot  iger 
•    than,  three  months,  and   all  bufiuefs 

done  between  ten  in  the  morning  and 
two  P.  M.  f.  4 

11  If  they  exceed  their  power  in  ercf^- 
ing  gatcff  thejaftlccs  may  order  the 
gates  to  be  remove^.  f.  5 

I  a  Tr»iftees  may  adminiller  oaths,     f.  6 

13  Seven  truftecs  may  farm  ou:  the  tolls 
by  autflion,  upon  one  month's  notice 
fof  that  "pqrpofe,  and  dcicrlbin?  th(; 
paFticqlar  tolls  to  be  let,  and  (peci- 
Jying  ihcir  produce  the  preceding 
year.  426 

1 4  The  method  in  which  the  bidding 
atfuchautlion  (hall  be  conduced,  f.  8 

15  If  the  farmer  of  the  tolls  Oiall  take 
..more  than  the  regular  rates,  he  ftall 

forfeit  5/.  and  gate  keepers  fo  doing 
Ihail  foifeit  40  j.  f.  9 

16.  But  feven  truflees,  upqn  a  month's 
notice,  may  reduce  or  advance  the 
tolls  as  they  (hall  fee  convenient,  f,  10 

47  If  the  toll  is'  mortgaged,  then  fuch 
an  alteration  requires  the  conient  of 
four- fifths  of  the  creditors.  427 

18  Five  truftets  may  dirpcl  nrofecution 
for  nuifances,  .it  rUc  expencc  of  the 
road,  provided  they  can  prove  ihe 
fuel.  '  f.  1 1 

1^  Two  truftees  m^y  fupply  the  vacan- 
cy ot  toll  keeper.  f.  1 2 

20  The  truftees  may  agree  for  propor- 
tion of  repairs  with  thofe  who  are 
boun;]  by  reafon  of  tenure,  inclo- 
fure,  t^c.  f.  13 

2t  They  fhall  hang  up  tables  of  the 
rates  of  toll,  and  of  the  different 
weights,  and  number  of  horfes  which 
carriages  are  allowed  to  carry  or  be 
drawn  with^  f.  14 

22  They  fhall  ereft  milc-ftones,  direc- 
tic»n  pcfts,  flood  polls,  &c.  Sec.  {vitie 
p.  396.)  f.  15 

23  Weighing  Ekcikes.      428  f.  16 

24  Five  truftees  may  order  weighing 
engines    to  be   ereftcd  at  as    many 

fttcfi  within  their  jurifdidion  as  they 
t»all  fee  proper,  ihiii. 


25  No  fide  gate  to  be  erccled  unlefs  by 
a  majority  of  nine  truftees,  on  21 
days  notice,  and  no  roll  for  palling 
only  100  yards  through  the  fame,  un- 
lefs over  fome  expcnfive  bridge.    Page 

428 

26  The  different  burthenb  whkh  car- 
riages are  allowed.  429 

27  The  additional  toll  which  thofe  car- 
riagcs  are  to  pay  for  extra  weight, 

f.  i8 

28  Any  truftee,  officer,  or  creditor  may 
caul'e  carriages,  not  paffed  above  300 
yards  through  any  gate,  to  return  and 
be  weighed  upon  tendering  the  dri- 
ver \s,  which  fhall  be  refunded  if  the 
weight  is  found  exceffive.  430 

29  U  the  toll  keeper  neglefts  to  weigh 
fufpeSed  carriages,  or  to  receive  the 
additional   toll,    he  fhall  forfeit    5/. 

f.  20 

30  The  truftees  fhall  make  places  with- 
in 300  yards  of  ^s'tr^f  gate  for  car- 
ri.iges  10   turn.'  ibid. 

3 1  A  lift  of  the  truftees,  creditors,  clerk, 
treafurer,  and  furvcyor  fliall  be  hung 
in  the  houfe  of  every  gate  where  there 
is  a  weighing  engine  to  be  iiifpeCtcd 
by  drivers.  ihid^ 

32  if  the  driver  TtMt%  to  return,  he 
.forfeits '40/.  and  any  peace  t.lhcer 
may  drive  the  carriage  back  to  be 
weighed.  ibid. 

33  No  carriage  employed  in  hufbandry 
or  in  carrying  manure  ftiall  be  wei^'h- 
ed.  f.  21 

34  The  ou^rtcr-feflions,  upon  com^. 
plaint,  m.iy  order  weighing  engines 
to  he  ercAed.  1.  22 

35  VVhtfc  two  roads  meet,  the  truftees 
may  jigree  to  ereA  one  weighing  en« 
ginc  fur  the  accommodation  of  both. 

43*  ^-  23 

36  No  compofition  tobc  made  for  tolls, 
unlefs  the  carriages  have  fellies  fix 
inches  bro^d.  f,  24 

37  The  penalty  for  endeavouring  to 
evade  the  tolls  by  unloading  g0i:}ds, 
&c.  before  the  carriage  arrives  at  the 
weighing  enquire.  f,  25 

38  The  penalty  for  endeavouring  to 
avoid  the  weighing  engine.         f .  26 

39  A$  to  Carriaobs.  432  f.  27 
3  C  40  The 
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40  The  nuinber  of  horfes  with  which 
carriages  are  allowed  to  be  drawn  ac- 
cording to  the  breadths  of  their  fel- 
lies and  the  penalties.  Pmgt  432  f.  27 

41  Two  oxen  equal  to  one  horfe.  i^iV.  4 
4X  Carriages  to  have  names  and  dcfcrip- 

tions.  5 

43  Carriage  rolling  16  inches  maybe 
drawn  with  any  number  of  h(.rfcs  and 
fliall  only  pay  half  tolls.  f,  28 

44  No  prosecution  for  penalties  unlefs 
information  be  made  of  the  offence 
within  three  days.  f«  29 

45  The  penalty  for  taking  off  hories  or 
altering  the  diHance  of  the  wheels  to 
avoid  the  toll.  433 

46  The  truftees  may  allow  a  fnfficient 
number  of  horfes  up  hills>  rifing  more 
than  four  inches  in  a  yard.         f.  3 1 

.47  A  jullice  on  the  oath  of  one  witnefs 
Inay  (top  profecution  for  penalties  in 
driwing  with  a  greater  number  of 
kories  than  are  allowed,  if  it  appear 
neceflary  by  reafon  of  deep  fnow.  Sec. 
{vide  p.  41 1 0  f'i'd, 

48  Pofts  to  be  placed  where  additional 
horfes  are  allowed.  f^/V. 

49  No  carriages  with  lefs  than  nine 
inch  fellies  mall  be  drawn  by  horfes  in 
pairs,  except  fuch  as  having  fix  inch 
iellies  (hall  be  permitted  by  feven 
trufttes,  and  except  carristges  drawn 
by  two  horfes  only.  434 

50  {nftices  in  Wales  may  licence  an  in. 
CI  calcd  number  of  hones.  f.  3  3 

51  Any  pcyfcn  may  apprehend  the  dn- 
vtr  of  a  carriage  not  ma'-krd  or  drawn 
by  a  greater  nu.iiber  of  hcrfes.  Sec, 

*"•  34 

52  Extraordinary  high  tolls  for  parti- 
cular roads  may  be  reduced.         f.  35 

53  EXSMPTIOH  FROM  TOIL.      434f.3J> 

34  Carriages  rolling  16  inches  only  to 
pay  half  the  toll  of  carriages  with 
fellies  of  fxx  inches.  i6ta\ 

35  Nochaife  marine,  CQach,landr.u,bcr- 
lin,  chaife,  chair,  calalh,  or  hcarfe, 
nor  any  tDy;il  artillery  or  ammuni- 
lien  carriage,  nor  any  cart  drawn  by 
one  borle  or  two  oxen. 

^56  Nor  any  carriage  of  nine  indi  fellirs 
.     carrying  o&t  block  of  fioiie^  or  piece 


of  timber  (hall  be  fubjeA  to  the  abo%'e 
tolls.  P4rgtf434f.  37 

57  Perfons  taking  fraudulent  advanuge 
of  thefe  exemptions,  fliall  forfeit  be. 
tween  5  /.  and  40/.  f.  33 

58  No  toll  (hall  be  taken  for  any  hones 
of  foldiers  or  officers  on  their  march 
or  noduty»  nor  for  any  baggage  wago 
gonSf  nor  ibali  fuch  carriages  be 
weighed  at  any  engine.  f.  39 

59  But  no  exemption  iliall  be  taken  by 
carriages  carrving  any  pariiadar  kind 
of  ^oods,  unlefi  they  have  fellies  of 
fix  inches,  and  except  carriages  car* 
rying  corn,  or  gram  in  firaw,  hay. 
ibaw,  fodder,  manure,  dung  or  lime. 

f.  40 

60  And  no  exemption  fliall  lie  uken  by 
carriaees  of  fix  inch  fellies^  unlefs  the 
tire  of  fuch  fellies  lie  flat }  and  thofe 
only  which  diall  not  deviate  more 
than  one  inch  from  a  flat  farface  fliall 
be  taken  to  be  flat.  436 

61  No  toll  fliall  be  taken  for  carriages 
working  the  repair  of  highways  or 
turnpike  roads,  f.  42 

6z  The  Mail  Coachss  are  exempted 
from  toll.  1.  43 

63  As  TOSTATUTB  DUTY.      436  f.  44 

64  The  furveyors  fliall  fee  that  thcr 
duty  required  by  the  feveral  particu- 
lar turnpike  ads  is  done,  and  that 
the  compofitions  arifing  therefrom  are 
applied  to  the  repair  of  the  refpec- 
tive  roads  on  penalty  of  401.      ihid, 

65  When  two  trufl  roads  lie  in  the  fame 
parilh,  and  the  duty  fliall  excerd  three 
days,  the  juflices  fliall  apportion  the 
fliares  of  duty  to  be  borne  by  eairh 
parifli.  ikiJ. 

66  Matbrials  foa  hspai&s.    f.  45 

67  No  furveyor  fludl  gather  horics 
without  the  conient  of  the  onnexs  of 
the  land,  or  licence  trom  11  joflicr. 
after  fuch  owner  fliall  have  been  fum- 
moued  and  lefufed  to  appear.      437 

68  Satisfaflion  fliall  be  made  for  ma* 
teriais.  (39^)  %hid,  f.^ 
I\4aterials  may  be  contra&ed  fori  lut 
no  furveyor  Ihall  have  any  fiia^  there* 
in  (p.  403-)  .                   ■    :       .C  47 

09  iSuiSANCts.  437^*4^ 

70  a 
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^o  U  the  overfeer  of  any  turfipike  road 
ilhall  fuller  any  uki/ana  (as  defcribed) 
to  remain  for  four  days  within  ten  feet, 
on  eidier  fide  of  the  middle  of  fuch 
road^  he  fiudl  forfeit  40 /.    P^gf  J^^J 

f.48 

71  SvBScatBBts   and    iioaTOACiBs. 

f.49 

72  Sabferibers  who  (hall  fign  any  writ- 
ingf  to  advance  money,  fhall  be  bound 
by  their  fubfcription,  and  on  default, 
the  treafurer,  on  notice^  may  fue  for 
the  fiune.  ihi£. 

75  Mortgagees  of  the  tolU  (hall  account, 
on  oath,  for  all  the  monies  which  fliall 
fo  come  to  their  hands,  after  four- 
teen days  notice  from  five  truflees, 
for  that  purpofe,  or  forfeit  10/.    429 

f-So 

74  The  penalty  for  a  mortgagee  holding 
over,  after  his  money  is  repaid,   f.  5 1 

75  OfPICBUS    of    TVaiTFlKB    EOi^DS. 

f.52 

76  If  a  difcharged  gatekeeper  refufes  to 
deliver  up  the  toU-hoafe,  kz.  within 
four  days  after  notice  of  the  new  ap* 
pointment,  any  juftice  may  order  him 
to  be  removed,  and  put  the  new  toll- 
keeper  in  poiTeflion.  ioi£. 

77  Gate-keepers  and  toll-gatherers,  on 
notice  for  that  purpofe,  from  any  five 
truftees,  (hall  account  for  all  the 
monies  they  have  received  upon  pe- 
nalty of  c/.  430 

78  No  perion  reiiding  in  any  toll-hou(e 
(hall  be  removeable  as  a  fauptr^  unlefs 
chargeable  ;  nor  fhall  he  thereby  gain 
a  fettlementyor  be  alfeired  to  any  pub- 
lic or  parochial  \tyy.    ^  f.  54 

79  Gate-keepers  permitting  horfes  or 
carriages,  otherwife  fhan  as  allowed, 
or  without  the  names,  infcriptions, 
5rc.  thereon,  fhall  forfeit  40/.    f.  $5 

80  All  officers,  their  executors  and  ad- 
iiiiniftrators  (hall,  within  ten  dayi 
after  notice  by  five  truftees,  deliver 
up  all  books,  &c.  &c.  upon  pain  of 

^  aoA  f.  56 

^  Treafurers  and  furveyor^  (hall  give 

bond  for  the  faithful  difcharge  of 

their  dutyi    but  the  exemption  of 

fuch  bonds  from  ftamps  is  repealed. 

^•S7 


82  Officers  who  (hall  negled  to  put  this 
aa  (13  Geo.  5*  c.  84.)  into  execu- 
tion, (hall  forfeit  10/.      /'•440  A  5  8 

8)  Jufticesmayadnotwithftaiidingthey 
are  creditors.  .         f.  59 

84  Puni(hmentof  fuck  as  (hallrefiftor 
make  forcible  oppofidon  t»any  thing 
direded  by  this  ad.  L  60 

3c    RBPAiaHfOALtBUBD  tOAtlt«     44P 

t6i 

86  The  inhabitants  or  perfbns  who 
were  liable  to  repair  any  old  ro«d» 
(hail  continue  liable  to  repair  any  new 
road  which  may  be  made  in  lieu  of 
the  old  one.  ibid*. 

87  If  the  parties  cadnot  agree  in  what 
proportion  they  are  liable  to  repair, 
it  (hall  be  fettled  by  two  juftices«  441 

88  And  for  which  proportion  a  groft  or 
annual  fum  may  be  fixed  to  be  paid 
with  the  oonfent  of  the  parties,  ata 
ve(by  for  that  purpofe.  ihid. 

89  Where  turnpike  roads  are  indited, 
the  court  may  fettle  the^m)portion  of 
the  fine  and  the  co(b  between  the  in* 
habitants  and  the  truftees  f.  61 

90  But  not  fo  as  to  endanger  the  fectri- 
ty  of  the  creditors*  Hid^ 

91  HowfafthepowersoftheHioiiwAr 
ACT  may  be  adopted  with  refpeS  to 

TURNPtai  IOAD8.  f.  6j 

92  In  what  cafes  the  highway  and  turn- 
pike  a£ts  are  fimilar.  44B  f.  64 

9}  Informations  for  penalties,  in  order 
to  favour  an  offender,  are  fraud uhnit 
and  void.  f.  60 


u.v. 

VACATING  RECORD9.-i^/A  «/. 
€*rdi% 

VAOABONDS^-fiif  rarfw//,  m. 
3,  4*  5,  ir,  Ac. 

VAGRANTS. 

I  T5  Y  17  Geo*  1.   c.  5.    *n   who 

X>  threaten  to  abutdon  their  fhmilf 
•u  t^  pariih,  or  wh6  mm  af  :er 

3v    a  \AASM^ 
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rrinoA'al  without  certificate,  or  who 
refufe  to  work,  or  beg  within  their 
pariihes.  arc  idle  and  disorderly 
PBRbONs.  *Ptf  Y  569,  570 

2  Such  offenders  may  be  committed  for 
a  month.  570 

3  Any  perfon  may  apprehend  fuch  beg- 
gars, and  if  they  efcape  they  (hall  be 
panifhed  as  rogues  and  vagabonds. 

f •  3 

4  Patent  gatherers,  bearwards,  players, 
minftreis,  jugglers,  gypfies,  fortune- 
tellers, gamblers,  abiconders,  unli- 
cenfed  pedlars,  wanderers,  and  beg- 
gars, fh.ill  be  deemed    rogues  and 

VAGABONDS.  i'id,  f.  \ 

5  Alfo  by  2 3 Geo.  3.  c.88.  whoever  fliall 
be  apprehended  with  any  inllrumcnt, 
e;igiiu*,  utrnfil,  or  other  olfenfiVe 
weapon,  with  intont  to  c(/mmit  rob- 
bery, or  hcufc-brcakingj  ftiall  be 
deemed  a    rogue    and  vagabond. 

148, 165 

6  By  17  Geo.  i.  c.  5.  convidcd  end 
gatherers,  and  rogues  and  vagabonds, 
who  are  refradory,  or  have  cfcflpcd, 
or  (hall  become  rogues  and  vagabonds 
a  fecond  time,    Oiall  be  deemed  in- 

ORRIGICLE  ROGUES.  57I 

7  Any  perfon  may  apprehend  an  otien- 
der,  but  if  charged  fo  to  do  by  a  juf- 
tite,  he  rntffi,  or  forfeit  10  #,    thia'.  f,  6 

8  Two  jiitlkes  in  each  dilUict  ll.ali  nR-ct 
f)ur  times  a  yeat,  in  order  to  uir»fCL 
Vi  pri*vy/ear(h  within  his  jurifdidion. 

ihriit  f.  7 

9  The  julllce  (hall  enquire,  a.s  well  of 
the  perfon  apprehended  a^  of  others, 
the  h.ft  place  of  legal  fettlemcnt,  and 
to -commit  the  examination  to  tiie 
quarter  icfuons.  -  5  7'  ^-  ^ 

10  The  vagrant  ihall  be  publicly  whip- 
ptfd  and  committed,  or  be  coaveycd 
by  «  /^yj»  ^^-  ^^'  ^  duplicate  of 
which  Ihail  be   filed    at   the  fclTions. 

1 1  If  the  feffion  (hall  adjudge  a  vagrant 
fo  committed,  a  rogue  and  vagabond, 
or  incorrigible  rogue,  they  may  fend 
him  to  hanl  labour  for  lix  months, 
and   fuch  incorrigible  rogue  for  any 

'     further.time  left  than  two  ycar^.    57a 


12  If  above  twelve  years  of  agfj  hud  t 
male,  they  may  iciid  him  to  fea,  &l. 

1 3  U  fuch  incorrigible  rogue  (hall  break 
gaol,  or  (hall  olTend  a  fecoRd  time, 
he  (hall  be  tranfported  for  fcvcn  year*'. 

ihid» 

14  By  13  &  14  Car.  1.  c.  22.  the  kf- 
fioas  may  tranfpcrt  fuch  vagrants  as 
(hall  be  adjudged  incorrigible.     572 

f.  10 

15  By  17  Geo.  2.  c.  5.  if  any  child, 
above  fevcn  years  of  age,  of  any  va- 
grant, (hould  be  committed,  the  fcf- 
lions  may  place  it  out  as  an  appren- 
tice ;  and  if  the  vagfadt  b*  found  wan- 
dering with  the  (anic  child,  he  or  (he 
(hall  be  an  incorrigible  rogue.-       yi 

f.  ii 

16  Cohvi^ed  vagrants,  who  cannot  be 
conveyed,  &c.  may  be  placed  out  as 
f«-A'ant5,  &c*  f.  12 

17  The  jul^ices  (hall  exprcfs  in  a  cer- 
tificate to  be  given  to  the  officer  with 
the  pafsj  the  particular  manner  in 
which  the  vagrant  ihall  be  convevcd. 

f.  13 

18  The  manner  in  which  vagrants  fhall 
be  pa/Ied  from  one  place  10  another, 
liii  the)  reach  tbeir  deftination.    572, 

$73 

19  Vagrants  may  be  fearched  and  their 

pro|>frty  aj>propriated  to  dcfr.iy  ihcf 
e.\|'cnce  of  their   coni-eyance.       5-3 

f.  U 

20  The  duly  of  the  conflables,  Ac.  in 
rcJpeil  to  the  conveying  of  vagrant*. 

f.  10 

21  By  25  Geo.  2.  c.  34.  if  the  h  gh 
con  liable  is  deficient  in  funds  to  uii'- 
charge  the  expence  of  conveyance, 
it    lliall    be  -paid   by    the   trealurcr. 

22  By  17  Geo.  2.  c.  5.  to  alter  tJie 
certificate,  (liae/upra  h'e.i-j.)  incur* 
a  penalty  of  50/.  and  not  to  deliver  cr 
reccne  a  vagrant, -incurs,  purfuant 
to  the  dircdlions  of  it,  20/.  i^/V.  f.i8 

23  The  parifti  to  which  a  va^rjii)*. 
conveyed  Ihall  fet  him  to  work,  :iTd. 
on  rctufing,  he  fhall  be  con:uiiited  by 
a  jviilicc  to  hard  labour.  f.  19 

24  IJie 
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i^  The  vagrant  may  be  re-examined  by 
47  juftice  of  the  pari(b  to  which  he  is 
conveyed,  and  committed  as  imcor^ 
rigihle.^But  no  vagrant  (hall  be  rr- 
m§vtd  but  by  fiu^  j  ultices.    Page  5  7  3 « 

574f.  ao 

25  Bat  it  hasL  been  decided «  that  the 
jparifh  to  which  a  Vagrant  is  thus  fenc 
by  a  pafs,  cjinnot  Appeal  from  it  to 
the  j  uilices.— /2 .  v.  Rinrw^ulil*    574. 

(N) 

26  The  manner  by  which  Sc^ttijb  va^ 
grants,  Ihall  be  pafled  to  the  place  of 
their  laft  legal  fettlement.     5 74  f.  si 

27  And  if  any  fuch  vagrant  be  after- 
wards found  wandering,  he  ihall  be 
deemed  incorrigible.  574 

2 8  Mow  Ihjib  ^a?rants  (hall  be  conveyed 
to  their  native  kfngdom.  575 

29  The  authority  of  juitices  to  fecure 
and   convey    lUAatic    vagrants,   &c. 

23^575  f.  23 

30  Whoever  (hall  harbour  a  vagranti 
without  giving  notice  to  the  cotilabIe« 
ihall  forfeit  ^m  10/.  to  4OX.      ^^6 

f  24 

31  Any  female  vagrant  delivered  of  a 
child,  chargeable  to  the  pari(h,  may 
be  detained  by  the  officers,  conveyed 
before  a  juilice,  examined,  commit- 
ted till  uie  fcifions,  and  then  con^ncd 
for  fix  monc;ii,  &c.    .  ihid,  f.  25 

31  The  juihces  (hall  order  the  parilh  to 
be  re i  mb  urled .  ihiJ, 

33  If  the  child  be  a  hajlard^  it  (hall  not 
gain  fettlement  by  its  birth,  but  the 
lettlcmcfnt  of  the  mother  (hall  be  that 
of  the  child, 

34  The  charges  of  apprehending,  &c. 
&c«  to  be  paid  out  of  the  countv  r.itc. 

I  id.  (N) 

35  To  negleft  any  of  the  dire^lions  of 
thisa^^,  incurs  a  penalty  from  20i. 
to  5  /.  ibid^ 


V  A  L  U  Y^^^Vidt  RMtry.    tarctnj. 


VEGETAB  LES. 

1  By  13  Geo.  3.  c.  32.  to  (leal  or  de- 
ftroy  any  turnifs,  potatoes,  caibages. 


parfikipst  peast    S»r   rarr^ti,  growing, 
incurs  a  penalty  of  10/;       Pmgr  21/ 


VENUE. 

1  In  an  information  for  ufury,  thi  ptdte 
where  the  corrupt  bargain  was  made 
muft  be^  exprefsly  fet  forth.  '5  3  j 

2  Ufury  in  one  county  pleaded  in  bar 
to  a  bond  in  another  county,  (hall  t>e 
tri*d  where  the  ufury  is  alleged.    /3/V. 

3  All  offence  which  confi(ls  in  ntnfca^ 
famct^  need  not  be  alleged  in  any 
certain  place.  ao 


VERDICT, 

I   Where  impofTible  matter,  found    in 
a  verdia,  (hall  be  nyeded,      1 16  f.  y 


VICTUALS  and  VICTUALLER: 

1  An  infurre^ion  to  bring  down  the 
price  of  viftnals,  is  Jaid  to  be  a  ccfi- 
yfruaivi  levying  of  war  againtl  the 
king,  and  may  be  laid  as  an  overt 
act  of  high  treafon  in  compafiing  his 
death,  ^«,  ^^ 

2  Merthattt  ftrangtrs  may  fell  imported 
virtuali  in  the  grofs.  4:9 

3  By  23  Eaw.  3.  c. -6,  all  dealers  in 
any  kind  of  viduaU  ihall  (ell  for  rca- 
fonable  profits,  and  the  chief  officers 
of  to'.vni  Hiall  fee  they  do  fo  on  p;uii 
of  treble  value  of  the  thing  exorbi- 
tantly fold.  480 

4  How  batchers  felling  iniwholcfume 
meat  (hail  be  puniihcd.  ibid. 

5  By  4  Hen.  7.  c.  3.  no  beafts  (hull  be 
killed  in  walled  towns.  ibid. 

6  By  21  Hen.  8.  c.  8.  calves  (L.iil  bd 
killed  at  ccr:ain  limes  only.         ibti. 

7  By  1  Jac.  I.  c.  22.  no  calves  (hall  be 
killed  under  live  weeks  old.         ibid. 

8  By  22  Hen.  8.  c.  6.  butchers  (hall 
not  keep  tan  houfes.  iltd. 

9  Whether  they  may  fell  to  ofte  ano- 
ther. •  ihid. 

10  Aiiem  umi9  may  -dilpofe  of  their 
viaualk.  f .  7  &  B 
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It  By. 25 Hen.. 8.  c^,  the  lord  ckan- 

^  ceJlor«  Sec.  nu/  iet  the  prices  upon 
Tifluals.  Pmgi^Si 

IX  Thu  (hall  not  refb-ain  officers  of 
citietf  &<;•  having  authority  to  fet 
the  pricey  of  victuals.  iM. 

1}  By  4  ^  3  Edw.  6.  c«  15.  if  any 

botchers,  brewers,  bakers,  poulterers, 

CQoka,  cofters,  or  firniteren  (hall  cm- 

Jj^irt  tQ  raife  the  price  of  viftaals^ 

ftq.  they  ihall  forfeit,  &c«  iM. 

14  By  a  Geo.  3.  c.  14.  no  brewer, 
innkeeper,  vidnaller,  (hall  be  fued 
'fcr  advancing  the  price  of  (Irong  beeif 
And  ale  in  a  reafonable  degree.     482 

91A  Swgfffin^y  Cerm,  Bumd^  Bier,  But- 
fir,  Chttjt^  CatiU,  ttjb.  BiU^n^ 
#f#/*   fruity  RoH€j. 


VI     ET     ARMIS. 

The  words  vf  it  mrmis  fliall  be  im- 
ptied  in  an  indidxnent  for  forcible 
entry  mwffiu  t%^  f.  44 

An  indi6tznenc  for  (lopping  a  high- 
Way  in  a  man's  own  ground  is  good 
withoi^t  the  words  m'  et  armis^     42  a 

f.  02 
In /cire  fa:ias  on  a  recognizance  for 
the  peace  contra  pacem  are  fuificient 
without  1// r/ ann//.  258  f.  19 


Yaw.— nJe Highways,  No.  1J3  PuS- 
Hr  Houjh,     Rioti.     Traver/e. 


VILLEIN, 

I  It  was  no  felony,  by  the  common 
law  to  flea)  a  yilUiu.  1 42 


VILLAINOUS   JXJDGMENT. 

t  It  is  a  pumihment  infliAed  by  the 

common  law.  35 1  f.  9 

f  It  Was  formerly  ijifli&ed  for  confpi- 


}  It  u  now  dbfolete^  no  inftance  df  it 
fince  Sdw.  3d,  Fag$  351 

VIOLATION.— /7;db  rnaj^m.  Mwriet. 


VIOLENCE.-«f7/#  KMifj. 


Rut*. 


UNDER.WOpD. 

I  The  pdni(hment  for  Sealing  it*    214 


UNIVERSITIES.— r«V^Ptf/,)fi.  pi^ 
tic  Hou/ts.     Premcberu     £99ii. 


UNLICENSED  HOUSE— H/rfir*. 
lie  H9m/u.     BanJt/ifjf  H^mfu. 


I  Houfes  of  fuUic  iniiriaimiunf  within 
20  miles  of  London,  deemed  <ti(fifr- 
derly,  anleis  licenfed.  35S 

a  The,  form  of  the  licence.      ihid.  i.  3 

J  Houfes  fo  licen(ed,  to  be  diftinguKh- 
ed  by  an  iiticaiPTioM.       Hi/,  f.  4 

4  How  o&nders  may  bepanilhed.  $59 


USURY. 

Is  a  contrad  upon  a  loan  of  money* 
to  give  the  lender  n  certain  proit  for 
the  ttfe  of  it  at  all  events*  527  f*  1 
Or  in  a  larger  fiafe,  it  is  all  attdae 
advantages  |akea  by  a  lender  againft 
a  borrower.  f.  2 

5  But  an  'agreement  to  pay  doable  the 
fum  borrowed,  on  non-payment  of 
the  principal  on  a  certain  aay  is  not 
ufurious,  for  the  borrower  may  dif> 
charge  himfelf  by  performing  it.  f.  3 

4  The  ancient  notion  of  ufnry.  f.4  to; 

5  By  12  Ann.  c.  t6.  no  ffi$hn  open 
any  contraft  (hall  taloe  more  than  j 
fir  lent,  for  any  loan  i  and  all  bpndi, 
contmAs,  and  aflurancef  for  the  re- 
payment of  the  pryidpalf  &c  ftall 
bevoidt  ill 

^6  Tlmck 
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$  Thdugli  the  refervation  be  of  To  much 
'<  if  reqaefted"  and  the  re^ueft  be 
liever  made.     F^^e  527  f,  8.  in  notes 

7  And  whoever  upon  any  contraift  (hall 
take,  by  way  of  corrupt  loan,  or  in- 
tereft  by  any  de^tfnl  way  above  tht 
race  of  5  ^  cent,  fir  aam.  (ball  for* 
feit  treble  the  value.  tig 

S  Nou,  The  treble  value  is  not  forfeit- 
ed ualefs  more  than  the  legal  rate  be 
uken  ;.  but  the  very  contrad  alone 
avoids  the  fecurity.  iM,  (N)  1 

9  By  12  Ann.  whoever  Aall  take  for 
brokage  more  than  5  /.  for  procurinj; 
the  loan  of  100/,  ^c.  fhall  forfeit 
10/.  f.  9 

fO  A  cohtra£t  made  before  the  ftatute 
is  not  within  it.  f«  to 

II  A  bond  for  a  juft  debt  with  Uwful 
intereil  Ihall  not  be  affeded  by  a  cor- 
rupt agreement  between  the  obligors 
10  which  the  obligee  is  not  pnvy. 

£.11 

la  But  a  bill  of  exchange  given  on  an 
ofurious  contnft  is  void  in  the  hands 
of  an  innocent  indorfee  even  with- 
out notice  of  the  ufury.      C30  (N)  1 

)3  A  fnbfequent  ufurv,  made  upon  a 
precedent  contradl«  fubjefts  the  party 
to  the  treble  value,  but  does  not  avoid 
the  fair  fecurity.  f.  1 2 

14  Yet  fM^tre  if  tht  party  tski  more 
than  legal  intereft.  (N) 

15  The  computation  of  intereft  fliall 
be  by  calendar  and  not  by  lunar 
months.  ^*  13 

16  But  intereft  paid  before  it  is  due 
will  not  make  the  party  liable  to 
treble  Vllneunlefs  it  be  corrupt.  J.  14 

17  An  annuity  above  the  legal  rate  of 
intereft  is  not  ufnrious  except  it  be 
a  coUar  for  ufury.  f.  1$ 

18  No  contradis  ufurious  by  which  the 
lender  runs  the  hazard  of  loling  all 
his  money,  both  principal  and  inte- 
reft. ^  f.  16 

19  But  if  the  ii^tereftonly  be  hazarded, 
and  th6  principal  iecu^e^  the  whole 
may  be  uiurioos.  ihd. 

ii6  So  a  loan  u|k>n  a  contingency,  where 
the  party  Mmj  feCeive  above  {  frr  etnt. 
without  the  riik  of  receiving  lefs  is» 

'  '  within  the  ftatute  1 2  Ann.  Hiti. 


2 1  tf  the  contingency  ^s  to  affeA  the 
intereft  only,  it  is  ufonous.    Pa  it%^ 

22  If  the  contingency  relates  to  both 
principal  and  intereft,  and  above  \ 
fer  cmt*  be  taken,  the  court  will  tj^ 
quire  whether  it  be  colonrable  or  not. 

23  Sut  where  above  f  ftr  int.  obtain^ 
ed  by  means  of  excbaitging  ^oods^ 
^m  credit  it  givtnfir  tbgm,  it  is  not 
ufury.  iiii^ 

34  Unleis  it  is  a  col$mrMUt  fcheme,  for 
it  is  the  intent  which  (hall  determine 
whether  it  be  a  loan  or  rifle.        iM^ 

25  And  where  above  i  fer  ami.  is  takeil» 
if  the  fnbftance  of  the  contraft  be  a 
borrowing  and  a  lending,  a  ftight 
colourable  contingency  only  will  not 
Uke  it  out  of  the  lUtute.  ihti. 

26  Ufur^  fliall  not  be  imputed  from 
any  miftake  in  drawihg  op  the  agree* 
ment.  f.  |^ 

%j  No  exj^ation  of  more  than  legal 
intereft,  if  there  be  no  kind  of  agree« 
ment  relating  to  it,  (hall  be  conftrui* 
.    ed  ufurious.  532  f.  18 

z%  Nor  b  the  refervation  of  more  than 
$  fer  cent,  upon  the  non-payment  of 
the  principal,  at  the  end  of  thd  yiear 
ofurious— unleis  it  appean  thert  wai 
an  agreement  that  the  principal  (hpold 
not  Uien  be  paid.  f.  1^ 

29  If  the  ufurious  tranfaAion  u  for  a 
Uam  ef  money ^  &;c.  Sec,  no  fliift  or.co* 
lour  whatever  (hall  evade  the  ftatute. 

fN)  4- 

30  If  a  man  borrows  under  colour  of' 

buying,  it  may  be  ufurious.        ihii^ 

31  But  if  goods  are  fold,  to  be  paid  fbft' 
in  three  months,  or  to  allow  the  fel- 
ler fuch  an  additional  profit  as  ex- 
ceeds 5  fer  tent,  it  is  not  iifury.  ihid. 

32  A  hne  levied  or  judgment  fufFered 
may  be  avoided  by  an  averment  o(' 
a  corrupt  agreement,  as  well  as  any 
fpecial  orparol  contraA.  f,  20 

33  And  in  ftflumpfitifit  •//viiy'  t^drious^ 
the'^plaptiff  cannot.  recovi^f-—^jut  tu 
a  fpettiUty  tiie  ufury  mufT  be  fUaJeJ. 

ikd. 

34  The  court  may  di^eA  an  iflbe  to  try 
the  ufury.  (N) 
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j{  It.  is  not  neceflary  that  the  princi- 
pal .aad  interell  ihould  be  fecured  by 
thc  fame  w  ritin^,  Pa^e  532  f.  21 
36  Nor  is  it  neceflary  that  the  ufary  be 
in  the  name  of  interell.  533  f.  22 
jl^  A  fecond  bond  given  iox  tjie  amount 
of  a  forfeited  penalty  on  ^  former 
bond  is  ufurious.  f*  23 

jg  la  pleading  ufury  in  ^ar  to  ««  a^to^ 
the  whole  jnuft  be  fpeciall^  fet  forth 
— r-butinan  i9form4ttio9  op  the  flat ute 
the  corrupt  pargain  may  be  ilated 
generally,  f.  2^ 

39  And  in  facH  information » the  place 
where,  and  the  time  >vhen  the  bar- 
ffain  was  nwdc,  mull  be  exprcAIy  al- 
lejged  and  exa^!^  proved-  1.  25  (N)2 

^o  Where  ufury  is  pleaded  in  bar  to  a 
bond,  the  trial  fi^qll  be  where  the 
ufuiy  is  allfdjedt  ^«  *6 

4Y  The  psUTij'  whq  h^th  agreed  to  pay 
n^ionfy  upo;)  an  u  furious,  con  trad  is 
not  an  admilFiWe  evidence,  unlefs  he 
h'nvr  paid  off  the  whole  debt.      f.  27 

49  But  he  is  a  good  witnefs  to  prove 
the  repayment  of  *tbe  money  borroMf- 
cid,  iW.(N) 

41  And  the  borrower  maybe  a  witnefs. 
though  tie  money  is  not  repaid,  it 
the  u;*ury  neither  affcds  the  debt,  or 
avoidi  the  con  trad.        ,  ibiif, 

44  And  where  i)\c  ^natter  15  doubtfi]! 
rhc  objVfiion  (hall  only  go  to  the  cre- 
dit, p.nd  not  to  the  competency,  iiid^ 

4j;  Jf  the  borrower  of  money,  upon  an 
ulurious  contrad,  bring  an  action  of 
trover  for  goods  pledged  as  a  fecu- 
rity  tor  the  repayment  of  the  princi- 
pal, the  parries  are  confidered  in 
fgri  Jili^o,  And  the  plaintiff  (hall  bv 
nonl'uitcd.  533  (N) 

46  TJie  principal  n^oncy  may  never  be 
paid,  and  yet  the  ufury  may  be  con^- 
vaitted.  36^ 

47  An  infowation  for  ufury  on  a  loan 
^mionejit  cannot  be  fupported  by  evi- 
dence of  ufur)'  concerning  *wares  fold, 

534  1.  28 

48  What  U)ay  I>e  pleaded    in    ufurv. 

ihU,  IN) 


^9  What  may  be  anfwered  to  a  bill  of 
difcovery.  Paje 

50  By  3  Geo.  i.e.  8.  the  bank  cf 
England  may  borrow  money  at  more 
than  5  per  ctmt.  p$r  attKmm.  f  291 

J I  hy  14  Geo.  3.  c.  7c.  monies  Icfit 
on  Pi^cfi  I/i(fia  eiUtea  ma^  Ic  a;  •.  jmr 
cent,  per  atumm,  j.  30 

52  If  a  bill  of  exchange  draw.-;  o.^.  ac-  . 
count  of  an  ufuriaus  con:r..a  jc  ex- 
changed for  a  bond,  and  zm  iiZ'.L::  be 
brought  on  fuch  bond,  tov^hivh  the 
defendant  pleads  ufury,  no  i:;C07ier 
of  the  bill  of  exchange  is  a  crmpe- 
tcnt  vvirnefo  toprov:  the  uiury — tuit- 
ion V.  Sheily,  Term  Rep«  296 


UTTERING-^^'Ve  Cein.  No.  6,  33, 
38,  39.  40,  44. 


w. 


WAGGONS.— :;^d^  Hiiiruayu    r*rf. 
pike  Roa^s. 


WA  GGONER. 

^T  QT  pern 
^    sijunday. 


I   "^^7  QT  permitted  to  travel  on  a" 


WAIFS. 

I  T®  ^^^^  tuai/s  orfraj^  before  they 
have  been  Jeized,  &:c.  is  not  felony 
by  the  common  law.  j^^ 


WAI  VE  R. 

I  If  the  king  feize  a  rccnfant*s  lands,  it 
is  a  ivainjer  of  his  power  to  feize  the 
the  goods, 


2a 


\ 


WALE$. 


A  Tablb   of  PtmciFAt  MATTItt; 


WALES. 

I  By  26  Hen.  8*  c.  6.  a  murder  in 
Wales  nay,  an  imdiSmna^  be  tried  in 
the  adjoining  SngliOi  county.  P.  1 2 1 

a  Which  ihall  be  confidered  as  the  next 
adjoining  £ngliih  couaty.      2  20,  22 1 


WALlS.—FiilfBnr^Ufy,    h'ui/^d. 


WA  K.—SMierj.    Firacj, 

I  A  previous  denunciation  cf  war^  not 
neceflary  to  make  adherence  to  tho 
(Ling's  emmies^  high  treafon.        55 

(N)6 


WARRANT. 


I 


Killing  aa  officer  whofe  warrant 
gives  hi(n  no  authority  to  make  tjl?^ 
tfrr^,  is  only  man  (laughter.  130 

Z  So  alfo  where  a  good  warrant  is  exe- 
cuted in  an  unlawful  manner,      iit^. 

I  In  what  cafes  homicide  by  an  ofiicer 
endeavouring  to  execute  a  warrant  is 
jullifiable.  lob,  107 

^  1  iow  a  warrant  for  furety  of  the  peace 
i»  to  be  executed.  255,256 

I  In  what  cafes  a  warrant  is  neceilary 
to  arreft  an  uffra^ex.  zi^^ 


WARRANTY.— /'iV^  MuinUnana. 


WA  R  R  E  S.-^nJe  Oeer.    Black  AB. 


WATCH, 

I  The  Inhabitants  are  not  bound  to  keep 
watch  in  a  new  way^  or  make  amerds 
for  a  robbery  therein,  or  to  repair  it. 
unlefs  licence  be  hrft  obtained  upon 
IkV  quod  damfuun*  367 


WATER  COURSE.— rf/#  Hi^hMt^. 


WATERMBN^^—^^f  IWV  i)^. 


WAY.^r9AHigiwpji. 


WEAPON.— r/Vf  4^tfy,  No  14,  29. 
jfrms,  Aff.mlt^  N0,  2.  Aitempi  /# 
Hoh.    SmuggUru  Manflaughter.    Ri9i, 

WEAVER. 

A  weaver  who  has  receh/i^f^lk  to  work 
may  be  guilty  of  larceny  by  taking  it 
felonioqfly  away.  Page  1 35 

WESTMINSTER  UALU^FUt 
Contmpii. 

WIFE.--/7-;/  HufioMd.    dtntnturt. 

WITCHCRAFT* 

I  Conjurers,  witches^  and  forcerers, 
diiUnguiihed  and  defcribed.  8 

\  They  were  anciently  punifhed  as 
heretics^  by  the  writ  de  b^tretic$  lum- 
hurendo^  5:c.  ibid. 

\  In  the  reign  of  Ed.  3,  a  forcer tr  was 
permitted  to  excufe  himieif  by  Iwear- 
ing  that  he  would  no  longer  be  a 
forcerer,  ^       ^  ibid. 

\  The  offenders  divided  into  ibur  kinds 
by  I  Jac,  I.  c.  12.  ibid. 

;  The  puniihment  inflifled  by  that  acl. 

9 

5  By  9  Geo.  2,  c.  j.  no  proceeding;! 
fiiali  be  had  againll  any  peribn  ior 
witchcraft,  forcery,  inchaocment,  or 
conjuration,  &c.  ibfd. 

7  Whoever  (hall  pretend  CO  exercifethefe 
arts,  or  to  dikoTer  Men  £Oods»  ihail 
l^  be 


J^thVlt  €Fy  l^Eiticivit  Mi't^ui^ 


be  impTiibned  for  one  yezr,  ftand 
four  times  ii^  the  pUlor^j  and  find 
fureties,  Ai/'9 

8.  By   17  Geo.  1    c.  5.    all  ^ugglerf, 
/  fortune-tellers,  and  dealers  m  crafty, 
i^utih  fcidnce,  (hall  IfC  deemed  rogu«« 
iwd  vagabond!.  i^/V. 

"Witness.— r/Vf  /•^y-iir^.  t^»ry,  N0. 

*  4»»  42.  43,  44»  S^'     Ontemfts,  H^- 

I  In  confpiracy,  it  is  no  excpfe  for  a  dew 
f4^ndant  to  fay  that  he  was  only  exa- 
mined as  a  witnefs  on  the  trial.      349 

f  Whether  popifh  recuf^nts  convift,  are 
difiibled  koiq  being  wiinoffes,         33 


WOOL.— /Wip  Exffrlaiitm. 

1  By  fomc  old  ftatutes  the  tra,nfportation 
of  it  made  felony.  135  c.  J2 

t  By  8  Eiia.  c^  3«  no  rams,  iheep,  or 

1km bs  lliall  be  exported  on  pain   of 

j«i  ttim»    forfeiture    of  goods,   6cc. 

i.U.  f.  z 

J  By  12  Car.  2  0.3^.  a  further  pe- 
n;«hy  is  intlidVed  for  exporting  (heep 
or  wool.  /^/V.  f.  3 

4  By  7  &  a  Will.  3,  r»  29.  puniflunent 
inflidlcd  on  aiders  and  aflifters.      196 

I  By  4  Geo.  I.  c,  II.  tlie  exporters  of 
wool,  and  their  aiders,  &c.  rcfufing 
to  appear  to  an  information  may  be 
tr.'tnfported,  f^ia.  {.  c 

6  Ey  iz  Geo.  2.  c.  iji.  to  bribe  an  of- 
ficer to  connive  at  the  exportation  of 
wool,  forfeits  300/.  and  to  rrfift  ^n 
officer  preventing  the  exportation,  is 
felony.  r^/V.  f,  6 

y  By    19  Geft.  2.  c.  30.  three  perfons 
atTembled,    urnied    and  difj»uiied,    to 
aiiilt   at  the  unlawful  exportation  of  j 
wooi^  is  felony  without  qjcrey.     197 

W  O  O  D^ 

I  Crtft;ib?e*  may  fearch  the  houfes  :if 
iufj[>e4Jed  wood  dealers,  5x4  1.  1 ' 


WOOLCOML  i.i^S, 

i  AlTaulting  a  mailer  woolcomber,  tnmfc 
portation  foven  ye^ri.  Page  239  app. 

1^ 

I  By  91  Geo.  s.  e,  zy.  tiic  penally  ex- 
tended to  other  trades^  and  the  pron 
fecotion  confined  to  three  months. 

Hid. 


WORDS. 

I  Words  'wriitem  in  a  (ermon  have,  hf 
a  drained  and  devete  conftniAioBi^ 
been  held  an  overt  a^  of  high  trea- 
ft>n.  i  S^ 

Z  The  gremt  fue/liom  exlamined,  whether 
words  only  fpoken,  can  amoant  to 
an  overt  ad  of  compaifisg  the  king's 
death.  57  to  61 

3  How  far  reproachful  words  to  a  jndge 
may  amount  to  a  high   mifprifion. 

8&  1090 

4  How  far  words  again  ft  the  king  s^ 
mount  to  a  contempt  of  his  peHba 
and  goveniment,  92, 9} 

5  No  affront  by  bare  words^  &c.  how- 
ever falfe,  malicious,  or  aggravated, 
can  amount  to  fuch  a  provocation  at 
will  alleviate  homicide,  from  roonicr 
to  manda lighter.  124 

6  No  one  ought  to  be  bound  to  good 
behaviour  for  any  ra(h,  quarrelfomr, 
or  unmannerly  words, unlefs  th^y  teni 
to  break  the  peace,  or  to  caluainiase 
the  ftate,  ^c.  26  s 

7  But  a  recognizance  of  the  peace  mvf 
be  forfeited  even  by  words  4irea^ 
tending  to  a   breach  of  the   peace. 

8  No  quari^fomc  or  threatning  uoro? 
(lull  amount  to  an  afiray.  Sec.       263 

9  Rut  ajuflice  may  bind  to  the  peace 
thoie  who  contend  together  with  la 
ivorJsy  &c,  (fed  *viai  269^.  2^3, 2 {4 

xo  How  far  words  fliall  be  faid  toin« 
fpire  fuch  a  degree  of  terror  a$  is  ne» 
cclfary  in  forcible  entry.  281 

I I  Threatning  fpeeches  in  Urrtrtm  f^ 
full  m«y  iimOuQt  to  a  riot.  99$ 

la  Ho« 


K  TABti  Of  .?%iuct9A^  Matwiei;; 


iz  How  words  moft  beerpreffed  and 
onderftood  to  make  a  writing  libel- 
loQs.  Paff  353 


WOUND, 

I  In  wliat  caiet  the  wonnding  another 

max  be  joftified  or  excofed.        z^g, 

a6o,  a68>  301 


WRECK.— 'V^/r  WUr/:    sup  mui 


WRITINGS. 

I  Writings  cannot*  bjr  Ae  common 
lawj  be  the  fnbjeft  if  Uraw^.    Psg§ 

a  Bat  by  a  Geo.  a.  c.  aj.  to  fteal  the 
writings  therein  enomerated  is  felony 
of  like  nature  as  ilealing  the  proper- 
ty, they  are  cilcvlivted  to  ftcure,  kt^ 


END    OP    THE    FIRST    VOLUME. 


